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SEFORE THE FLORIDA PUBLIC SERVICE COMM 1SS ION . '·. r. L: I ' 

In Re: Initiation of l1m1ted 
pror eeding for possible 
wastewater rate reduct1on for 
Foxwood/Turtle Lakes System for 
Mad Hatter Ut1lity, Inc. 
in Pasco County. 

) 

) 
) 

) 
) 

) __________________________________ ) 
In re: Initiatlon of Show Cause ) 
Proc eed1ngs Aga1nst Mad Hatter ) 
Utility, Inc. for Violation of l 
Order No. PSC-93-0295-FOF - WS. ) ________________________________ ) 

Docke t Nu. 970125-WS 

Docket N~. 9614 71 - W~ 

MOTION T9 ISTA8LISH PROCBPQRE 

Mad Hatter Utility, Inc . t"Mad Hattt"r" ) , by .:~ nd thro ugh 

undersigned counsel, hereby files this Mot 1on To Establ1sh 

Procedure and in support thereof would state and allege as f ol l o ws· 

1. By Order dated July 2 , 1997, the CommtflSion r(lnuol1do~ t ··d 

Docket N~s. 961471-WS and 970125- WS into a single proceed1ng . That 

proceed1ng is currently scheduled f o r hearing on No vember 2 ~ . 1 9 9 7. 

2. Docket No. 961471- WS is an inltlatl or. o f show cause 

proceedings against Mad Hatter. This docket was 1n1 t lat<?d by 

Commission action. Docket No. 970125- WS is the in l tiatt OL of a 

l1m1.ted proceed1ng f o r posa1ble wastewat er rc11 t reduct 10:1 f o r 

certain systems of Mad Hatter. Th1s proceed1ng wa s 1n 1t1~t ed by 

--- Commission act ion. 

3. The "Time Schedule (CASRJ for Docket No . 97 01 ~ 5- WS " 

_____ suggests that company testlmo ny would be due on September 2. 1997 

-----This is the first testimony to be f1led by any party. 
a-

intervenot, 

3 or the staff. The "Time Schedule (CASRJ for Docket No 9614 7 1 · WS" 

___l1.kew1se suggests that company test1mo ny would be due o n ScptemLer 

199'/. This is the first tes tlmony to be filed by any party. 
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1ntervenor, o r the staff. While the CASR conta1ns a "w~•rn1ng" that 

th~ schedule is tentative and subJeCt to rcv1sion, the CASR itself 

reveals that the Order Establishing Procedure is only to be issued 

two weeks before the testimony is due. Therefore 1t 1s obv1ous 

that the Procedure Order in and of itself w1ll not. prov1de adequate 

n otice to M"d Hauer that its testimony ~s due such that the 

testimony may be prepared and filed. Therefore. Mad Hatter must 

re ly on the "tentative" dates in the ~R. as is commonly done by 

parties who are de&l ing with the PSC. 

4. The CASR' s 1n both dockets contl"mplate that the f H!l 

testimony to be f iled in each case will be filed by the company 

(Mad Hatter). To place the in1tial burden upon Mad Hatter, such 

that lt must f1le direct test.1mony before any otht>l party or 

partic1pant in this hearing, lS 1mproper under applt c aule fac t and 

law and extremely prejud1cial to Mad Hatter. 

5. It is undisputed that Mad Hatter is not an "appl1cant" 

1n this case. It 1s equally undisputed that Maci Hatter d1d no t 

initiate this proceedlng through the f1l1ng of any paper 01 

pleading, by a request for ~ny aff1rmat1ve rel1ef. 01 d aoll=·ta ~ 

tion of the PSC's op1nion or pos~t1on on any issue. W1 th regard t o 

both dockets, it is the pos1tion and w1ll rema1n the po s1t1o r. o ~ 

Mad Hatter that the status quo should bP maintained 

6. There is authority that it is the appl1cant (the party 

seeking relief and seeking the afflrmative of an 1srucl. who ha:o. 

the burden of going forward w1t.h the evidence 1n an adm1n1strative 

proceed1ng, Mad Hatter 1s clearly not an appl1cant 1n tlilfl , .. HJf> 
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Neither does Mad Hatter seek relief or the afflrmatlve of any 

issue. Rather, it is the Commission who seeks relief in th1s 

quasi-judicial proceed1ng, and it 1s the CommlSSlon who 1s 

asserting the affirmat1ve of the issue. See. e g . Fl orida 

Department of Transportation v. J.W.C . Company. Inc .. 396 S o. 2d 

778, 787-88 (Fla. let DCA 198'). The case of Sur.shine Utll1t1es v. 

Florida Public Service Commission, 577 So. 2d 663 (Fla. ~sL DCA 

1991) addres~eJ the Utility's burden 1n a proceed1ng 1n wh1ch Jt 

had affirmatively requested I"ate rellef. Th1rd, the Court 

determined Sunshine had the bui"den of cstabl1sh1n~ lLS 1nvestment. 

because it was the applicant. In that case. Sunshine had t 1led an 

application seeking an altei"atlon in the status quo . Th1s case 1s 

completely unlike Sunshine in that Mad Hatter has r.ot sought 

affirm~tive relief from the Comm1aaion 1n any way, shape, or form 

and has not filed any papei" or pleadi~g with the Comm18S1on seek1ng 

any alteration or modification of the status q tto. 

7. The burden 1s normally placed upon the pat•y br1ng1~9 

the action or the party asserting the aff1t1"at1ve o f an 1ssue 

betore an administrative tribunal. Volpe ConscructJon, Inr-. v. 

Department of Revenue, 1980 Fla. Tax Lexie 16 (Dec. 16, 1980). In 

this case, it is the Commission who has brought the a ct 1on and 1t 

i~ the Commission who 1s assert1ng the aff1rnat1ve of the 1ssu~ 

before the administrative trlbunal. 

8. Any party seeking to change the status quo st1ou ld havP. 

the burden of proof in an administrat1ve proceeding. W~sh1ngton 

County v. Department of Management Services, 651 SQ.2d 170 (ls c ~CA 
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1995). Once the status quo is established, an agency ..lt..templlrt<J to 

change the status quo has the burden to demonsu aL ~ that 1ts 

position is meritorious. Washington County. supra . 

9. During recent informal d1scuss1on~ w1th the Comm1ss1on 

Staff, the undersigned has been informed of the Comm1sS10n Lega l 

Staff's position that the show cause proceed i ng in Docket No. 

961471- WS and the limited proceeding in Docket No . 970125-WS must 

be bifurcated . This is directly contrary to the flnd1ngR 1n LIH· 

most recent order (Order No. PSC-97-079U · FOF -WS l. 

10. The pr.nciples of the Utiliry, the undc rs1gned counsel. 

and the Utility's regulatory accountant, all of whom w1l l play a 

key role in the developm~nt in any test1mony and preparat1on for 

hearing in the above referenced dockets, eac-h have l o ng - st.lnd 1ng 

plans to be out-of-town for at least a week to ten days between the 

date of filing this motion and Augus t 25, 1997 . The absence of the 

parties during these various times render it virtually 1mposs1ble 

for the Util1ty to prepare test1mo ny by the 1mp l1ed dt.e date 

contained in the most recent CASR. 

11. The decision concerning the appropriate procedural 

treatment of these cases not o nly impacts the appropr1ate ttming of 

filing any testimony, but also impacts who will be respondlble for 

p:-eparing initial testimony and whethe r o r not the t wo above 

referenced dockets will be consolidated for h~aring. Unt1l these 

issues are resolved, it is inappropriate for any party t o have a 

pending obligation to file test1mony at a date any earl1er than 

foul weeks from the date of any such decis1on ~nd 1ssuance and 
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finalization of any procedure order that mtght affect LhPse 

procedures or obligations. 

WHEREFORE, and 1n considerat ion of the above, Mad Hatter 

respectfully re~aests the CommlSSlon issue 1ts Order Establ1sh:ng 

Procedure as expedittously as possible establlshtng that the proper 

procedure in this case is that the testimony o f the CommlSSlc:-~ 

staff, on behalf of the PSC, should be the first testimony f1led ln 

th1 s docket and that the PSC has the burden of go1ng forward on 1ts 

aff1rmative content ions in both of these dockets. !n addlt:lon, 

because of the uncerta1nty surrounding both the currently suggest~d 

controlling dates from the CASR; the lack of any procedure order 

issued to date which specifically addresse~ controlling dates; the 

uncerta1nty surrounding the appropriate procedure or consolldatlo n 

of dockets; and the l ong established summer ~acat1on pldns of the 

key persons involved in the preparations of any testlmony on behalf 

of Mad Hatter; all •controlling dates• (as suggested by chc 

unoff1cial CASR) includ1ng the 1n1t1al test1mony f1l1ng dates as 

well as the hearing date, must be extended unt1l :~ese 1ssues are 

resolved. r 
DATED this ~ay of Augus t, 1997. 

John Wharton , E 
F. arshall Deterd1ng, Euq 
ROSE. SUNDSTROM & BENTLEY 
2 548 Blairstone P1nes Drive 
Tallahassee, F~ 32301 
(904) 877-6555 
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CIRTIFIChTB OP SIRYIC! 

I HEREBY CERTJFY that a true lind a ccurate copy of the 

foregoing has been furnished by hand -dellve r y t o Bobble Reyec;, 

Esquire, Division of Legal Services, Flo r1da Pub l 1c Serv1 c e 

CommissW!}- 254 0 Shumard Oak Boulevard, Tallahassee, FL 3239 9 o n 

this -~---ay o f August, 1997 . 

mad\procedur mot 
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