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TO: 

FRa-1 : 

DIRECTOR, DIVISION OF RECORDS AND ru:ro;:ING f{l A 
DIVISION OF LEGAL 8ERVICIS (CUI.PEPPER, PELLIGknH)\t ~ • 1\'CD 
DIVISION OF CCMCJNICATIONS (NORTON)~ 

RE: 

AGENDA: 

DOCJ<ET NO. 5170841- I'P C~PUJNT BY' HCl 

'l'ELEOCM«lNICATIONS CORPORAT ION AGAINST GTE FLORIDA 

I~T&D REGARDING ANTIOCNPETITIVIt PRACTICES RELATED 

TO EXCISSIVE INTRASTATE SWITCHED ACCESS PRICING 

REGULAR AGENDA - OCTOBER 7, 15197 -
DECISION PRIOR TO HEARING MOTION TO DISMISS 

INTERESTED PERSONS MAY PARTICIPATE 

CRITICAL DATES : NONE 

SPECIAL INSTRUCTIONS: I :\PSC\L£G\WP\ 970841 . RCH 

CASE QACKGBOUNQ 

On July 9, 1997 , MCI Tel eCommunications Cor poration (HCI) 

filed a Complai n t Agai nst GTE Florida I ncorporated (GTEf'I,J for 

Anti-Com~etitive Pra ctices Related l o Excessive Intrastate SwllChod 
Access Pricing (Complaint). In its Complaint, HCI asserts Lhat 

CTEF'L is deliber ately charging excessive intr astate switched access 

rates whlch constitut es an a n ticompeti t i ve practice. Thus , HCI 

requests that t he Commission e xercise its jurisdiction under 
Sections 364 .3381 (3) and 364 .01 (4 ) (QI , Florida Statutes, to 

investigate GTEFL' s i n t rastat e s wi t ched acce ss "'harqe s; hold a 

hearing o n the mat I aCJ de t ermine, a fter hear ing , that GTEfL ' s 

practice violate s Sections 364. 33 91 (3) and 364 .01 (4 ) (q) , Florida 
Statutes; order GT£FL to make reduc t ions to its inlrastate access 
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charge rates as are necessary to eliminate such anti-competitive 
effects; and grant such other relief as the Commission 
may deem appropriate. 

On July 29, 1997, GTEFL tiled a Motion to Dismiss and 
Supporting Memorandum ot Law. On August 11, 1997, MCI filed its 
Response to [G'rEFL' sl Motion t:o Dismiss and Supporting Memorandum 
o f Law. This recommendation add~esses GTEFL's motion . 

DISCUSSION OF ISSUES 

ISSUE 1: Should the Commission grant GTE Flor: da Incorporated' s 
Motion to Dismiss the comploint of HCI Tolocommunicotions 
Corporation? 

R£CQHHENOATIQH; Yea. MCI's complaint seeks relief that is beyond 
the Commission's jurisdiction to provide in this case, as set Corlh 
in Section 364.163, Florida Sta tutes. Thus, MCI has ra 11crl lO 
state a cause ot action upon which relief can be granted. 

S TAfF ANAI.XSIS; 

Standord of Reyiew 

The standard of review for a mot1on to dismiss is that lt musl 
show that the petition fails to state a cause of action upon which 
the Commission may grant the requested relief. All allegations !n 
the petition must be taken as though true, and be considered In the 
light most favorable to the petitioner. ~. ~. Rolph y . City or 
paytono Bgocb, 471 So.2d 1, 2 (Fla. 19931; Orlando Sports Stadium. 
Inc. y. State at Florida ex rgl Powell, 262 So .2d 881, 883 (Fla . 
1972); Kest v . Nathanson, 216 So.2d 233, ~35 (flo. 4th DCA, 1968); 
Ocala Loon Co . y . Smith, 155 So.2d 711, "15 (flo. lsl DCA, 1963). 

The Complaint 

In its Complaint, MCI alleges that GTEFL charges excessive 
intrastate switched aCCdSS rates and uses the pro!its derived from 
access charges to subsidize GT£-LD's entry into the competlt1ve 
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interLATA interexchange toll market. 1 (Co=plaint at p. 9, 1 25) . 
MCl asserts that this practice is intentional and, as such, 
constitutes anticompetitive behavior that is proscribed by Sections 
364. 3381(31 and 364.01( 4) (q), Florida Statutes. MCI also asserts 
that Section 364.163, Florida Statutes, regarding network access 
services, does not preclude the Commission from exercising its 
jurisdiction to investigate and take any necessary acti on to 
prevent detected anticompetitive actions and practice~. 

GTEFL'o Motion to piomiss 

GTEFL argues that the Commission does not have jur isdiction to 
grant the relief MCI requests. FUrther, GTEF" argues that MCI has 
not properly alleqed any violation of a C<-mmlsslon rule or of 
Florida Statutes. 

1MCI states that GTEFL charges IXCs $.0539 per minute t o 
originate, and $.0670 to ter=inate a Feature Group 0 intrastate 
toll call. MCI further notes that in Order No . PSC-97-0064-FOF
TP, this Commission found that the incremental cost to terminate 
a call on GTEFL's local network was $.00375 per minute. In 
addition, ~CI states that, in Order No. PSC-97-0128-FOF-TL, the 
Commission noted that the network over which local and toll calls 
are terminated is tho same. MCI argues that GT£FL' s switched 
access prices are excessive and that the 1500\ mark-up yi elds 
supracompetitive benefits relative t o the cost-based price Cor 
local termination. MCI alleqos that GTEFL there fore receives 
approxima~ely $130 million in excess pro f i t s . based on 1996 
demand data. MCI also argues that GTEFL has nearly 1 00~ of the 
market share tor access services in its territory end thus enJoys 
a de facto monopoly in the provision of access services. 
Finally, MCI alleges that GTEFL uses the addit ional $130 million 
in annual profits to subsidize steep dis~ounts for its 1ntraLATA 
toll and vertical services; to waive non: ecurrinq charges on 
vertical services and second residential access lines; t o 
1nitiate substantial toll reductions by convertinq competiLive 1• 
toll route3 to •local calling plans• fo r i ts residen tial 
customers, and to subsidize the GTE-LO's entry lnLo the 
competi tive interLATA interexchan9e toll market. MCI states that 
because GTEFI. funds these price breaks with excess prof its 
derived from the access aarket, the practice consti tutes 
anticompetitive behavior proscribed by Sect ion 364.01(41 (gl and 
Section 364. 3381(3), Florida Statutes. 
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Firet, GTEFL aeeerts that HCl ' s interprototion of the 

Commission's authority, as set forth in Section 364 . 163 , fl orida 
Statutes, is i ncorrect . GTEfL contends that S~>ction 364. 163, 
florida Statutes, is a conq>lete prescri~dv .. , i1 r ,. . ... ~ .. switched 
access r a tes. As such, GTEFL asserts that the Commission's 
authority is 11m1 ted, as stated In Section 364. 163 (51. Flortda 
Sta tutes, t o ~determininq t he correctness o! any price incrca·cs 
resultinQ from appl ic~tion o! the inflation i ndex (followlnq 
parity) and makinq any necessary adjustments." GTEFL also asserts 
tha t the Commiss ion is specifically charqed with "determining the 
correc tness ot any rate decrease . . . resulting from the applicat ion 
of this section and makinq any necessary adjustments to those 
rates" as set f orth in Section 364. 163(9), f lorida St atutes. 

GTEFL arques that the Leg islature' s considerat1on o f access 
charge issues in the 1995 sess1on, which resulted 1n the enac tment 
o f Section 364.163, Florida Statutes, was both comprehensive and 
careful. It was based, GTEFL maintains, on a proper understanding 
or the link between acc~ss charqes and the provision o f univer sa l 
service. GTErt. pointe out tha t 111 capping introelate access cates 
at July 1, 1995, levels and mandating that loca l exchanqe ca<ciers 
make 5% annual reductions in those rates until parity with December 
31 , 1994, inters tate switched access rates is achieved, the 
Legislature expressly rejected numerous other proposals, including 
proposa ls that would have authorized the Commission to orde r access 
rate decreases and t o establish cost-based access cnarqes. GTEFL 
concludes that the Colmllission is without author ity to ove r ode the 
Leqi slature' s policy decisions regarding access charqes . Thus, 
GTEFL arques that any Co.!NIIission decision find inQ that statutorily 
compliant access rates must be reduced because they are 
anticompetitive would be "ultra vireo" and withou t legal effect . 
Citation to Burris, AdministrAtive Low. 1987 Sur yey ot floridA Low, 
12 Nova L. Rev . 299, 316 (1988) and State Dept. ot Insurance y . 
Ins. Sycs . OCClco, 434 So . 2d 908 (Fla. 1st DCA 19&31. 

In addition, GTtFL observes th1 t Sectlons 364. 01 (41 (ql and 
364.3381 (3) , flor ida Statutes , vest the Commission with a qeneral 
authori ty to curtail anticompe tltive behav1or. 1·1 contrast, it 
states that Section 364.163, florida Statutes, prescribes 
completely the Cou\JIIission' s author ity t o affec t access rates. As 
such, GTtFL arques that the Commission would have l o iqnore the 
statutory constraints on its jurisdiction over acc~ss charqes and 
rely instead on a qeneral qrant o t author ity in o1 der to sustain 
HCI's complaint. GTtfL asserts that such a reading >! lho statutes 
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would be absurd. GTEFL further states that it the Commission had 
complete jurisdiction over access charqos, there would be no need 
tor the specific qrants of ministerial discretion sut forth in 
Section 364.163, Florida Statutes. Applying a rule or statutory 
construction, GTEFL concludes that Section 364.163, Florida 
Statutes, a specific provision, must prevail over ~ections 

364. 01 ( 41 (Q) and 364. 3381 ( 31 , rlorida Statutes. both o f "h1ch 
confer general authority . 

GTEFL further obrerves that MCI does not ground its complaint 
in subparts (1) and (2) ot Sectio1, 364.3381, Florida Statutes, 
which prohibit anticompetitive cross-subsidization. Instead, GTEFL 
states that HCI has chosen to base its complaint on subpart (3), 
which canters the Commission with only general roqulatory overaiqhl 
~over cross- subsidization, predatory pricir ; , o r other si~tilar 

anticompeti ti ve behavior." GTEFL c;ontends tho t the 
Manticompetitive evilH assoc iated with ~ross-subsidization is 
below-cost pricinq, and it asserts that MCI does not, and cannot, 
claim that it prices any ot its services below coat . 

Finally, GTEFL o):,serves that it is widely recoqnized that 
access charqos are high relative to costs becauso or lonqaLBnding 
social policie11 o t subsidizing basic local service elites. Thus, 
GTEFL maintains that HCI cannot sustain its allegations of 
anticompeti ti ve subsidization. ln addition, GTEFL arques t ha t 
whether the rates are anticompet1 t 1 ve o r excesSl ve is a purely 
leqal issue. Thus, GTEFL asserts that there 1s nothing t o 
investigate; this is a purely jurisdictional matter. GTEFL 
therefore asserts that the Commission need not conduct a hearinq on 
this matter. 

MCI's Response t o the Hption to Qismiss 

In its response, HCI argues that Section- 364. i 63, Florida 
Statutes, must be read in conjunction with Sections 364. 01141 lq ) 
and 364.3381(3), Florida Statutes. HCI contends that the 
Legislature, in restructuring . he regulation o f the 
telecommunications industry in Florida to foster the developm~nt of 
competition, intended that the Commission prevent antlcompetitive 
behavior. HCI maintains that Section 364.163, Florida Statutes , 
must be read within tho context ot the Leglslllluro' :.J ultimate 
charge to the Commission to encourage competit ion. It argues that 
GTEfL's access rates represent a pricing practice that threatens 
that underlyinq qoal; thus, the Commission must prevent GTEFL' s 
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• 
HCI also arques that GTEFL incorrectly applies the rules o! 

statutory construction. HCI asserts that there is no need to 
determine whether Section 364.163, Florido Stotutee , or Section 
364.3381 (3), Florida Statutes, controls because the CoiMiission' s 
authority over anticompetitive behavior may be construed consietent 
with Section 364 .163, Florida Statutes. HCI argues that because 
nothing in Section 364.163, Florida Statutes, states that the 
Commission may not reuuce access charges, it could do so under the 
authority granted to the Commission by Section 364.338113), Florida 
Statutes. HCI acknowledges that the Co1N11iss1on does not have broad 
authority over access rate levels, but it asserts that the 
Coi11IIission' s jurisdiction over anticompetitivc- conduct does provide 
the Commission with an avenue to address thi, issue. 

Sta ff's Becgmmendotioo 

Having reviewed the statutory provisions in question, staf! 
does not believe that the Commission can grant the ultimate relief 
requested by HCI in this particular situation.' The specific 
provisions ot Section 364.163, Florida Statutes, clearly limit the 
Commission's authority to act with regard to switched access rates. 

Section 364. 01 (41 (g), Florida Statutes. provides that: 

(4) The Commission shall exercise its 
exclusive jurisdiction in order to: 

> Technical staff notes that regulatory bodies are very 
aware of the competitive problems that exist with lhc dichotomy 
between local interconnection and switched access pr1ces, 
particularly in liqht of the local competition requirements oC 
the Telecommunications Act of 1996. •ihere this Commission has 
had authority to do so, it has ac ted to reduce switched access 
rates. (See ON 920260-TL) In additivn, the applicability ot 
Sections 251 and 252 costinq and pricing requirements o f the 
Teleco~unications Act of 1996 to switched access was raised In 
several interconnection proceedings in Florida. ln addition, the 
FCC, in CC Docket No . 96-262 , is aggressively pursuJnq accos8 
charge reform for interstate switched access. Our conclusi ons in 
this recommendation should in no way be construed as a lack o! 
awareness of the seriousness of the issues raised. 
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(ql Ensure that all providers o f 
telecommunications services are t~ea ted 
fairly, by prevent i nq anticompetitive 
behav ior . 

Section 364.3381(3), Florida Statutes, provides that : 

The Commission shall have continuinq oversiqht 
juri sdiction over cross-subsidizat ion, 
predator y pricinq or similar anticompetitive 
behavior and may investiqate, upon complaint 
or on its own IDOtion, alle9atione o! such 
practices. 

In addition, Section 364.163, florida Statutes, provides, in 
part: 

(1 I £rtective January 1, 1996, the ra tes 
for network access services of each 
company subjec t to this section 
shall be capped at the rates in 
effect on Jul y 1, 1995, and shall 
remain capped until January l, 1999. 
Upon tho date o! ! ilinq its election 
with tho commission, the network 
access service rates o f a company 
that elects to become subject to 
this section shall be capped at the 
rates in eftect on that date and 
shall remain capped for 3 years. 

(2) After the termina tion of the caps 
imposed on rates by subsection (11 
and after a loca : exchanqo 
telecommuni c ations compan y' s 
int rastate switched access rates 
reach parity with its interstate 
switched access ra tes, a company 
subject t o this section may, on 30 
days' notice, annually adjust any 
specific network access service rate 
in an amount not to exceed the 

1 
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cumulative chanqe in inflation 
experienced after the date of the 
last adjustmen t, provided, however , 
that no such adjustment shall ever 
exceed 3 percent annually of the 
then-current prices. ln!laLion 
shall oe measured by the changes in 
Gross Domestic Product fixed 1987 
Weights Price Index, or successor 
fixed weight price index, published 
in the Survey of Current Business, 
or successor publication, t 1 the 
United States Departmenl o! 
Commerce. 

(3) After the termination of the caps 
imposed on rates by subsection (!), 
a company subject to this section 
may, at any time, petition the 
commission for a network access 
service rate change to recover the 
cost of QOVernmentally mandated 
projects or programs or an increase 
in federal or state income tax 
incurred after that date .... 

(4) Notwithstanding subsections 
(l l, (2), and (3), a company subjecL 
to this section may choose to 
decrease network service rates at 
any time, and decreased rates shall 
become effective upon 7 day5' 
notice . 

(5) Company proposed changes to the 
termB and condi tiona ! or existi nQ 
network access services in 
ac~:ordance with subsection Cl l . C 2 l • 
(3), and (4) shall be presumed valid 
and become effective upon 15 days' 
notice. Company-propo5ed rate 
reductions shall become effecti ve 
~>On 7 days' notice. Rate increases 
made by the local exchange 
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telecommunications company shall be 
presumed valid and become effective 
on the date specified in the tariff, 
but in no event earlier than 30 days 
after the fil i ng o f such tariff. 
The commission shall have continuing 
requlatory overs ight of local 
exchange telecommunicat ions company
provided network access services for 
purposes o f determining the 
corre.;tness o! any price increase 
resulting from t he application ot 
the in flat ion index and making any 
necessary adjustments, es tablishing 
reasonable service quality cd .ena, 
and assuring resolution o f ~ervice 

complaints ... • 

(6) Any local ex change 
te l ecommunica tions company whose 
current intrastate switched access 
ra~ea ate h~qher than ita interstate 
swi t ched access rates in effect on 
December 31, 1994, shall reduce its 
intrastate switched access rates by 
5 percent annually beginning OCtober 
1, 1996. Any such company shall be 
relieved of this requirement i ! it 
reduces such rates by a g r eater 
percentage by the relevant date or 
ea rlier, taking into account any 
reduction made pursuant to F'1orida 
Pubic Service Corvniasion Order No. 
PSC-94-0172- F'OF'-Tl.. Upon reaching 
parity between intrastate and 1994 
interstate switched access rates, no 
further reductions shall be 
required. Any telecor1111unica tiona 
company whose intrastate switched 
access rate is reduced by this 
subsection sha ll decrease lta 
customer long dist ance rates by the 
amount necessary to return the 
benetita o f auch reduction to its 

9 



• 
DOCKET NO. 970841-TP 
DATE: SEPTEMBt~ 25, 1997 

customers. 

• 
• • • 

(9) The commission s hall have continuinq 
regulatory oversight of int r astate 
awl tched access and customer long 
distance rates for purpose of 
determining the corre~tness of any 
r ate decrease by a 
telecommunications company resulting 
from the application of this sertion 
and making any necessary adjusl ~ents 
to those rates, establishlnQ 
reasonable service quality criteria, 
and assuring resolution of servi~c 
complaints. 

In reviewing the provisions at issue, staff first cons1dered 
whether the meaning of the statutes at issue is clear and 
unambiguous . The u.s . Supreme Court has declared that "the moaning 
of the statute must, in the first instance, be sough t in the 
language in which the act is framed, and, if that is plain, . . . tha 
sole function of the courts is to en fo rce it according t o lts 
terms.H Com!netti y. United Stote3, 61 L.Ed. 44 2 at 452; 242 U.S . 
470 (1917). Given the detail and the scope o f Section 364.163, 
Florida Statutes, staff believes that the Legislature intended to 
limit the Commission ' s jurisdiction over access rates. 

Considering the specific authority given to the Commission in 
Section 364.163, Florida Statutes, staff does not believe that the 
general grants of authority in Sections 364.01(4) (Ql and 
364.3381(3), Florida Statutes , ca:~ be read to allow an 
investigation of and reduction to accras charqos without c reatinq 
a conflict . When such a conflict b •tween statutory provisions 
occurs, the conflicting sections should be construed in a way that 
would eliminate the conflict, if possible. ~ Sutherland, 
Statutory Con3truction, 5th Ed., Volume 3, §57. 06; and PeBolt y. 
Peat . Of Heolth ond Rehobilitat iye Sgryices, 427 So. 2d 221 (Fla. 

lst DCA 1983) . General rules o t stlltutory construction require 
that specific terms or conditions be given qrootor weiqht than 
generlll provisions. ~ Sutherland, Stotytory Con3tcyctloo, 5th 
Ed ., Volume 2A, §46.05; Bogue y. Fcooolly, 1997 WL 276289 (ria. 

Hh DCA 1997); liD•' Syntryat Bonk3 ot Flo . y , Wood, 693 So. 2d 99 
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(f'la . 5th OC.A 1997). ln this case, therefore, the epecific 
limlt1nq provieions of Section 364.163, florida Statutes, should 
prevail over the general grants or author i ~y In Sections 
364. 011 41 (g) and 364.3381(3), Florida Statutes. 

Staff also notes that the general authority granted to the 
Commission in Sections 364.0114 ) (g) and 364.3381131, Florida 
Statutes, should not be construed too broadly. Generally, grants 
o f authority to an administrative body are limited to those powers 
either expressly enumerated or clearly implied by necessity. ~ 
Sutherland, Statutory Constryction, 5th Ed"' Volume 3, §65. 02; and 
Keating y . State ex ul. Au:sebol, 167 so. 2d 46 (Fla. 1st DCA 
196<1. The Legislature has set forth a clear and precise process 
Cor reducing intras tate accesa chargee to parity with interotat c 
rates . Stat! does not believe that Sections 364.01 (4) (g) and 
364 .3381(3), Florida Statutes, should be constru d t o interfere 
with that process. Staff believes that Section 36(.16319), Florida 
Statutes, is clear that tho Legislature o 1ly intended the 
Commission to have ~continuing regulatory overs ight ot intrastate 
switched access tor the purposes o ! determining the 
correctness of any rate decrease ... resulting from application 
of this section (364.163, Florida Statutes,)H and ~he ability to 
ma ke any adjustments necessary t o ensure compliance with this 
section . There is no clea r express1on that the LeqislaLure 
intended Section 364. 0114) Cg l and 364.338 1 (3) t o expand t he 
Commission's authority over access charges, nor mus~ such 11 ~rant 

o t authority be implied in order Cor e i ther set o! prov1s1ons tc 
operate effectively. Thus, staff recommends that these provisions 
should not be implied to expand the Commission' s authority in the 
area of access chorqes. 

Furthermore, staff believes that there is reason to conclude 
that the Legislature in 1995 was fully apprised o r tho level of 
access rates in relation to costs and the significance o f access 
rates for the development of competitive ~:~arlcets at the time. 
Thus, it appears !air to conclude that ~ad the Legis lature s een the 
level of intrastate switched access rates as a potentially ~Mterlol 
impediment to the development ot comreti tj ve tele'commun icotions 
ma rkets, 1 t would hove expressly authorized the Commission t o 
reduce access rates, beyond the statutorily-mandated reductions, 
upon a tindinq ot anticompetitive behavior . 1t did not. 

MCI oro~es that the 1995 Leoisloture could not have foreseen 
tho tact tha t the Telecommuni cations Act of 1996 would free GTEfL 

I I 
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!rom the consent de~:ee prohibitinq GT£FL f rom o!!erinq inteqrated 
local and lonq distance service and that, ther eafter, GTEFL would 
use its access charqes to subsidize its entry into the competitive 
interLATA inter exchanqe toll market. Staff aqrees ths l lhe 1995 
Leqlslature could not have toreeeen the effects of the l99 C Act . 
Nevertheless, while staff notes that the access cha rqe issue was a 
topic of some interes t durinQ both the 1996 and 1997 Leqlsletive 
sesdons, the Leqislature did nol make any stalulory chanqcs In 
this area. 

In view of the restrelnts placed on the Commission's aulhodty 
with reqard to access charqes, staff believes that a hcar!nq should 
not be held on this matter. Not only ~ould the Commission not be 
able to qrant the ultimate relief souqht, but since CTEFL' s access 
charqes are currently in compliance with Sect ion 364.163, Florid~ 
Statutes, s taff is concerned that a hearinq on HCI ' s complaint 
could be perceived as improperly circumventinq 1 •e restra ints on 
Commi ssion authority. 

For all of the foreqoinQ reasons, staff recommends that the 
Commission qrant GTEFL's motion to dismiss HCI ' s complaint . 

12 



•• • • • 
DOC~ET NO. 970841-TP 
OAT£: SEPTEMBER 25, 1997 

ISAYE 2: Should this docket be closed? 

• 
BECQHHEtfDATIONi Yea. If tho Commission accepts staf! ' s 
recommendation in Ieaue 1 t o qrant GTEFL' s motion to dismiss MCl's 
complaint, this docket should be closed . 

STAfF ANALXIII : Yes. If the Commission accepts sta!f' s 
recommendation in Issue 1 to qrant GTEFL'a motion to dismiss MCl's 
complaint, this docket should be closed. 
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