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By Hand Dclivery
Blanca S. Bayé, Director
Records and Reporting
Florida Public Service Commission
4075 Esplanade Way, Room 110
Tallahassee, Florida 32399-0850

Re:  Petition of IMC-Argico Company for a Declaratory Statement
Confirming Non-Jurisdiction Nature of Planned Self-Generation
Docket No. 971313-EU

Dear Ms. Bayo:

Enclosed for filing on behalf of Florida Power & Light Company are the original and fifteen
(15) copies of Petition for Leave to Intervene or Motion to Pa:*"cipate An...... Cunae in Docket No.
971313-EU.

Also enclosed is an additional copy of the report which we request that you stamp and return
to our runner.
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If'you or your Staff have any questions regarding this filing, please crntact me at 222-2300
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ORIGINAL

- BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In ze: Petmon of IMC Agnco Company ) Docket No. 971313-EU
fora Declaratory Statement Conﬁrmmg ) -
Nun-Junsdlctionnl Natum of Planned ) Filed: November 19, 1997

Self-Generatinn LR LT )

B Fionda Power & Light Company’s
Pet:tion For Leave To Intervene or Motion to Participate Amicus Curiae

Flonda Power & Lxght Company (“FPL”), pursuant to Florida Administrative Code Rule

25-22.039, petmons the Flonda Publ:c Service Commission (“Commission”) for leave to

mtervene m Docket No 9‘713 13-EU and in the alternative if intervention is not permitted, moves

the Comm:ssnon, pursuant t»o;kElonda Adnnmstratnve Code Rule 25-22.036(2), for leave to

participate amicus cunae Asgrounds for this requested relief, FPL states:
Iatroduction

1. - Th‘e‘m-ei gnd’addfess of the petitioner are:

| b F!onda Power & Light Company

'9250 West Flagler -
Mlaml Flonda 33174

2. All pleadmgs;‘ mouons orders and other documents directed to the petitioner are

to be served on;.

Matthew M Clulds P A ) William G. Walker 1!

Charles'A. Guyton L : Vice President, Regulatory Affairs
Steel Hector & Davis . - 9250 West Flagler

Suite 601, 215 S. Monoe: St Miami Florida 33174
Tallahassee Flonda 32301
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FPL’s Substantisl Interests Will Be Adversely Affected
By The Dcclaratory Stntement Sought By IMC-Agrico

3. FPL isa pubhc utlhty w:thm the meamng of Chapter 366, Florida Statutes and is

sub)ect to. regulauon by the Commlssron -As a public utility subject to regulation under Chapter

366 FPLisa state authonzed monopo(y provider of retail electric service with an obligation to

serve the puhlrc vandxrt has the excluswe nght to make retail sales within its territory. Consistent

with its obhgauon to provrde retml'semce FPL has planned and built an integrated electric

generation, transmrssnon and dlstnbuuon system, invested significant sums of money in assets

necessary to servev sjretall customers has filed and had approved rates for the provision of its
retail electnc servroe, has had rules and regulations relating to the provision of retail electric
service approved by the Commnsston and has undertaken other conduct to comply with the

regu]atory reqmrements of Chapter 366 and the Commission’s implementation of Chapter 366.

In tlus proceedmg a customer (IMC~Agnco) of a public utility’ sceks a

declaratory statement t.hat its yet to be negotiated, take or pay leases of 120 MW of capacity from

another enuty (an unnamed and as yet unformed partnership) will not constitute a retail sale of

electnclty, wrll not mnke the umdenuﬁed prowder of capacity (or any of its affiliates or IMC-
Agnco) a publrc uuhty," iind wrl! not subject the unnamed provider of electricity {or any of its

afﬁhates or IMC Agnco) subject tovComrmsslon regulation. See, IMC-Agrico Petition at page

! Actually, IMC Agrlco isa customer of several clectnc utilities within the state of
F]onda ' X L




5. PL; as fa"stéte eﬁthoii_z"edfmonopoly provider of retail service, has a substantial

interest iitpfésvejrving its' exclusivé::tigh't:to provide retail service. The issuance of the declaratory

statement sought would senously mjure FPL's exclusive right to provide retail service by

authonmng retml salesthr _ugh complex and vague lease arrangements disguised as self-

generat:on A declaratory statement finding that the proposed arrangement constituted

penmsmble.self-genemuon and not.a:_retatl ’sale would injure FPL by: (1) subjecting FPL to

reduced retml sales revenues and earmngs from FPL customers following this blueprint for

avoxdmg Commlssuon regulat:on of retml sales, (2) giving rise to territorial disputes with entities

attemptmg to dupilcate thns complex and vague arrangement to make retail sales to FPL retail

customers (3) sh:fnng \cost responszbmty for the recovery of the investment and return on

mvestment m assets fonnerly used to serve retml customers whose load has been lost to new

entities prowdlng electncxty to remmmng customers who stay on the system, and (4) stranding

mvestment wmch had beenvused by FPL to serve customers it has an obligation to serve,

'“6 FPL acmowledgea that IMC-Agnco is not & retail customer of FPL; however, the

Comnuss:on 8 lssuance of t.he declaratory statement sought would nonetheless immediately

adversely 1mpact FPL’s exclustve nght to provxde retail efectric service. While deciaratory

statements are supposed' to address statutes mles or agency orders as they apply “to the

petmoner s partwular set of ctrazmstances . Sectlon 120.565(1), Florida Statutes (Supp. 1996),
declaratory statements are nonetheless bemg mvoked and accepted as precedent, binding
mtexpretattons of law apphcable to other entities.

7. The most :mmedmte and oompellmg example of this use of declaratory statements

as “preoedent” 1s found tn the lMC-Agnoo petition. At page 3 of the IMC-Ayrico petition the




, petitiOner'stoféo_ thﬁt“its déclafitbry éiateniem request involves Commission orders in no less than

three pnor declaratory”statement proceodmg, and then throughout its petition the petitioner

dlscusses those decxsxons' treatmg them as preoodem At page 5 of the petition the petitioner

actually mvokes “the pmdent ot‘ s,gmmglgf_mdm " {f the Commission does undertake to

address how such supposedly petxtioner-speaﬁc declaratory statements affect or apply to IMC-

Agnco then 1t ls clear that such decnslons despite their supposedly petitioner-specific
apphcatson have precedmual value If those statements have the precedential value suggested

by IMC—Agn" ) then the declaratory statement sought by IMC-Agrico would also have

precedentml value and be a legnl mtorpretatmn applicable to FPL or any other utility under the

same set of facts

8 B At least one court has recognized that declaratory statements have precedential

value, despltc thenr supposed’hlmted application to the petitioner’s liraited set of facts. In State

arr, 359 So. 2d 503 (Fla. 1st DCA 1978),

the Flrst Dnstnct Court of Appeal held that a declaratory statement may adversely affect a person

not a pany to the proceedmg under the mle of stare decisis. It is of no comfort to FPL to know

that its mterests w:!l be adversely aﬁ'ected by the issuance of a declaratory statement such as the

one soug,ht here and face the prospect of a bmdmg precedent when one of its customers disguises

a retail sale through self generanon as proposed by IMC-Agrico. If the Commission provides the

mterpretatnon ot‘ law sought in ﬂns ca.se \mhout a]lowmg FPL to participate, FPL, under the rule

of stare decnms w11| be bound by that Iegal mterprctatnon without ever having the opportunity to

address the quesnonah!e egal argument or vague factual premise. Given the possibility of an

adverse precedent in tlus case FPL shouid be allowed to participate and protect its interest in




excluswely prowdmg electnc service in its temtory On at least one pnor occasion the

Comzmsswn has declmed to altow intsrvention prcmised upon the injury arising from an adverse

precedent\:.‘_. ¢: Petition

the Commlsston overrulc thls decmon and permit intervention given that FPL otherwise passes
the standmg test set forth in-Ag rica Che
406 So.2d 478 482 (Fla 2d DCA 1981).

9. -"I‘hw is the only proceedmg in which FPL can protect its interests. If the

declaratory:statement sought is 1ssued it is either controlling under the rule of stare decisis? or

entitled: to great welght’ m future proceedmgs involving FPL customers seeking to use the same

d:sgussed retaxl saje amngement Ifnot allowed to intervene and participate in this proceeding,

FPL w1ll be foreclosed ﬁ'om addressmg the legal issue being addressed. Once the legal issue is

addr&sed w1ti10ut FPL FPL is faoed w:th the decision, without an opportunity to help formulate
the law T]ns lS not only the type ot‘ proceedmg in which FPL’s interest is meant to be protected,
itis the only proceedmg ln winch nts mterest may be protected. !

10. FPL should also be a!lowed to intervene and participate in tius proceeding as 1t is
the oniy party wluch hss addressed the obvious deficiencies in the petition which warrant its

dismissal or summmy demal As more fully dlscussed in Florida Power & Light Company’s

Monon to Dtsxmss, whxch 1s ‘bezng ﬁ!ed\ ‘contemporaneously with this petition tc intervene, IMC-

? See, Denm:nm.nﬁHBS.x.Bm cited previously.
' ittee, 625 So,2d 840 (Fla. 1993),




Agrico’s petition for,a_dq:laratory statement should be dismissed or summarily denied (a)
becaus,e_: i‘t_"é_;ec_l;csva dec!aratory statement as o a third party or parties, and (b) because the petition
does nét"ﬁféi}ide sufﬁ(:lent facts for the Commission to make an informed decision. Several

parties have addressed these deﬁcnencxes in the petition, but none have sought the dismissal that

* they warra.nt FPL’s part:cupatlon in this regard will facilitate the processing of this case and

allow»the-Cgmgysaggn I;tq cxp_end-:ts resources on proper, mature requests.
Disputed Issues of Material Fact

11. FPL beheves therc are a number of disputed issues of material fact which should

be resolved ralher than presumed

a. Whether IMCA plans to deveiop additional facilities for the generatlon and
delzvery of electnca! power to serve the requirements of its mining and processing
: complex in central Florida.

b.. Whether IMCA plans to.enter into lease and contract transactions similar to
those of another phosphate manufacturer in central Florida,

c. What capwty the power plant to be developed by an entity other than IMCA
will have, -

d. Whether the pannemhap or equivalent entity to which IMCA’s wholly owned

subszdnary will make equity contributions will lease an undivided ownership
mterest in the Pro;ect to [MCA commensurate with IMCA’s requirements.

e. What are IMCA 8 requarements?
f. Whether IMCA wﬂl be enntled to-use its leased capacity at all times.

g What wxll be the dlsposmon of power produced by IMCA’s undivided
ownershlp mterest‘but not used by IMCA.,

h. Whethcr lMCA wﬂl own;the e!ectncal output produced by the leased capacity,

i Whether the partnershnp wﬂl own the electrical output produced by the plant.




I Whether IMCA wﬂl he ohhgated to make fixed lease payments to the
pannershx regardless of the power plant’s output and performance.

k. Whethcr the 1rut|nl term of the Jease will be ten years with options to extend
for two ﬁve year terms.

L Whether IMCA ml! be obhgated to operate and maintain an undivided
ownershlp mterest in the project.

- m Whether the nsk of and ultimate responsibility for operating and maintaining an
undmded ownershnp mterest m the project will rest with IMCA.

n. Whether‘IMCA‘mll;consume power from a facility that it does not own,

0. Whether ]MCA w:ll pay for power it consumes from a plant it does not own.

. p Wl'ether IMCA lease payments for the power it consumes wil. vary or be
“excused for nonperfonnanoc and if so, under what circumstances,

G Whether IMCA Wlﬂ bcar the risk of fuel procurement and delivery.

(,r Whether IMCA and the partnershlp have a “unity of interest.”

“;s Whether the proposed transacuon is comparable to the iransaction in_Seminole

‘1 Whether IMCA wrll be consummg electricity produced by the partnership
; whxle paymg the partnersth for the power.

. Whether the proposed tranaacuon is an attempt to disguise a retail sale as self-
«vgeneratxon _

There may be other dnsputed issues of matenal fact if the vague parameters of the proposed

relatlonsh:p of IMCA, 1ts aﬂillates and the partner of its affiliates are revealed,

12. It is FPL’s posmon that IMC-Agnco 8 petition is so speculative (“the definitive

Lease and O&M Contract have not vyet been developed,” IMC- '\gnco petition at 7), conclusory

and mcomplete that 1t is msuﬁ'rclerrtto’warrant any Commission relief, These disputed and




unsubstantmted lssues of matenal fact should result in a dismissal of the petition or summary

denial; however 1f suf:h a dnsposmon is not undertaken, then thcrc should be a suspension of the
declaratory statement proceedmg and a convening of a Section 120.57(1) hearing to resolve these
disputed i issues of materml fact before issuance of a declaratory statement that requires a
demonstratlon of these contested facts.

i Ultimate Facts Alleged

13, . Flonda Power & Lxght Company’s substantial interests will be affected by the

d:sposmon of IMCA’s petltmn Flonda Power & Light Company should be granted leave to
intervene. - :
tb}.{\lvl'té;;;ﬁ'\:re-Motion To Participate As Amicus Curiae

Pursuantto Rule 25-22,037(2), F.A.C., Florida Power & Light Company (“FPL"),

‘alternanvely &to nts’petmon to intervene, moves the Commission for leave to file an amicus curiae

memorandum‘ f law addressmg the petition in this proceeding. While FPL believes that it has
substannal 1nterests w}uch will be affected by the Commission determination in this proceeding,

should the Comm;;glon _dgterm_me that FPL’s interests are not sufficient to satisfy the standing

motion; either dismiss the petition or summarily deny it. First, IMC-Agrico is improperly




mvokmg the deciaratoxy statement statute in this proceeding by seeking a declaratory statement
as to third partles ( IMC Agnco seeks a declaratory statement. (a) that a 120 MW take or pay
lease:by a ’partneﬂr‘sﬁhap to IM_C-quco.;s not a retail sale hy the partnership to IMC-Agrico, (b)
that the 120 MWtake or pay lease by the partnership to IMC-Agrico will not cause the
partnership or thegenerai partx;’ers in the partnership to be deemed a “public utility” and (c) that
the 120 MW take or pay Iease w:ll not cause the partnership or the general partners of the
partnership to be su ect;to commlssson regulanon) FPL's submission of a legal memorandum
explaining how Mé-A@w is overreaching in seeking a declaratory statement as to third parties
would- facxhtate the Commlss:on 8 haudlmg of this petition. Second, IMC-Agrico’s petition is
insufficient in thnx 1t lS 0 speculatwe and conjectural as to the “facts” alleged that the
Com:mssnon 1s not presented wnth a Jusucmble controversy. FFL’s submission of legal

memorandum addressmg the numerous deficiencies in the “facts” alleged and tiie speculative

nature of the eonc!usaons submxtted as facts would aiso aid the Commission in its consideration

of the pentlon, ‘-
18, »’Sﬁhs@mively, the IMC-Agrico petition mischaracterizes its potential transaction
as “parallel” of “‘\‘c}orﬁp’ambl " to the transaction approved in Seminole Fertilizer and fails to bring

to the Comrmsswn s attentlon a subsequent Commission case construing Seminole Fertilizer that

clearly states tba! 1t ls'znot clear thm an entity that shares ownership with another party has the

“unity of __;q;eréet" found between Semmole ans Seminole Sub L.P. See, In Re: Petition for




The filing of an FPL amwus cunae iegal memorandum addressing why the proposed transaction

is a retail sale that would make the parteership a public utility subject to Commission regulation

and to temtonal dmputes wou!d a!so md the Commission’s consideration of this petition.
Whlle the Conumsslon 3 procedural rules do not address amicus curiae stutus, the

Commlssxon has prevxously allowed such participation in actions before it, including declaratory

statement proceedlngs &WW@HHMMM&

C_allula:_ﬂgﬂd.jng 92 FPSC 2 ‘646 (demed as essentially an untimely petition for
reconmdemt:on) FPL respectfully submnts that its amicus curiae participation wili aid the
Commlssuon in 1ts dlsposmon of th:s matter.

“Prayer For Relief

WHEREFORE, qufidq" Power & Light Company petitions the Commission for leave to
intervene and partncnpate a.s a party in this proceeding, and in the alternative, if intervention is not
granted, FPI.;“:r'mi\;gs fi‘)r.lvca\’rg to file an amicus curiae legal memorandum addressing why the

10




Commission shoulddns:mss or summarily deny IMC-Agrico’s petition on its own initiative as

well as why thetmnsacuonproposedby IMC-Agrico is an impermissible retail sale.

Respectfully submitfed,

Matthew M
Charles A. Guyton
Steel Hector & Davis LLP
Suite 601, 215 South Monroe St.
Tallahassee, Florida 32301

Attorneys for Florida Power & Light Company

11




Certificate of Service

|8 hereby cemfy that on this the 19th day of November, 1997 a copy of Florida Power &
Light Company ] Petmon For. Leave To Intervene or Motion to Participate Amicus Curiae was

served by U. 8. Mml or hand delivery (*)

Richard Bellak Esquire * -

Division of Legal Services .
Florida Public’ Scmce Commms:on
4075 Esplanade Way, Room 370
Ta]lahassee Flonda 32399-0850

Joseph A. McGlothhn, Esqwre *
Vicki Gordon l(nufman
McWhirter, Reeves, McGlotblm,
Davidson, R:ef & Bakas, P.A.
117 South Gadsden Street '
Ta]lahassee, Flonda 32301

John W, McW}urtet Jr, Esqulre.
McWhirter, Reeves, McGlothhn,
Davndson, Rief & Bakas, P. A

Post Office Box 3350 o
100 North’ Tamps Street .
Tampa, Flonda 33602-5126

TAL/22887-1: . ..
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Lee L, Willis, Esquire ¥
James D. Beasley, Esquire
Ausley & McMullen

277 South Cathoun Street
Tallahassee, Florida 32301

James A. McGee, Esquire

Florida Power Corporation

Post Office Box 14042

St. Petersburg, Florida 33733-4042

By /
Charles A. Guyto



	scan58874
	scan58875
	scan58876
	scan58877
	scan58878
	scan58879
	scan58880
	scan58881
	scan58882
	scan58883
	scan58884
	scan58885
	scan58886



