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IN RE: Petition for approval of ) 
early termination ... n~nt to t 
negotiated qualify1n9 facility J 
contract with Orlando CoGen ) 
Limited, Ltd. by Florida Power ) 
Corporation ) ______________________________ , 

DOCKET NO. 961184-EQ 
nL&D: Decellber 1, 1997 

oa.NmO ~· Lilli'S, a..•., • •ur G~ ,.- ~~~a~n 
Ill .uHC1U,. All..._- m1 Ja IDiftCAUal 

Intervenor Orlando CoGeD Liaited, L.P. c•ocL•J provides this 

brief on the -rita, iDcludiag OCL'a atat~t of issues and 

positions, in support of approval of tbe contract .ofification 

described in Florida PaMer OO~rAt1oo'a c•FPC•) petition pursuant 

to Comaission Rule 25-22.056. 

'FE 5 

1. !be OCL CGDb'atft llldil'iaaU. •uari• tile c • aaion' • 
Raqtaind •~ .... .... GotNaaiDI NDdil'iaaUona to 
eoaaaau I'• tile ...._ of' n.aa C1p1a1~ and lne~ and 
.... t ........,. .... i ........ . 

This matter addrea .. a a .edification of an approved qualifying 

facility (QF) contract for tbe purcbaae by FPC of fi~ capacity and 

energy from OCL. Essentially, tbe contract .adification consists 

of termination of tbe laet, 110at expenaive ten years of the 

contract in exchaD9e for fiw years of early teraination payments. : 

1The te~nat1oD pay.ents depend on OCL's performance, under 
the terms of the .odif1cat1on. ... larly Teraination Amendment, 
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Thus, this matter present. a choice ..ant twD alternatives. FPC can 

continue to purcbaae CSFecity end eaergy under the OCL contract or 

pay the early te~nation f .. , end obtain capacity and energy from 

another source duriD9 tbe last ten ,..rs of the contract. 

•· the c ••••••• .,,. P a •• tllat 011 canuact 
MDIU.fi•ti- ._ a.~.-t.ll ...._ .. t tile utility' a Avoi.ded 
Coat aad .._l' I coat ia Dafi... by tile c • aai.on' a llul-. 

co .. ission Rule 25-17.0836 addresses modifications to 

approved OF contracts. Rule 25-17.0836(6) provides: 

•The IIOdificatiou aad coaceaaiona of the utility and 
developer shall be evaluated ataiut both the existing 
contract and tha current value of tile JIU&" h•tng uUllty'a ·-.tdad ~-· 
The •purchaaint utility's avoided coat• is defined under 

Commission Rule 25-17,0832(3), In ~rovint the oritinal contract 

between FPC end OCL, the c: taaion set out the standards for 

approval required by Rule 25-17.0832(3). 2 The co .. isaion stated 

that Rule 25-17.0832(2) requires •that in reviewint a negotiated 

Attachaent A to FPC's Petition. 

No. 
19911. The 

Commission renu.bered lule 25-17.0832 1n 1tt7.Thus, the citation in 
Order 24734 is to Rule 25-17.0832(21 which is current Rule 25-
17.0832 (3). The aubatance of tbe atandarda b unchanged. ~. l.ll 
re Prqoosed '••pftgpte te l11le 2$-l],Q132·•tC· 1 Docket No. 931186-
EQ, Order No. PSC-16-1541-fOF-EQ, t6 FPSC 12:339 (December 19, 
1996) • 
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firm capacity and enerQY contract for purpoaes of coat recovery, 

the Com.ission shall coaaider tbe following factors• relevant here: 

First, "Whether the present worth of the utility's 
pay.ents tor !ira capacity and ener9y to the 
QF over the lite of the contract is proj~cted 
to be DO CJreater than the present worth of the 
year•by-year deferral" of the construction and 
operation of a 9enerat1n9 facility by the 
purchasing utility over the life of the 
contract, or the present worth of other 
c~acity aad ... 1'91 COita thet the contract is 
de.t....S to awoid1• aad 

Second, "lfhetber, to the extent that annual firm 
capacity aad ... r9Y pa,_ata .. de to the QF in 
any ,.ar ucaad tbat year' a annual value of 
deferr1D9 the conatructlon aad operation of a 
9eneratin9 facility, or other capacity and 
ener9y related coats, tha contract contains 
proviaiODS to enaure repa~t of the amounts 
tbat -.caad tbat year's value of deferrin9 the 
capacity it tba Ql' tails to deliver firm 
capacity and -r9Y under the tel'IIS of the 
contract.• 

The o tasion conclUded tbat the OCL contract satisfied the cost-

effectiveness requir-nt of Rule 25-27.0832(2), since the NPV of 

FPC's contract pa,_.nta -will be DO 9reater than the present worth 

of the value of a year-by-year deferral of FPC's avoided costs.H• 

~us, Rule 25-17.0832(3) aeta out the Ca.aission's choice of 
the value of deferral .. thod in calculatin9 the utility's avoided 
cost for the purpoaea of celculatin9 capacity pay.ents under OF 
contracts. The 88Ddate tbat utilitY'• pay ora full avoided cost is 
imposed by the federal Public utility Re9Ulatory Policies Act 
("'PURPAN). a.& tp re• ' p$ pt gr lnlee 2$-17 AQ thrqugh 25-17 89 
in relatlap tg caqeperettm, Docket No. 820406-EU, Order No. 12634, 
83 FPSC 10:150, 168 (Sept.-bar 2, lt83). 

'91 FPSC 7:2t6, 305. 
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The FPC avoided UDit uaed to .. t tbe pa~nts under the OCL 

contract was a coal-fiEed UDit.• Pave 18 of the Order approving 

the OCL contract c 1,.na tba coatract' s .maual costs with FPC's 

avoided costa. • 'ftaia c 1,.riaon abowa, .-n9 other things, a 

steadily escalatiDCJ stre .. of capacity pa~ts to OCL and reflects 

that the OCL pa~nta are nearly identical to FPC's then annual 

value of deferral. 7be contract capacity payments escalate 

steadily until, in tba fiaal ~ of the contract, a payment of 

more than $51 ailliOD ia clue to OCL. Durin9 the last ten years of 

the contract te~, tba ~a propoaed to be te~inated here, the 

annual capacity pa,..ata escalate froa About $31 aillion to more 

than $51 million. Pa9e 18 of tba Order also shows that the OCL 

pay.ents never exc11d rtc•a aanual •value of deferral,• the second 

applicable standard. 7bua, the OCL contract satisfied the 

Coaaission's atandard for coat-affectiveneas.' 

As mandated by c t81iOD Rule• 25-17.0836161 and 25-17.0832, 

durin9 the hearinCJ on tba proposed .adification, FPC presented a 

comparison of the projected coat under the oriqinal OCL contract 

and the projected colt under the early te~ination modification. 

Hearing Ex. 3 at LGS-7. rtc'a aaalysis caapared the cost of the 

capacity and ener9y provided by the OCL contract with the cost of 

·~ at 91 FPSC 7:296, 298. 

·~ at 91 FPSC 7:296, 313. 

'ld. at 91 FPSC 71296, 304-05 • 
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capacity aad energy to be provided by a gaa fired, co.Oined cycle 

unit during the yeara tez.£aated ~ the .adification. Ex. 1 at 

LGS-6. Thus, as reqgired by Rule 25-17.0836(6), FPC evaluated the 

modification against •both the .. isting contract and the current 

value of tile ;as !'••• .U"t;r'• ~ .-t.• FPC's analysis 

also demonatratea that the OCL .aditication satisfies the 

Comaission'a atandarda tor approval of QF contracts. 

FPC's COIIpU'iaOD ataow. that the proposed modification is 

expected to provide c:oaaiatent aad aUbatantial savinqs in each 

year. The savings CXFicted by FPC in each year are: .. 
2014 
2015 
2016 
2017 
2018 
201t 
2020 
2021 
2022 
2023 

as s s Ansz 
U6,123,000 
38,275,000 
40,575~000 
42,887,000 
f5,365,000 
47,t85,000 
50,824,000 
53,645,000 
56,652,000 
5t,847,000 

Jto!ld:t-•ii'..J:D'IU'&t•••L.J-.. IIrtl.ln•s•= .. ,2, n•,ooo 
Ex. 1 at LGS-7, 

The contract .adification provides these savinqs in future 

years. Therefore, to perto~ a valid ~arisen of costs incurred 

in earlier years with aavinga realized later, it is necessary to 

reduce the aavinga to a net present value c•NPV•I basis an~ compdre 

the NPV of tbe aaviDqs of tbe .adification to the NPV of the costs 

under the OCL contract. If this COIIParison produces a positive 
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NPV, after applyiDg tJae -.apropriata discount rate, then the 

modification provides a Det babefit and should be approved. Tr. 

Vol. 3, p. 356. 1 Rule 25-17.0132111 Cal defines the discount rate 

to be used Mhen detar.tntDg tbe purcbaaiDg utility's avoided cost. 

Among other things, Jula 25-17.013216) (a) specifically defines the 

annual discount rata to be ueed ill calculating avoided cost as ~tile 

utiUt.r'• after tu cost of capital.• 

FPC calculated the 11Y of tJae aavinga using FPC's after tax 

cost of capital aa tJae diacount rata as required by Rules 25-

17.0836 (6) and 25-17.0132. FPC' a analysis shows an expected 

positive net present value babefit to custoaers of $34,647,000. 

Ex. 1 at LGS-7. 'l'bue, FPC' a analyaia ct.onstrates that the OCL 

contract .edification ia beneficial to custoaers when evaluated 

against both the axiatiD9 OCL contract and FPC' a avoided cost. 

Therefore, the .adification .uat be approved because it satisfies 

the standards set by the Ca..iaaion•a Rules. 

It is crucial to any c z ariaon of revenue or payment streams 

over time to uae an appropriate discount rate in calculating NPV. 

The Commission's Rule 25-17,013211) specifies the proper discount 

rate to be the utilitY's after tax cost of capital. The importance 

of using the discount rate with Mhicb the utility's avoided cost is 

'Throughout OCL'a Brief, citations to the hearing transcript 
are in the followiDg font ~r. Vol. , p. ,; Tr. meaning 
•Hearing Transcript,• Vol •aning •voir=a• and p. meaninq •page 
number.• 
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deterained pursuant to CQII~t ••iOD rule is illustrated by the 

Commission's consider•tiOD sad epprov•l of the original OCL 

contract. As was de•cribed dlove, the capecity .PiYMnts to OCL are 

based on a coal unit aDd e•calate over the life of the contract.' 

This general shape of tbe OCL coatract pay.ent streaa is created by 

the Commission• s epproval of tbe value of deferral method for 

calculating pay.ent• for fira capecity aDd energy contracts. 10 The 

value ot deferral .. tbod i• DOt tbe exclusive method for 

calculating pa~t• UDder fira capacity aDd energy contracts. As 

is apparent fr- tbe second expre•• standard tor approval of 

negotiated c.pacity coatract paJMDt• •et out above, any other 

contract pay.ent •tructure is &CCIIJtable, '9 long •• the NPV of the 

total contract paJMDts does DOt exceed the- NPV ot the total 

payments calculated using tbe value of deferral •thod. Rule 25-

17.0832 (3) (c). 

For exa.ple, FPC ~JCGVidad a calculation of the annual revenue 

requirements for the 1991 coal-fired generating unit used to set 

the OCL paJMDts. Co'lposite Ex. 7 at LGS-5 entitled "Comparison of 

OCL Contract Buyout to Coal-fired Generation.• The shape of the 

revenue requireaent• streaa •boNn by FPC for this coal-tired unit 

91n re; Petit;tm Cpr 'rzrrel pf Contrast;• fgr t;be Purchase of 
~;rm Cap•sity epd !D'rgy by !lpr!d• p t COrpg••t 10Q, Docket No. 
910401-EQ, order .a. 24734 91 rrsc 7:291,, 313 CJuly 1, 19911. 

1oSU Ip re; 'Fppft·pt qf lnlee 25-17.80 thrgugh 25-17.89 in 

relatign tg QQqeneret•on, Docket 10. 820401-IU, Order No. 12634, 83 
FPSC 10:150, 118 Clepte.ber 2, 1983). 
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is the opposite of the pa~t atre.a ShoMn calculated by the value 

of deferral method in that tbe re..nue reqgir ... nt stre .. declines 

over the life of the UD1t wbile tbe value of deferral stream 

escalates. Ho-ver, tbe IIPV of tbe two revenue streams are 

precisely the s .... 

Moreover, the NPV of the revenue requir ... nts stream shown by 

FPC for the coal-fired unit ia virtually identical to the NPV of 

the OCL contract capacity paJMDt• approved by the c-ission." 

This equivalence of tbe IIY of tbe value of deferral and revenue 

require~~ents is tbe reault reqgired by the 0 t saion' s value of 

deferral pricing methodology -- tbe value of deferral payment 

stream must be equivalent to the re..nue requir ... nts stream on an 

NPV basis over the life of the CODtract. As the Col!llllission 

recognized in adopting tbe value of deferral .. thod: 

•the value of deferral .. tbocl will, over tbe thirty-year 
depreciation life of tbe avoided unit, pay a QF the same 
aJIOunt it would bave r-ived if its capacity payments had 
been based on deferred rewnue reqgir ... nts. That is, at the 
end of thirty years, a or would bave received the same total 
amount on a present value basis, under either methodology; the 
difference between the two .. thods lies in the level ot 
pay.ent in any given year in that thirty-year period."" 

However, the calculation of IIPVs will result in an equivalent NPV 

for both the value of deferral and revenue requirements streams 

"cgapara ld., 91 rPSC 7:296, 313 .aA eo.poaite Exhibit 7 at 
LGS-5. 

12S.U Ip re; •zsrtsnt qC Rnlee 2§::17.10 thrgngb 25-17.89 in 
relation to cpgen•rattan, Docket No. 820406-IU, Order No. 12634, 83 
FPSC 10:150, 168 (Sept.-bar 2, 1983). 
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only if the discount rate ued is the •- discount rate used to 

produce avoided coat (i.e. the utility'• after tax cost of 

capital). If a different cliacount rata ia arbitrarily substituted, 

the calculation will arroneouly yield different NPVs for the two 

streams, but the calculation is .. antQ~lass (except to illustrate 

the principle that uae of the avoided cost discount rate is 

critical to a valid o tari-1. a.-ua atra- used to determine 

avoided cost cannot bl .. aniDgfully c tared without consistently 

applyinq the avoided coat diacouDt rata-- the utility's after tax 

cost of capital-- as .. ndated by Rule 25-17.0832(61 (a). 

Rule 25-17.0832 pcowidaa aa.erou axaap\aa of the requirement 

for the use of the avoided coat cliacount rata in calculatinq the 

NPV of the utilitY's avoidad coat. Aa alraady atated, the value of 

deferral method is not the only .. tbod for calculatinq payments 

under firm capacity and anergy contracts that will satisfy the 

criteria of te 0 tssion's Rulaa. In casas in which payments are 

structured so that a pa~nt in a given year exceeds that year's 

value of deferral, the contract .uat provide adequate assurances of 

repayment, over the life of tba contract, of a80unts exceeding the 

value of deferral for that year. Pa~nts could, therefore, be 

structured usinq the revenue raquir-nts as the basis for the 

payment. However, the rapa~t auat be calculated based on the 

avoided cost dbcount rata. once again, if an arbitrarily 

different discount rata ware substituted in calculating the 
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ftrepayment• then the •repa,.ant• would not result in avoided cost 

being paid or, stated differently, tbat tbe .. cess over value of 

deferral would be repaid. 

Rule 25-17.0832 pi'Ovides additional ill~Jstrations of the 

principle that no valid evaluation agataat avoided coat can be made 

without the use of tba avoided coat discount rate. Rule 25-

17.0832(6) (b) provides for early capacity pa,_ants in advance of 

the in service date of tba unit. 'ftut C '••ion' s Rule provides 

for a consistent ~diiOil witb tba utilitY's avoided cost and 

thus defines discount rate, once again, to .. an the utility's after 

tax cost of capital. Rule 25-17.0832(61(b). Rule 25-17.0832161 lcl 

similarly peradts the use of levelized and early levelized capacity 

payments and, consistently witb every other calculation of the NPV 

of avoided cost, defines tba discount rate to .. an the utility's 

after tax coat of capital. 

MOreover, use of tbe avoided cost discount rate is crucial in 

considering any least-cost generating alternative. Fbr example, 

in considering the original OCL contract, the Ca.~isaion was 

required to deteraine the type of generating facility to be used as 

FPC's avoided unit for the purpose of setting capacity and energy 

payments. I-.portantly for issues involved now, the co-ission 

noted that the total costa of a coal unit were hither than the 

10 



total costs of a 9U find ~t10D tuzbiM until the year 2008. 1 • 

However, the Ca..issiOD ~ov.d use of the coal unit because it 

was expected to be cbe.,ar over the entire life of these units. 

The calculation would bav. co.. out differently if the Commission 

had used a discount rate otber tbiD the avoided cost discount rate, 

but such a ca.parison would be -.aatD9lesa and would not reflect 

the utility's avoided cost. 

The Ca.alssion' s Rules ensure a valid ca.parison with the 

utility's avoided cost by reqg!rin9 the use of the utility's after 

tax cost of capital u tbe discount rate for evaluatin9 generating 

alternatives, such as the OCL contract. Generating alternatives 

are not invest-.nt opportuDities tor utility custo-.rs. Utilitles 

in Florida operate ~r a duty to serve and thus aust plan for, 

finance, construct and operate sucb 9eaeratin9 plant as is 

necessary to provide .. rvice. 1• !hue, a utility's retail customers 

are inevitably confrODted, eccnuw•caUy, with the costs of the 

utility's generation re9ardleas of wbether the power purchased by 

the customer was generated by the utility or purchased by the 

utility froa A QF. For the purpose Of eYalUatin9 9enerating 

alternatives, the utility's cost of capital, therefore, is the 

customer's cost of capital. Utilities are required by Commission 

IJJp re• petittop fer JmrpyeJ pf raptrest• fpr pnrcb@§@ pt 
Firm Capacity •pd 'inerp hy norttlt erpgr C0CP· 1 Docket No. 910401-
EQ, Order No. 24734, tl rPSC 7:296,2tl fJUly 1, 1997). 

14Fli Stet f 366.02 (lf97) • 
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Rule 25-17.082 to purcba .. paNer fro. QFB at the utility's avoided 

cost. The obligation to puccbaH f~ Ql"a at full avoided cost was 

intended to preserve the utility's relationship with its customers. 

As the commission obae~l 

"Part of the illpl-tation ach- set out by FERC" tor 
developinq coqeneration ia to pay cogenerators •avoided costH 
for their power. Tho .. costa are defined as the cost which 
would be incurred a.d tM .,.. ue:u. ...._ -uaac:.d aad 
openc:.d "" .UUU.. The cmnpt ia desiqned to keep the 
ratepayers •neutral' ainca they would pay cogeneratora what 
they would otherwi .. bave paid the utilities.••• 

This caae preaenta a claaaic, routiDe, standard analysis. The 

question presented here ia tibether it ia cheaper for FPC to obtain 

capacity and energy UDder the OCL contract or pay the costs 

necessary to obtain capacity and energy fra another source during 

the last ten yeara of the contract. This case presents the same 

analysis used by the C tsaion -ey ti .. it evaluates "least cost 

qeneratinq alternatives• in aay contest. The analysis is the same 

every time the ~Ca.~t,aaion evaluates •least cost qenerating 

alternatives• under the Power Plant Siting Act in determination of 

need proceedings." The analysis is the s... in setting 

"a.& Public Utilities Je9Qlatory Policies Act, 16 u.s.c. § 
824; Rule 25-17,082. Fla. ~n. COde. 

16Jn re; httttoo PC ''At'* p 77' • •.tet ros•ny for awrgyal 
qt cgqegeretipp egr·zppt wttb ere Older ley, Ips 1 Docket No. 
881570-EQ, Order No. 20954 89 FPIC 4160~ 62 (April 7, 1989). 

''Fla. Stat. S 403,519 11997) ltba C tssion shall consider 
"whether the proposed plant is the .ast cost-effective alternative 
available.•). 
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conservation goals.'' Tbe analyaia is tbe .... in setting avoided 

cost for standard offer c:aatracta or MVOtiated QF contracts." The 

analysis is the s... in setting early capacity payments under 

negotiated OF contracts. 8 There is aillply no basis to use a 

different discount rate when considerinv the OCL .edification as an 

alternative to the last teo years of tbe oritinsl contract and to 

do so would directly contradict tbe eendate to co~a'e the 

modification to -the utilitY'• avoided coat.• Rule 25-17.0836(6), 

Fla. Admin. Code. 

11. t'he c • aaiOD ••lei n,._ tile lmritatiOD to lpon the 
c • aaiOD' a •d• _. IIPll' a Dta a t .. ta Diff'ennt than 
nc•• u~ '1'8& c:o.t: or C~pt.tal. 

Mr. Larkin and Nr. Stallcup invite the eo.aission to violate 

its own Rule by iC)Jiorinv ftiC' a avoided cost in evaluating the 

contract modification. The analyses perforeed by Mr. Stallcup and 

Mr. Larkin are each radically inconsistent with the determination 

of the utility' 11 avoided coat aa eendated by the CoiiiDiission' s 

Rules. In Mr. Stallcup's words, bia analysis -views the proposed 

buy out as a potential inveat.ent opportunity being offered to FPC 

ratepayers and is evaluated on tbe basis of whether or not the 

investment will provide a reasonable return.• Tr. Vol. 3, p. 347. 

'"Rule 25-17.0021(5)(n), Fla. Alliin.~. 

"Rule 25-17.0832, Fla. Alliin. Code •• 

'"Rule 25-17.0832(6)(bl, Fla. Alliin. Code. 
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Hr. Larkin similarly arvues tbat •the discount rate should reflect 

the risk being taken by the ratepaywr and not the coat of capital 

that the Company receives based on ita ~nopoly enterprise.• Tr. 

Vol. 2, p. 233. The concept of a geaeratiD9 alternative as an 

investment opportunity to investors ia ..ationed nONbere in the 

Commission's rules. To the contrary, the ea.aission's Rule 25-

17.0836(61 requires the C •aaion to evaluate the .edification 

against •both the exiatiDg contract and the current value of the 

Jill& 7 'Pf'IG' uti.Ut;F'• ar '1 t CIIDaf:. • The discount rate required by 

Rule is the utility' a after tu coat of capital, on which that 

avoided cost is necessarily based. 

The approaches of llr. Stallcup and Mr. Larkin violate the 

Commission's Rules. Neither Mr. Larkin nor Mr. Stallcup made any 

attempt whatsoever to ensure tbat their respective analyses were 

consistent with the C taaion'a Rules. aa., ~ Tr. Vol. 2, p. 

302. Mr. Stallcup was~ tbat his SIJProacb conflicted with that 

used by the Ca..iaaion in S1JProvin9 the initial OCL contract. Tr. 

Vol. III, p. 405. Mr. Larkin conceded that he knows next to 

nothing about the Cc:: t aaion• a Rules governing QF contracts and 

modifications. Tr. Vol. II, p. 302. Mr. Stallcup was aware of 

no other proceediD9 in which the C taaion had atte.pted to employ 

a •risk adjusted discount rate• .. tbodology in any context. Tr. 

Vol. III, p. 389. Mr. Larkin lit.wiae could cite no proceeding in 

which the co .. iaaion used a hypothetical credit card rate, as he 

14 



proposed, to set a discount rate for utility full avoided cost. Tr. 

Vol. 2, p. 259. 

Both Hr. Stall~ and Mr. LartiD assert that a discount rate 

other than the utility's after tax cost of capital should be used 

here because the paYMftts Wider tile IIOdification are recovered 

directly from custa.ers throu9b the fuel adjustaent clause. Tr. 

Vol. 2, p. 259; Vol. 3, p. 352 - p. 353. !his is no distinction at 

all. 6l.l approved or paYMftt8 are recovered directly from 

customers throu9h the adjuat:.ent clauaes. 21 As the co-ission 

stated, approved or paYMftt8 .. y always be •recovered through a 

utility's FUel and Purchased Power Cost Recovery Clause without 

tila"tller ... •22 

Most f~tally, thou;b, the ~c~~tssion's Rules dictate the 

discount rate to be used MbeD eatablisbin9 full avoided cost and 

when comparing pa~nta to tbat avoided cost. The co-ission's 

Rules require use of Florida Power Corporation's after tax cost of 

capital as the discount rate. Rules 25-17.0836(6) and 25-

17.0832(6) (c), Fla. Adllin. Code. 

The Co..tasion'S Rules c&hnOt be i9nored. Section 

120.68(7) (e) (3), providin9 for judicial review of agency decisions, 

requires that a9ency action c•nnot be •inconsistent with agency 

''Rule 25-17.0832 Ill Ia), Fla. Adain. Code. 

2;!~ In re; •··pft=t Of lnlee 25-tl.IO thmnqh 25-17 89 in 
relatigp tg cogegerettan, Dock8t HO. 820401-IU, Order No. 12634, 83 
FPSC 10:150, 168 (Sept.-bar 2, 1983). 
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rule.• An aqency•s action tbat ia inconaiatent with the aqency's 

rules is invalid. •• Zven if the Ca.atsaion -re presented with a 

qood, equitable reaaon to do ao -- and it bas not been presented 

with such a reuon here -- the "C~u.taaion 1a bound to abide by its 

Rules.•• It is ·-11 eatabliahed tbat courts have the riqht to 

review and qrant relief froa acainiatrative action which is 

arbitrary, capricious, uareaeonab\e, diacrt.inatory, or oppressive, 

or which constitute• an ebu8e of diacretion.••• Moreover, "aqency 

action which yields inconaiatent reaulta based upon siailar facts 

without reasonable &~~Planation, ia · Pproper. ••• Florida 

Administrative Law peovidea that an agency ahould and aust decline 

invitations to chanqe the rulea in the aiddle of the qaae. 

Use of any discount rate other than the utility's after tax 

cost of capital aeana tbat there ia no conaistent standard for 

coaparinq a contract aodification to the utility's avoided cost. 

In fact, chanqinq the discount rate for: contract aodifications 

would aean that a contract aiva-d on day 1 would be judqed on a 

coapletely contradictory atandar:d when a aodification is proposed 

2lJp re; Hetrjpq• qp Jped Co•=c••t•· •tc,, Docket No. 890004-
EU-A, Order: Ho. 22271 8t FPSC 12:58, fl-62 IDece=ber: 7, 1989). 

z•a., a.,a.., Merrem y n , t a' .,. 6 Pro' Beg I 622 So. 2d 
1189 (Fla. 1st DCA ltt3). 

~!Jcartin "mortal MpqlteJ .... fti'L v_ RBP' t n# Health and 
Rehahilit•tiye S•ryis••, 514 So.Zd 39, fO CFla. 4th DCA 1991). 



.. ~-· 

on day 2. There ia DO re..aa.ble eapl.utioD tor treating the OCL 

contract 110dification cliftereatly faa eftry other CJeneratinq 

alternative considered by the CC taa101l. Therefore, application 

of any discount rate otber tbaD the utility'• after tax cost of 

capital would constitute an arbitrary aDd capricious abuse of the 

commission's discretion. 

III. Uncle&" all ._,_... •••n•n•II&G 
«fen b nfa• ...,.,_ -.~ •-w lie 8eaUnd fo~ 
~it o~ I'IC'• caatn1n. 

The critici... of tbe OCL contract .adification cannot 

withstand the st.ple fact of tbe eno~ty of the savings 

modification provided vitb certainty by the buy out. It is an 

immutable fact of priciDCJ baaed OD tbe value of deferral aethod 

that capacity pay..enta ao calculated eacalate over the life of the 

contract. It is an t..utable fact of tbe econa.ics of CJeneration 

that capacity pay..enta baaed on a coal UDit are v.ry hiCJh. Because 

the OCL contract ia priced baaed on the value of deferral 

methodology, the payaenta in tbe latter years of the contract -­

the payments avoided by the ~ification -- are very auch higher 

than the payaents in the early year•. 2' The purpose of the 

modification is to per..it FPC's cu.ta.era to avoid the high costs 

21See Exhibit 25, Attail:tnrt Q, AIIPeDdlX C (achedule of annual 
capacity and energy pa~nta UDder tbe OCL coratr.act). 
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of the later years of the OCL cont~ac:t tbrouCJb relatively small .-~ 

payaents now. 

Based on FPC's ~at receDt fuel forecast, the fuel forecast 

used by FPC in all ita geDeratiOD plamainCJ, witness Schuster 

established that FPC rea.-ably expects that the OCL contract 

modification.will provide tbe followiD9 aaviDCJS: 

2014: 
2015: 
2016: 
2017: 
2018: 
2019: 
2020: 
2021: 
2022: 
2023: 

7otal: 

3,,123,000 
31,275,000 
40,575,000· 
42,117,000 
45,3,5,000 
4'7,115,000 
50,124,000 
53,645,000 
56,652,000 
59,147,000 

$472,171,000 

Coaposite Exhibit 1 at LGI-7. 

Thus, in every year, the IIDCU.fication is expected to provide 

substantial, conaiatat aaY11UJ• to c:uata.ers with an ultimate 

savinCJs of nearly ten tiNa tbe early temination payments. 

OCL de.onstratea below tbat Mr. Stallcup failed to provide 

evidence sufficient to reject I'IC'a econcaic asa\JIII)tions. Even the 

simultaneous occurrence of Mr. Stallcup's .oat severely pessimistic 

28In fact, the actual pa~ta froa cuatoaers under the 
modification are expected to ..aunt to only about $.30 per month 
for a typical residential FPC cuat_.r uainCJ 1000 kwh per month. 
Tr. Vol. 4, p. 554. 
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assumptions still yiel~ eao~ua .. vin9e to FPC's custoaers in 

each and every year boutbt out under the .edification: 

2014: 
2015: 
2016: 
201'7: 
2018: 
2019: 
2020: 
2021: 
2022: 
2023: 

22,H7,000 
24,343,000 
25,171,000 
2'7,251,000 
28,720,000 
30,214,000 
32, o:u, 000 
33,551,000 
35,224,000 
36,914,000 

Because of the eno~ aav1nga provided by the .adification, 

the worst that Mr. Stall~ caD eay about the ~ification, even 

after application of hie eo-called •riek adjuetaents•, is: 

~aased on (ay) aaalyeie, I conclude that there is 
approxiaately a ,., •••• tllllt ..._ ,.Qa•nd ba.F CN~t •ill 
.aGaeed ill JU"OftcH.., u nllr_._ a.eaaa to DttlpaJ"U'• and 
approxiutely a 251 cUnc:e that tbe propoeed ·buy out will fail 
to provide an adeqgate return.• 

Tr. Vol. 3, p. 365. 

Mr. Stallcup adllitted even that aeeuain9 his •worst-case" 

condi tiona, the NPV of the .odification showed a substantial 

benefit to custa.ers, if RPV wae calculated using FPC's after tax 

cost of capital as the diecoUDt rate. Tr. Vol. 3, p. 425-425. 

Under the simultaneous occur~ of all Mr. Stallcup's worst case 

conditions, the ~ification provides an annual coapound return of 

9.2%. Tr. Vol 3., p. 455. Tbue, even aeeuaing a siaultaneous 

.. ,.,.r. Vol. 3, p. 423•4251 DbU»iu 15 at •oaJ Peas Values"" and 
Exhibit 16. 
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confluence of Mr. Stallcup'• worat expected econoaic conditions, 

the modification providea a aubatantial poaitive return. 

Likewise, while dottedlY aaaerting that NPV should be 

calculated using a sbort•tera credit card rate resul tinq in a 

negative NPV, even Mr. Larkin conceded that the IIOdification 

provided an actual annual rate of returD of 12.tt. Tr. Vol. 2, p. 

364. What this .. ans ia that the expected benefits of the 

modification would provide J'IIC' s cuata.era a •return• of 12. 9~ 

co~ounded annually. 

Mr. Stallcup's .. tbodology resulted iD an overall negative net 

present value only if hi• worat caae aceaario ecanaaic conditions 

are combined with his •riak adjuated discouat rate.• a.&, Ex. 15. 

Mr. Stallcup agreed, Wbolebeartedly aDd at considerable length, 

that if FPC were to a 19ft a loag-tera contract to lock-in Mr. 

St.allcup' s •worst caae scenario• fuel pricea, the contract 

modification would yield eno~ua po•it.ive cuata.er benefits on an 

NPV basis because a risk fr .. diacount rate would then be applied 

to those •worst case• fuel pricea. under Mr. Stallcup's theory, 

signinq a contract tor his hifbeat, •worst-case,• pessiaistic gas 

prices would result in total energy coats cheaper under the 

replacement case by an HPV of •12t,5,l,OOO. Tr. Vol. 3, p. 441 -

448 and Ex. 15. Thus, UDder llr. Stallcup's .. thodology, the 

proposed modification, together with lockinq in the hiqhest 

anticipated qas prices through a long tena gas contract would 
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provide a total, positive NPV beDefit of U00,208,000 to FPC's 

customers. ~ A copy of Exbtbi,t 15, ~fied to ahoM the results 

of the replacement case under a vas contract for prices equal to 

Mr. Stallcup's worst case aceaario aad with results avreed to by 

Mr. Stallcup is attached aa AttsdRIDt •JL.• Tbh conclusion 

illustrates two important points. Firat, tbe aavin9a under the 

modification are truly enorsoua and ... ily Witbataad all reasonable 

inquiry. second, Mr. Stallcup's risk adjuatsenta are inherently 

irrational and untrustworthy aiDce bia eaalywia leads to an NPV 

increase of more than $100 llillioD by coatractiD9 for the worst 

expected gas prices aad thereby resDViD9 the •riat• of obtaining 

better, cheaper gas prices. Put another .ay, a ~~etbodol09Y that 

encourages pursuit of the worst 8'1P8Ctecl alternative aates no 

sense. 

The sugveationa of discount rates otber than FPC's after tax 

cost of capital acco.pliab nothiD9 ao sucb as to illustrate the 

eno~us savings offered by tbe contract ~fication. The savings 

provided by the OCL ~fication are ao lar9e that the .adification 

easily withstands any credible ecoaaaic analysis. Even were the 

Co-iss ion's Rules to perait use of a discount rate other than 

F"PC' s after tax cost of capital, tbe ccmc:luaion would be the same. 

The modification offers tr ... ndoua aaviD98 that ahould be secured 

for the benefit of FPC's cuata.era. 
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IV. tt. c AMi••• ad• ciD IlK .. 111"1• ••aalaUon COnaeming 
lnt..glftUaUa.l ---- M a -.. to .. jeat a Coet-et'tective 
COfttnot IIDdifl-U.. 

Vague critiei- of •intergeaeraticmal equity• provide no 

basis to reject the OCL .adificatiOD. !be econa.ics of generating 

alternatives •• recogai&ed by tbe Ca 1 taaion .. te the concept of 

intergeneratioaal equity lrrelevaat to the funda8ental issue of 

detenlininq tbe .,.t coat-effec:tift .-.ratillg alternative. 10 The 

Co-ission' s Rules ~ baaed Oil tbe ~ica of generating 

alternatives over tbe entire a.pected life of each alternative. 

Thus, to the extent tbat 1D~atioaal fairness ia asserted to 

support generating alte~Datiftl otber tbaD the 110at-cost effective 

choice over the long te~, the aulea provide that such 

considerations are irrelevaat. 
·~ 

This co..iaaion baa always aDd .uat an•lyze generation 

alternatives for the lODg tem. In evaluatinq qenerating 

alternatives, the O::c taaion will always be confronted by the 

economic reality of tbe l0D9 useful life -- and therefore long-term 

economic implications -- uaociated with qeneratinq assets. As the 

Commission haa recoqnized, oae generatinq alternative aay very well 

be the least expenaive for the first decade or more of its 

operation, but ultillate1y pron to be leas cost-effective than 

another alternative over tbe entire expected life of the unit. 

~- Larkin, for example, a~ly aade up his own definition. 
Tr. Vol. 2, p. 262. 
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Therefore, a ca.parisoa tbat fails to consider a generating 

alternative's ecoDa.ica over ita entire expected life fails to 

address the cost-effectiYeDeaa of the alternative. This was 

precisely the circ:.atuace 110tecl by the PSC in approving the 

original OCL contract. !be~, tbe 0: tuion considered whether it 

was aore appropriate to uae a coal unit or a coabustion turbine 

unit as FPC's avoided uait for tbe purpoae of setting the capacity 

and energy price• UDder tbe caatract. !be Ca.aission noted that 

the total coats of a coal unit were bigber than tbe NPV total costs 

of a gas fired ~tioa tuzbiDe UDtil tbe year 2008.n Thus, for 

the first 17 yeara of tbe c:oatract, tbe unit accepted by the 

Co~ssion U f'I'C'a . avoicled UDit (aad upon wbicb the contract 

pa~ts would be baaed) was ~r~ expenai98 than another generating 

alternative.l2 How.ver, the Ca..!aaion approved use of the coal 

unit because it waa ...,.cted to be cheaper over the entire term of 

the contract regardleaa of ~tber it was cheaper during the first 

17 years. 

The Co..tasion•a Rules fJOVeminCJ paYMnts to QFs likewise 

recognize that such deciaion. .uat be based upon the long te~m 

economic characteristics of tbe teneratiDCJ facilities and cannot be 

llJn re; PatiU,pp Cpr wcgel q( COptrasta fgr Purchase of 
ri s;m reacttv '"" IMWY t;w rtqrtcte pzzr rar;p., Docket No. 910401-
EO, Order No. 24734, 91 rPSC 7:21,,218 (July 1, 1997). 

1~ Su &1aA HeariD«J lxbibit 25, attac:hllent c (exhibit to 
original FPC petitiOD for approval of Qf contracts co~aring the 
annual, cuaulative lfV of coal and co.buation turbine units) . 
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based upon an ... luatioa of wbetber a unit is more or less 

expensive duriDg .a.. arbitrarily .. lected, discrete portion of its 

useful life. Under lule 25-11.0832(2) tbe basic standard for the 

cost-effectiveness of CODtract capacity paY~Mtnta is whether such 

pa~nts exceed •fbe cu.ulative pres.nt net worth of the value of 
.. 

a year-by-year deferral of tbe coutruction and operation of 

generation or part tbenof by the purcbaainq utility cn.r tbe tena 

The cc taaiOD'a aule for calc:ulatinq value of deferral 

pricing results 1ft ~city pa,..ata tbat eacalate over the life of 

the contract. 13 Tbu, pa~ts iD the later years are much hiqher 

than pa~nta in the earlier years. !he ec .. lasion did not select 

the va.lue of deferral •• the or capacity pay.~ent standard because 

it was .are or leas fair for cuata.ers to pay lar;er or smaller 

capacity pa~nta duriag any particular period of the contract. 

The C~ssion chose value of deferral because •the deferral method 

pays the QF only what it ear... in any qiven year, the value of an 

annual deferral •••• "',. 

Moreover, the c~ssion•a Rule is absolutely indifferent to 

the portion of the contract cluri.Dg wbicb relatively higher or lower 

payments occur. Rule 25-11.0832(3) (c) apecificall.y permits QF 

H au, a..a., Jp re 'p·pt·pt AI lnlee 2§-lJ.IQ thrpngh 25-
17.89 relating to cngeperetigp, Docket No. 820406-EU, Order No. 
12634, 83 FPSC 10:151, 161 (October 21, 1983) • 

.\4 1Q. 
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payments exceeding the value of defe~~•l in any particular year so 

long as the total vela. of defe~~•l ove~ the life of the contract 

is not exceeded and the QF cont~act p~ovidas adequate assurance of 

repayment of ..aunts 1D ~• of the value of deferral. In other 

words it is ir~elevut, unde~ the Rule, that payments are 

relatively higher o~ low~ tbaD the value of deferral in any 

particular year so lODI .. the total pa,.eats over the life of the 

contract do not exceed the cu.ulative RPY of the value of deferral 

and the contract usura ~epa~t. Jn1Jed, capacity payments made 

even in advance of the in ••~ice date of the QF are permissible, 

so long as the cont~act contains adequate provisions to ensure 

repa~nt of -unts in ucess of the value of deferral in the 

event the QF fails to pe~fona.,. 

•Intergene~ational equity- canaot be used as a basis to ignore 

the econoaics of gene~ation. •Inte~qenerational equity• cannot be 

used to justify an arbit~a~y selection of a portion of a contract 

and an elevation of that po~tion to pr ... inent importance 

regardless of the econaaics of the entire contract or other 

generating alte~native. !be ~Ca.~tssion should reject attempts to 

ignore its Rules and the ecoanatcs of elect~icity generation based 

on nebulous concepts sucb .. •iDte~qenerational inequity.• 

··~, Rule 25-17.0832161 (b), Fla. Adain. Code., .lia ~. ~ 
Be• Elqrtda PoW' 6 Ltpbt C 'PM'' httt#m fpr lmrqytl gf 
Cgn§ent to Flgrtdt Cn••bd •tOM C f'DJC'' ln=l-pt•l Financjng 
Agreement, Docket No. 861461-&I, Orde~ No. 17355 at p. 2 (April 1, 
1987) • 
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v. llo CE*IUI'Ie ~- haa•t.d to .. ;;act .. ~action of 
riC'• IYe1 hioa ,._Jraet. 

FPC's analysis ~• ba•ed on it• standard fuel price forecast 

used in all its generation planninq. CQ9POeite Ex. l at LGS-3. 

The methodology used 1D prSFariDq rPIC'e forecast was unchallenged. 

Likewise, the eco~c aeeu.ptione underlying FPC's forecast were 

unattacked by any witneaa. 

Still, Mr. Stallcup aaaerted tbat FPC'e qas price forecast was 

too low and offered bi• OND eat of fuel forecasts, even though he 

admitted he has no upertiH 1D qu price forecastinq (Tr. Vol. 3, 

p. 398), was uncertain of tbe econoaic aeeu.ptione underlying his 

forecasts he sponsored (Tr. Vol. 3, p. 3911 and admitted-that the 

forecasts he sponsored did not take into account factors unique to 

Florida or FPC. Tr. Vol. 3, p. 397-398. 

The only action Nr. Stallcup perfo~ personally to attempt 

to verify the forecast be sponeored ~· to ca.pare it to another 

set of forecasts he cr .. ted and .tacbaracterized as a ~consensus 

forecastN of all Florida utility ten year site plan forecasts. Tr. 

Vol. J, p. 390, Durinq the bearinq, Mr. Stallcup admitted that 

this so-called •consensus• forecaet was not the coiiiPosite of 

utility ten year site plan forecasts, since none of the utilities' 

ten year site plan forecutl projected fuel prices through the term 

of the OCL contract. Tr. Vol. 3, p. 391. Instead, Mr. Stallcup 

admitted that he actually created the 8UPPQSed •consensus• forecast 

by carrying the util1t1ae' forecasts for:ward at whatever escalation 
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rate existed duriq tbe lut ~r of each individual utility's 

forecast. ,ld. 

Mr. Stallcup a~tted that DODe of the utilities agreed with 

his •forecasting• .. tbodology. Tr. Vol. J, p. 391-392. 

Moreover, ~e of his conceded lack of forecasting 

expertise, Hr. Stallcup Ma8 una~re of this Co.aission's stated 

skepticism with forecasts, IJUCh as Hr. Stallcup's, that predict "" 

ever-wideninv diverm =a tt.tttnn tbe price of coal and the price of 

natural gas. Tr. Vol. J, p. 411 - 4ll.u A forecast that predicts 

an ever-widening divargJ ice of the price of gas above the price of 

coal creates an inberent bias 1a favor of coal generation. For 

example, in conaider1ag a petition by Ta.pa Electric Company for a 

determination of need for a generatiq facility, the Commission 

observed: 

•rhe type of generating unit chosen is not necessarily 
driven by fuel cost per Ul rather, it is the difference in 
cost aaong caepetinq fuels. !ZCO's fuel forecast projects a 
widening differential between coal and natural gas or oil, 
when in fact for .any years tbe cost differential between the 
cost of coal and the cost of natural gas has remained 
relatively constant.•" 

''The divergence between tbe price of coal and gas predicted 
by Mr. Stallcup is sbolm on Ex. 1 at LGS-2 which shows Hr. 
Stallcup's fual price forecasts (•Trendlonv, • •Pessilong," and 
•aptilong" forecasts). 

·
17 1n re; fetitten fpr fMtegtpettqg OC Meed fpr a Prgpgsed 

Electrical Pgwer Plegt •nd lel•ted !pgl!ttf••, Docket No. 910883-
EI, Order No. PSC-92-00oz-ror-EI t2 rtSC l:lt, 24 !March 2, 1992). 
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Similarly, the 0 tssioo cited aD unsubstantiated prediction of a 

divergence between tbe price of coal aDd the price of gas as a 

significant factor in rejecting a petition for determination of 

need to build a coal-fired qeneratiDg facility. The Commission 

stated, •we have beeA c:cmcenaecl tor ._. tiM nov with fuel price 

forecasts that project increasingly divergent prices between the 

prices of coal and natural gu or oil. Actual price COIIParisons do 

not support these forecesta. •• Tbe ..-c~u.tssion concluded ~No 

witness offered a coawiDciDg -.planation as to why there will be a 

major divergence t.t.IID coal aDd natural ga11 when this has not 

occurred in tha past.••• Tbua, tbe C~,;a~~tssion determined that the 

evidence did not support the cost-effectiveness of a coal-fired 

unit. 

Jlr. Stallcup's forecasts, aDd especially hie pessimistic 

forecast predict aD ever-wideDiDg divergence between coal and gas 

pri-ces. Previously tbe ... c~u.•asion found this trend to be 

unsupported and contrary to historic trends. Jlr. Stallcup's 

pessimistic forecast predicts thet the differential between gas anJ 

coal prices will increase 9.4. tiaes over the life of the OCL 

contract. Indeed, Jlr. Stallcup's pessiaistic gas forecast is so 

high that is it •off the chart• of his •consensus forecast.N Tr. 

23, 11121. 

'
91d., 92 FPSC 11:363 at 376. 
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Vol 3, p. 394-395. ~. Stallcup offered no explanation for his 

historically unsupported prectlction of a aajor, sustained 

divergence between coal aDd natural CJU prices. Indeed, Mr. 

Stallcup was unaware tbat aucb a diver9enc• was of any concern at 

all. Tr. Vol. 3, p. 411•413. 

Mr. Stallcup .,.. alao UD.,.re tbat recent experience in 

Florida indicates tbat CJU pricea are expected to fall on a long 

ter.a basis. !r. Vol. 3, p. 402.• ~. Stallcup was not aware that 

in the receDt City of fallabaaa.. •deter.aination of needN 

proceeding, tbe ~ • .. ioD ~ eatt.atea of future qas prices 

"significantly lower thaD .oat exte~l forecasts• and which were 

based upon lODCJ teaa 9U price CODtract bida. J.d. Moreover, the 

City of Tallabas ... apted not to accept ev.n these bids because it 

expected gas prices to fall ev.n further. Tr. Vol. 3, p. 403. 

Mr. Larkin's vi.ws are .li~ .. DO basis to reject FPC's fuel 

price forecast. unencu.bered by even a rudiaentary understanding 

of the co .. iasion'• Julea aad Order• vovernlnq the evaluation of 

generating alternative• (Tr. Vol. 2, p. 231), Mr. Larkin asserted 

that since no person can precisely predict the future, FPC's 

forecasts should be rejected. Tr. Vol. 2, p. 231. Mr. Larkin 

ignores the econoaica of electric generating alternatives. The 

econoaica of CJeDeratiD9 alteraativea nece•aitate planning for the 
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long term and, therefore, foreca.tiD9 of lon9-tera economic 

conditions. That forecaata are blpreciae does not aean that 

decisions should be -.de vitbout tbe uae of forecasts. The only 

alternative to lon9 teai forecaattDt ia to tate actions which 

nece·ssarily have lonv tem ecoacwtc illplications, without 

considering lon9 te~ ecoaa.ic ~licatioaa -- or acceptinq Mr. 

Larkin's advice aa a .. tter of faith. Put another way, whatever 

decision the Ca..iaaiOD .. tea, tbere will be lon9-tera economic 

impacts. If tbe C< 1 taaiOD rejecta the IIDdification, it wi 11 

choose to t...,._ OD fiiC'a cuat:c.era tbe atraordinary burden of the 

.required paYMftta ~i:Dt tbe la8t ten yeara. The only way to 

assess the t.pact of aucb a decision ia tbrouvh forecasted data. 

Nr. Larkin's incorrect view tbat lon9 tera decisions should 

not be aade because lonv tem ecoaa.ic projections are imprecise 

also violates the COzstaaioa'a .Julea and Orders -- not surprising 

since Mr. Larkin decided tbat tbe. ~ faaion'a kulea and Orders are 

irrelevant without tbe benefit of actually readin9 thea. Tr. Vol. 

2, p. 302. for unple, in ita order adoptinCJ the value of 

deferral aethodoloCJY, the Ca..iasion acknowled9ed that the 

obligations ~aed by PUaPA could ~t be satisfied without long­

term economic analyaea baaed on forecasted data. The Commission 

there quoted !De's own uaea~t of the burdens illposed by PURPA: 

•[FERC] recognizes tbat tbe tranalatiOD of the principle of avoided 

capacity costs froa theory into practice is an extr-ly difficult 
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exercise, and is oaa wbtcb, by definition, is baaed on estimation 

and forecastin9 of future occurr.ace•.•n 

Indeed, the Co '••1oa' • ble prov1d1DCJ the standards for 

approval of QF contract• requtna the Ca.a1asion to consider 

•whether the cu.ulat19e preaent .wortb of flr.a capacity and energy 

payaents aade to tbe qua11fy1D9 facility· an pa~JectMI ~ m no 

greater than• the value of deterral.u S~larly, the Ca..ission . 
explicitly aandated tbat, in tbe ca•e of contracts in which some 

payaents exceed tbe value of deferral ia a particular year, 

•provisions to eD8Uft Jepa~t -y a ba•ed on forecasted data.,,. , 

The Ca..!ssion'• Jul .. clearly and -.pre••ly recognize the obvious 

-- lon9-ter:a econaatc dec181GII8 CAD ODly be Mda bued on long-term 

econaaic projections. ~. LartiD'• ... ertion that the imprecision 

of our ability to pred1ct tbe future i• a baaia to reject the OCL 

.odification is at.ply DOnaeD8e. 

There is no credible e.icleace in the record to support a 

rejection of FPC's fuel price forecaat•. 

VI. *· Laftin'a lpiDIIIIeU.. Maato ...._tial Cl seuuan oo.a Mot 
cnet. Dt...U• ill~ c mt•t• to z.-n ite ltul• and 
ita ftetuto&y •n*tle to Dlll'l•t. a1-.au1a UU11Uea. 

4la., a.,a.., lp re ppgg$gpt pf Baa!ee 21-tlsiO through 2S-17s89 
rclatipq tA CORMitft'm, Docket llo. 120406-&U, Order No. 12634, 83 
FPSC 10:151, 153 (October 27, 1913). 

42Rule 25-17.0132 ,,, (bt I Fla. aeta. COde. 

41Rule 25-17 . 0132(3)(c), Fla. Adllin. Code. 
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Undaunted by iDCODaiateacy or ewen irony, Mr. Larkin purports 

to be able to predict tbat coetn9 ca.petition will cure all ills 

and reDder the OCL .odif1cat10D UDDeeeaNry. .1M a..g., Tr. Vol. 2, 

p. 248; Vol. 2, p. 2511 Vol. 2, p. 252. Mr. Larkin pointed to no 

le.qislation supportiDtJ bia •t.iOD. Be caDDOt predict the fora that 

coapeti tion aiCJbt tau in ...a the aoat vague of detai 1. Tr. 

Vol. J, p. 274. He baa perfo,_.. ao •tucly of COifP8ti t1on in 

Florida. Tr. Vol. 3, p. 2'74•'75. Be ba• no idea what effect 

cOJapetition ai9ht have OD the OCL contract or on tbe obligation of 

FPC's custaaers to pay for it. rr. Vol. 2, p. 253 - 256. But he 

nevertheless ur9es the 0 taaion to do notb1D9 -- to choose to 

burden FPC's c:uatOMra witb tbe eao1110ua coats avoided by the 

aodification becauae llr. Larkin, citin9 no support r·or his 

views, says that co.petitiap will .. ke everytbin9 ri9bt. 44 

This Ca.ai••ion does not revutate ba•ed on ruaor and whim. 

This co-iss ion's discretion ia boUDCI by its duty to requlate 

electric utilitie• ba•ed on tbe wendate t.posed on the Ca.mission 

by the leqislature as that uDdate is defined today. This 

Comaission's discretion i8 bound by tbe Co .. 188ion'a Rules. The 

44As a corollary to bia spec:ulat10D rec,ardiJ19 coapetition, Mr. 
Larkin asserts that it ia a aillple •tter to abro9ate the OCL 
contract because it includes a ·~latory out clause.• Hearing 
Transcript Vol. 2, p. 269, line 25 th&"OU9h p. 270, line 23. Mr. 
Larkin was unaware that after tbe OCL cantract wa• executed, the 
Florida Suprae COurt indicated tbat tbe QrtaaiOD is powerless to 

. modify approved or contracts abaeDt fraud or a!srepre•entation. 
Flgrida PQwer' Light CQ, y, !e••d, 626 So.2d 660 (Fla. 1993). 
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aandate of the 1~1alature 1• to retUlate electric utilities, 

enforce the ut1lit1ea' obl1tat10D to aerve and PURPA's aandate to 

purchase power froa Qf8. !be ~ taaion'a Rules define the means 

by which that re911lat1oa 1a to occur. Approval of the OCL 

JDOdification ia wholly .caDa1at•t witb all OD taaion Rules and all 

statutes qoverniD9 tbe CCnptaaiOD • 

.. • - t •• • 

For the reasons .. t fortb abo9e, OCL aubaita that the early 

te~ination .odif1cat10D abould be -.Proved. 

a.apectfully aubaitted, 

SftiL B&CT0a 6 ~VIS LLP 
Suite 101 
215 SOuth Monroe Street 
tallabaaaee, Florida 32301 
Attorney• for Orlando 

CoGeD L1a1 ted, L. P. 

"'""~ ...... , 
Jonathan Sjostroa 
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llilliaa Cochran KeatiDI IV, bq. * 
Div.ision of Leqal S.nlce. 
FPSC , 
2540 Shu.ard oat 11vd.f310 
Tallahassee, FL 32399 

John Roqer Howe, Eaq.• 
Office of Public Counael 
111 West Madison Str .. t 
Roo• 812 
Tallahassee, rL 32311 

J ... a A. McGee, Esq.•• 
Florida Power Corporation 
P.O. Box 14041 
St. Petersbur9, FL 33733 



Attachment A 
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