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December 3, 1997 

Florida Public Service Comminion 
2640 Shumard Oak Boulevard 
Tellahessee, Aoride 32399·0860 

Re: Docket No. 971337-EI 

Dear Ms Bay6: 

T41"~"••••• c t,.-,..., • 
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Enclo&ad are the original end 16 copies of the following documents IN f1ling m 

the above docket: 

1. IMC·Aorico Company's Response in Opposition to Tampa Electr1c 
Company 's Petition for Leave to Intervene. I;). ' j '3 (f- <; 7 

2. IMC-Agrico Company'• Mot ion 10 Strike Tampa Electnc Corrpany's 

·Response.· ( ;)._ 3 4 5 -1? 
1 ACK "--..) 3 . IMC·Agrico Ce>mpany'a Response in Opposition IJ Florida Power 

flEA C:!,Poration's Petition to Intervene. I;}.. 3 3 (.. · 17 

I tAPI~'t':JlJC? ~ I have enclosed extra coplee of the ebove doc:.11nente for you to stomp ond 
CAl return to me. Ploue contact me If you heve any questlon.s. Thank you for your 
rr ., ..AUietance . 

f ' 
.._5 Sincerely, 

L~'t/M ~ 
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Vicki Gordon Kaufman 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In ro: Petition of Duke Mulberry Energy. 

L.P .. and IMC-Agrico Company for a 

Declaratory Statement Concerning 

Eligibility to Obtain Determination of 

Need Pursuant to Section 403.519, 

Florida Statutes 

Docket No. 971337-EU 

F1led: December 3, 1997 

IMC·AG~ICO COMPANY'S RESPONSE IN OPPOSITIOtJ TO 

FLORIDA POWER COBPOBADON'S PETITION TO INTERvENE 

IMC-Agrico Corporation f"IMCA "), t hrough its unders1gnod counsel. submits its 

reo~ponae to the Petition to lntervona f iled by Florida Power Corporat1on ("FPC"). en 

November 25, 1997, and atatn: 

1. On October 15, 1997, IMCA and Duke Mulberry Energy, L P. "Duke 

Mulberry· filo~d a Petition lor DPclaratory Statement seeking a declorat1on that based 

on the facts presented in their petition, they are enutled to apply for a daterminauon 

of need for an electrical power plant pursuant to section 403.519. Flor1da Statutes. 

and other pertinent rules end regulations. In tho alternative. IMCA and Duke Mulberry 

seek a declaration that no determination of need 1s reqUired for tho1r proposed pro1ect 

2. On November 25, 1997. 41 days after IMCA and Duke Mulberry filed 

_ _ their petition and barely four working days pnor to the date tho Staff IS schodu:ed to 

--submit its wrinen recommendation in this docket, florrda Power Corporation flied a 

20-poge Petition to Intervene. a 34-page ·Answer.· and an e1ght-poge Mot1on to 

Dism1ss. As FPC Implicitly acknowledges in ita Petition to lntorvono, tho 

Commission's consideration of tho Motion to D1Sm1ss 1s neceasorrly subJeCt to tho 

Commission's declelon on tho intorvi3ntion iuue: only II FPC attolns pony status IS 11 

ocn•· : . 

r 



entitled to have such a motion contudered. Accordingly, IMCA w1ll not address the 

M otion to Dismiss here. The Answer IS not a pleading that is authomod or 

contemplated by the Commission's rule on declaratory statements. Tho Comm1ss1cn 

should diBrngerd it. 

3 . In order to support its Petition to Intervene, FPC must demonstrate that 

11 compiles w i th the two-prong test for standing set out en Agoco Chem1col Co. y . 

Departmoot of Eoyjronmootol Regulat ion. 406 So.2d 4 7e !Flo. 2d uCA 1 981 1. It must 

show that it will suffer en Injury of such immediacy that it is entitled to e § 1 2C. 57 

hearing. Further, the interest asserted must be of the type the proceeding IS d1.s1gned 

t.> protect. FPC can meet neither test. 

4 , FPC attempts to satisfy the requerement that 11 demonstrote that 1ts 

substantial mterests would be effected by contending that o dnclore tory statement to 

the effect that IMCA end Duke are ehg1ble to utilize the determination of need 

processes would thwart FPC's ability to plan and servo tho need of Its retell 

customers; Impair FPC's control over tho rol1ab1hty and 1ntognty o f us transmiSSIOn 

facilities; end impose upon FPC and its ratepayers the consequences of uneconomic 

auplicauon of foc•hnos. Each of these efforts fa1ls to demonstrate tho requ151to 

standing. 

FPC fojls to Show How Its Planning Would So Adversely lmoocted. 

5. At page 12. FPC states that 1ts mtere.;t 1S ensunng that it w1ll be able to 

continuo to meet its statutory dulles of furn1shing adequate end rehoblo elect11c serv1co 

in i ts territory at reasonublo cost. It then ouarts. wlth?ut explanation. ' ''Ot thiS 
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mterest would be "directly end deletenously affected" by any ruling that den1es 1ts 

status as an lndlspeneeble party In 11 need proceedmg. The stand1ng test reqUtres 

moro than a conclusory, unsupponed claim. Moreover, as set forth m the Pouuon lor 

Declaratory Statement f iled by IMCA end Duke, the merchant plant thoy ptoposo ~~~o.ll 

bo developed without imposing any obligation or risk on FPC. or any other utility. or 

tho ratepayers of any utility. If FPC or any other utility purchases power from the 

merchant plant, it would occur ·· not because the utility •s obligated to do so ·• but 

because the merchant plant can 1upply the power to the purc-haser on economically 

attractive terms. Accord•ngly, rather then having a "deletenous" tmpact upon the 

FPC's ability to meet its statutory duty to serve its retail customers, tho merchant 

plant con only enhance FPC's ability to do so by providing a source of oconom1cal 

power and by supplying an Increment of capacity that can only Improve the reliability 

of the gnd. Funher, it is undisputed that FPC and other Ulmllu~ .roc,uontly engage m 

wholesale sales and purchases with each other. Tho cen•f•cauon and construction of 

a merchant plant will not "affect" FPC's ab11ity to plan any moro 1han tho coruhcol•on 

and construction of (for example) en FPC ur111 ·· from wh•ch FPC then makes 

wholesale sales to other utilities ·• effects 1h.lill ability to plan to serve ~ rota•l 

customers'. The only impact would bo t o enter a new kind of partiCipant tnto the 

wholesale market rendering it more compet1t1ve. From the perspect1vo of a purchaser, 

' In edd1t1on, many capacity additions are permitted, constructed, ond operated 
w1thout receiVIng a determination of need bacause the umts do no1 tugger S1tmg Act 
rov1ew; yet, FPC and other utilltilll corry out their plann•ng funct•ons For th1s roeson. 
too, FPC's argument does not Withstand analysis. 
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thas would have a benefacaalampact on FPC. From the perspective of a competuor, 

FPC doubtless has an interest In keeping the merchant capacity out of :he market. 

However, such an Interest is insufficient to confer standing. Agnco. m . 

FPC's Argument Concerning "Trooamissjoo Impacts• Is Specious; 

6. At pogo 13, FPC claims standing on the basis that tho project "wall like ly 

require access to FPC's transmission facilities.· Even assuming thas to bo true, at Is 

not grounds for &!lowing FPC to antervene. As a result of pohcaes desagned to end the 

abahty of "transmission haves· to disadvantage "trsnsmissaon have nots" and to anJOCt 

more competit ion into the wholesale market , the ability of an EWG such as the one 

proposed by IMCA and Duke to access tlle transmission systems of FPC and ether 

utilities has already been mandated by federullow (speci fically, the Energy Policy Act 

of 1992 and Order 888 of the Federal Energy Regulatory Commassaonl. Federal law 

also governs the assignment of responsibility for any cost ampact upon the 

transmassion system. M ore importantly, at as clear from FPC's petition that FPC seeks

- not an opportunity to flesh out the specific impacts of a partacular proJect on ats 

tronsmassion eystom ·· but to circumvent these provasaons of federal low by precludano 

tho ability of the EWG to develop units of a canaan saze in Florida altogether. FPC 

states that a determination by the Commlaalon "that would con fer upon rnerchan· 

plant developers 1h§ A.b.i1.irt 12 initiate~ projects" would irr.polr the abahty of uti hues 

like FPC to plan end manage their tranemisslon systems. FPC petition, at page 1 3. 

FPC also opposes the alternatrve result o f en exemptron for the proposed merchant 

plant that IMCA and Duke Mulberry Identified an thear petatron. FPC petltaon, et page 
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1. In essence, then, FPC hopes to construct the "Cetch·22" whereby IMCA end Duke 

Mulberry could proceed with their project neither pursuant to nor outsat.lo of tho Siung 

Act. As stated in the Petition for Decleretory Statement. such en absurd interpretation 

as lmpormiuablo because It would conflict wath. and present an obstacle to the 

accQmpllshment end full execution of the objectives of (and would therefore be 

preempted by), overriding requirements of federal law. lodeoeodoot Energy Producers 

Association y. Ca!lforoja Pubhc Utlljttes Commass!on. 36 F.3d 540 19th Car .• 19941: 

Lewis y. Brunswick. 107 F.3d 1494 (11th Car . . 1997). FPC's stet!lments reveal that 

ats true motive is to resist the development of competition by blockang tho proJeCt. 

Furthermore. the Petition for Declarotory Statement filed by IMCA and Duke relates 

only to tho Issue of whether they have access to tho procedures of tho Siung Ac t as 

a proper applicant. Any Impacts on the transmission system associated with thear 

project would be site-specific end would be consadered ·• nc.tan thas proceodang. wh1ch 

anvolves only a determination of whether they are pro,Jer appliCants ·· but an the 

procoedang on the subsequent &ubstanuve Application for a Datermanauon o f Need. 

and/or FEAC proceedings. as appropriate. 

The Declaratory Stateroom Soyghl by IMCA and Duke Posos No Threat of 
"Uneconomic Dl.!olic!ltjon of Eoclljtle~>" : 

7. FPC states •· again, In conclusory feshaon ·· that "openang up tho saung 

process directly to merchant plant developers would pose a pelpoblo throat of the 

uneconomic duplication of facllltles. to the detriment of FPC end tts ratopeyorr - FPC 

peutaon. at pages 1 3· 1 4 . Agaan, an ats lengthy exposition FPC does not explaan how 

at or ats ratepayers would be exposed to the possibility of "unoconomac duphcauon. • 
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As stated in the Petition for Declaratory Statement, the developer of the merchant 

plant will absorb all risk associated with the investment in the plant. Accordingly, the 

plant would not " pose a threat" to FPC or its ratepayers in any manner. 

8 . At page 14, FPC asserts that the "interests that FPC seeks to del end are 

within the zone of interests that will btt addressed by this proceeding:· ( Emphasos 

supplied.) Here, FPC purports to paraphrase the Agrico decision. However. there IS 

one difference, end FPC's departure from the language of Aarico is revealing. The 

Aarjco court said that, in order to demonstrate standing, the Injury must be one that 

the proceeding Is intended to orotect. not a subject the proceeding will "address.· 

See Agrjco. l.Wllil. at 482. The sole legitimate purpose of the proceeding on the 

Petition for Declaratory Statement is to consider the contention of IMCA and uuke 

that prior deci!>ions do not prohibit them from applying for certification of the merchant 

cal]acity they propose under the Power Plan~ Siting Act. and that the EWG that will 

operute the merchant plant qualifies as e "rogulf'!ed electnc company" wothin the 

meaning of Section 403.503(131. Florida Statutes. They have presented a 

straightforward petition. the disposition of which will affect only them. By contrast. 

notwithstanding its feeble waves in the drrection of "planning." "uneconomic 

duplication, • and "transmi~ssion impacts.· the desire of FPC to sti fl e competit ion by 

perpetuating the "exclusive club" concept of the Siting Act Is obvious. That uoterest 

Is ruu one that tho proceeding initiated by the petition o f IMCA and Duke Ml'lberry 1s 

"designed to protect.· 
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FPC Eqonoouslv Choracteozu tho lmoort of ·curraot La•y". 

9. In tho course of its lengthy petition. FPC proceeds to argue tho merits of 

tho statutory interpretation which it w1shos the Commiss1on to apply to tho pettt1on 

of IMCA and Duke. Tho lengthy exposition exceeds the scope of a petition to 

intervene; however. IMCA will address this aspect of FPC's ~"t111on t:nelly 1n its 

res'lonse. At the outset of its petit ion, FPC introduces Its th&me tha t "current low· 

l1mits the initiation of proceedings for a dotormmotion of need to ut1ht1os regulated by 

the Commission or power producers under contract to sell to such utthttes. Tho 

1mphca1Jon of FPC's argument 11 that IMCA end Duke ask tho CommiSSIOn to depart 

from "current lew· in their petition. FPC is mistaken. In thatr petitiOn, IMCA and 

Duke show th11t the prior decisions in which the Commission limited occess to the 

determination of need process involvod efforts by non·uttllty enttlles to reqUire 

ratepayers of specific utilities to bear the cost of proposed projects and so are 

1nappliceble to the very different typo of proJect presented by tho proposed merchant 

plant. Rother then duphcete the analysis of the Nassau Powor deciSions set forth 1n 

tho Petition for Declaratory Statement submitted by IMCA and Duke Mulberry 1n th1s 

docket, IMCA incorporates that dc.cument in this response by reference. Nothing 1n 

"current law· prohibitS pruponenta of e merchant plant from proceed1ng under the 

Siting Act; in feet. the EWG that will market the merchant capacity w1ll be a pubhc 

uttl1ty under tho Federal Power Act end thus clearly w11h1n the moan10g of tho term 

· regulated electric company· contained in "current law· !Section 403.5031 13). Flonda 

Statutes). 
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CONCLUSION 

FPC has h.l!ed to establish that 1! has standing to intervene. Its Petition to 

Intervene Is a transparent attempt to thwart competition in tho wholosole market. Tho 

Commission should deny the petition. 
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~~ (} /J?lv(Ze;t;)r4; b 00hW. McWhirter. Jr. £/ 
McWhirter, Roevos. McGlothlin, 
Davidson, R111f end Balcas. P.A. 

Post Office Box 3350 (33601-33501 
100 North Tampa Stroot, Sullo 2800 
Tampa. Flor~da 33602-5126 

Attorneys for IMC-Agnco Company 



CEBDFICAT£ OF SERVICE 

I HEREBY CERDFY that a true end correct copy of IMC·Agrlco Company's 

foregoing Reaponnln Oppoaltlon to Florida Power Corporation'• Petltlon to Intervene 

has been furnished by U.S. Mail or Hand Delivery( • ) this 3rd day of D:!lomber, 1997, 

to the following: 

Richard Bellak • 
Division of Legal Service• 
Florida Public Service Commlu ion 
1 540 Shumard Oak Boulevard, Rm. 301 F 
Tallahassee, Florida 32399-0850 

James F. McGee 
Florida Power Corporation 
Post Office Box 14042 
St. Petersburg, Florlde 33733-4042 

Robert Scheffel Wright 
Landers & Parsons 
31 0 West College Avenue 
Tallahassee, Florida 32301 
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Lee L. Willis 
James D. Boastoy 
Ausley & McMullen 
Poat Office Box 391 
Tallahassee, Florida 32302 

Manhew M . Chtlds, P.A. 
Charles A. Guyton 
Steel Hoctor & Davis LLP 
215 South Monroe Street 
Suite 601 
Tallahassee Flondo 32301 

~t2?-?t~ ouhA. McGlothlin 
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