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Rr: Petit.ion of Duke Eroergy Nrw Smyme Brach Powrr Cnrnpany. I.. I..P. for 

Declaratory Staltmtnt Concerning t:li~ihiliry To Ohtain IJrtcnnination of 

Need Punuantlo Section .COJ.S I9, Florida StatutcJ 

Dockd No. 971446-EU 

Dear Ms Bayo 

Enclosed for filing on behalf of Flonda Po,.cr & L1ght Company arc: the ongmal and fitlcc:n 

I I ) ) cop1cs of Petition for Leave to Intervene m Docket No ?71-l-lb-El l Also ~ncln~cd ~~ an 

additional copy of the Petition wh1ch we rtquest thnt )'OU stamp a net return tn nur n1nnc• 

lfwu or \our Staffha~e any quesuons rettardm~ tlus fihng. plea~e ~om act me dt ~~:-~ 100 

~~-r-" u(~~ - Vcrv truly yuurb. 
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ORIG\NAL 
BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

ln re: Petllio• of Duke Enerv New Smyroa ) Dodut No. 97 14'6-EU 

Beach Powu Compaay, L.L.P. for ) 
D~aratory Statemmr CoauntiD& ) 
Eli&lbUicy To Obtala Ddmnloatlon of Nud ) 
f>unuant to Set\tioD 403.519, P1orfda Statutes ) Filed: December 9, 1997 

FLORIDA POWER & LIGHT COMPAI\~,·•s 

PETITION FOR LEAVE TO INTERVENE 

Florida Power&: Ught Co!Dp&Dy ("FPL"). punuant to Flonda Adminis:~suve Code Rule 

25-22 039, pctit.ions the Florida Public Service Commission ("Commia.ston") for leave to 

imerveoc in Docket No. 971446-EU, and in the altemative if intervention lJ not pernuucd, moves 

the Cooun.iuion. pursuant to Florida Ad.cnini.Juauve Code Rule 25-22 036(2), for leave to 

participate amicw ruriae. AJ grounds for this re.tuested relief. FPL Jtatcs 

lnrroduttlon 

The o.ame aud addreaa of the petittoner are 

Florida Power &: Light Company 
9250 West Flagler 
Mlami, Florida 33174 

2 All pleadings, motionJ, orders and other document• darectcd to the petitaoner are 

to be served on 

Matthew M Olilda, P A 
Clwies A Guyton 
Steel Hoctor &: Davis 
Suite 60 I, 21 S S. Monroe St 
Tallahuye, Florida 32301 

Willwn G Walker Il l 
Vice President Regulatory Alf11n 
9250 Weat Flagler 
Miami Florida 33174 
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FPL'1 Sub•t•uliallntensu. wm Be Advently Affecttd 

By The Dtdaratory Statement SouaJ!t By Duke Entre- New Smyrna 

3. FPL is a pubbc utility within the mw»na ofChaptn- 366, Florida Statutes and IS 

subject to regulation by the Cornmi.uion. As a publlc: utility subJect to rcgulauon undct Chaplet 

366, f'PL ia Illite authorized providct of retail elcct.nc: setviC<' with an obligation t-> serv~ •l>e 

pu~uc:, and it llu the c:xclu.ive riabt to make~ aalet within iu territory Consistent with 1tJ 

obligauoo 10 provide retailiiUVice, FPL bu planned and built an integrated clectnc gencratoon. 

transmission and dillribution ll)'stem, invested atgruficant sums of money m assets necessary to 

serve iu retail CUIIomcn, bu filed and hlld approved l'l1el for lhe proviSion of iu ret .a~ I clcctnc 

setvic:e, bu bad rules &lid regut•tiom relating to the provision of rewl dectnc SCIVIte approved 

by the Commiuion, and lw undertalcen othct conduct to comply wnh the rcgula1ory 

requiremenu ofC!apter 366 and the Commission'• implementatlon nf Chaptcr JbO 

4 ln this proceeding an affilillc of an out-of-swe deane uuluy seeks a declaratory 

statement that either {a} Duke Energy New Smyrna, a non-utibty generator. may seek a 

determination of need under the Florida Eloc:tric:al Powct Plant Siting Act ("Stting Act"), or (b) 

Dulce Energy New Smyrna IDlY proceed with envuonmental pemulllng for coriSiruclton of a 

power plant without JCCUring 1 dctcrrninauon of need under the Stting Act 

5. In 1 number of prior decisiom, the Commission lw held that a non-utility 

generator is not 1 proper appliunt for 1 determin&uon of need under the Stung Act Without firrt 

securing 1 contnct with ao dearie utility, with wbtch 11 must be 1 co-applicant ' The 

In Be· pcrtirima pfN••ff!• PQWC( <;oa>nrasiog to defqmjop oc;cd for cJrc;tncolpo»cs 

plant COkQCGbohc:c Cot•!!Q' Coanxntioo Fec;ihtx) 92 FPSC 10 643, ~(Order No I'SC" 02. 

1210-FOF-EQ) ( It is the utility'• need for power to acrve IIJ QJJIOmera wtu~h must be evaluated 
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Commiuioo'a decisio111 !lave been premiJed upon ita interpretauon of the language of the: Siuns. 

Aclto the effect that the "ooed"' lO be useaed in a detCI'IIWlation of neec ts lhe need of speCific 

enti'jca, all of wfUc.h have an obligation to serve the public and a correspo~>dtng need for 

capacity !d. 8ecal11e ooo-utility genera.tors auch u the petitioner have no obhgation to scn·c: 

and a correspooding need, the Comnuwon hu required that they firat have a con1raca With an 

entity I hal bu IUdl a oec:d before proueding under the Siting Acl ll1 The Commission's 

interpretation of the Silina Acl bu been upheld not once, but twice by the Supreme Court of 

Florida.1 

in a Deed determination proceeding Nesy" PQwcr Coep y Bgrd, aupra A non-uulny 

genen.tor bu no IUdl ooed beQua.e it IS not required to serve CUSLOmell Tbe uuhty, not the 

cogencrator or independent power produ<:er, it the proper applicant ."), In rc Hqno~u on I nad 

Egrpsts Gcnmtion fGensioo Plane and Cogmmrjgn PriG" fqr Pmjnp''"' flonda's E!c;tric 

Utjljtjra 89 FPSC 12·294, 31 S (Order No. 22341) (The Siting Act, IJld Section 403 S 19 require 

that this body make lpCCi.fic firv!i"i• u to l)'ltem reliability and intq:rity, need for electn.:ity at 

a reuooable cost, and wbc:ther the propoiOd plaot 11 the moS% cost-effc:..uve alternative available 

Oearty these criteria are udllty aad ult apednc:. .. AJ such, that capacity must be cva.luated 

f."'Om lhe purchasing utillty'a peupective in the need determination proceeding, i e, a finding 

must be made that tbe propoted carlcity IS tl-.e moll colt-dfect.ivc me&lll of meeting the 

purchasing utility X'• capacity oeeds in beu of other demand and supply side altem.tuves) l.D 
Be· Jojnt P·C!Iitipp to dc:tmn•nc ncrd fix da;tric power plant tp be locartd jo Okca;hobq; County 

by Flprida Pgwg .t JJgbt Cgmp•ox end Qam:u EncrK.Y Paaow I dmjtcd Pmnrnlugf 92 FPSC 

II 363, 36S (Order No. PSC-92-13SS-POP-BQ) (The Commission &tatc:d: 'non-utihties are not 

included in the IWutory ddioitioo of an "applica:nt" who may file for a need detennination · and 

also held that "tho ltiiUtCt)' exclusioo of oon-utilitica u applicanta recogruzcs the utility's 

piiiUUtli and eYI.Iuatlon procesa and c:nvuioDS either approval or dc:rual oft: • .: uulrty 's sdc:cuon 

of its geocruion altematives ... ), In rc P§jtjon gCFJonda power and I j&Jn Company tp 

detc;nnjne nes;d for dmdf.t! pgwq ptegs- Ma«iD qpenajqn project, 90 FPSC 6 268. 284-85 

(Order No 23080) (In~ for the 1p0Cific mandata of the Jtatute to be meaninaful, they mull 

be &DJWC!r'Cd from tho utility' a penpec:tive Uoleas the utility wluc.h awards the bad 11 en 
indtapensable party, it il vutually unpolalble to develop the record an these areu.) 

1 Newu Power CPQI y Baal 601 So. 2d 117S (F1a !992). Neeyu t>pwc;r Cpcp y 

Dr! !flo 641 So 2d 396 (Fla. 1994) 
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6. In ill prior docialo!ll holding that non-utility ge. ... raJors ate not proper applicant a 

uoder the Siting Act, the CommiJaioo bas stated that its scheme of rcqutring n non-uuhty 

generator to first secure a contract with an eruny that has a need, ".;amply recogruzes the utthty' s 

planning and evaluation process. It is the- utiluy' .1 need for power to Gerve us customers whtch 

mull be evaluated in a need detennioation proceedmg N;ayu Powr.r Corp " Beard, supra A 

non-utility geoerator hu 110 IUc:h need becauo.c IllS not required to serve cus:omers The utthty, 

not the copoentor or independent power producer, IS the proper a.pphcant ' 

7 A declaratory 11atemeat findin& that Duke Energy New ~myrna, a non-utilny 

geoentor, could leek a detctmlnatioo nf need wnbout a contrAt wtth an enuty that lw a need tor 

power would fiil to recognize FPL's obligations to serve customers, FPL'a correspondtll!l necd 

for power, FPL'a planning and evaluation proc.essu, and FPL's duty to avotd unneceuary 

duplication of facilities The ig•ancc: of the decl&ralory statement sought would irnmedtately 

and aerioualy injuro FPL's ability (I} to meet ttl statutory duties to plan, budd and nwntam an 

system adequate to provide reliable aorvice to ita cuatomers, (2} to provide trarumi~ston serv1ce 

neceasary to ae~Ve ita customen due to transmiSsion constrainu created by the DW.c proJC'Ct, (J) 

to purchue power to letVC ita aw.omen due to triJ\SlJU.SSioo coDJtnmta ereaJed by the Duke 

project, and (4) to leek a subsequent determination of need for an alternauve plant or po"'er 

purchase because oftbe ellcistence of the Duke proJect 

8 Bec:&UX the peuuooer ICeb in this procccdtng to have the Corrurus.s.ton re\-dk a 

long-standing and wdl reuooed intupret.ation of the Siting Act that the need to be con&idered in 

J In Be· Pctirion gCN•mu Power Coazouuno ro 4dmJl'M pm1 fqr cla;wcal pa»;cr 

lll&a1. 92 FPSC 10 643, 64S, a1!irmed. Nmeu Power COQI y Drugn 



need determinations i.t the need of utilities with an obligation to serve, this proceeding is 

precisely the type of procooding meant to protect PPL 'a interest a FPL seeks to protect iu ab1hty 

to plan and build its system to meet 11J ICI'Vice obbgauons FPL seeks .o protect its abthty to 

seek determinations of needa under the Sitina Act FPL aeekJ to protect against uneconomic 

duplication ohervice. PPL seeks to protect itt current ability under the Commission's and the 

Supreme Cowt '.a interpreution of the Silins AA:t to have resource.t ava~lable to mec1 us needs 

lllllyz.cd fi11t in iu planning and evaluation proceu FPL aeelts to avo1d an cnt..ty bUildmg a 

power plant wbk:b could be wed to aerve FPL's need without reg&Jd 11s '"whether it "'ill 

improve or lwm FPL's reliability, without regard to PPL alnlity to proVIde adequate dCCIIlcity 

at reuooable cost, wrt.bout reprd u to whether the plant is the most cost-dfect1ve altcmauve. 

and without reprd u to whether lhcrc is conrrvation available tlul t would muigate the need for 

the plant All theae interests have been put 11 nsk by the relief sought in thU prOCeeding 

9 'Ibis i.t the only proceed ins in which FPL can protect 111 tnt crests If the 

dec.latatory statement sought iJ im~cd, it is either controlling under the rule of stare decisis' or 

cntitlcd to jreat weight! in future prCI«'cdinp in· ·oiVJng FPL customers seeking to .tse the same 

disguis«< reta1l sale arrangement If not allowed to tntervene and pantapate 10 this proe«dmg. 

FPL will be forccloJcd from a.ddreasina the legal Wuc betng a.ddreaSCid Once the legal oiSUC IJ 

a.ddresSCid without FPL, FPL ia f'accd with the dec4aton, Without an opportunity to help formulate 

• Sec, Q!:pactmc;nt gC HRS y Barr cited prcviouJJy 

1 S.cc. Knvanck y Ieko Rp Tempe PphuGAI Cnmm!Utt 62S 5o 2d 8-40 (Fla I c.l93) 

s 
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the law. This is r.ot only the type of proceeding in which FPL '• Interest 11 mcant to be protected, 

it is the only prooeedi"4J in which ita interest may be protected 

Disputed luu~ or Matuial Pact 

I 0 FPL believa there as-e a number of diJputed iuues of malenal fact which should 

be resolved. 

a Whether tho ptopOJCd plant, Without a contract for the purclwe of n.s po\.llet", 

would recbce the UJC of imponcd 011 i.o Florida by econonut~~lly d1.splaang Oil­

fired generadon, at no rislc to dccuic QJstomera 

b Whether the proposed plant, without a collllaa to ae1J ita power m Florida to 

an eutity with an oblipUoo to serve and a corresponding need, would provtde 

geoeral reliJbillty benefita. 

c. Wbetber the proposed plant., without a contract to ae1J ita JlOwef within Flonda 

to a utility with need, would ~vide euvironmental beudiu 

d Wbelher the proposed plan! pose. no economic riak to utility culltomers 

c Wbethet" the proposed plant, without a contract to aelln output to a Flonda uuhty 

provides any energy efficiency and coruetVation benefits 

f Whether the proposed plant, without a contract to sell iu output to a Florida uulity. 

provides any socio-economic benefiu. 

g What the pi'OpoJed power plant, without a contract to sell ita output to a nonda utility, 

would aute downward competitive pressure on retail pnces paid by coll5UIDerS 

There ITUIY be other dupoted iuue1 of material fac;t 001 readily apparent on the face of the 

petition 
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Ultimate F.aru AUeftd 

I: Florida Power&. Ugbt Company'tsubstanual interests will be affected by Inc 

disposition of the Duke EDergy New Smyrna petition Florida Power&. l...tght Company abould 

be granted leave to intervene. 

AJttftladYt MotioJI To Plltlclpate AI Am lew Curiu 

12 Pursu&Dt to Rule 25-22.037(2), F A C.. Florida Power ci l...tght Company ("FPL"), 

alternatively to itJ petition to interwne, hu moved the Commission for leave ro file an anucus 

curiae memorandum of law addreuing the petition in this proceeding While FPL believes that it 

has subltalltial r.ntete1t1 wbk:b will be affected by the Cornmiuion determination in thu 

proceeding. should tbe Commi.uion determine that FPL' s interests are nor sufficient ro sau,fy 

the standing test ie A8fiw Qv:mir.al Co y DcpiO!!lS!t pf Rnvironmcntal RcguJ!.jigo 406 So 2d 

478, 482 (Fla. 2d DCA 191 I), tbe Commission would nevertheless be aided u: :LS cons1dera1Jon 

of this petition by an FPL amicus curiae memorandum of law 

Prayu F.,r Rellef 

WHEREFORE. florida Power&. Light Comp.v~y pctruons tl:: Commimon for lcnc 10 

intcn.enc and participate u a party in this proceeding. If 11! petition 10 mtervcne is granted. 

FPL's previously filed amicus curiae memorandum of law'" Docket No 971337-EU whtch FPL 

has previously asked be considered as a filing in thiJ proccedtng should be treated as an answer 

to the petition for I dec:laratory ltal.etDetU, uiotetVention is DOl granted. FPL's mOtiOn for leave 

to file an amicus curia.e legal memurandum a.ddreuing why the Commiaaion a.hould diJilliSS or 
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S\Jmmarily deny Duke Energy New SIII)'I'N '1 potJtion lhould be granted 

Re5pcctfully submitted. 

~16f 
Charles A. Guyton 
Steel Hector &: Davi1 LLP 
Suite 60 I, 21 S South Monroe Sl 
Tallahusee, Florida 3230 I 

Anorney• for Florida Power & Light Com;>any 
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CEBTIFJCATE OF Sf:RYICE 

I HEREBY CERTIFY that a true aod COITCCI copy of F1onda Powt'f' &: Ltght 

Company' a PeUtioc for Leave to lD1aveoc was aerved by Haod Dehvery (when u.t:catcd wnh an 

•) or mailed this 9th d.y ofOecember, 1997 to the foUowing 

Ricbatd Bellalc, &quire • 
Division ofLcpl Servicea 
Florida Pubtie Service Commil.llon 
4075 Eaplanade Way, Room 370 
T•ll•husee, .Florida 323~SO 

Robert Schefd Wright. &quire • 
Landen &: P11100 
3 I 0 WC$1 Collep A valUe 

Tellabul"'', f1orida 32301 

John W. McWhirter, lr., Elquirt 
Mc:Whiner, R.eavea, McGlothlin, 

Davidaon, Rief .t. Baku, P .A. 
Post Oflioe Box 3350 
100 Nonh Tampa S~ 
Tampa, Florida 33602-5126 

Jo5e9h A McGlothlin, Esquire • 
Vicki Oordon K•nftnan 
McWhincr, Reeves, McGlothlin, 

Davidton, Ricf .t. Baku, P.A 
117 South Gadadeu Street 
TaJJabossee. Florida 32301 

TAU2 J I71 · 1 
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Lee L. Willis, Esquare • 
James D Bwley, E&quire 
Ausley &: Mc:MuUen 
227 South Calhoun SLrcet 
Tellahusee. Florida 32301 

Guy Suso. ~uire 
Carlton Fielda 
P 0 . Box 2861 
St Petenburg. Florida JJ 731 

Raben s. Lihen 
Dulce Energy Power Scr.oic.:s. LLC 
422 cturcb Street. PBOSB 
Cb.vlone, Nortl! Carolil'• 28242 

James A. McGee. E!.aquare 
Ploridll Power Corporauon 
Post Office Box 14042 
St Petenburg. Florida JJ73J-4U42 

1 


	10-25 No. - 3120
	10-25 No. - 3121
	10-25 No. - 3122
	10-25 No. - 3123
	10-25 No. - 3124
	10-25 No. - 3125
	10-25 No. - 3126
	10-25 No. - 3127
	10-25 No. - 3128
	10-25 No. - 3129



