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Petition of Duke Mulberry EnuJY, L.P. and IMC-A,Oco C ompany 
ior a Declaratory Statement Cooc:erning Eligibility to Obw n 
Odcnni.nation of Need Purauant to Section 400.519, 
Florida Statutea 
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Enclosc..d for filing in Docket No. 971337-EU are tho original and fifteen copies 

Ct/U ---,or Enron Capital and T111dc R.eaourcel Corp. 'a Motion for Leave to File an Amicus 

CTR Curiae Memorandum of Law and R.cquuc to Addreaa tho Commiaaion, and Enron 
tfi!:y Capital and Trade Reaouroea Corp.'s Amicus Curiae Memorandum of law. 
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If you have any qucstion.s, plea.se feel free to call me. 

JAD/Jb 
Encloaures 

cc: Richard A. Blandford 
Bill L. Bryant. Jr. 
Gary P. Tunin 

Sincerely, 

Jose A. Dia-ArgueUe.t 



BBPOllB TBB FLORIDA PUBUC SERVICE COMMISSION 

In re: Pecitioa of Duke Nulbcny 
&elii'• L.P. aad IMC-Apico 
Complny foe • Declua.tory 
SlaiUialt ~ BIJilblllty 
to Cltltain Delaminatioa o( 

Need Punuut 10 Sec:doa 403.S 19, 
Florida Stalllla 

) 
) 
) 
) 
) 
) 
) 

Doclr:ec No. 971337-EU 

Fllocd: Dcoembet II , 1997 

INltON CAPn'AL AND 11lADE IU'.SOURCFS CORP. '5 
AMICUS CUJUAE MEMORANDUM OF LAW 

J. INTROOUCDON 

Bnroo Capital aDd Trtlde Raourc:a Corp. ("P..CT" ) rapcctluUy lllbmilJ thil Amicus 

Curuc Memorandum of Law iii~Uf~PM of !be Petition for Declantory Statement (•Petition") 

filed by Duko Mulbcny Bocqy, L.P. ("OuR") and lMC·AJrico Company ("IMCA ") 

(hereinafter jointly refcnccl to u "Dukr/JMCA "). 

In tbe Pttition, DukVIMCA ula the Commiulon 10 ~ that it il a proper 

applicant for a need ddcnnination pursuant 10 Soction 403.519, Florida Swur.es, and the 

Florida IJiec:trica1 Power Plan: Sitin& Ad, ~OOJ 403.SOI-403.S 18, Florida StatulCJ ("the 

Sitin& Act"). Alte:mativdy, if the Conunilsion delummt. that Duke/IMCA may not apply 

for a need determitlalion, DukrJIMCA n:qiiCIU a dec1aratioo that they are not required 10 

obtain a need delmnlnalion In Older 10 OOiliUuct the plant. 

ECT rapecdully IUbmiiJ that the lepl analyaiJ act forth In the Petition iJ oorn:a and 

that Duke/IMCA mwt bo allowed dtbu 10 apply for a need decmnJ.na1loo or 10 proceed 

without a need ~. Aho, acr rca:pectfully IUbmiLt that a Commiuion dcciJion 
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in~ the Sitina Act u prohibitina DukdiMCA from applyina for a need determination 

and, at the amc time., roqui.rina a need ddennlDalioo u a oondltion pnadentto the 

COfiJirUCtion of tbo plant. u cocnended by other mtitica participatina in thU Docket, would 

result in the abloluac pcollibltioo of CIOilllniCtion of the plant in Florida. Such a result would 

oonflk:l wUh and fruar&le the fed«a.. policy to i.ncreue competition in the wholesale 

elecaical cmeratin& mart.et and b pmempced by fed«a.. law. 

D. MiALXSJ8 OP Di8 SDJNG ACT 

This aectioo of the mcmonndwn brldly rei&crala and expands on the lepJ analysis 

contained in the Paitioa. Section m addreaea the fed«a.. preemption iuue. 

Dukr/lMCA will CIOIIJtniCt an Bumpt Wholesale Gcnerat.or (" BWG ") in ilorida. 

Un.icr fcdetallaw, an BWO b a "rqula.ted dec:tric company • Thua, the pow.::r plant thai 

will be CICliiiU\ICted by DuR/IMCA will be an "electric utility• u defined in Section 

403.S03(13), Plorida Slaluta M IUCb, DukrJIMCA Ia an "applicant" under Section 

403.519, Florida SC.o•ta, and may apply for a need dc:lennination 

The Sitina Act abould be libcnlly coiii1NCCI to a.cc:omplish iu public policy purpoac of 

s:treamlinina the Jilie& pt0C1C1M. :ks Palm 'kKb County Sd!ool Board y Swe. S76 So 2d 362, 

364 (Fla. <4th OCA 1991). The Sitina Act abouJd be i.mplancrud in a manner that alloWJ panies 

deairina to coOitruct and opcni.CI noo-crumpt ficllltica to be applicanu and take advAntage of the 

strong eavironmen&al and public polky beoe6ta of p;nicipatina in the inlqvatcd penni; proceu 

The ddinitioa of • applk!!!•" rontained in Sec:lion 403. S 19, florida Statutes, is 

un&mbiauoua. Thil doflnltlon rnuJt be inlelrpretcd in accord&llce whh h• plain meanina C.W.. 

y State. 6SS So. ld 17, II (Fla. 199S) (the plain and 01dinaly meanfna ofaiWUtc must be Jivm 



dJ'oc:t unlea to do 10 would JCIId 10 111 Wlt'eUOOAble Of ridic:Woua c.oncluaioo). The Commiuion 

abould c:oncludo that DuktiiMCA it an 'applicant' ........ .., IMCA will be I«Vins iu own needa 

Sitins Ad. doelaot cti~fiDa!rieh betwooo federal reauJation and ~~tate regulation, the fact thAI 

Dukc{IMCA i1 rqpllatcd by tho Fed«<l Enqy Rcpla!Of)' Colnmiaaion ("FP..KC') and not the 

Even if the Cocmlillion ftnda &hal the defiinit.ion of "applicant" ia ambiguout, it ahould 

employ well-atebliehed rulel oC 1tatutory OOIIJtnJction and "*live any ambigu.'!y in 

Oukb'IMCA'a fa¥or. T1le 5itial Ad. ia DOC pllt of the Commiuion't regul•t«y IWutea R&lher. 

it is coolaiDecllll Cbapklr 403, florida St•MU (eolitled "Environmental Control'), which it. 

Florida Depastmenl ofEovicoomental Procecboo regulatory chapter. ThlU. the Commiuion 

aboWd DOC rely ltric:tly oo ita~ of the term 'electrk: utility,' u u.od 1n Commiuion 

Siting Ad.. fnateed, the Comm1u1on ahould Interpret the Sitlna Act in liaht of itt broad public 

purpoae to W:i.Uw.o the llitina of eloctrical power plantt and limit duplieation of adminittrativt 

~ tpd qendel may DOC, In the proceaa of~. lnten worda or 

phruca in a ntllle, « atppiy an omlu!on dial to all appcanoca wu not In the minds of the 

lqi•'•'Dn wbaa dae law wu ....,..,, Pl!blk; Hp!th Tn.ul of Qadc Coun'Y y. Yx!q. ~31 

So. 2d 946, 949 (P1a. 1981): 8mob x. AMas!• Moruito eoogp1 pjl!., 148 So. 2d 64, 66 

(FIL lit DCA 1963). II tbe 1aq\llp of a IWUle IJ daLr and not entl.rcJy unn:aiOI\able or 

i1Jo&ical in lta operation, a court hu no power 10 &O outside the atatule In .-n:h of cxcuaca 
1o &ive difrCI'CIIlt meaniAJ to tbe wordl uJed In the atatute. l.oJ,lf y, Siprlctery, 686 So. 2d 

680, 681 (FIL 111 DCA 1996). 
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Knisbt Brpa Paper Co I ll So. 2d 664, 668 (Fla. I• DCA 1960). If the Act i1 applied 

liberally, tho ComaWion lhould oonclude thlt DuktiiMCA, u a "l'fiUiated eloctric company, • 

ia a proper applicanL 

If the Ownmlpion dar:rminel, b tbe allemadve, lhat DukVIMCA may not be an 

pennit:tin& pcoora :a, w.. 1p rc.: lgtgmtjgnel Ml!¥7l'll• and Cbqpjq! Cqporation. New 

Wa!q <>Jxntlm• OOC Pile No.: &s-«ill , Declualofy Swement iuued Sc:pcembcr 4, 

wu not within the purview ol the SltinJ Act bca.UJC t.he dcvdopct would oonaume all t.he 

power iiXlf and dld not propoee eo ldJ power to t.he publlc ~another utiUty. The Siting 

[t]he CIOI*QW~lele of IMC'a propoeed QDIIYCtJion not COitUna withln t.he 

purview ol 1M Ad iJ lhat INC CUIIIOt baldit from the oonf01jdai(!C1 "one 

stop • I iccnsina en visioned by t.he Act. IMC mwt still rccci ve all necena ry 
permi&a and comply with all requilemen1.1 or appropria1e swe, local and 

fcdenl&OV'Ct'lll1ICntai authorities. 

ld.. 11 -4. 1bc clear lmpl!.catim oflhls decisim ia lhala pcupoeed p&a.u lha1 docs not fall 

within the Silln& Act iJ not pc'OI!Jbii.Od, but may be built without t.he benefit oi " one-SlOp" 

lia:nsin&. 

failure to ftAd thai Dukf{IMCA l.t an "applicant" would produce an unreuonabl~! and 

atbill'lly rault. It would be dearly UIIRIUOI'IIble for the Commiaaion to determine tha.: 

Duke/IMCA iJ requlrod to UN the Slt.ina Act proc:aa whiJo rimulllnOCIWiy Jlf'Ohibitina it from 



doing 10 by a relbiaive inl«prdation of the term Mapplicanl • The Commi.uion may not 

interpret the 1«'111 "Wican«" In a11 UIIRUOIIIble manner when the lanauaic of the definition Is 

ll•toep(iblc to all~ r.IOftlble intcrpnulioo. S!e!C y Ieroygoc 660 So. 2d 137, 1373 

(Fla. 199.5); Ammto y Nmpep 6$3 So. 2G I 030 (Fla. 199S ). 

In coochwaa, Dub/IMCA eitbrr lJ wilhln the Sitin& Act and may apply for a ncod 

dctcnninatioo 01 fa1ll outsldc the Sitin& Act llld mUll follow •rquJ.&r• pcnnittin& 

proc:cdwu. 

ill. fBD§RAL PRHf.MmON 

A. Ownicw 

The Commluiaa lbould DOC iDla'pra lbe Sltin& Act and Section 403 . .519, Florida 

Slallttea, iA a m~nrw that la lnconolotml with federal law. All lnterpteWion that raulls in 

an ab10lutt proh.lbltioo of the COI1ItniCtioo of BWOa In Florida would impcnniaslbly block 

implemcotalioa of federal law faYOrina compc:dtioo 111 wholesale electric power &cnemion. 

The Supcana:y Claule of Anicle VI of the Uniled Sta~a Constitu~ provides 

Coo&TU~ wi!b powa- to pi'CDIIlpt llafe law. lpdqrndmt Eocr&Y Prodi"M Au'n, Inc y. 

C.ljfomja Pub, Util, Cgmm'o, 36 P.ld 848, 853 (9th Cir. 199o4). Q:lnareu'a pru:mptlon 

power may be IlWlilall:ld in ICVUI1 waya. Preemption can rault from the plain tanauaae of 

a statute or throu&h a federal qmcy acting within the ICOPC of Ill ~ly delepled 

authority. 111. (q'JOCln& Jg[ls!eM Pub, Sc;ry. C9mm'o y. FCC, 476 U.S. 3.5.5, 369 (198~)). 

Ablcot a:plk:lt proempdw ,...,..,., Coaareu'a lAten! 10 1upencde awe law may be found 

from a acben~e of federal ftll\llalion 10 pervuive u to 1Upport a reuonabl.e inferenoe that 

Coocreu Left no room 10 ~Upplemall iL P¥;1fic; Oae and BJer. Co y, SJ'IC EnmY Bcl!l!lm'; 



CooiC:Mtjoo .t. Pm'tk~mczJ! Cgmm'p, 461 U.S. 190, 203 (1983). Even w~ Congres.s 

extent thai It lldUilly COClJllcU with foden.l law. Sucb conflict can arix in IWO waya: where 

oompllanc:e wilh bod! fedenl IDd .we rqulatlca Ia a physical hnpoaibility, ~ w~ swe 

law JtaDdl u 111 •mmck to tbo pqpmplllhmczu and qm•tioo ot Lbc full purpox;s and 

oblcctim of CmPW. • pgsn y. Boaa•. 117 S.Ct. 17S4, 1762 (1997) (cmplwiJ added). 

The Blevcnlb Circ:u.lt reien to Ibex variedc:a of preemption (Ill the order idctltifh.:d above) a.s 

"exprcas prcempdoa," "field preemption; and "conflict preemption. • lai• y, Brupswic-i 

~ 107 P.3d 1494, 1500 (11111 Cir. 1997). An interprdalion of the Sltin& Act that 

Dulc.e/IMCA to apply boca.,., it la not conP<Imd an "applicant,· would result in "conflict 

prcemptioo. • Sucb lntcrprdl1ion would "and u an obstacle 10 the 8COOillpliJhment and 

execution of tbe full pu.rpo~e~ and objec:dva ot Convua-• 

The BnerJy Polley Act of 19921 ("EPAct") hu the pu1p011e of reducing American 

dependenoe oo oil and doc:n:uln& con'""'" COlli., Coo&rcaJ'• plan 10 10e0mpliJh this 

purpox providel foe new compctiton in the form of EWOt and ac:c:eu 10 transmts.sion 

systcmJ. Conarea'• objecd~~e in aeating BWOa ar.d &ivin& them ac:c:eu 10 tranamission 

objective by mandati.na fw:laiooal unbuocllin& of transmiJ&ion and &eneration ICIVices while 

1 Pub. L. No. 102-46, 106 Sw 2905 (c:odlfltd in JCaUen:d ICClions of Titles 

IS and 16 of tbe Unlled Stms Cocle). 

H.R. Rep. No. 47<4(1), 102d Coog., 2d Scu. 132 (1992), reprinted in 1992 

U.S.C.C.A.N. 19S4, 1962, 201S. 
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provicfina foe ltr&ndcd OOil Joooveriea foe cW&ina udllt.iea. A Commiuion del.cnnination 

lhal the Sitin& Al:t lbJoleldy probibita the CIOftlti'Uetioa of EWG1 would Jland u an obUKie 

to the accompli&bmmt aod exec&~lioo of the tuiJ purpo~e~ and objcc:tiva of Conaress and 

B. 1bp P«qy Pp!iQ,Y Act of 1m 

!ceis!•tiorlto Rlduce Amaic.Jul dcpn.4enoe on oU.• 1bp nineteen tilles of the JeaiJ!ation 

lddreaa nearly ew:ry upc:ct of CIICIIY UJe.J Title VD of the lqialllion promo1e1 competition 

aod effidcocy ill Cbs .....,...ale eDaJY market. 

Subntlc A ol 1\tlc VD mcv!ifieo the Public Udllry Holc1inJ ~y Act (" PUHCA ") 

10 creare 1 new clan of powu pneta10n - EWOa.• Conpaa'a Intent In atrnpt.lna EWGs 

from PUHCA wu to allow eu6er entry Into tbc wM!c:a!e aenetllion marllel, thereby 

incrQsi.na compcdtioo.1 An BWO iJ atrnpl from all provisiooJ of PUHCA. The ovcnlJ 

Intent of Conaras iJ 10 srimulare areater participation In the wh<)lesale markel.' 

Subtitle B of Title VU of the bill amenc:b the FedeR! Power Act by aJJowlna 1 utillry. 

fedenl powu matki:Wia aaency. oe 111y odler pc:tiOfl&eneratina elcctriclty 10 apply 10 FERC 

• H.R. R.ep. No. 474(1), 102d Colla .• 2d Seu. 132 (lm), reprinted in tm 
U.S.C.C.A.N. !9S4, 1962, 2015. 

J 

• 
~ BPAtt, &IID11110Ce 2 . 

15 U.S.C. 1. 19z.'-(e). 

1 Ibc Shepn of Cgmpcridon U'YkT Tille VD pf tbc E.ocrJy Policy Act of 1m. 
47 ADWDf. L. bV. 493, 497 (1995) (ben:iAattcr "Coolpetilion"). 

I 
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for an orda' rwheelJna order") requirina • tratwnlttin& utility 10 provide uanamiuion 

XJVicc:.' Sucb an order &l.lowJ I:I'IIW1liJsioa·dependent utilities acx::as 10 the wholesale 

generation l'll&1bt on the same bub u tranamittina utilities. This reaulu in increa.sccl 

efficiently. 1be delind effect it a Jcduc:tion in price for tht dec:tricity consumer. 

Once a aenera10r appliea for a wheelin& order under ICICtion 211 ol the BPAct, PERC 

oonsadcn wbdber the piiCIISlY 111t.1et1 the aiwia of ICCtion 212 and whether lhe order 

would otherwiJe ~ In ~ "public ln&erest. • PERC hu intetpreUd lhe public inten:st 

requirement 110 include wbdber the ~uested wbcelinl order it pro-a>mpetitive. 10 PERC 

lw ~ tbar the availability of transmission JCtVic:e will entwlce competitic, in lhe 

market for power suppUea ud leld kl lower COIU for oonsumen. 11 

C. fiERC Order 888 

In 1996, PERC blued Order 888° 10 remove impedlmenu 10 competition in the 

wholesale lll&rkdplacc and 110 brlna ~ elflcient, lower cost power 10 lhe nation's 

electricity oonsumcn. In ldditioll to opening acceu 10 tranJmilsion lines, FERC provick;d 

for ru:overy of tranlition 0011.1 ol moving from a monopoly·rqula1ed regime 10 ·one in 

which all ICllcn can compete oa a fair basis and in which clecuicity it competitively 

' 16 u.s.c .•. 824j, 824k. 

10 

11 Flqrida M'midael Ppwcr Amu y, florida Pmw;r & Ueh! ep_, 67 FERC 

61,167, 61,<477, SIIJk[ Qll o:iU. 7<4 PERC 61,006 (1996). 

12 61 Ped. a.. 21540 (May 10, 1996) 
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priced. •U FBRC'a goal under Order 888 b 10 "Caciliwc the development of competitively 

FBRC 111ridpa'" chanp in dx electric lnduary u '*ler, leu efflclent power 

produan are dispiiCtJd by BWOI, QPs, etc. To lddtea thb problem, PERC provides for 

the rr:s::avery of wtdexle IU'alldcd COICI that arc "lqidmate, prudent, and vc.r:flablc. "11 

manlfCIIed ill ltnlft& inferalln preva~tin& ballwUz.atioo of :.'le inltrllate power market." In 

effect, PBRC'a Clr'CW mandata lf'CitnldW'in& of the cledric power indllltty. It ordcn 

functional unblllldliq of wbo!calc paaa.lion and lt'll\ll:n.iuio eervicc:a." The new Uldustry 

structure il bued oo equal ICCCU 10 tbc trlnlml.laion eervicea, rcaultin& in rompetition f?r 

D. ADI]yaja 

The EPAct of 1992 and PBRC Order 8.88 b.lve clear JlW"PPOC' and oojcctivcs. The 

EPAct b deal&ned 10 inaeuc competition by c:rea1in& 1 new cla.u of electricity &enc.ratora 

uempt from Holdin& ~y Act restrlctionJ and authorizln& the FERC to rcquu-e 

u 61 Ped. ~· 21541 

" 14. a1 21,547 (~the Con&tculonal &oalln the BPAct of • r.reatin& 

competitive bW.k power ma.tbla"). 

IJ J.d.. al 21,629. 

,. J.d.. II 21,733·34 (Swement of Commlllion Hoecker). 

" J.d.. a1 21,552. Thclotecicelly, 1 fuDCtiooa.lly unbuncUcd ttanJmiJSion company 
would be either DCIUtrll or in favor of CClnlti'UC:tin& BWGa Iince they would rq>rexnt 
additiooal CUIIDmet1 for 111 lefVk:a. 
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utilitiea to provide tri.D.I.In1&aio tehic:a. PERC Order 888 lmplemenu Conareu's in~et~t by 

mandatin& cquallllOCU to trv.aml.uioo ayllema. EWOa are deal&ned to comf""(.C with the 

existing power i.nduatty. Taka! u 1 wbole, the c:lear objec:dve of the EPAcl is to increase 

competition and Rduce CXliUWilCI' COlts. The EPAcl cmuea competlton in the form of 

EWGa and vanu equallllOCU to tbe trlnlmillion pid. If the Sidna Act is Interpreted to 

prevent an BWO from bc:ln& built in FkJrida. then the Sitin& Acl prevenu, ra.thc:r •han 

attack on prcemptloo IJOWI4a and InUit be modlRed to be consilient with federal objectives. 

In Saylca Hydro ,Anocietca y. Man&ban, 985 F .U 451 (9th Cit. 1993), FERC lssuod 

a J..iociiJe to build and opc:n.11e 1 amall bydrodec:lric power project. The California State 

W~JU Relcwcea Bcud rdUied to laue an opentina permit becau.: the applicant failed 10 

meet .we penn.IUiJia n:qul.rementa wtUdl conaii_, of an OIICtOUI procaa of environmental, 

economlc and oc.bcr •ndirt Tbc appl.icanu lrJUCd thai FERC 'a liocru.in& proc:a.1 had 

considered IIWIY of the 1t1.te rcqulremenu and thai thole rcqultemcnu wen: prcempccd by the 

fcdenl prooeaa. The N1nlh Circuit ~~feed and ltiiCd tha.t 1 •awe process itself (could) be an 

obstacle to the acx:ompliohmr.ot of tbe fUll pu1p01e:1 and objcctiYel of ConJress in authorizing 

[PERC] to lioenJe the project to JII'OC'I'ed. • 1d. ll 456. The caac:noe of the Ninth Ca rcui t's 

opinion iJ thai 1 11a1e would not be allowed to "Yet.o" a project lhrouah "undue" licenalng 

procedurea. w.•• 

11 Tbc .suJal oourt went on to .we thai "moll rx all of the awe's concenu were 
cooaideted by (PBilC) 1.11 JtMdna the lk:mle, and condltiona were lmpoeed In the llcenK 10 

procect theae multiple wlua • W. WhUc the SWg decision Ia dladn&uiJhable from the 
curm~t cue, Ita t.o1ct!fta J141P011I tbe II'JWDCDl lbll 1 awe •proceu• cannot be uJCd to veto 

or Wll'eUOil&bly w!thbold the abWly to lmp!ancat 1 federal ~Cherne. An IAierpmation of 
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Ill thia cue, Coqrela baa au&borU:ed the c:reatloo ol 1 new aempc genenting er.tity if 

it JdJa COCitl)' only In die whc+al.e lnll"llr:t. If Florida 'a Shina Act were ln~ to 

prevent BWOs from bdft& built 1.11 florida, Cba1 tbc SlliJI& Act b an ob~ 10 the 

aocomplisluncru of !be full pwpoee.1 &nd objcc:Uva of Congreu In authorWn.a the formation 

ofEWOa. 

Ill Iptlq>mdcmt Ppcqy Prochm Anoci•doo, &QD. the Ca.lif<lmia Public Utilities 

Commiuioa (CPU C) lfJ\ICid that illlld lbe llllhority to allow udlitiea to pay leu than full 

avoided COIU to QPa that failed to IIICid fedcnl oper-a.tina and elflcicncy IWldardJ. The Ninth 

Circuit held thal CPUC'a autbority wt.2 prcempced by PERC's rqulations. 1d. 11 854. The 

Nintb CJ.rc:u1l DOted thal "aowbere do lheae rqulaliolu conr.emplalt a role for the swe in 

JeU.i.na QP llaDdlldl or 6dermlnina QP IWUS. • !d. at 85S. Similarly, if FERC a;proves 

an appllcadoo for aa BWG, llld Florida law were lntcrprc:Led to abaolutdy probibil the 

plant'a <lOilJtn.ldioo, the Com~'l clec:Won would hnptoperly lntnlde upoo PERC'a 

exclusive au1bodty to deltzmi.De !be IWUS of an BWO. 

In Califorp!a y, P,I!,R,C., 49S U.S . .-90 (1990), the Supreme <Aun denied 

California ' a a.a.empt to aupplemcat fedcnl ~u.in:menta l.evled on a bydroclcclric projcct 

bccau11e rbe pu.rpoee llld JlnldUre of the Pcdcral Power Act (" FP A") enviJiooed a broad and 

active federal oven:i&ht role In bydropowu development. !d. at •91 . PERC had 11et 

micimum w;tet flow Umita; the DJe aouJht to impo.te addit.lonal mquirements before it 

would JJlUII 1 .we waa UIO Ucaue. The Cow1 hel!! that "allowina California to lmpox 

algnUia.ntly J\lahcr (lJ,ccnsin&) n~qulremcnta would ..• ClONtitute a ve10 of th: projo:t that 

Florida 'a Sitin& Act tballblolutdy barred CIOiliCnlction olao BWO would be such a proc:cs. 

11 



wu appcm:d and liocnJed by PBRC. • Id. 11 ~- Therdore, Calafomla's additional 

Liccnsin& rcquitelnalta were prcemJ't'd by the fcdcral rcqulremenu. Similarly. if Plorida 

ICU up an impenctrlble lcp1 ro.dblcck 10 BWOa eeckln& to build planu in the Jl&IA:, these 

tccJ\nlca1 n:.dbloc:b aro Jlf'CICOIJ*Id by lhc federal rqulalory JChemc:. 

Allhoo•&h Coqfta bu eat precmpced mae llltbority ~ lhc aitin& of power plAnts," 

a awe may not \lie ill rqu1atory autbority to wbolly prohibit !be conwuctioo of EWGs. 

TbiJ poll don Ia cltarl y alated ill Order 888: 

Allbou&h juri actic:tional bowldariea may ahlft u a raul I of restniCtUrin& 
procnma ill wbWnlc and recall martceu, we do not hdieYe lhiJ will cbtl&e 
fund•mmtaJitlle rqulalory autborilica l.ocJudln& authority 10 rqulalt lhc vast 

~ty ol pac:naiaa auct CICIU, the shiq of &enentioa and tranJmiuion 
facililica, and c'echloN reprcl1q recall acn1oc territoria. We jn!md to be 

rrr rful gf W'C oh'a#m., lml u they dg OQ« twtpajm jntratasc 
tranamlmm of pqwcr or moOict with pur lmcrmuc open "V'' policies 

61 Fed. Rq. 2 1542 (May 10, 1996) (emplwis added) . Under lhc fodctal ~Cherne, lhe 

sw.e • 1 authority atmda 10 COlla, aitin&, and reWl ICtVICC teni IOric:a. The Jl&lA: 's aulhori ty 

does not l.ocJude authority ID prohibit EWOa fTOm bein& buill in lhc awe when lhe plants 

meet applicable environrnenlll and zon.tna rcquiremenu. 

reduction in lhc dectric power produdion and lniUIIliuion indwuiea. One of lhc key 

compooenu o! rhla adlemc ia a ptOYidon c:n:atin& BWOa and enc:our&&in& their fonnation by 

exempcin& lbcru from the provi1io1u of PUHCA. If Florida ~ balrlen 10 the formlllon 

" See BP Act, ll.lllm Ill* 2, 1. 731 . • Nothina In thil title or In any amend moot 
made by !hl.a tltle alli1J bo COIIJUUed u atTecdna or intmdin& 10 atTcct, or in any way 10 

inletfa'e with, tbe IUibority olany Stale or loc:al ~~ rdaJ.in& 10 environmental 
proecw:tion or tbe litiaa of flc:llirjca • ~. TbiJ ~ ia contained in lhc E.PAct but lw 
not been codified. 
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of BWOa via ra&rictive lnt.etprdalion of the cam "appl.lcaJ1t" in lhc Sltin& Act, then that 

lnLtrprdatioo ol the Slti.Da Ad. would SlaDd u 1111 obstacle 10 n:alwJ\1 Con&reuional intent 

and IUcll a ratric:d¥e lntr.rprdiDoo Ia tba'dore prcempced. 

scr waDU to ""'''f'aau: tbal itla oot ~ tha: the Commission 11 prcemp!cd 

from ca.rryina out Ita duties lmder the Siti.Da Act. R.a1her, ECT &r&\ICt that a rcatrictive 

inlllrptdatioo of the Sltin& Act is prcempced. 

Swemeot aboWd be panted. 

IV. CQNCLUSION 
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