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TALI.AilAHHKK 

December 1 2. 1 997 

Florida Public Service Commission 
2540 Shumard Oak Bculevard 
Tallahassee, Florida 32399·0860 

Re: Docket No. 971 337-Et 

Deer Ms. Bay6: 
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Enclosed ere the original end 16 copies of tho following documents tor l thng tn 

the above docket: 

1. IMC·Agrlco Company's Response In Opposition to Flondo Pow 11r and 

Light Company's Petition for Leave to Intervene. ";.• 1.:"· 0 1 

2. IMC·Agrico Company's Responte to Florida Power end Ltght Compen~ 's 

Amicus Curiae Memorandum. / ~ '.!J ' "'J 

ACK I have encloeed extra copies of the above documents for you to stamp and 

--return to me. Please contact me if you holvo any queattons. Thank you for your 

~~istence. 

CAF Sincerely, 

CMll --j ". /, . 
ClR ---V(t,lu ~~) 
EAr. .5 Yicki Gordon Keufm~en p -
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 1 . ·- ~ ... 

In Re· Petition of Duke Mulberry 
Energy, L.P .• end IMC-Agrlco 
Company for o Doclarotory 
Statement Concerning Eligibility 
To Obtain Determination of Need 
Pursuant to Section 403.519, 
Florida Statutes. 

Docket No. 971337·EI 

Filed: December 12. 1997 

IMC·AORICO COMPANY'S RESPONSE IN OPPOSITION TO 
FLORIDA POWER AND LIGHT COMPANY'S 

PETITION FOR LEAYE TO INTERvENE 

IMC-Agrlco Company (IMCAI. through its unders1gnod counsel. f1les 1ts 

Response in Opposition to Florida Power and Light Compony's (FPL) Peuuon to 

Intervene. FPL leeks standing to intervene in this proceedmg; therefore. 1ts. pot1t1on 

to Intervene should be denied. 

I. 

Bock ground 

1. On Octuber 15, 1997. IMCA and Duke Mulberry Energy, L.P IDuko 

Mulberry) filed a petition for declaratory statement seeking e declara11on that on tho 

facts presentod in their petition. they ere entitled to apply lor o dotormmauon of nood 

for an electricel power plant pursuant to secuon 403.51 9. Flor~da Statutes. and other 

pertinent rules and regulations. In the al ternative. IMCA end Duke Mulberry seck a 

declereuon that no determination of need Is reqUired lor the11 proposed combmau.Jn 

self-generation and merchant plant project. 

2. On December 9. 1997 (ono week hoforo the Comrn1solon IG ~::hedulod to 

vote on IMCA/ Duke Mulberry's petition for declaratory statement). FPL ftled 11 Peuuon 

lor Leave to Intervene. FPL lacks atendmg to 1ntorvene ,n thll proceed1ng end 1ts 

peuuon should be denied. 
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II. 

FPL Falla to Meet the Standing Requirement• 

3. To be granted mu.rvent1on, FPL must demonstrate that It comphe'l with 

tho two-prong test for etending set out in Agrjco Chom1col Co. y .._Do0octme01 of 

Enwonmeotol Regulotjoo. 406 So. 2d 4 78 (Fla. 2d DCA 1 98 1 I. Thot 1s, 11 must show 

that it will suffer such lmmedloto injury that it is entitled to s \ 1 20 57 hoaring and 

tho injury must be of tho tyllo the proceeding is designod to pt(ltoct FPL can meet 

ne1ther test. 

A. 

FPL hll ftl!td 10 dtmontUitl Immediate jnlyrv 

4 . An analysis of FPL'a claim of "immediate injury· must bog1n V>lth the l bct 

thot IMCA has the absolute right to self-generate. PW ventures v. Njr,hols. 533 So .2d 

281, 284 (Flo. 19881. 

5. The "immediate Injury• wh ich FPL alleges con be 001led down 1nto 

concern over how the Commiss1on' deCISion m1ght affect FPL tot somo unknown wne 

m the futuro. In In re: Petition of Monaaoto Company for a Do~otory Stats~mQ.!ll 

Ccocorojog tho Lease fjooocjog of a Cogenorotjon Fac1litv. Docker No 860725 EU. 

Order No . 16581, the Commission cloarly laid to rest the notion that futuro precedent 

would confer Gtanding: 

1.!1.ot 1· 2. 

[Jodo'a only lntornt 10 this caao Is the precedent sot on 
issues common to this docket and Docket No. 860786-EI 
.... Potential adverse legal precedent does not constitute 
the •subatontlet interest" needed for intervention under our 
rule IR~.ole 25-22.39. Florida Adm1n1streuve Codal or tho 
ceae taw. State Dooonmon t of Health and Bohobdnouy_g 
Sorvjcoa y. BArr, 359 So.2d 503, 505 (Fla. 1st DCA t 9781 
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6. FPL further says that if IMCA/Duke Mulberry ere permitted to be 

applicants, it will undermine FPL's ability to serve Its customers, to plan and operate 

its systems and will result in unnecessary duplication. 

7. FPL's claims are nothing more than wild speculation. FPL does not even 

supply electricity to IMCA. Thus, its claims that somehow IMCA's abil ity to be an 

applicant will create planning difficultiec for FPL are no more than unsubstantiated 

speculation. Such speculation 1 cunnot demonstrate immediate injury. 2 Florida 

Deoortmeot of Offender Rehabilitation y. Jerry, 353 So.2d 1231 !Fla. 1st DCA 1978). 

cart. denied, 359 So.2d 1215 (Fla. 1978) (speculation and conjecture cannot confer 

standing). See also, Department of Health and Rehabilitative Services v. Alice P .• 367 

So.2d 1045 (Fla. 1st DCA 1979). 

8 . As Staff stated in its recommendation on similar petitione to :ntervone 

filed by FPC and TECO, claims about reliability and planning do not meet the Agr•co 

test. Recommendation at 3. 

B. 

FFL's "Injury• Ia not the type a declaratory statement 
proceeding wu deelgned to protect 

9. The purpose of a declaratory ~tatement is to perm1t a peu;on to seek an 

agency's opinion "as to the applicability of a statutory provision, or of any rule or 

1 This same speculation is seen In TECO's dtscusslon o f i ts uncertatnty over 1ts 
need for additional resource~>. 

2 It Is also difficult to see any connection between these vague and speculattve 
claims and the legal question of IMCA/Ouke Mulborry's nght to be an applicant undor 
the Power Plant Siting Act 
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order o f the agency, as it applies to the petitioner's paaiculpr set of CJrcymstances . • , 

10. The Commission's rules on declaratory statement makes th1s obv1ous 

because they provide that a declaratory statements apply to the petitioner "in h1s or 

her particular set of circumstances Wir£. ·• The rule setting out the uso a no purpose 

of a declaratory statom')nt states that "(a( declaratory statement is o n1oans lor 

resolving a controversy or answering questions or doubts concerning the applicabili ty 

of any statutory provision, rule or order as it does, or may, apply to petitioner m h1s 

or her particular circumstances only. ·• That is the declaratory statement. by ns very 

nature. can effect Wir£ the pet1tloner end no other person .• Thoroforo. smce the 

declaratory statement process can affect only th1:1 petitioners (1n th1s coso. IMCA and 

Duke/Mulberry). It Is certainly not tho type of proceeding des1gnod to further FPL' s 

interests. 

Ill. 

FPL's .\!legation• of "Diaputed Facta" Do Not Give It Stanciing 

1 1. Finally, FPL lists what 11 terms "dlsnuted facts" at the end ol1ts f'lOtltlon 

None of these "disputed facts" have anythmg whatsoever to do w1th whether 

IMCA/Duke Mulberry are proper applicants under the Siting Act lfor example, FPL 

wants to raise an Issue regarding tho "socio-economic benefits" of tho proposed 

plant! . By attempting to raise these unr·eletod and irrelevant issues, Frl hopes to 

'Section 120.566(1), Florida Statutes, emphasis added. 

• Rule 25·22.020(1 ), Florida Adm1mstrauve Code, emphas1s added . 

6 Rule 25·22.021, Florida Admm1strotive Code. 

6 For this some reeaon, there Is no need l or the evldontlory honrlno 1 ECO soaks. 

4 



convert e stroight forword doclerotory stotement proceod1ng 1nto en Av1dont1ery 

heanng. However, FPL's anempt must la1l. 

12. FPL may not anempt to rah~e issues tha t have noth1ng to do with the 

legal question of whether IMCA/Dukc Mulberry are proper cppllcents. 

IV. 

Conclusion 

FPL can meet neither of the prongs of the Agrjco stand11"g te~<t. Therefore. 1ts 

petition to intervene in this proceeding should be denied. 

WHEREFORE, IMCA requests that FPL's petition to intervene end 1ts request for 

hearing be denied. 
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John W. McWhirter, Jr 
McWhirter, Reeves, M Glothhr.. 
Davidson. Riel and Bokas. P.A. 

Post Office Box 3350 (3360~ -33501 
100 North Tampa Stroot. SUite 2800 
Tampa, Florida 33602-5126 
Telephone: (813) 224-0866 

Joseph A. Mculothhn 
Vicki Gordon Kaufman 
McWhirter, Reeves, McGlothlin. 
Davidson, Riel and Bakos. P.A . 
117 South Gadsden Stroot 
Tallahassee, Florida 3 2 301 
Telephone: (850) 222-252& 

Attorney& for IMC·Agnco Company 



CERTIFICATE Of SERVICE 

I HEREBY CERTIFY that a true and correct copy of IMC·Agrlco Comf'any'a 

furegoing tlupon1e In Oppoaltlon to Florida Power ond Light Company' • Peti tion for 

Leave too Intervene has been furnished by U.S. Mail or Hand OollvNy( • ) this 12th day 

of December, 1997, to the following: 

Richerd Bellak • 
Division of Legal Services 
Florida Public Service Commission 
i 540 Shumard Oak Boulevard, Rm. 301 F 
Tallahassee. Florida 32399-0850 

James F. McGee 
Florida Pow er Corporation 
Post Office Box 14042 
St. Petersburg, Florida 33733·4042 

Robert Scheffel Wright 
Landers & Persons 
31 0 West College Avenue 
Tollahasset, Florida 32301 
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lee L. W1lhs 
James D. Bessie~· 
Ausley & McMullen 
Post Office Box 391 
Tallahassee . Floroua 32302 

Matthew M. Childs. P.A. 
Charles A. Guyton 
Steel Hector & Davis LLP 
21 5 South Monroe Stroot 
Suite 601 
Tallehassoo, Florida 32301 

L4~~~ 
Vicki Gurdon Kaufman O 
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