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2 

P R 0 0 • • D I • G I 

CKaTDMa• J~SO.I We ' re going to r•convene 

3 the agenda conference. Ita• 53. Ia the sound system 

4 on tor the participants? 

5 Kl. ILl''• Item !3 ia Staff'• poathearing 

6 reco .. endation in Docket No. 970410-EI. That caae 

7 vent to hearing shortly before Thanka9iving. And 

3 

8 Kad .. Chairaan I hava bean advised that Public counsel 

9 wishes to addreaa the co-isaion on thia Nltter. This 

10 is posthearing. It ia ay und.eratA.nding tbat neither 

11 party to the proceeding has any objection to Pub~ic 

12 Counsel addressing the co-iasion at thia ti.Jole. 

13 CKaiJMa. J~SO.I And it 1 S your 

14 reco .. endation that ve allow hi• to apeak? 

15 Ma. IILXUI W.l!.th the underatandinq that 

16 parties -- that a poathearing -- postrecord co .. ent s 

17 by :t nonparty rai- due process concern. With the 

18 understanding that the partie• have no objeot•on to 

19 this procedure and are waiving their right to raise 

20 thoae kinds of arquaenta aa a raault of anything 

21 Mr. Shreve -y aay, no , we don ' t have --

22 CW'T'M!. J~SO.I And I understand they 

23 have no objection. Comaiaaionera. 

24 

25 

~ .. Ia.Ea Da.BO.I I h•ve no objection. 

xa. IBRRVWI Comaisaioner, all we wanted to 



1 point out, we're not getting involved in the hearings 

2 W'biah ve have stayed out of. We decided not to 

3 intervene. We decided not to interve.ne becau.e ot 

4 lanquaqe that appeared in tbe propoaed agency action 

5 that vu never challenqed and should have beco11e 

6 final. Tbat lanquaqe ia "Thia plan neither precl udes 

7 an earninqa review nor a review of a plan during the 

8 context of a proceedinq to reaet baae ratea.• 

9 Tbia lanquage vaa alvaya agreed to by every 

4 

10 party. Diaouaaed it. Me relied on it. Wo juat tound 

11 out y .. terday, or juat reviewed it and tound that ~he 

12 Staff bad left that lanquage out of their 

13 recaEBendation in the proposed order. We made contact 

14 with the Staff and found that it is intentional, and 

15 we object to that being lett out . We aee no excu~• 

16 for it. If you want t o talk about due proceaa, t aking 

17 lanquaqe like that out of a proposed agency action, 

18 after it baa been accepted by the partiea, and not 

19 oppoaed, that'• a lack ot due proceaa; that'• the 

20 raaaon va want to brinq it to your attention nov ao it 

21 can be atraiqhtened out. 

ll 

23 Start. 

24 

25 nov? 

axano• .70080.1 Thank you, Kr. Shreve . 

am. SLIU1 Do you want - to addreaa that 



MR"D" JODaOIII It you could. 

Ia . 1Ltu1 The lanquaqe that Kr. Shreve ia 

3 speakinq ot is found on Paqs ~ ot the proposed aqancy 

4 action. It reads •This plan neither precludes an 

5 earninqa review nor a review ot the plan durinq the 

6 context ot the proceedinq to reset base rates.• 

7 The ~~iaaion took one action in itc 

8 proposed aqancy action. That vas ordered that the 

9 plan attached to this reco ... ndation -- or thi• order 

10 as EXhibit A is approved. The plan itaelt d~• not 

11 have that lanquaqe in it. The plan does not -- the 

12 lanquaqe in the plan just says •upon the co-iwsion •a 

13 ovn action or petition tiled with the co .. iaaion the 

14 recordinq ot a<Sditional expanaes under this plan aay 

15 ba altered or tarainatad by the C~issJon in the 

16 evant that leqialativa, administrative or ~~di~ial 

5 

17 action authorizinq retail vhealinq or daraqulat inq tho 

18 electric aarket is approved tor Florida.• 

19 The plan itself did not apeak to that 

20 provision. With the protest ot the one issue that was 

~1 decided by the co .. iaaion in the proposed aqonoy 

~~ action by Aaeristeal, i.e., protaatinq the plan in ita 

23 entirety, this Ca.aiasion dec ided in order 

24 No. 971070-PCO-ZI, •The co .. iaaion•a PAA - -• and I'll 

~5 quotinq troa Paqe 7 ot t he order, •Tba co .. iaaion'a 

n.olllDA 'POBLIC 8DVIO. C(WMX .. IOII 

I 



1 PM order t&Jtes one and only one substantive action. 

2 It aocSitiu anc1 extends the previously approve~ plan 

3 to tvo future periods. Since the PM contained only 

4 one substantive action approvinq extension and 

5 •oditication ot the plan, and that action has belen 

6 protested, this ia a de novo proceecHng. Stat.ed 

7 differently, there are no actions taken in the PAA 

8 vhioh are n.ot in dispute. • Thus the whole el·bstanct> 

9 of the PM was in diepute. 

10 Nov - -

11 COM"l .. IOWIR CLARXI I'a getting contused. 

6 

12 I thought a simple thing Mr . Shreve wae requesting is 

13 that we eiaply say that what ~• 've done here doesn't 

14 preclude ita review in an earninqe proceeding. And I 

15 thought ve vera always going to do that. That wae one 

16 ot the debates ve had as to whether or not to let 

17 AaeriSteel beoo .. involved. And while we aclmovledqe 

18 that they had that avenue and would continue to have 

19 that avenue, we nonetheless found they had atand~.ng to 

20 do the protest. I don't understand vhy ve•re not 

21 going to include that language, I guess. 

22 xa. WLx••• Only because it we didn ' t it 

23 would be because ve tully litigated theae issues or 

24 the aerits in this proceeding 

25 COIGU88IOWIR CLARXI If that was the 

lrL01liDa POBLIC IDVlC. OO'OCI817011 



1 intention, that abould bave been aade clear to 

:l Hr. Shreve . 

7 

3 

4 

a . .....,., Ca.aiaaioner, l acp:ee wit:h you. 

OQM¥JU1011D ClriPI I He ' • r iqht about due 

5 proc•••· 

6 KR • ....VW1 Thia ia vary atranqe. Florida 

7 Pover and Liqht we have no probl .. with; we have total 

8 acp:e ... nt wi th th... AaeriSteel, nobody but the Sta!t' 

9 haa cOllie up with thia . 

10 I auppoae what they ar~ aaying 1a that by 

11 leavinq thia out we ' re precluded . That vaa never what 

12 you diaouaaed. What waa diaouaaed in thia iaaue vaa 

13 not in the hearinqa . The aecond part o! that 

14 paragraph ia included wbere that aentence ia lett out. 

15 .a. IILIMa And that aeoon<S part o! ths 

16 paraqroph ia alao part o! the attachaent, which vaa 

17 part o! the reoowaendation, which waa part or the 

18 order whiab wae the plan. 

19 Tbe concern that we have ia that baaed on 

20 sou rec11nt filinqa va could be litiQatinq the .. vary 

21 aaJM iaauea two aontba troa now . And we don't thin)( 

22 that that vaa the co.aiaaion•a intent Vhen it vent to 

23 hearinq on --

24 O(*MtUIOIID CII•"• I juat thouqbt that --

25 I juat reaell the arquaenta we had on it and that waa 



1 one thinq Kr. Cbil4a pointed out a a a reaaon not to 

2 qive atandinq, ia that it vaa -- thAt thia aqre ... nt 

J would not pr.clu4a raiainq tho.. iaauaa in a aarninqa 

4 raviaw. Did they diaaqraa with that nov? 

5 a. m.xua oo .. FPL? 

6 

7 

OQ¥¥111Ia.la CLaRK I Riqht. 

a . IDnJia Mr. Cbilda and FPL hava bean 

8 vary forthri9ht in tha whole tbinq and thay do not 

9 diaaqraa with that. 

10 a. m.xua Ky rocollaotion of what exactly 

11 tranapirad with raapact to Florida Power and Liqht'a 

1l oo ... nt• i• a l!ttla bit diffarant1 va• that aince 

13 Aaeristaal could aak tor a rever•• aaka-whola rat• 

8 

14 caaa, that that would ~ a aattar that they would have 

15 atandinq to cha11anqa, or that thay would have 

16 atandinq to participate in. But aince rataa verQn't 

17 ohanqinq in thia inatanoa, that an indivi~ual 

18 ratepayer 4ldn't have atandinq to challanqa. 

19 ~·xe•IOJID cm~ta You're racallinq tha 

20 arvuaant? 

21 a. m.xua Yea. It vaa not that thaae 

22 iaauaa vould be aubjac t to bainq litiqatad in a 

23 auba~n;_ procaedinq . 

24 CC*MIUIO.U cr,••Ka I c;,uaaa I would lA 

25 unooafortable not inoluclinq tnat baoauae I don • t think 



1 Kr . Shreve bad notice that tbia -- it he wanted in 

2 tbia vaa hia only opportunity. 

9 

3 a. ....-v.s And I think y-tarday Kr. Eliaa 

4 had a different opinion of it. 

5 Kl. ILIAal Yeatarday I thou9ht it vaa 

6 lanquaqe ttuo.t vaa in the original plan that had 

7 aoaehow been exoiaed froa the plan. But this wasn't 

8 lanquaCJ• in the plan. tt vaa lanCJUaqe in the PAA 

9 order whan there vaa a aiqnificantly different 

10 procedural poatura. 

11 It'e one thinq not to preclude aoaebody fro• 

12 litiqatinq an iaaue that's been decided by a PAA where 

13 there haan't been a hearinq on the .. rita. It '• 

14 another tbinq a9ain to aake an attiraative atateaent 

15 in the order that even thou9}l we decided tbia iaaue at 

16 a full bearing, it waa open to any paraon with a 

17 aubatantial intereat, we're explicitly qoinq to •ay we 

18 can raiae tbeae iaauea next aonth and va •re ~-inq to 

l!> hear th- on tbe .. rita. 

20 ()W'fllllOJI'D DDIOJrl Let me aaa it: I 

21 underatan4. It vaa in the oriqinal PAA. It waa not 

2 2 in the lAnCJU•CJ• of the plan, but it vaa in the order. 

23 a. KL1l81 It waa in the order . 

24 CC*Ia88IOJID DDIIOJII Tbe order was 

25 proteatecS. 



1 

2 

KR. JLT .. & In ita entirety. We took -­

CQ'N'T88Iomm DDaOJI& We vent to hearing. 

10 

3 But the question ot that particular lanquage vas not 

4 an issue a44ressec1 at the hear i09. 

s KR. BLIABI No, it was not. 

6 COIIIII88Iomm ou.ao•a So we really c1on • t 

7 have evic1ence to say it ahou.Ld be in or ~thonlc1 be out, 

8 but it was in the PAA - - doesn't it seea that since it 

9 was in the original PAA, it really wasn ' t litigatec1 in 

10 the protest, we would includ• it in the rina~ orc1er in 

11 this caae? 

12 KR, ILIU I I 1 11 sorry? 

13 cw••IUIOJID DDaOJII That we would include 

14 that saaa language in the rinal order ot this case. 

15 And to be clear, that lai}9Uage saya it doesn't 

16 preclude thoae iaauee trom being addreaaed. But I 

17 aaauaed there would be some burden on aoltebody'e part 

18 to ahov it'e a relevant issue, and the issue would 

1 9 have to be included. 

20 D. ILIUI Tbe thin9 that that tHea in the 

21 tao• ot 1• adainiatrat1ve finality. 

We have been to bearing. We've hearc1 

23 evidence. We've aade a reco ... ndation. You're 

24 preparec1 to aake a decision. And it that • • the 

25 standArd on a going-torvard baaia, anybody that 

n.ounA PlJIILIC 8DVIca COIOUIIIIIOJI 



1 doe11n't -- you know, tllat•a not aura what they want 

2 to do with a PAh can atay on the aidelinoll until the 

11 

3 PAA ia final and then relitiqate tha i1111uea two montha 

4 later. And that ' • our concern. 

5 CODIIII(DD DDBOJII Thia whole thing vas 

6 propoaed with that language in it. I -an and 

7 apparently it waa relied upon by at lea11t one 

8 potential party. I would aaawae that perhapa the 

9 decillion not to become involved i n the protea~ed ca•~ 

10 waa becauae ot reliance on the language 1~ the 

11 original PAA order. Now, I ' m not 11aying whether that 

12 waa good or bad, but what I'm aayinq ie that 

13 without -- I don ' t have anything in front ot me, any 

14 evidence to aay -- that aaya this we• litigated; that 

15 aaya thia language ahould be in or a.hould be out. The 

16 only thing I have ill a PAA order that had it in there, 

17 which aeema to me aa absent a ahovinq it ahould be 

18 excluded, that we ahoul~ probably err on the aide ot 

19 including it in wha~ever deciaion wo aake at thia 

20 jWlctura. 

21 

22 

23 

&. JILXUJ And that 'II a aatter -­

COMMI8SioaKR DaaBOllr That's our di11oretion. 

xa . JILX..J -- within your di11cretion. But 

24 I would point out -- ! would draw a diatinction 

25 between that lanquaqe having any legal ettect and 

J'LOJUDA PUBLIC SAVIO• <:nM•'UIIOJI 



12 

I 
1 torce at thie point in time by vay ot the PAA order 

2 that waa proteeted and became a nullity by virtue or 

3 the tact 

('OKMX88IOMD ooso•• But it.' a within our 

5 diecretion to include such languaqe now? 

6 KR. aLIA81 -- have lanquaqe in, recoqni~inq 

7 that you aay relitiqate theee eaae issues two or three 

8 aontbe troa now. 

9 

10 aean we ehall . It ..... to •• that it eoaeone wanta 

11 an ieeue included in eome type ot proceeding, they 

12 deaonetrate how it is a relevant iaeue, and we either 

13 include it or exclud• it. 

14 I queee the Prehearinq otticer would aakR 

15 that decieion, and that decieion ie can be then 

16 appealed up to the tull Co111111iesion, it eeeme to me, 

17 and that'• the vay ve noraally handle ieaue 

18 identification. And I aeeume that it would be the 

19 eaae in thie eituetion. You're eayinq ve have tho 

20 diecretion to JIAlte that decieion . 

21 COIIIUUioalll CLUJ[a And I thinJt, 

22 Comaieaioner Oaaaon, in thia caee that we have aerious 

2J probl ... with due proceeu it we don't indicate 

24 include that language. 8ecauee I certainly think 

25 it waen't clear to me, and I don't tb1nk it waa clear 

FLOJliDA l>DDLIC 81DlVICJI C(WMU.XO. 



1 to the parti .. that thia vaa their bite at th• apple. 

2 And it would U. ay preference to h&ve it in. 

3 

4 

s move - -

6 

7 a JIOtlon? 

cwaran• JOKIBOXI Waa that a motion? 

OOMMTSSIOUBR CLARKI Yeah . I quees Y can 

cwann• ,;rouso•1 Do ve have to tue it as 

8 xa • ....V.I commiaaioner, can I aay one 

9 thing I do diaaqree with. I appreciate the direction 

10 you're goinq right now. 

11 But I diaaqree with your attorney in that 

12 wh•ther you have diacretion not to do it or ~ot, if 

13 you put that in a PAA and ao•eone reliea on it and 

13 

14 that ia not challenged, it ia final. You are handling 

15 every PAA that come• through here in that same ~ay, 

16 and if we can ' t rely on what you put in a PAA, nobody 

17 throughout the .. bearing• ~a• ever arq~Gd that or 

18 taken that poaition, and I think it'e atrange that the 

19 Steff nov vanta to precluda other partie• trom coming 

20 in and beinq able to litioate thie after we r elied on 

21 it.. And that'• been diaouaaed tiae and thae again. 

2 2 OOMMIIIIOJf'IJl CLaJUt 1 Nov, t'.r. Shre v.e, 

23 whether ve nave to put it in there or whether we have 

24 diecretion, I queaa we can debate that, but I think it 

25 ought to be in there. 



1 D . anr111a Thank you . 

2 cwarv .. • Josxao• • starr, I auqqeat perhaps 

3 ve handle tbat by aotion. Should we ~andle it by 

4 aotion? 

5 a. ILIUI I think it •1qht be appropriate 

6 to qo throuqh the iaaue• in the caae tirat. 

1 ~••xa.wa CLARZr I really --

8 

9 

xa. 1LIA81 Yea, I'd aay a aotion. 

CBaDWU JODso•• You said you had soae 

10 qualifiers there. You thinlc we ahould wait ~or the 

11 KR. aLxaBa I was tryinq to think all the 

14 

12 pal"lllutationa or the decision. It tha couiaaion turns 

13 down the plan, is it -- you know, does that render a 

14 concern about relitiqatinq the iaaue aa aoot? And I 

15 queaa not, ao the aotion would probably bo 

16 appropriate . 

17 COKK%88Ia.ER CLaRKI It I can juat ask a 

18 question, I can probably move the whole itea. 

19 It waan't clear with - vit.h respect to 6, 

20 Iaaue 6, when you aay "Should the plan be •~tended tor 

21 1998, 1999, and .. t forth in the order?• And you say 

22 8 No, it ahould be as ao4itied.• Could you be clear to 

23 .. Vha~ baa been aoditied , I perhaps aisaed 1~. 

24 D. 8LDKftlOSI One ot the thinqa ve 

25 .OOitied, it you qo to At~aonaent C, which is Paqe 35, 



15 

1 we eliainate4 the book-tax tiain9 ditterance itea 

2 because that it- has been tully l!.llortiz~ end written 

3 ott so it doesn • t really need to be in the plan 

4 an)'liOre . 

5 OOIDITIII OII'IIl (!IJ,IRII Ok.ay. 

6 Th8n we aoditied It•• 6 

7 because befor e it just aeid that we would put it in 

8 that unapecitied depreciation reaarve and we'd 

9 allocate it later. But talki"9 with Witness Gower 

10 that, you know, be said it vas subjec t to the 

11 Cowaissi~n'• dispoaition, so that we c~uld do 

12 soaethinq other than just allocate it. 

13 OOKMtiSio.KR CLARK I You mean it I looked at 

14 the type-and- strike in the attechaent I woulJ have 

15 knovn. 

16 

17 

IGl . IJ..DUWIOI I Y-, -·-· 

O(WMYJIIOIID 0~1 Thank you tor being 

18 nice about it, John. 

19 C>•!!ITIIIa.!!Jl DDAJOJrt You all did indicate 

20 it was Attaohaant D, not Attachaent c. 

21 

22 

23 plan. 

24 

COM"IIIIa.KR CLaRKI Well, thank you. 

KR. ILIXK..XCSI Attacn.ent 0 ia the raviaad 

OW"UIIOJID DlDBOJit With thoae chanqea 

already -de. 
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1 o••xaaiOIID ox•P•• With that, 1 c.an aove 

2 Staff with the underatandincJ it would have the 

3 l&nljJ\lac;e in the order, the .... lanquac;e a a 1 n the PM 

4 vi~ r .. peot to future p r ocee4inc)a. 

s CWJDD• J'OJmSOJII Ia tnere a .. cond7 

6 ()WKIIIIOII'D DDSOIIr Tbere ' a a aecond. 

7 ~ JOliii&O•• Show that then opproved 

8 in total, unaniaoualy. Thank you. 

9 - - - -

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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