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CASK BACJ(GROQND 

Forest Utilities is a Class B wastewater utility providing 
service· to the public in Lee County. As of December 31, 1996, the 
utility served 1,922 wastewater customers. The utility had gross 
operating revenues of $559,096, and reported a net operating loss 
of $38,523. 

As a result of the repeal of Section 118(b) of the Internal 
Revenue Code (I.R.C.), contributions-in-aid-of-construction (CIAC) 
became gross income and were depreciable for federal tax purposes. 
In Order No. 16971, issued December 18, 1986, the Commission 
authorized corporate utilities to collect the gross-up on CIAC in 
order to meet the tax. impact resulting from the inclusion of CIAC 
as g·ross income . 

Orders Nos. 16971, issued December 18, 1986, and 23541, issued 
October 1, 1990, required that utilities annually file information 
which would be used to determine the actual state and federal 
income tax liability directly attributable to the CIAC. The 
information would also determine whether refunds of gross-up would 
be appropriate . These orde.rs require that all gross-up collect ions 
for a tax year, which are in excess of a utility' a actual tax 
liability for the same year, should be refunded on a pro rata basis 
to those persons who contributed t he taxes. DOCtJH[NI -,i 1._,1lrf, -rt\T[ 
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In Order No. 23541, the Commission required any water and 
wastewater utility already collecting the gross-up on CIAC and 
wishing to continue, to file a petition for appro.,al with the 
Commission on or before October 29, 1990. On December 27, 1990, 
pursuant to Order No. 23541, Forest Utilities, Inc. (Forest 
Utilities or utility) filed for authority to continue to gross-up 
CIAC. The information as filed met the filing requirements of 
Order No. 23541. Order No. 25299, issued November 5, 1991, granted 
Forest Utilities authority to continue to gross-up using the full 
gross-up formula. 

On September 9, 1992, this Commission issued Proposed Agency 
Action Order No. PSC-92-0961-FOF-WS, which clarified the provision 
of Orders Nos. 16971 and 23541 for the calculation of refunds of 
gross-up of CIAC. On September 14, 1992, Amendation Order No. PSC 
- 92- 0961A- FOF-WS was issued. This Order included attachment A 
which is the generic calculation form. On October 12, 1994, Order 
No. PSC-94-1265-FOF-WS, revised the full gross-up method generic 
calculation form. No protests were filed, and these Orders became 
final. 

On March 29, 1996, Docket No. 960397-WS was opened to review 
the Commission's policy concerning the collectjon and refund of 
CIAC gross-up. Workshops were held and comments ~nd proposals were 
received from the industry and other interested parties. By Order 
No. PSC-96-0686-FOF-WS, issued May 24, 1996, staff was directed to 
continue processing CIAC gross -up and refund cases pursuant to 
Orders Nos. 16971 and 23541; however, staff was also directed to 
make a recommendation to the Commission concerning whether the 
Commission's policy regarding the collection and refund of CIAC 
should be changed upon staff's completion of its review of the 
proposals and comments offered by the workshop participants. In 
addition, staff was directed to consider ways to simplify the 
process and determine whether there were viable alternatives to 
the gross-up. 

However, on August 1, 1996, The Small Business Job Protection 
Act of 1996 (The Act) passed congress and was signed into law by 
President Clinton on August 20, 1996. The Act provided for the 
non-taxability of CIAC collected by water and wastewater utilities 
effective retroactively for amounts received after June 12, 199~. 
As a result, on September 20, 1996, in Docket No. 960965-WS, Order 
No. Psr· 'If. lJHO FOF-WS was issued to revoke the authority of 
utilit1es to collect gross-up of CIAC and to cancel the respective 
tariffs unless, within 3 0 days of the issuance of the order, 
affected utilities requested a variance. Since, there was no 
longer a need to review the Commission's policy on the gross-up of 
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CIAC, on October 8, 1996, Order No. PSC-96-1253-FOF-WS was issu•!d, 
closing Docket No. 960397-WS. However, as established in Order No . 
PSC-96-0686-FOF-WS, all pending CIAC gross-up refund cases are 
being processed pursuant to Orders Nos. 16971 and 23541. 

On August 15, 1997, Forest Utilities, Inc., submitted its 199h 
CIAC Gross-up Report. In that report, Forest suggested that it b., 
allowed to offset any required refund with 50\ of the account i nq 
and legal expenses related to the preparation of the 1996 gross-up 
refund report as was allowed in Docket No. 961152-SU. 

The purpose of this recommendation is to address the amount o f 
CIAC gross-up funds that should be refunded for 1996 and Forest'~; 
request that it be allowed to offset 50\ of the accounting and 
legal expenses related to the preparation of the 1996 gross- UfJ 

refund report. 
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DISCUSSION OF ISSUES 

ISSUE 1: Should Forest Utilities, Inc. 
excess gross-up collections plus accrued 
1996? 

be required to refun·J 
interest for t lw y<>a r 

RECOMMENDATION: No refund is necessary for 1996. The uti l ity 
overchar-ged its customers $263; however staff recommends t h.lt r l1•· 
commission accept Forest's request to off set 50\ of the 1 egd l dt!d 
accounting fees incurred ($2, 325) against the refund amount u t 
$2 6 3. When this offset is made, no refund is required. (JOHNSON 1 

STAFF ANALYSIS: In compli:mce with Orders Nos. 16971 and 23'::>41, 
Forest Utilities filed its 1996 annual CIAC report. The utility 
has requested that 50\ of the $4,650 of legal and accounting cost~; 
incurred for filing the CIAC report be deducted from the amount ~~t 
the refund. In the letter, Forest indicated that it was wi l l i ng L o 

accept a similar arrangement which it received in a previous cauP 
(Docket No. 961237-SU). In Docket No. 961237-SU, which addr-essPd 
the disposition of gross-up funds collected by Forest in 1990 - 199S, 
the Commission voted to accept Forest' a settlement proposal t n 
off set 50\ of the legal and accounting fees incurred in prei)ar i rHJ 
the CIAC reports. The utility submitted its proposed offer- n f 
settlement, whereby it is proposing that 50\ of the legal and 
accounting fees be offset against the refun~ calculated for- 1 <1CJ 1,-

St.af t notes that the Commission has considered on sev':'ra l 
occasions, the question of whether an offset should be a l l n w.•d 
pursuant to the orders governing CIAC gross- up . Or·de n1 No_ 11. 'I "11 
and 23541 do not provide for the netting of costs incurred w1t h 
I iling refund reports with the excess gross-up collections. ThosP 
orders specifically state: 

that all gross-up amounts in excess of a utility's actual 
tax liability resulting from its collection of CIAC 
should be refunded on a pro rata basis to those persons 
who contributed the taxes. 

Further, staff does not believe that the contributors shou 1 d i" · 
held responsible for the accounting costs incur1ed to dPt_Pnntn•· t II·· 
amount of each customer's refund. Staff acknowledges t hal t ht·~··· 
costs were incurred to satisfy regulatory requirements; however 
staff views those costs as a necessary cost of doing business and 
as such, staff does not believe that a reduction of the amount. of 
the refund that the contributor is entitled to receive as a result 
of his overpayment in taxes is appropriate. Staff believes it is 
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app.rnpri ttt~ f.or the ut i lity to •••k reeov•ry of t hose ornuuulu 111 .-. 
rate case proceeding. 

However, as in the other Forest case (Docket No. 961237-SU), 
staff recognize·& in this case that acce.ptance of the settlement 
proposal would .avoid the substantial cost associated with a 
hearing, which may in f·act exceed the amount of the lega 1 and 
accounting cost to be. recovered . Staff further uotes that the 
actual coste associated with mak.ing the refunds have not been 
included in these calculations and 'Will be absorbed by the utility . 
Moreover, staff believes the utility's settlement proposal is a 
reasonable "middle ground" . The utility proposes fifty percent of 
the total cost incurred for filing the CIAC report - be used to 
offset the final refund amount. This request is consistent wi t h 
orders from past cases. Therefore, staff recommends that while nat 
adopting the utility's position, the Commission accept Forest's 
settlement proposal. 

Staff has calculated the gross-up required to pay the tax 
liability resulting from the collection of taxable CIAC by 
grossing-up the net taxable CIAC amount, in accordance with the 
method adopted in Order No . PSC-92-0961-FOF-WS. 

ANNQAL GROSS-UP ppmm AIIXJII'l'S 

Based upon the foregoing, staff has calculated the amount of 
refund which is appropriate. OUr calculations, taken from the 
information provided by the utility in its gross-up report and tax 
return filed are reflected on Schedule No. 1. A summary of the 
1996 refund calculation follows. 

1996 

The utility proposes that no refund i .e appropriate . Staff 
agrees that a refund of gross-up collections for 1996 is not 
appropriate . 

The 1996 CIAC report indicates that a total of $5,083 in 
grass-up collections were received. Based upon our review of the 
utility's 1996 filing, the utility was in a taxable position on an 
above-the-line ba.sis prior to the inclusion of taxable CIAC in 
income. Therefore, all taxable CIAC received would be taxed . The 
report. indicates a. total of $9,415 in taxable CIAC was received , 
with $1,428 being deducted for the first year's deprecia t ion , 
result i ng in net taxable CI.AC of $7 ,987. Staff has used the 37 .63\ 
combined margtnal federal and state tax rates to calculate the tax 
effect of $3,006 . When this amount is multiplied by the expansion 
factor for gross-up taxes, the amount of gross-up required to pay 
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the tax effect of the CIAC is calculated to be $4,820. The utility 
collected $5,083 in gross-up taxes; therefore, the utility ove1.· 
collected the gross-up by $263. However, as previously stated, 
Forest requested tha.t the Commission accept its settlement proposal 
to offset 50 percent ($2,32'5) of the legal and accounting costs 
incurred {$4,650) against the refund amount. Staff recommends that 
the Commission accept the utility's settlement proposal . 
Therefore, staff has offset $263 of the legal and accounting fees 
of $2, 325 against the over collection of -$263 and no refund is 
required. 
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ISSUE 2: Should the docket be closed? 

RECOMMENDATION: Yes. Upon e~iration of the protest p~riod this 
docket should be closed. (JAEGER) 

STAFF ANALYSIS: Upon expiration of the protest period, if a timely 
protest is not filed by a substantially affected person, this 
docket should be close. 
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STAFF CALCULATED GROSS-UP REFUND 

FOREST UTJLITJES - INC. ----------
SOURCE: (Line references are from CIAC Repo!'ts) 1996 

1 Fonn 1120, Line 30 (Une 15) s 73,847 
2 Less CIAC (Line 7) (9,415) 
3 Less Gross-up collected (Line 19) (5,083) 
4 Add First Year's Depr on CIAC (Une 8) 1,428 
5 Add/Less Other Effecta (Lines 20 & 21) 0 

-~-------

6 
7 Adjusted Income Before CIAC and G~up s 60,777 
8 Taxable CIAC (line 7) 9,415 
9 Less first years depr. (Une 8) {1,428) 

10 
11 Taxable CIAC Resulting in a Tax Uability s 7,987 
12 Less: NOL Carrforward 0 
13 
14 Net Taxable CIAC s 7,987 
15 Effective state and federal tax ra1e 37.63% 
16 
17 Net Income tax on CIAC s 3,006 
18 Less lTC Realized 0 
19 
20 Net Income Tax s 3,006 
21 Expansion Factor for gross-up taxes 1.603334937 
22 
23 Gross-up Required to pay tax effect s 4,820 
24 Less CIAC Gross-up collected (Line 19) ~.083) 
25 
26 (OVER) OR UNDER COLLECTION (283) 
27 Offset of Legal & Accounting fees 263 -----·--
28 
29 Proposaed refund (exluding interest) s 0 
30 




