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administracive Weekly on December 18, 1998, Wo comments were
submitted during the comment period, which ended on January 2,
1938,
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RISCUSSION OF ISJURS

ISSUR 1: Should the Commission grant BellSouth’s petition for
walver of Rule 25-4.115, Florida Administrative Code, allowing
BellSouth to provide National Directory Assistance?

RECOMMENDATION: Yes. The Commission .hould grant BellSouth’'s
petition for waiver of Rule 25-4.115, Florida Administrative Code,
allowing BellSouth to provides National Directory Assistance. (AUDU,
PELLEGRINI)

STAFF ANALYSIS:
Rule Waiverxr

With the amendments made to the Adminisetrative Procedures Act
by the 1996 Legislature, agencies are required to consider requests
for variances or waivers from their rules according to the
requirements set forth in Section 120.542, Florida Statutes.
BellSouth seeks a waiver of Rule 25-4.115, Florida Administrative
Code. The rule prohibite BellSouth as a local exchange carrier
from providing directory aseistance outside of the caller’s HNPA.

Section 120.542, Florida Statutes, provides that:

(1)8trict application of uniformly
applicable rule requirements can lead
to unreasonable, unfair, and
unintended resultes in particular
instances. The legislature finds that
it is appropriate in such cases to
adopt a procedure for agencies to
provide relief to persons subject to
regulation....

(2)Variancesa and waivers shall be
granted when the person subject to the
rule demonstrates that the purpose of
the underlying statute will be or has
been achieved by other means by the
person and when application of the
rule would create a substantial
hardship or would violate principles
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cannot, however, launch the service unless the provision of the
rule limiting DA services outside of the NPA of the originating
line to interexchange carriers is waived. Granting the requested
waiver would be in harmony, moreover, with the Legislature’s
finding, expressed in Section 364.01, Plorida Statutes, that the
competitive provision of telecommunications eervice ie in the
public interest and will provide consumers with choices arising
from new services.

No comments were filed in response to the notice of this rule
waiver petition, which was published in the Florida Administrative
Weekly.

National Dixectory Asalstance

In its petition, BellSouth argues that the provision of NDA
service by a BOC is not prohibited under any applicable law, not
even by the Communications Act of 1934, as amended by the
Telecommunications Act of 1996 (the Act). BellSouth further argues
that NDA is an “adjunct-to-basic” service as determined by the FCC,
and not an “enhanced” service. BellSouth contends that adjunct-to-
basic services facilitate the use of the basic¢c network without
changing the nature of the basic telephone service. BHellSouth
concludes that *[N]Jothing in the statutory construction of the Act
supports a reading that Section 271 applies to NDA service.”

BellSouth argues that a customer seeking a number for which
the customer does not know the area code, must make two DA calls:
one call to find the area code and the second for the specific
number the customer desires. If the desired telephone number is
outside the caller’s HNPA, the caller often has to reach an IXC
operator in order to obtain this telephone 1isting. In this
scenario, the customer incurs two DA charges, one from BellSouth as
the customer gets the area code and another from the IXC as the
customer dials 1-NPA-555-1212 for the desired telephone number.
With the proposed NDA service, BellSouth’‘se Florida customers will
obtain telephone numbers of unknown or distant area codes by
dialing either 411 or HNPA-555-1212. Upon dialing 411 or HNPA-555-
1212, customers will be prompted by an automated announcement which
asks, "What State?®, then "What City?* and then *What listing?" If
the customer requests a listing in BellSouth’s local or HNPA
serving area of the originating line, the call will be routed to
the same DA operator center that currently provides aservice on such
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(MFJ), and was saved by the grandfathering provisions of Section
271 (f); thus, nothing in the reading of Section 271 applies to NDA
gervice,

staff also agrees with BellSouth that BSection 271 (c¢) (2) (B)
requires the BOCs to provide other tslecommunications providers
non-digcriminatory access to their DA service. BellSouth further
argues in ite reaponse to staff‘s data request that the only
reference to DA service in Section 271 appears in the enumeration
of checklist items in SBection 271(c) (2) {B). BellSouth contends
that this refersnce only requires BOCs to provide other
telecommunications carriers non-discriminatory access to directory
agsistance services. BellSouth further contends that NDA will be
offered through its LBEC tariffs and thus will be available for
resale at appropriate discounts. BellSouth argues that *[C]ongress
imposed no qualifications or limitatione on either thz ’directory
apsistance services’ or the ’‘telephone numbers’ to which this
obligation attaches, nor sought to distinguish between types of
directory assistance services or geographic sacope of telephone
numbere provided.” BellSouth concludes that NDA is not an
*incidental” interLATA service, since the Act provides no basis for
distinguishing betwean a DA offering that is inclusive of national
listings and one that is not. BellSouth concludes that the Act
does not prohibit BOCs from providing NDA service with their
existing DA offerings.

In the NATA/Centrex Order (PCC 85-248), the PCC determined
that adjunct-to-basic services are telecommunications services or
features that facilictate the provieion of basic services without
altering their fundamental character. In BellSouth’s comments to
the PFCC in €C Docket No. 97-172, Petition of US West
Communications, Inc. for Declaratory Ruling Regarding the Provision
of National Directory Assistance, BellSouth argues that NDA service
is neither an enhanced service nor an information gervice. It is,
instead, an adjunct-to-basic service which is not different from
the BOCs’ existing DA offerings. BellSouth asserts that in CC
Docket No. 96-149, FCC 96-489, at 9107, the FCC concluded that
adjunct-to-basic services are to be treated as telecommunications
services for the purposes of the Act. BellSouth further asserts
that the FCC adopted this regulatory classification in order to
capture these services that while meeting the literal definition of
enhanced services, were otherwise "'bagic’ in purpose and use."
BellSouth contends that services in this category are those that
nfacilitate the uee of the basic network without changing the
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intralATA inter-NPA DA service in conjunction with the 305 and 954
NPAs eplit. Staff also beslieves that the proposed NDA service will
provide customers with an option as regards DA service. Staff
agrees with BellSouth that granting this relief will allow another
telecommunications provider other than IXCs to provide DA service.
This appears to support the provisions o% Chapter 364, Florida
Statutes, whereby the Commission is called upon to promulgate rules
and policies that will promote competition in Florida. Staff
believes that customers will benefit from the convenience of a
single call to either 411 or HNPA-555-1212 compared to two separate
calls -- first to the LEC, then to an IXC. 8Staff believes that
with appropriate pricing, NDA service will be cost effective and
may be a cheaper service for Florida customers.

Based on the above, staff recommends that the Commission grant
BellSouth’s petition to waive Rule 25-4.115, Florida Administrative
Code, allowing BellSouth to offer its proposed NDA service. Staff
notes, however, that BellSouth has yet to file its proposed NDA
tariff.
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