MEMORANDM

February 20,

",

TO: DIVISION OF APPEALS ek gl
DIVISION OF AUDITING AND FINANCIAL ANALYSIS

DIVISION OF COMMUNICATION

DIVISION OF ELECTRIC AND GAS

DIVISION OF RESEARCH

DIVISION OF WATER AND WASTEWATER

DIVISION OF LEGAL SERVICES

<
<

FROM: DIVISION OF RECORDS AND REPORTING (SANDERS)
RE: CONFIDENTIALITY OF CERTAIN INFORMATION

DOCUMENT NO:_02445-98

DESCRIPTION: Response to CISR Audit Report.

(x-ref DN 01785-98 and 01786-98)

(Control Audit No. 97-253-1-1)

SCURCE: Gulf Power Company

DOCKET NO: 960789-FET

The above material was received with a request . for
confidentiality (attached). Please prepare a recommendation for
the attorney assigned to the case by completing the section below
and forwarding a copy of this memorandum, together with a brief
memorandum supporting your recommendation, to the attorney. Copies
of your recommendation should also be provided to the Division of
Records and Reporting and to the Division of Appeals.

Please read each of the following and check if applicable.

The document (s) is (are), in fact, what the utility asserts
it (them) to be.

The utility has provided enough details to perform a
reasoned analysis of its request.




BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

IN RE: Gulf Power Company
Commercial/Industrial Service Rider Docket No.: Undocketed Audit
("CISR") Audit Report Date: February 20, 1998

REQUEST FOR CONFIDENTIAL CLASSIFICATION

EXHIBIT "A"

The information provided herein should be maintained as
proprietary confidential business information pursuant to Section
366.093 and Rule 25-22.006, F.A.C.

EXHIBIT "A"

Provided to the Division of Records and Reporting
under separate cover as confidential information

DOCUMEHT MIMBIR-DATE
U2LL05 FEB2OR

FRG0-RECHH05/REFORTING



Supplemental 2 )
GULF POWER COMPANY ¢
SUPPLEMENTAL SURVEILLANCE REPORT INFORMATION
COMMERCIAL/INDUSTRIAL SERVICE RIDER
OCTOBER 1997

-CONFIDENTIAL-

The information listed below is presented to comply with FPSC Order No. PSC-86-1219-FOF-E]
and Page 2 of 2 of the Commercial/industrial Service Rider Pilot Study Implementation Plan. This
supplemental information is to be treated as confidential.

For all executed CSAs, it is estimated that the twelve months to date net revenues that would have been
produced by the application of Gulf Power's otherwise applicable standard tariff rates to the affected
load would have been approximately $638,000 * more than the revenues actually received by Guif
Power pursuant to each executed CSA. e - V—

]

$ This difference is offset by $196,000 which is the amount received under the 1iC contract
for the benefit created by the interruptible provision of the agreement with the customer.
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Supplemental 2 ,
GULF POWER COMPANY

SUPPLEMENTAL SURVEILLANCE REPORT INFORMATION
COMMERCIAU/INDUSTRIAL SERVICE RIDER
SEPTEMBER 1997 -

-CONFIDENTIAL-

The information listed below is presented to comply with FPSC Order No. PSC-86-1219-FOF-Ei
and Page 2 of 2 of the Commercial/industrial Service Rider Pilot Study implementation Plan. This
supplemental information is to be treated as confidential.

For all executed CSAs, it is estimated that the tweive months to date net revenues that would have been
produced by the application of Gulf Power's otherwise applicable standard tariff rates to the affected
load would have been approximatetly $691,000 ® more than the revenues actually received by Guif
Power pursuant to each executed CSA. 44 _'

$ This difference is offset by $124,000 which is the amount received under the liC contract
for the benefit created by the interruptible provision of the agreement with the customer.



Supplemental 2
GULF POWER COMPANY

SUPPLEMENTAL SURVEILLANCE REPORT INFORMATION
COMMERCIAUINDUSTRIAL SERVICE RIDER
AUGUST 1997 -

-CONFIDENTIAL-

The information listed below is presented to comply with FPSC Order No. PSC-96-1219-FOF-E!
and Page 2 of 2 of the Commercial/lndustrial Service Rider Pilot Study Implementation Plan. This
supplemental information is to be treated as confidential.

For all executed CSAs, it is estimated that the twelve months to date net revenues that would have been
produced by the application of Gulf Power's otherwise applicable standard tariff rates to the affected
load would have been approximately 5547,009_ * "nore than the revenues actually received by Guif
Power pursuant to each executed CSA. P -
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* This difference is offset b‘y $61,000 which is the amount received under the IIC contract
for the benefit created by the interruptible provision of the agreement with the customer.




Supplementat .
GULF POWER COMPANY
SUPPLEMENTAL SURVEILLANCE REPORT INFORMATION
COMMERCIAL/INDUSTRIAL SERVICE RIDER
~JULY 1887 .

-CONFIDENTIAL-

The information listed below is presented to comply with FPSC Order No. PSC-96-1219-FOF-El
and Page 2 of 2 of the Commercial/industrial Service Rider Pilot Study Implementation Plan. This
supplemental information is to be treated as confidential.

For all executed CSAs, it is estimated that the twelve months to date net revenues that would have been
produced by the application of Guif Power's otherwise applicable standard tariff rates to the affected
load would have been approximately $402,000 ® more than the revenues actually received by Gulf
Power pursuant to each executed CSA. )1 A
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* This difference in subsequent months will be offset by the amount received under the IIC contract
for the benefit created by the interruptible provision of the agreement with the customer.

Y



Supplemental 2 ,
GULF POWER COMPANY
SUPPLEMENTAL SURVEILLANCE REPORT INFORMATICN
COMMERCI!AL/INDUSTRIAL SERVICE RIDER
~JUNE 1997

-CONFIDENTIAL.-

The information listed below is presented to comply with FPSC Order No. PSC-86-1218-FOF-E!|
and Page 2 of 2 of the Commercial/lndustrial Service Rider Pilot Study implementation Plan. This
suppiemental information is to be treated as confidential.

For all executed CSAs, it is estimated that the twelve months to date net revenues that would have been
produced by the application of Gulf Power's otherwise applicable standard tariff rates to the affected
load would have been approximately $130,000 ® more than the revenues actually received by Gulf
Power pursuant to each executed CSA. ~ >

o
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¢ This difference in subsequent months will be offset by the amount received under the |IC contract
for the benefit created by the interruptible provision of the agreement with the customer.
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PERIOD 6/1/97 TO 10/31/97
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GULF POWER COMPANY
CISR AUDIT

PILOT STUDY SCHEDULE
AUDITOR: CHRIS HOLMAN

! SUBJECT: CISR IMPLEMENTATION PLAN

PURPOSE: TO REVIEW THE CONDITIONS OF THE IMPLEMENTATION PLAN OF
GULF POWER COMPANY.

SUMMARY: = _T, FPSC ORDER PSC-96-1219-FOF-EI HAS ATTACHED THE COMMERCIAL
.~ INDUSTRIAL SERVICE RIDER PILOT STUDY IMPLEMENTATION PLAN.
THIS PLAN LISTS A NUMBER OF CONDITIONS TO BE IMPLEMENTED
BY THE COMPANY. THE THREE SUNSET PROVISIONS WERE
REVIEWED, INVOLVING LOAD, NUMBER OF CUSTOMERS, AND
ELAPSED TIME. THE COMPANY WAS IN COMPLIANCE WITH THESE
PROVISIONS. THE AVAILABILITY PROVISION WAS ALSO COMPLIED |15 — §
- WITH, AS BOTH EXXON AND AIR PRODUCTS AND CHEMICAL, WERE — ==,
(e CUSTOMERS OF GULF BEFORE THE IMPLEMENTATION OF CISR. THE
(3 J. _< /., COMPANY'S EXECUTIVES REVIEWED AND APPROVED THE TWO
f === 7 "T"—~ CONTRACTS. THE COMPANY ALSO COMPLIED WITH THE REPORTING
o ’ " *" REQUIREMENT REPORTING CUMULATIVE “NET REVENUES". 4-}~1
b )¢ -4 . . REGARDING THE REVENUE ALLOCATION, THE COMPANY IS ONLY 4./_ | - |

(Ve BOOKING THE CISR REVENUES, IT IS NOT BOOKING THE BASE OR
4 £ - ~-ESTIMATED REVENUES OR CLAUSES.
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CONTRACT NO.
CONTRACT NO.

. S5AH CoOIOBCT= /&8 2
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GULF POWER COMPAN
CISR AUDIT
PERIOD 6/1/97 TO 10/31/97

| ] l . I N Cae ..‘.;....‘;:.‘:.;L,l._..m:

& )

IS EXXON COMPANY. |o - S
IS AIR PRODUCTS & CHEMICAL INC. //'\::

2&‘}”» )
CONTRACT NO. EFFECTIVE 6/1/1997. ol .
CONTRACT NO. SIGNED 9/30/97. —_ B =
;\SEFFECTIVE 10/1/1997. '5' ~ _3: = /‘l _
BEFORE CONTEACT 1 SIGNED USED RTP RATES. < ( =
BEFORE CONTRACT 2 SIGNED USED PXT RATES. - =T N
AT 10/97 ON USES RTP RATES. e - >
-—‘-.-‘-'_"
2
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43

INTEGRITY BUSINESS FORMS, INC.
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(B47) 69B-2626 FAX (B47) 698-4808
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FLORIDA PUBLIC SERVICE COMMISSION
AUDIT DOCUMENT/RECORD REQUEST
NOTICE OF INTENT

10: SUSAN_CRANMER AND DENNIS ECHOLS
UTILITY: _GULF POWER COMPANY
FROM: CHRIS HOLMAN -

(AUDIT MANAGER) (AUDLTOR PRePARING REQUEST)
REQUEST NUMBER: 3 DATE OF REQUEST: _OCTOBER 20, 1997

AUDIT PURPOSE: CISR AUDIT

REQUEST THE FOLLOWING ITEM(S) BE PROVIDED BY: QCTQBER 27, 1997(DATE
)

REFERENCE RULE 25-22.006, F.A.C.. THIS REQUEST IS MADE: DI INCIDENT TO AN INQUIRY
& QUTSIDE OF AN INQUIRY

ITEM DESCRIPTION:
SEE ATTACHED SHEET.

70: AUDIT MANAGER __CHRIS HOLMAN 0ATE: 40[27/F7

THE REQUESTED RECORD QR DOCUMENTATION:
(1y [0 HAS BEEN PROVIDED TODAY

(2> O CcANNOT BE PROVIDED BY THE REQUESTED DATE 8UT WILL BE MADE AVAILABLE 8Y

IS(ARE) PROPRIETARY AND CONFIDENTIAL BUSINESS INFORMATION AS DEF INED

(3) [B7AND IN MY OPINION. ITEM(S) L2.3, 4. %S
IN 364,183, 366,093, OR 367.%53. 'f.é, TOMAINTAIN CONTINUED CONFIDENTIAL HANDLING OF THIS MATERIAL. THE UTILITY
OR OTHER PERSON MUST. WITHIN 21 DAYS AFTER THE AUDIT EXIT CONFERENCE. FILE A REQUEST FOR CONFIDENTIAL

CLASSIFICATION WITH THE DIVISION OF RECORDS AND REPORTING. REFER TO RULE 25-22.006, F.A.C.
(4) [ THE ITEM WILL NOT BE PROVIDED. (SEE ATTACHED MEMORAND%

R AuDITOR
= (SIGHMATURE AND TITLE OF RESPONDENT)

Distribution: Original: Utility (for completion and return to Auditor)
Copy: Audit File and FPSC Analyst

PSC/AFA-6 (Rev.2/95) /I~
0CT-21-1997 1@:38 FPSC 96% = P.o1
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DOCUMENT REQUEST 3

1. List the Kw demand and usage for each CSA customer from inception to the present.
2. What is the customer charge for each CSA customer?

3. Have available the revenue that would have been produced under standard tarrifed
rates and the revenues that are produced by the CSA from inception to the present.

4. Have available evidence, including journal, general ledger entries etc. that the
revenue from CSA are allocated to the clauses at the rate which the customer would
have been charged under normal prevailing rates.

A. Fuel and Purchased Power Cost Recovery Clause
B. Purchased Power Capacity Cost Recovery Clause
C. Environmental Cost Recovery Clause

D. Energy Conservation Cost Recovery Clause

5. Provide a schedule showing the components of the calculation of net revenue that
would have been produced through the application of the standard rate schedule.

S -

\\\’



Gulf Power Company
FPSC CISR Audit

Document Request 3

Every application of Gulf Power's CISR rider is evaluated on a case by case basis over
the life of the CSA. The analysis involves developing a base case describing the
revenue and cost consequences resulting from the loss of the “at-risk™ load. These
consequences are then compared on a present-value basis to those that are expected
to result from the CSA. The present-value of the net benefits associated with each
CSA must exceed those of the base case. These analyses are available, under
confidentiality conditions, for FPSC review and audit .

1. List the Kw demand and usage for each CSA customer from inception to the present.

< X Jew W

CSA number 1;

Date Kw Kwh
June 97 27,589 19,915,475
July 97 27,806 18,246,782
August 97 27,732 17,023,578

— —
-3

< Lr

CSA number 2 became effective on October 1, 1997 and as a result this information is
not available.

O

L 2. What is the customer charge for each CSA customer?

(1 The additional customer charge for every CSA is $250. This amount is pursuant to the
[§ tariff for the Commercial/Industrial Service Rider.

/9 3.Have available the revenue that would have been produced under standard tariffed
1v rates and the revenues that are produced by the CSA from inception to the present.

1| The analysis and base case are available for review at any time.

11 4. Have available evidence, including joumnal, general ledger entries etc. that the
33 revenue from CSA are allocated to the clauses at the rate which the customer would
1Y have been charged under normal prevailing rates.

23{ A. Fuel and Purchased Power Cost Recovery Clause
1+{ B. Purchased Power Capacity Cost Recovery Clause
27 C. Environmental Cost Recovery Clause

24 D. Energy Conservation Cost Recovery Clause

fw\ ;
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[ The journal, general ledger entries etc. that document that revenue from CSA's are
L allocated to the clauses at the rate which the customer was charged under their
B! previous prevailing rate are available for review.

Y 5. Provide a schedule showing the components of the calculation of net reveriues that
S would have been produced through the application of the standard rate schedule.

¢ A scheduleis attached that provides the components of the calculation of net
7 revenues.




CSA number 1:
Using the weighted base case, Gulf developed monthly Kwh's. The monthly

Kwh's are then used in conjunction with the average offered RTP price for the

G

Guif Power Company
FPSC Document Request 3

item 5

= e

month to produce a weighted base case monthly revenue. The difference between
the weighted base case monthly revenue and the actual CISR revenue is reported
on the monthly surveillance report.

Base Case X

Kwh's

Base Case X

Kwh's

Base Case -

Revenue

Net Base -

Case Revenue
Example:

June
ase case

Energy 4'\, 718,039,206
Cust. Chrg 1,000
Ergy Chrg 657,529
Kvar Chrg
ECC .032 5773
ECCR .095 17,137
CR 2.073 373,953
PPCC .042 7.576
Total 254,090

Less Clauses

CSA number 2 will remain on a standard tariff until approximately April 1, 1998.

Average offered
RTP price

Applicable Rate
Clauses

Applicabie Rate
Clause Revenue

Net CISR
Revenue

June
ISR Bill

19,915,475

1,250
567,169
2,318

6,373
18,920
412,848
8,364

124,232

Base Case

Difference

Applicable Rate
Clause Revenue

Case Revenue

June
Diff

(129,858)



, Note: The Exxon CISR contract contains some year-end adjustments that are not reflected in the monthly
3 surveillance report (i.e., energy purchases above annual commitment amount, minimum load factor).

Y These adjustments may result in additional contract revenues. These amounts will be determined at the
L' end of the year.

Jo- =

()
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FLORIDA PUBLIC SERVICE COMMISSION
AUDIT DOCUMENT/RECORD REQUEST
NOTICE OF INTENT

T0: USAN NMER AN NNTS ECHO

UTILITY: GULF POWER COMPANY

FROM: CHRIS HOLMAN ‘
TAUDIT VARAGER) TACDITOR PREFARING REQUEST)

REQUEST NUMBER: 4 DATE OF REQUEST: _11/21/97

AUDIT PURPOSE: CISR AUDIT

REQUEST THE FOLLOWING ITEM(S) BE PROVIDED BY: __11/24/97 -
)

REFERENCE RULE 25-22.006. F.A.C.. THIS REQUEST IS MADE: [J INCIDENT TO AN INQUIRY
&1 QUTSIDE OF AN INQUIRY

ITEM DESCRIPTION:
1. In the response to Document Request 2 you stated that the dates the CSAs were executed

were June 1. 1997 and October 1. 1997. What areAPhe dates th%} the CSA is terminated?

CouT | &;1% Conva/o-
2. 1In the same response you stated that the®dcTu electricAdadPsarved by the Company is
different than it would have been ,in the absence of the CSA? Explain why is this different.

o

3. Also stated was that the actual terms and conditions of the service arrangements for each
customer are not available under any current existing standard tariff. How did you calculate

the amounts for the surveillance report? 4 [
4. Please have the two CISR contracts available for review the week of November 24. 1997.

(OUA_,\G 10__‘4— ' C::\)*‘r"-’ncf /0~ 4

IR 2 B
Te T
o - &
a2 8

T0: AuDlT ManaGir _CHRILIS Holw AW mm;‘qzﬂq7

THE REQUESTED RECCRD OR DOCUMENTATION:
(1y [ HAS BEEN PROVIDED TODAY
2y [ CANNOT BE PROVIDED BY THE REQUESTED DATE BUT WILL BE MADE AVAILABLE BY

L

(3} Ea//ANDIN MY OPINION, ITEM(S)"E% [S(ARE) PROPRIETARY AND CONF IDENTIAL BUSINESS INFORMATION AS DEFINED
IN 364,183, 366.093, R 367.156, F.S. TO MAINTAIN CONTINUED CONFIDENTIAL HANCLING OF THIS MATERIAL, THE UTILITY
OR OTHER PERSON MUST, WITHIN 21 DAYS AFTER THE AUDIT EXIT CONFERENCE. FILE A REQUEST FOR CONFIDENTIAL
CLASSIFICATION WITH THE DIVISION OF RECORDS AND REPCRTING. REFER TO RULE 25-22.006, F.A.C.

(4) [0 THE ITEMWILL NOT BE PROVIDED. (SEE ATTACHED MEMORAESt?}j

[ 4

v (SIGNATURE AND TITLE OF RESPONDENT)
Distribution: Original: Utility (for completion and return to Auditor)
Copy: Audit File and FPSC Analyst

PSC/AFA-€ (Rev.2/98)
NOU-21-1997 10:09 FPSC S6% P.a3
o~ 4



CISR CONTRACT 1
This document consisting of 28 pages is confidential in its entirety.
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. GU%F POWER COMPANY
' CISR AUDIT
PERIOD 6/1/97 TO 10/31/97

. C)a R cCodd TR
i ] L

DOCUMENT REQUEST 4, ITEM 4, CONTRACT 1 ] L

PAGES 10-4/4-1 TO 10-4/4-28

] =
DATE CONTRACT STARTED: w__—-‘—"':‘ /
Ty
DATE CONTRACT ENDING. ’ C - -
R

NOTE: CONTRACTS REQUESTED BY ANALYST.




CONTRACT SERVICE ARRANGEMENT
FOR THE PROVISION OF SERVICE
UNDER THE COMMERCIAL/INDUSTRIAL SERVICE RIDER c
This Contract Service Arrangement (Agreement) is made and entered into as of this _Ls_Zda:-' of
June 1997 , byand benveen _Exxon Companyv, 'S A a division of Exxon Corporation, (*Exxen)
and The Louisiana Land & Exploration Company (*LL&E") (hereinatter called the Customer),
and GULF POWER COMPANY. a Maine corporation {hereinatier calied the Company).

WITNESSETH:

WHEREAS, the Company is an electric utility operating under Chapter 366. Florida Statutes.
subject to the jurisdiction of the Florida Public Service Commission or any successor agency thereto
(hereinafter called the Commission): and

WHEREAS, the Customer is part of a group of working interest owners engaged in petroleum
atural duction from the Jas/Litt} ambia Creek Fie] 'nit (Jav Oil Field) located
roximatelv 14,000 acres traversing the Alabama/Florida border, with the associated electric ioad of
aonrovmm(\ 27 0 megavwarts (MW) <erved froma demenmm in Sama Rosa Countv, Florida (Exxen

er an rating ment that contemplates reimbur ementt th rator bv the other owners for
irr jve hare of th rating ¢ including, without limitation, the cost

mggrred bv Exxon un ggrxms agreement in its capacitv a ngratgr ; and

WHEREAS, the Customer currently takes or is qualified to take electric service from the
Company under rate schedule _PX/PXT and/or RTP_ at the service location described in Exhibit A; and

WHEREAS, there are viable economic alternatives (excluding alternatives in which the Company
has an ownership or operating interest) to the present pricing under the Company’s rate schedule PX/PXT
and/or RTP which is sufficient economic justitication for the Customer to decide not to take electric
service from e Company for all or a part of the Customer’s needs; and

WHEREAS, the Customer has shown evidence and legal anestation that it will not take electric
service from the Company 1o serve its INew or Retained Load unless rate schedule Commercial/Industriai
Service Rider (hereinafter called CIS rider) is applied: and

WHEREAS. the Company is willing to apply the CIS rider to the Customer’s New or Retained
Load in exchange for a commitment by the Customer to continue or begin to purchase electric energy
exclusively from the Company at agreed upon service locations (for purposes of this Agreement, the
electric energy may exclude centain electric service requirements served by the Customer’s own
generation as of the date of this Agreement);

NOW THEREFORE, in consideration of the mutual covenants expressed herein, the Company
and Customer agree as follows:

1. Rate Schedules - The Company agrees to furnish and the Customer agrees to take power
pursuant to the terms and conditions of the Company s tarif¥, rate schedule PX/PXT , and the CIS rider. as
currently approved by the Commission or as said tariff and rate schedules may be modified in the future
and approved by the Commission (except as specifically modified in this Agreement). The Customer

061397JAS

CSA Master -- Page I of 3 A
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agrees to abide by all appiicable requirements of the tariff. rate schedule _PX/PXT , and the CIS rider.
except to the extent specitically moditied by this Agreement. Copies of the Company's currently approved
rate schedule_PX/PXT and the CIS rider are attached as Exhibit B and made a part hereof.

In the event of any conflict between the terms of this Agreement and such tariff or rate schedule
(other than as set out in the CIS rider) the terms of this Agreement shall control.
Jo=%
2. Term of Agreement - This Agreement shall remain in force ror a term of seven (7) vears _______.—-/
commencing on the above date. During the iast_one_vear(s) of the term hereof. the parties shall meet in 4»
good faith to negotiate an extension of this Agreement beyond the initial term. During this negotiation,
each party hereto shall retain the atsolute discretion to reject (1) any pricing or other terms and conditions
proposed by the other party fereto or {2) the continuation of any pricing or other terms and
conditions as agreed upon for the initial term or any subsequent term(s).

3. Modifications to Rate Schedule -

See Exhibit C to this Agreement.

4. Exclusivity Provisicn - During the term hereof, the Customer agrees to purchase from the
Company the Customer’s entire reguirements for electric capacity and energy for its facilities and
equipment at the service location(s) described in Exhibit A to this Agreement. The entire requirements
for electric capacity and energy may exclude certain electric service requirements served by the
Customer’s own generation as of the date of this Agresment.

5. Termination Fees -

See Exhibit D to this Agresment.

év

6. Entire Agreement - This Agreement supersedes all previous agreements and
representations either written or orai heretotore made between the Company and the Customer with
respect to the marters herein contained. This Agreement, when duly executed, constitutes the only
agreement between the parties hereto relative to the manters herein described.

7. lncorporation of Tariff - This Agreement incorporates by reference the terms and conditions of
rate schedule_PX/PXT and the CIS rider filed by the Company with, and approved by, the Commission, as
amended from time to time. In the event of any conflict between this Agreement as approved by the
Commission and such rate schedules. the terms and conditions of this Agreement shall control.

061397JAS

CSA Master -- Page 2 of 3
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8. Notices - All notices and other communications hereunder shall be in writing and shall be
delivered by hand, by prepaid first class registered or certified mail, return receipt requested. by courier
or by facsimile. addressed as follows:

If to the Company: Gulf Power Company
500 Bavfront Parkway
P.O. Box L1351
Pensacola. FL 32520
Facsimile: (904) 444-6257
Attention: General Manager of Marketing & Load Management

with a copy to: Gult Power Company
500 Bayfront Parkway
P.O.Box | 151
Pensacola. FL. 32520
Facsimile:
Attention:

[f to the Customer: Exxon Company, U.S.A.
Oilplant Road
P. O. Box 351
Jay, FL 32565
Facsimile: (904) 675-1705
Attention: Steve Rydzowski

with a copy to: {not appiicable)

Facsimile:
Aftention:

Except as otherwise expressly provided in this Agreement, all notices and other communications shall
be deemed effective upon receipt. Each party shall have the right to designate a different address for
notices to it by notice similarly given.

9. Assignment: No Third Party Beneficiaries - This Agreement shall inure to the benefit of and

shall bind the successors and assigns of the parties hereto. No assignment of any rights or delegation
of any obligations hereunder shall have the effect of releasing the assigning party of any of its
obligations hereunder. and the assigning party shall remain primarily liable and responsible therefore
notwithstanding any such assignment or delegation. Nothing in this Agreement shall be construed to
confer a benefit on any person not a signatory party hereto or such signatory parties successors and
assigns.

061397JAS

CSA Master -- Page 3 of' 5




10. Waiver - At its option. either party mayv waive any or all of the obligations of the other party
contained in this Agreement. but waiver of any obligation or of any breach of this Agresment by either
party shall in no event constitute a waiver as to any other obligation or breach or any future breach,
whether similar or dissimiiar in nature. and no such waiver shall be binding unless in writing signed by the
walving party.

!'l. Headings - Tie section and paragraph headings contained in the Agreement are for
reterence purposes only and shall not arfzet. in any way, the meaning or interpretation of this Agreement.

12. Counterpars - This Agreement may be executed simultaneously in two or more counterparts,
each ot which shalf be deemed an originai. but all of which together shall constitute one
and the same instrument.

153. Dispute Resolution - All disputes arising between the Customer and the Company under this
Agreement shall be finally decided by the Commission in accordance with the applicable rules and
procedures of the Commission.

4. Governing Law - This Agreement shall be construed and enforced in accordance with the
laws of the State of Florida.

15. Confidentialin: - The pricing levels and procedures described within this Agreement, as well
as any information supplied by the Customer through an energy audit or as a result of negotiations or
information requests by the Company and any information developed by the Company in connection
therewith is considered confidential. proprietary information of the parties. f requested. such information
shall be made available {or review by the Commission and its statf only and such review shall be made

under the confidentiality ruies of the Commission.

061397JAS

CSA Master -- Page 4 of 3




IN WITNESS WHEREOQF. the Customer and the Company have executed this Agreement the
day and year shown above. ‘

CUSTOMER:

W-;nesse,s: KW { k 2 7-27,/‘:’\7
st Deree 6 Db Dichissg My,

ey

.
Attest: . T T ,/J/,,__/

The Louisiana Land and Exploration Company

Witpégses: /"7_,/ . ?“_:-
Deu lutye~ o Jdo 4 b0 — b
- . . — i) '.‘é’. ary
Wus J. Hb(a-o Its: f/{/jk V" L =5
Attest: 0T b Z% ) (\Q,C/DJ«) ﬁ 5;
HE
g o
o2
COMPANY: GULF POWER COMPANY 8% g
Witnesses: e
By

Ceer, B .\m;Jc7 .
ﬁéu’?\ﬂé{j (/ its: V /0 - ?‘M

o S D
L/

061397JAS
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ExxorvLL&E CSA
EXHIBIT A

The service location subject ta this agreement is described as:

The Exxon Jay St. Regis Facility located on iand teased by Exxon Company U.S.A. a division of Exxon
Corporation. from Champion Pager Company. such land being located just outside the town fimits of Jay,
Florida. The general coordinates of such land are: 30 dec 52 min 45 sec N, 87 deg 10 min 45 sec W, Sec

43. Township 6N, Range 29W. Santa Rosa County, Florida.

GOT39TIAS
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ExxorvLL&E CSA
EXHIBITB

Copies of rate schedules PX.PXT and CISR consisting of seven pages 2s they are currently approved by
the Florida Public Service Commission are attached to this cover sheat.
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(o section No. V7.,
Seventeentn Reke d Sheet No. 6.8

| 'GULF POWER CUMPANY  Canceling Sixtéenth Revised Sheet No. 6.8

URSC: GSLD!
RATE SCHEDULE PX

LARGE HIGH i0AD FACTOR POwzZ< SZ=vi(:
AVAILABILITY - Availabie throughout <tne enti-2 territory served by the
transmission system of the Ccrrary.

APPLICABILITY - Applicaple fcr three pnase lignting and power service to any
customer whose actual measures demand is not i2ss than 7,500 kilowatts (kw),
with an annual load factor of nct less tnan szventy-five percent (75%).
Service to two or more premises shall noc: :-2 csmbined nor shall service
furnished hereunder be shared witn or resaid =2 c:azrs. All service shail b=
taken at the same voltage a-2 from & singie cziisery point, and shall b2
measured by a single meter.

Customer shall be

CHARACTER OF SERVICE -The dsifvery voltace :z the the
standard secondary voltage of =hz (Comoany's ctransfcrmers supolied from the
transmission lines of the Comzany.
MONTHLY RATES -

Customer Charge:

$575.01 FUEL CHARGE:
Demand Charge: Fuel charges are normally
. adjusted by the Florida Public

$8.32 per kw-of billing demand Service Commission each six

months, April and October. As
of April 1, 1992, the amount
for fu2l was 2.103¢/wwh. For
0.413¢ per KWH current fuel costs included in
this tariff, see page 6.15.

Energy Charge:

MINIMUM MONTHLY BILL - In the event the custcmer's annual load factor for the
current and preceding eleven months is less than 75% and in consideration of
the readiness of the Company to furnish such service, the minimum monthly
bill shall not be less than the customer charge plus $10.581 per kw of

billing demand. 4

NETERMINATION OF BILLING DEMAND - The Customer's Billing Demand shall be the
raximum measured KW demand integrated over any fifteen minute interval during
the current billing month, provided such demand shall not be less than 7500

KNW.

ISSUED BY: 0. L. McCrary EFFECTIVE:

Septemper 13, 1992 Jes ~ A4
- =
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Seventeenth Revis, . s3Qeet No. ©.¥
Canceling Sixtzenty’ vised Sheet No. 6.9

G ULF POWER COM~ANY

(Continued)

REACTIVE DEMAND C¥ARGE - The monthly bill calculatad at the above rates shall
also be increasez 1n the amount of $1.00 per «var for all over 0.48432
kilovars per kilowets (90% power factor). Thz kilovars to which this
adjustment shall zocly shall be the monthly maxi-um measured kilovar demand
or may be calculazei :5 the square root of the d¢:<ference between the square
of the maximum ~zn:n'y measured kva demand and the square of the maximum

monthly measured xw csmand.

TRANSFORMER OWNESSHIP 2ISCOUNT AND TRANSMISSION ¥ZTZRING VOLTAGE DISCOUNTS -
When the Company rencers service under this Rates schedule from an available
transmission line 2° ¢5,000 volts or higher :-: the Custcmer furnishes,
operates and mzinizins the complete stec-dcan transformer substation
necessary t0 reczivs 2nd use such service the Mer:i-ly Rate will be subject to
a discount of eleven '..) cents per month per kiiz-att (kw) of the Customer's
billing demand as dstzrmined above, and an additicnal discount of one percent

Se-.

(1%) of the Energs Charge, and one percent (%) of the Oemand Charge;
however, such decscticn shall not reduce the min‘mum monthly bill specified
above,

TERM OF CONTRACT - Service under this rate sched. = shall be for a period of

five (5) or more years and thereafter from year =2 year until terminated by

twelve (12) months' written notice by either party to the other.

TAX ADJUSTMENT - See Sheet No. 6.16 FRANCHISE <£E BILLING - See Sheet
No. 6..2

FUEL CHARGE - See Sheet No. 6§.15
PURCHASED POWER CAPACITY COST - See Sheet No. 6.1%.1

ENVIRONMENTAL COST - See Sheet No. 6.15.2

ENERGY CONSERVATIIN - See Sheet No. 6.16.1

GROSS RECEIPTS TAX ADJUSTMENT - See Sheet No. 6.1f

PAYMENT OF BILLS - See Sheet No. 6.16

SERVICE UNDER THIS RATE SCHEDULE IS SUBJECT TO RULES AND REGULATIONS OF THE
COMPANY AND THE FLORIDA PUBLIC SERVICE COMMISSION.

ISSUED BY: 0. L. McCrary EFFECTIVE:  February 1, 1994 /e — 4
CSA Exhibic B -- Page 3 of 8 -
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Thirteenth Rev -*"~Sheet No. 6.27

e . ( - -
GULF POWER CU.MPANY Canceling Twelf%: .evised Steet No. 6.27

URSC: GSLOT!

RATZ SCHZIDULE PxT
LARGE HIGH LOAD FACTQR °0QWEr SERVICE - TIME-QOF-USE CONSERVATICN
(Cpticnal Schedule)

~AVATLABILITY - Available c:nroughcut the entire territory szrved by the
transmission system of the Ccmpany,

APPLICABILITY - Applicable zs en option to Rate Schedule PX for three phase
‘ighting and power service =2 any customer whose actual measured demand is
rot less than 7,500 kilowe:zs [«w), with an annual load factor of not less
than seventy-five percent ("3°!'. Service to two or more premises shall not
te combined ror shail service Turnished hereunder be shared with or resold to
sthers. All service shall tzken at the same voltage and from a single
delivery point, and shall te Tz2sured by a single meter.

ce

o
2T
CHARACTER OF SERVICZ - The celivery voltage to the Customer shall be the
standara secondary voltags :7 <ne Company's transformers supplied from the
cransmission lines c¢f the Ccmpary.

MONTHLY RATES- FUEL CHARGE:
Customer Charge: Fuel charges are normally adjusted by the
$575.01 Florida Public Service Commission each
six months, April and October. As of
Demand Charge: April 1, 1992, the amount for fuel was

2.302¢/kwh on-peak, and 2.009¢/kwh

$0.69 per KW of max. demand plus; off-peak. For current fuel costs
§7.73 per KW of on-peak demand included in this tariff, see page 6.15.

Energy Charge:

On-Peak and Off-Peak Periocs
0.410¢ per KWwH

OETERMINATION OF THE ON-PEAK PERIOD - The on-peak period for calendar months
Aprii througn October is defined as being those hours between 12:00 p.m. and
9:00 p.m. Central Daylight Time/Central Standard Time, Monday through Friday.

The on-peak pericd for calendar months November through March is defined as
being those heurs between 6:00 a.m. and 10:00 a.m. and between £:00 p.m. and
10:00 p.m. Central Standard Time/Central Daylight Time, Monday through

Friday.

DETERMINATICON QOF THE QFF-PEAK PERIOD - A1l hours not included 2bove and all
nours of the observed holidays of New Year's Day, Memorial Day, Inqependence
Day, Laper QOay, Thanksgiving, and Christmas are in the off-peak period.

ISSUED BY: D. L. McCrary EFFECTIVE: Septempber 13, 1992 /o - 4
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2eCLTON NQ, Y

Tenth Revised S. .« ™o. 6.28

GULF POWEHCO‘MHANY Canceling Ninthlﬁe. .sed Sheet No. 6.28

MINIMUM MONTHLY BILL - In the event the customer's annual load factor for the
current and preceding eleven months is less than 753% and in consideration of
the readiness of the Company to furnish such service, the minimum monthly
bill shall not be less than the custcmer charge plus $10.555 per kw of

maximum billing demand.

DETERMINATIION OF BILLING DEMAND - (a) Maximum Demand -- The kilowatt (kw)
billing demana tor tilling purposes shall be the maximum measured kw demand
integrated over any fifteen minute interval during the current billing month

but not less than 7300 kw.

(b) On-Pezk Qezmanc -- The kilowatt (kw) billing cemand for billing purposes
shall D2e the custemer's maximum integrated fifteen minute demand to the
nearest kilowztt (kw) during each service month as measured during the hours

dasignated 25 on-peak.

REACTIVE D:ZMAND CHARGE - The monthly bill calculated at the above rates shall
also te 1ncreassd 1in the amount of $1.00 per kvar for all over 0.48432
kilovars cer kilowatt (90% power factor). The kilovars to which this
adjustment shall apply shall be the monthly maximum measured kilovar demand
or may be calculated as the square root of the difference between the square
of the maximum monthly measured kva demand and the square of the maximum

monthly measured kw demand.

TRANSFORMER OWNERSHIP DISCOUNT AND TRANSMISSION METERING VOLTAGE DISCOUNTS -
When the Company renders service under this Rate Schedule from an available
transmission line of 46,000 volts or higher and the Customer furnishes,
operates and maintains the complete step-down transformer substation
necessary to receive and use such service the Monthly Rate will be subject to
a discount of eleven (11) cents per month per kilowatt (kw) of the Customer's
maximum billing demand as determined zbove, and an additional discount of one
percent (1%) of the tnergy Charge and one percent (1%) of the Demand Charge;
however, such deduction shall not reduce the minimum monthly bill specified

above.

ISSUEDBY: 0. L. McCrary EFFECTIVE: September 13, 1992 /o~ 4).
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Fourth Revised & .2t NO. b.g¥.l

GULF POWER'CU:PANY Canceling Third { 't No. 6.28.1

(Continued)

TERM CF CONTRACT - (1) Service under this rate schedule shall be for a period
of five (5) or more years and thereafter from year to year until terminated
by twelve (12) months' written notice by either party to the other.

TAX ADJUSTMENT - See Sheet No. 6.16  FRANCKISE FEE BILLING - See Sheet
No. 6.16

FUEL CHARGE - See Sheet No. 6.15
PURCHASED POWER CAPACITY COST - See Sheet No. 6.15.1

ENVIRONMENTAL COST - See Sheet No. 6.15.2

ENERGY CONSERVATION - See Sheet No. 6.16.1

GROSS RECEIPTS TAX ADJUSTMENT - See Sheet No. 6.16

PAYMENT OF BILLS - See Sheet No. 6.16

SERVICE UNDER THIS RATE SCHEDULE IS SUBJECT TO RULES AND REGULATIONS OF THE
COMPANY AND THE FLORIDA PUBLIC SERVICE COMMISSION.

&

ISSUED BY:  p, |, McCrary EFFECTIVE: February 1, 1994 ) o~ &
CSA Exhibit B -~ Page 6 of 8
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Original Sheet No.*

GULF POWER COMPANY

RATE SCHEDULE CIS
Limited Availability Experimental Rate
Commerciallndustrial Service

(Optional Rider)

AVAILABILITY - Available, at the Company's option, to non-residential customers currently taking service, or
qualified to take service, under the Company's Rate Schedules applicable to loads of 500 KW or greater.
Customers desining to take service under this rider must make a written request. Such request shall be s.tject to
the Company's approval, with the Company under no obligation to grant service under this ricer.

This rider will be closed to further subscription by eligible customers when one of three conditions has cccurred:
(1) The total capacity subject tc executed Contract Service Amangements ("CSAs”) reaches 200 megzwatts of
connected load: (2) The Company has executed twelve CSAs with eligible customers under this nder, or (3) Forty-
eight months has passed from the initiai effective date. The period defined by these conditions is the p: 3t study
period. This limitation on subscrption can be removed by the Commission at any time upon gocd cause having
been shown by the Company based on data and experience gained during the pilot study pericd.

Gulf Power is not authorized by the Florida Public Service Commission to offer a CSA under this rate scnedule in
order to shift existing load currently being served by a Fiorida electric utility pursuant to a tanff rate scrisgdule on
file with the Florida Public Service Commission away from that utility to Guif Power.

APPLICABILITY - Service provided under this optional rider shall be applicable to all, or a portion of, the
Customer's existing or projected electric service requirements which wouid not be served by the Company but for
the application of this rider and which would otherwise qualify for such service under the terms and conditions set
forth herein. Such load (Qualifying Load) shall be determined by the Customer and the Company. Service

fumished hereunder shall not be shared with or resold fo others.

Two categories of Qualifying Load shall be recognized: Retained Load (existing load at an existing Ioca't-ion) and
New Load (all cther Qualifying Load). Qualifying Load must be served behind a single meter and must equal or
exceed a minimum level of demand determined from the foilowing table:

Retained Load: For Customers whose highest metered demand in the past 12 months was less
than 10.000 KW, the minimum Qualifying Load would be the greater of 500 KW or

20% of the highest metered demand in the past 12 months: or

For Customers whose highest metered demand in the past 12 months was greater
than or equal to 10,000 KW, the minimum Qualifying Load would be 2,000 KW.

New Load: 1,000 KW of installed, connected demand.

Any Customner receiving service under this rider must provide the following documentation, the sufficiency of which
shall be determined by the Company:

1. Legal attestation by the Customer (through an affidavit signed by an authorized representative of the
Customer) to the effect that, but for the application of this rider to the New or Retained Load, such load would

not be served by the Company;

2. Other documentation, as recuested by the Company, demanstrating that there is a viable economic altemative
(excluding altematives in whi e Company has an ownership or operating interest) to the Customer's taking

electric service from the Co

ISSUED BY: Travis Bowden EFFECTIVE: September 3, 1996
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Criginal Sheet No.~

GULF POWER COMPANY

3. In the case of existing Customers, an agreement to provide the Company with a recent energy audit of the
Customer's physical facility (the Customer may have the audit performed by the Company at no expense
to the Customer) which provides sufficient detail to provide reliatie cost and benefit information on energy
efficiency improvements which could be made to reduce the Customers cost of energy in addition te any

discounted pricing provided under this rider.,

CHARACTER OF SERVICE - This optional rider is offered in conjuncticn with the rates, terms, and conditions of
the tariff under which the Customer takes service and affects the total bill oniy to the extent that the negotiated|
rates, termns, and conditions differ from the rates, terms. and conditions of the otherwise applicable rate schedules

as provided for under this rider.

MONTHLY CHARGES - Uniess specificaily noted in this nder or within the Contract Service Arrangement, the
charges assessed for service shall be those found within the otherwise applicable rate scredules.

Additional Customer Charge: $250.00

DOemand/Energy Charges: Any negotiated Demand and/or Energy Charges, or the procedure for
calculating the negotiated charges, under this rider shall be set forth in the Contract Service Arrangement
and shall recover all incremental costs the Company incurs in serving the Customer's Qualifying Load plus

a contnbution to the Company's fixed costs.

Provisions and/or Conditions Associated with Monthly Charges: Any negotiated provisions and'or

conditions associated with the Monthly Charges shall be set forth in the Caontract Service Arrangement and

may be applied during ail or a portion of the term of the Contract Service Arangement. These negotiated

provisions and/or conditions may inciude, but are not limited to, a guarantee by the Company to maintain

; the leve! of either the Demand and/or Energy Charges negotiated under this rider for a specified period,
such period not to exceed the term of the Contract Service Amrangement.

SERVICE AGREEMENT - Each Customer shall enter into a Contract Service Arangement (CSAT) with the
Company to purchase the Customer's entire requirements for electric service at the service focations set forth in
the CSA. For purposes of the CSA, “the entire requirements for electric service® may exclude certain eleciric
service requirements sarved by the Customers own generation as of the date shown cn the CSA. The CSA shall
be considered a confidential document. The pricing levels and procedures described within the CSA, as well as
any information supplied by the Customer through an energy audit or as a result of negotiations or information
requests by the Company and any information developed by the Company in connection therewith is considered
confidential, proprietary information of the parties. If requested, such information shall be made available for
review by the Florida Public Service Commission and its staff only and such review shall be made under the

confidentiality rules of the Commission.

SERVICE UNDER THIS RATE SCHEDULE IS SUBJECT TO RULES AND REGULATIONS OF THE COMPANY
AND THE FLORIDA PUBLIC SERVICE COMMISSION.

' ISSUED BY: Travis Bowden EFFECTIVE:  September 3, 1996

CSA Exhibit B -~ Page 8 of 8

) T 4~

—_




ExxonvLL&E CSA
EXHIBITC

PAYMENTS

ANNUAL COMMITMENT

The phrase “contract year” under this agreement shail refer to a consecutive twelve month
period running from #¢1__ through 5,/2! = Customer shail pay Company a total of
$1,864.832.34 (“annual non-fuel commitment amount”) during the contract year. The annual non-
fuel commitment amount shall be paid in twelve (12) equal installments due monthly with the
payment of the monthly billing amount specified in the following subsection. At the end of the
contract year, if the Customer’s actual cumulative energy usage during the contract year was
greater than 212,868,000 kilowatthours (KWH), then Customer shall pay Company an additional
amount equal to the product of the number of KWHs above the 212,868.000 threshold muitiplied
by $0.00727.

The foregoing payments shall be in lieu of and as a replacement for any demand charges,
energy charges, minimum monthly bill. and discounts associated with transformer ownership or
primary metering voltage that would otherwise ordinarily be due under rate schedules PX or PXT.
The foregoing payments shall also be construed as having incorporated the monthly customer
charge associated with rate schedule PX/PXT as well as the charges ordinarily associated with
rate schedules PPCC (Purchased Power Capacity Cost), ECR (Environmentai Cost), and ECC
(Energy Conservation Cost) (as well as any new matter-specific cost recovery clauses that may be
implemented by Company after the effective date of this Agreement) based on the actual
cumulative energy usage during the contract year. The foregoing payments do not include the
charges associated with rate schedule CR (Cost Recovery Clause- Fossil Fuel and Purchased
Power) which shall continue to be billed and paid on a monthly basis based on actual energy
usage during the month.

MONTHLY

All charges provided for under rate schedule PX/PXT and rate schedule CISR other than
those covered by the payment of the annual commitment amount and other annual payments set
forth above shall continue to be billed and paid on a monthly basis in accordance with said rate
schedules. The reactive demand charge included in the monthly bill shail be calculated at the
applicable rate per kvar for all over 0.32868 kvars per kilowarn (95% power factor).

INTERRUPTIBILITY

With the exception of three thousand fifty five (3,055) kilowants (KW) of firm electric load

required to maintain non-tertiary operations at Exxon St. Regis, Company’s obligation to deliver electricity
to serve the entire electric load which is the subject of this Agreement shall be subject to suspension at the
sole discretion of Company for any period or periods of time, except as limited hereinafter. Company shall
endeavor (but not be required) to provide four (4) hours advance notice to Customer of an anticipated
suspension pursuant to this provision. However, in the event of an emergency on the Company's system,
the time for commencing the suspension of load specified in the notice shall be for such shorter period, as
lirtle as fifteen (15) minutes, as the emergency circumstances may, in the Company's judgment, require.
S¢henpogsitde. Company shall include both the starting time and the duration for each anticipated

CSA Exhibit C--Page | of 5




suspension. Such notice may be either electronic, oral or written, but if given electronically or oraily. the
notification shall be promptly confirmed in writing to Customer’s representative designated to receive such
notices. Any continuous period during which the delivery or electricity is suspended in accordance with
the foregoing procedure is hereinafter referred to as a "Suspension Period”. The total time of Suspension
Periods pursuant to this agreement shail not exceed eight (8) hours per day nor six hundred (600) hours per
contract year. There shall be oniy one Suspension period per day and no more than five (5) such
Suspension Pericds during any week (Sunday through Saturday).

Depending on the circumstances. Company may have the ability to address a suspension of non-
firm load without suspending the entire amount of contracted non-firm capacity on its electric sysiem. To
facilitate the suspension of a portion of contracted non-firm capacity, Company will assign the totai
contracted non-firm capacity on its electric system into several groups. Company may, at its sole
discretion, suspend non-firm capacity from these groups on a rotating basis. The decision of how much
non-firm capacity to suspend and which group(s) must suspend non-tirm capacity at any given time is
within the sole discretion of Company, subject only to contractual limitations on suspension periods as set
forth in individual agreements such as the limitations described in the preceding paragraph. At Customer’s
option. its non-firm capacity will be allocated into not more than three (3) groups as set forth below
provided that the allocation into any one group is not less than 3,000 KW. This ailocation shall be
effective for a period of one (1) vear from the commencement of service under this Agreement and shalil
continue in effect thereafter until changed by either party by providing thirty (30) days advance written
notice. Any such change in allocation shall be limited to one modification by either party in any twelve
(12) consecutive month period.

The non-firm capacity allocated to Group A is KW (Group A amount). The
firm capacity associated with Group A is KW (total firm + total non-firm -
Group A amount).

The non-firm capacity allocated to Group B is ___e=—— KW (Group B amount). The
firm capacity associated with Group B is — KW (total firm + total non-firm -
Group B amount).

The non-firm capacity allocated to Group C is __ =" KW (Group C amount). The
firm capacity associated with Group C is KW (total firm + total non-fim -
Group C amount).

Whenever the non-firm capacity associated with two or more groups is suspended by Company in any
given Suspension Period, the firm capacity associated with such combination of groups shail be the total
firm capacity plus the total non-firm capacity less the non-firm capacity associated with the suspenced
groups.

Customer shall cooperate with Company during any declared Suspension Period by reducing its
electric load to no more than the firm capacity associated with whichever group(s) suspended by Company
during such Suspension Period. If Customer fails to act accordingly, Customer shall pay Company a
compliance incentive of $15.30 for eacn KW of capacity of load in excess of the firm capacity associated
with whichever group(s) suspended by Company taken during any such Suspension Period.

For purposes of this provision, Suspension Periods called by Company shall be coordinated with
Suspension Periods that are called by Alabama Power Company (APCo) for Customer’s sister electric load
served by APCo located at Flomaton. Alabama and vice versa. During any Suspension Period invoiving a
call for suspension of any portion of the non-tirm capacity at Exxon St. Regis and a simuitaneous call for
suspension of any portion of the non-firm capacity at Customer's sister electric load served by APCo at
ﬁh)mg}m‘%abama. no compliance incentive shall be due either APCo or the Company for such

CSA Exhibit C--Page 2 of 5



Suspension Period so long as Customer has reduced its electric load at Exxon St. Regis and/or its sister
electric load served by APCo at Flomaton. Alabama so that Customer's combined total electric load at the
two locations is not more than the firm capacity associated with whichever group(s) suspended by
Company and APCo during such Suspension Period. 1f Customer fails to act accordingly, the total
compliance incentive due APCo and the Company for such Suspension Period shall be calculated on the
basis of the combined electric ioad and shail be allocated to APCo and the Company based on their
respective pro rata share of the total combined firm capacity associated with whichever group(s) suspended
during such Suspension Period.

At the end of each contract vear. if it is demonstrated that the number of suspension hours called
by Company and compiied with by Customer during the previous twelve (12) month period has contributed
to an underutilization of energy entitlement associated with the annual non-fuel commitment amount during
the contract year, then customer shall receive a credit from Company determined by taking the acrual
number of called suspension hours complied with by Customer muitiplied by the amount of actual demand
interrupted by Customer (not to exceed the non-firm capacity suspended by Company), muitiplied by
$0.00877.

When the company. at its sole discretion, determines that “buy through” energy is available, then
the Company agrees to offer Customer the option to purchase such “buy through” energy. For the purpose
of this determination, “buy through” energy is defined as energy (and associated capacity) that is available
for delivery to Customer during a called suspension period to the extent that such delivery is consistent
with Southern Company System reliability guidelines. Should Company determine that “buy through”
energy is available during a called suspension period. Customer will be provided with specific pricing
information for such energy.

Notwithstanding the exclusivity provision set forth in paragraph 4 of the Contract Service
Arrangement, Customer may install on-site generation for the sole purpose of filling in during cailed
Suspension Periods. [n order to ensure that such on-site generation installed during the life of this
Agreement is not used for any purpose other than as permitted herein, the electric output of such on-site
generation shail be measured ty time recording metering devices approved by Company. If for any reason
the data collected by such metering davices shows that the on-site generation was utilized at a time other
than during a called Suspension Period, then Customer shall pay Company a compliance incentive of
$0.00877 for each KWH produced by the on-site generation during times other than a called Suspension
Period. The cost of such metering devices shall be paid by Customer.

ADJUSTMENT FOR REQUIRED MINIMUM LOAD FACTOR

Customer agrees that it will maintain a minimum 90% load factor during each contract year based
on the maximum demand set during that contract year. For purposes of this section, the maximum demand
set during the measurement period shall be the average of the six (6) highest |3-minute billing interval
demands occurring during such measurement period. The achieved load factor shall be calculated based on
the non-suspension period hours during the vear. To the extent that Customer fails to achieve such
minimum load factor during any contract vear, Customer shail pay Company an amount equal to the
product of the KWH equivalent ot the minimum load factor less the actual KWH usage during the contract
year multiplied by $0.00727.

061397JAS
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In the even: Customer gives Company prior written notice of an increase in the Customer’s load
requirements resulting in an increased maximum demand. the load fzctor requirement for the contract year
shall be determined separately for each portion of the contract year as divided by the effective date of such
notice. The minimum load factor requirement for the portion of the contract year occurring prior to
effective date of the wrirten notice shall be calculated based on the maximum demand set during the twelve
months ending on the effective date of the written notice. Beginnir.g with the effective date of the written
notice. the term “contract vear” for purposes of calculating the minimum !oad factor and any adjustment
related thereto shall 5e consecutive twelve (12) month periods extending from the effective date of such
written notice. This revised meaning of the term “contract vear” shail not be applicable to any other section
of this Agreement.

ADDITIONAL FACILITIES

If Customer’s load requirements during the life of this Agreement grow such that Company is
required to upgrade or install additional facilities (other than generating capacity) in order to serve the
increased demand, Customer may be required by Company to either provide such upgraded or additional
facilities or pay an amount as a contribution in aid of construction of such upgraded or additional facilities.
Such contribution amount shall be determined by taking into account the additional revenues associated
with the increased energy usage associated with the changed load requirements multiplied by $0.00727
over the remaining term of the agreement as compared to the facilities investment reasonably required to
serve the changed load requirements. The required contribution shall be sufficient to ensure that the
additional revenues produce positive net present value benefits on the net facilities investment (total
facilities investment less contribution in aid of construction). At the end of the contract term or upon early
termination of the Agreement, if there has not been sufficient additional revenues to produce positive net
present value benefits on the net facilities investment, then Customer shall be obligated to pay an additional
contribution in aid of construction in order to make up for any such shortfall. Such obligation shali be due
and payable immediately upon the expiration or termination of this Agreement.

OTHER CONDITIONS

If the delivery of eiectric power provided hereunder is interrupted, surges or fails due to: (a)
accident, strike, acts of' the Customer, legal process, governmental crder. tire, extraordinary repairs.
governmental priority, or other causes beyond the Company's reasonaoie control; or (b) maintenance or
repair of the Company’s equipment, or temporarily from connection of equipment for new Customers; or
(¢) by action of the Company when, in the sole judgment of the Company, such interruption will prevent or
alleviate an emergency threatening the integrity of its system or aid in the restoration of its service in such
an emsrgency, then the Company shall not be held liable for damages because of such interruption or
failure and the Customer agrees to make no claim for such damage. When such interruptions or failures
occur, the Company shall re-establish service within the shortest time practicable, consistent with safety
and good utility practices. If for any reason the Company is temporarily unable to fumnish to the Customer
electric power hereunder, the Customer may generate electric power for its own use during the period the
Company is unable to furnish electric power, provided that Company owned lines or facilities are not
energized from another power source.

[n the event that the Customer is unable to take or utilize the capacity for which it contracts herein
due to accident. strike. legal process, governmental order. fire, governmental priority, or other causes .
beyond the Customer’s reasonable control but not from maintenance or repairs of its plant or any part
thereot. nor from conditions resulting from market or economic circumstances affecting the Customer and
its production, the Customer may qualify for an adjustment to the annual non-fuel commitment amount. In
prgentoaualify, the Customer must notify the Company in writing within ten (10) days after the

A Exhibit C--Page 4 o1 3
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commencement of such conditions. describing the nature of the event or condition. anticipated demand
reduction associated with such event or condition, and the anticipated duration of such demand reduction
associated with such event or condition and such condition continues for a minimum of thirty (30)
consecutive days. If such condition continues for a minimum of thirty (30) consecutive days. and the
Customer has fumished the Company with the required notice. Customer shall be relieved from its
sbligation for a pro-rata portion of the annual ron-firm commitment amount and the rate provisions of
Rate Schedules PX/PXT shall apply to the actual energy consumption during the period of time extending
‘rom the commencement of such condition or event until such date as the condition shall cease.

The obligations and rights of the parties to this Agreement are subject to all laws, ruies and
regulations under which the Company may from time to time be operating and the parties agres to comply
with such laws, rules and regulations. The Company is obligated under Florida Statute to serve this electric
foad and expects to continue to serve this electric load beyond the term of this Agreement. Said laws, rules
and regulations shall control in the event of a contlict with the terms of this Agreement. It is the express
intent of both the Customer and the Company that this Agreement shall remain in full force and effect
regardless of any deregulation or re-regulation of the electric utility industry , including but not limited to,
any change in the laws and/or regulations goveming service territories for electric suppliers.

361397JAS
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TERMINATION FEES

This Agreement may be terminated by either party upon twelve months written notice and
payment of the appropriate termination fee from the following table to the other party. Upon the
conclusion of such notice period and compietion of such payment, and the payment of all previously
accrued charges, this Agreement shal! be terminated and all further obligations hereunder shali be
canceled.

Termination in Termination

Contract Year Fee
! $2,000,000
2 $1,750.000
3 $1,500.000
4 §1,250.000
5 $1,000,000
6 $750,000
7 $500,000

Notwithstanding the foregoing, if at any time during the term of this Agreement the Florida Public Service
Commission or any other regulatory body which now has or in the future may have jurisdiction over
Company's rates and charges iinposes sanctions against Company or its shareroliders as a result of this
Agreement, Company shall have the right to terminate this Agreement upon ninety days written notice.
Upon the conclusion of such notice period, and the payment of all previously accrued charges, this
Agreement shall be terminated and all further obligations hereunder shall be canceled. It is the intent of the
parties that Company's obligations under this Agreement or any amendment hereto are conditioned upon
the absence of any regulatory determination that Company’s decision to enter into this Agreement was
either imprudent or otherwise an abuse of Company’s discretion under governing laws and regulations.
Therefore, Customer shall cooperate with and fully support Company in responding to any regulatory
inquiry related to this Agreement including but not limited to providing sworn testimony before the
regulatory body during any hearing addressing the prudence of Company’s decision to enter into this
Agreement.

061397JAS
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CONFIDENTIALITY AGREEMENT

This Agreement, effective May 20, 1997, is established by and between Exxon Company,
U.S.A. ("Exxon"), a division of Exxon Corporation, and Gulf Power Company ("Recipient").

In connection with a possible Contract Service Arrangement for the provision of service under
Gulf Power's Commercial/Industrial Service Rider ("CISR"), Exxon wishes to disclose to
Recipient certain information and materials pertaining to the Jay Field. Recipient wishes to
receive the information. Exxon is willing to provide the information only on the terms set
forth below. Recipient is willing to accept these terms. Accordingly, the parties agree as
follows:

1.

The term "Confidential Information” as used herein shall mean all information, data,
technology, software and other nonpublic information generally concerning Jay Field
operations provided to Recipient by or on behalf of Exxon in written, oral or any other
form, except for:

a.

b.

Information which at the time of disclosure is in the public domain.

Information which,. after disclosure, enters the public domain except as a result of a
breach of this agreement or any other agreement of confidentiality.

Information which is independently obtained by Recipient free from any obligation of )
confidentiality.

2. Recipient shall:

a.

Hold the Confidential Information in strict confidence for a period of ten (10) years
from receipt or three (3) years after the expiration of any Contract Service Agreement
or other special contract arrangement for electric service, whichever shall first occur,
and .

For the duration of the obligation of confidentiality, use the Confidential Information
solely for the purpose of substantiating the applicability of the CISR to electric load at
the Jay Field as required by the Florida Public Service Commission. Such use shall
include review of the Confidential Information by employees of Southern Company or
any of its subsidiary companies as well as outside consultants hired by Recipient to
assist in this substantiation effort.

Treat all requests by the Florida Public Service Commission for the Confidential
Information as though the information is confidential and shall timely take all necessary
steps to preserve its confidentiality included but not limited to filing written requests for
confidential classification with the Division of Records and Reporting, clearly styled to
indicate on their face, that confidentiality is being requested.



3. In the event that a Contract Service Agreement or other similar special contract
arrangement for electric service between Exxon and Recipient is not executed, Recipient
shall return to Exxon upon Exxon's request all documentation and other materials furnished
to it incorporating any aspect of the Confidential Information and shall destroy any
documentation and other materials Recipient may have created incorporating any aspect of
the Confidential Information.

4. THIS AGREEMENT SHALL BE GOVERNED AND CONSTRUED IN ACCORDANCE
WITH THE LAWS OF THE STATE OF FLORIDA.

5. This Agreement may not be modified or amended other than in a written document

executed by authorized representatives of both parties.

Gulf Power p Exxon Company, U.S.A. (a division of
Exxon Corporation)

By _|, L /\ By ﬂZ/@ﬂcé 9\
Date _5/2¢/ N 47 Date S/2ey 1957




THE LOUISIANA LAND AND EXPLORATION COMPANY
909 POYDRAS STREET
P.O. Box 60350
NEW ORLEANS, LA. 70160

(504) 5666300
June 4, 1997
AFFIDAVIT
STATE OF LOUISIANA
ORLEANS PARISH

Before me. the undersigned authority, this day personally appeared Harlan H. Chappelle.
Jay Asset Team Leader for the Louisiana Land and Exploration Company (LL&E), under oath,
deposes and says:

As Jay Asset Team Leader, [ am responsible for LL&E's Jay Field interests and have
personal knowledge of the facts stated herein. The Contract Service Agreement (CSA) proposed
under the Commercial/Industrial Service Rider (CISR), hereafter the "Agreement," provides the
necessary economic incentives absent which LL&E, as the owner of the largest interest in Jay
Field, would join with Exxon and the other Jay Field owners to pursue economic alternatives
which would result in a decision not to expand the existing load on Gulf Power's system, or a
vast reduction or complete elimination of electricity purchases from Gulf Power. The Agreement
would provide the economic conditions for considering additional nitrogen-related compression,
which would increase electric load at Jay Field. as well as for the testing of advanced oil
recovery technologies. Jay Field gains from the Agreement by reducing the unit cost of its
single-largest expense. This allows continuation of nitrogen injection operations by mitigating
the technical and market-related uncertainties facing this high cost aging field.

Harlan H. Chappelle
/

Sworn to and subscribed before me this "4/_‘/’_ day of June, 1997.

Notary Pubhc / =l CA

‘ \*_,.4;« r”"" .»sas'm
/ BRI
/0» g

-

T aitn.

co—



Z7HCH COMPANY, US A,

POST QFFICE 22X 81707 « NEW ORLEANS. LCLIS ANA 70161-1707

AFFIDAVIT

PRODUCTION CS=2ATMENT
NEW ORLEANS ZZZ3ATIONS

STATE OF LOUISIANA

ORLEANS PARISH

Before me, the undersigned authority, this day personaily appeared
Charles U. Porche, Jr., Operations Superintendent for New Orleans Production
Organization, Exxon Company, U.S.A., a division of Exxon Corporation who, under
oath, deposes and says:

As Operations Superintendent, I am responsible for Exxon’s Jay Field
operations and have personal knowledge of the facts stated herein. The Contract
Service Agreement (CSA) proposed under the Commercial/Industrial Service Rider
(CISR), hereafter the “Agreement,” provides the necessary economic incentives
absent which Exxon and the Jay Field owners would pursue economic alternatives
which would result in a decision not to expand the existing load on Gulf Power’s
system, or a vast reduction or complete elimination of electricity purchases from Gulf
Power. The Agreement would provide the economic conditions for considering
additional nitrogen-related compression, which would increase electric load at Jay
Field, as well as for the testing of advanced oil recovery technologies. Jay Field gains
from the Agreement by reducing the unit cost of its single-largest expense. This
allows continuation of nitrogen injection operations by mitigating the technical and
market-related uncertainties facing this high cost aging field.

o
ot 2/ Rk

Charles U. Porche, Jr.

Sworn to and subscribed before me this > day of June, 1997.

Notary Pubiic
My conninsin,, L. 1.

@ /o — 4

e ;7

A DIVISION OF = « «ON CORPORATION



ALASARAA .1}_
POWER

LRUTHEQN COMPENY

MEMORANDUM OF UNDERSTANDING
to the
Contract For Electric Power
and the
Contract Service Agreement
For The Provision Of Service
Under The Commercial/Industrial Service Rider

THIS MEMORANDUM OF UNDERSTANDING is entered into as of June /5 ,1997,
among EXXON COMPANY, USA, a division of Exxon Corporation, as operator for Jay/Little
Escambia Creek Fields Unit (Jay Oil Field) and St. Regis Facility ("Customer"), Alabama Power
Company ("APC"), and Gulf Power Company ("Gulf").

WITNESSETH:

WHEREAS, APC and Customer have entered into a Contract for Electric Power on June /{ )
1997, which incorporates 22,250 MW of Non-Firm Capacity for an air separation facility located in
Escambia County, Alabama ("APC Contract");

/

WHEREAS, Customer and Gulf have entered into a Contract for Electric Power on June
1997, which incorporates 23,945 MW of Non-Firm Capacity for the Customer's plant located in
Santa Rosa County, Florida ("Guif Contract");

WHEREAS, by reason of the Customer's unusual operations and particularly since both facilities
can, upon notice, reduce its electric load to a predetermined level set forth below, and is wiiling to do

50,
WHEREAS, APC and Gulf are willing to accept such allocation set forth below; and

NOW, THEREFORE. in consideration of the premises and the mutual covenants of the parues. the
parties agree as follows:

1. As of the effective date stated above, the Customer agrees to interrupt its Non-Firm Capacity in
the APC Contract and Gulf Contract referenced above as follows:



a. If GROUP A is called.

Escambia County, Alabama
Santa Rosa County, Florida

Total

b. If GROUP B is called,

Escambia County, Alabama
Santa Rosa County, Florida

Total

c. IfGROUP C is called,

Escambia County, Alabama
Santa Rosa County, Florida

Total

d. If GROUPS A and B are called.

Escambia County, Alabama
Santa Rosa County, Flonda

Total

Non-Firm
15,000 KW

3,150 KW

18,150 KW

Non-Firm
0 KW

13,000 KW

13,000 KW

Non-Fim
7.250 KW

7,795 KW

15,045 KW

Non-Firm
15,000 KW

16,150 KW

31,150 KW

&

i

SPEN

Firm

8.000 KW

23.850 KW

31,850 KW

Firm
23,000 KW

14,000 KW

37,000 KW

Firm
15,750 KW

19,205 KW

34,955 KW

Firm
8,000 KW

10,850 KW

18,850 KW




(

e. If GROUPS B and C are called.

Non-Firm
Escambia County. Alabama 7,250 KW
Santa Rosa County, Florida 20,795 KW
Total 28,045 KW

f. If GROUPS C and A are called,
Non-Firm
Escambia County, Alabama 22,250 KW
Santa Rosa County, Florida 10,945 KW
Total 33,195 KW

g. If GROUPS A, B, and C are called,

Non-Firm

Escambia County, Alabama 22,250 KW
Santa Rosa County, Flonda 23,945 KW
Total 46,195 KW

[ §%]

Firm

15,750 KW

6,205 KW

21,955 KW

Firm
750 KW

16,055 KW

16,805 KW

Fi

750 KW

3.055 KW

3,805 KW

P

Due to the Customer's unusual operations, the Customer has the option of suspending its Non-

Firm Capacity from the facility located in Alabama and/or the facility located in Florida, provided
that the total Capacity in each group(s) required to be suspended is achieved.

3. Failure to supply the Capacity required to be suspended, in part or whole, shall result in the
application of the Compliance Incentive provisions in the APC Contract and the Gulf Contract,
which Compliance Incentives shall be based upon the amount of Non-Firm Capacity apportioned

to APC and Gulf respectively, under the suspension.

4. Notwithstanding the allocation set forth above, APC and Gulf may, at their option, require the
Customer to suspend the total contracted Non-Firm Capacity from time to time.




&= - (7

!

All terms and conditions of the APC Contract and the Gulf Contract shall remain in full force and
effect.

h

6. This allocation shall be effective for a period of one (1) year from the commencement of service
hereunder and shall continue in effect thereafter until changed by either party by providing thirty
(30) days written notice. Any such change in allocation shall be limited to one modification per
vear by either party.

7. If at any time during the initial term of the APC Contract or the Gulf Contract either Contract is
terminated by APC, Gulf, or the Customer, the terms and conditions outlined in this
Memorandum of Understanding shall be terminated.

WHEREFORE, each of the parties has executed this Memorandum of Understanding as of the
effective date hereof by its duly authorized representatives.

EXXON COMPANY, USA, ALABAMA POWER COMPANY
a division of EXXON CORPORATION. as
operator for Jay/Little Escambia Creek Fields
Unit (Jay Oil Field) and St. Regis Facility Zyg¢

Y /597
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GULF POWER COMPANY

By: A —

Its: V)O - ?W




CISR CONTRACT 2
This document consisting of 225 pages is confidential in its entirety.
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COGENERATION AND ENERGY SERVICES AGREEMENT
BETWEEN
GULF POWER COMPANY
AND
AIR PRODUCTS AND CHEMICALS, INC.

September 30, 1997



COGENERATION AND ENERGY SERVICES AGREEMENT

BETWEEN

GULF POWER COMPANY

AND

AIR PRODUCTS AND CHEMICALS, INC.
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COGENER—\TION AND ENERGY SERVICES AGREEMENT

This Cogeneration and Energy Services Agreement, is entered into as of the 30th day of

September , 1997, between Air Products and Chemucals, Inc., a Delaware corporation

(“APCI"), and Gulf Power Company (“Gulf Power™), a Maine corporation.

WITNESSETH:

WHEREAS, Gulf Power, as an electric utility, provides electric service to customers in
northwest Florida and as a result Gulf Power plans its overall electric utility svstem to meet its
electric service obligations to its customers; and

WHEREAS, APCI operates a chemicals manufacturing facilitv near Pace. Florida which
has requirements for energy in the form of steam and electricity used in its operations: and

WHEREAS. APCI's anticipated requirements for steam require an upgraded capability of
steam production which has led APCI 10 an internal evaluation of the economics associated with
the installation of cogeneration facilities. the results of which favor such installation; and

WHEREAS, Gulf Power currently provides electric service to APCI for its Pace Plant
and desires to continue providing such service under certain assurances that will enable Gulf
Power to incorporate the effects of such service into the planning of its overall electric utility
system; and

WHEREAS. Gulf Power desires to own a cogeneration facility consisting of combustion
turbines and heat recovery steam generators on land within the contines of the Pace Plant; and

WHEREAS, the addition of the cogeneration facility to be installed by Solar Turbines,
Incorporated (“SOLAR™) will produce additional electric power for Gulf Power's electric utility
system and, via the captured thermal energy output, will provide the capability to heat process
water in order to convert process water trom the liquid state to its gaseous state; and

WHEREAS. subject to the terms and conditions set forth herein, APCI desires to receive
energy services from Gulf Power, such energy services to include both the supply of thermal

energy output from a cogeneration facility for the purpose of heating APCI’s process water in

/ o~ /+-
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order to convert it to procgss steam for APCI’s use or disposal and Lhe 'Continued supply of
electricity from Gulf Power's electric utility system; and

WHEREAS, subject to the terms and conditions set forth herein, Gulf Power desires to
supply energy services to APCI,

NOW, THEREFORE, in consideration of the premises and the mutual agreements

contained herein, and intending to be legally bound, the parties hereto agree as follows:

ARTICLE 1 - DEFINITIONS

“Affiliate” means, when used with reference to a specified person or company, any
person or company that directly or indirectly owns shares of, controls or has shares owned by or
is controlled by or is under common control with the specified person or company.

“Agreement” means this Cogeneration and Energy Services Agreement.

“Ancillary Services” means the services to be provided by APCI to Gulf Power described
in Article 7.

“Cogeneration Facility” means the combustion turbines and heat recovery steam
generators to be located at a site proximate to the Pace Plant which will be installed by SOLAR
and owned, operated and maintained in accordance with this Agreement for the production of
energy in the form of electricity and useful thermal output.

“Cogeneration Facility Wastewater” means all water discharges from the Cogeneration
Facility, other than rainwater runoff, conforming to the specifications set forth in Attachment 4.

“Commercial In-Service Date” means the first day of the first calendar month after the
date that the Cogeneration Facility is initially made available by SOLAR for normal operation
after successful completion of the Joint Verification Test, reliability testing and Emission testing
as defined in the Construction and Supply Agreement between APCI and SOLAR referred to
within Article 3 below and issuance of the Certificate of Final Acceptance of Work pursuant to
section 6.11(b) of said agreement.

“Contract Year” means a consecutive twelve (12) month period commencing on the

Commercial In-Service Date or the anniversary of the Commercial In-Service Date.
ljasdata-apci9 Tkfinal16
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“Electricity, electric service, or electric power” means a bundled package including the
production, transmission, and distribution of electric energy.

“Final Plans” means the drawings, plans and other documentation agreed to between
SOLAR, APCI and Gulf Power ultimately to be set forth in Attachment 3 showing the location
and design of the equipment that comprises the Cogeneration Facility on which Gulf Power shall
base its planning, design and construction associated with the electrical interconnection facilities
required pursuant to section 4.1 below and APCI shall base its planning, design and construction
associated with the water and steam interconnection facilities required pursuant to section 4.2
below.

“Fire Protection Water” means water treated to meet the specifications set forth in
Attachment 4 that is supplied to a fire control sprinkler system installed at the Cogeneration
Facility.

“FPSC” means the Florida Public Service Commission or its successor.

“Term” means the period extending twenty (20) years from the Commercial In-Service
Date.

“Month” means the period from 12:00 A M. (Central Time) of the first day of any
calendar month to 12:00 A M. (Central Time) of the first day of the succeeding calendar month.

“Pace Plant” means APCI's manufacturing facility located in Santa Rosa County near
Pace, Florida.

“Potable Water” means water that is suitable for human consumption pursuant to
applicable federal and/or state water quality standards.

“Process Water” means water treated to meet the specifications set forth in Attachment 4
that is used to supply the heat recovery steam generators for the purpose of creating steam.

“Service Water” means water treated to meet the specifications set forth in Attachment 4
that is used for general service requirements of the Cogeneration Facility including but not limited
to cooling and/or lubricating of machinery.

“Steam” means process water in its gaseous state.

'jasdata‘\apci9T\kfinal 16
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“Turbine Quality Water” means water treated to meet the specifications set forth in
Attachment 4 that is used for injection into the combustion turbines for various purposes

including but not limited to turbine blade washing.
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( ARTICLE 2 - ENERGY SERVICES

2.1 Electricity. During the term of this Agreement, Gulf Power shall sell and APCI shall
purchase from Gulf Power all of APCI's requirements for electricity for at least the first 30
megawatts of actual electric demand, if any, at the Pace Plant. Such sale and purchase of
electricity shall be pursuant to a separate electric power contract (or contracts) as set forth in the
following paragraphs of this section. The separate electric power contract(s) (and any successors
thereto as provided below) shall by this reference constitute an integral part of, and shall not
survive, this Agreement. Further, APCI is not required by this Agreement to purchase from Gulf
Power any electricity above APCI’s 30 megawatts of actual electric demand at the Pace Plant,
however, APCl is free to do so if it chooses pursuant to the above-referenced separate electric
power contract(s).

For so long as Gulf Power’s sale of electricity to APCI is subject to the economic
regulation of the FPSC, Gulf Power’s supply of electricity to the Pace Plant shall be pursuant to a
separate electric power contract entitled “Contract Service Arrangement for the Provision of
Service under the Commercial/Industrial Service Rider (“CSA”) that is in accordance with Gulf
Power’s tariff for retail electric service on file with and approved by the FPSC and the rules and
regulations of the FPSC, as such tariff, rules and regulations may be amended from time to time.
Nothing in this Agreement shall preclude APCI from electing to receive electnic service from Guif
Power under any standard Gulf Power rate schedule for which the Pace Plant qualifies at the point
in time in which such election is made so long as the Pace Plant continues to qualify for service
under such standard rate schedule. In the event that the standard Gulf Power rate schedule under
which APCI elects to receive service addresses less than a fully bundled package (that is,
including the production, transmission, and distribution of electric energy), the pricing mechansim
for those aspects of electric service not addressed by the standard rate schedule shall be set
through the nomination and acceptance procedure set forth in the following paragraph of this
section. |

In the event that Gulf Power’s sale of electricity to APCI is no longer subject to the
economic regulatory oversight of the FPSC, then Gulf Power’s supply of electricity to the Pace
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Plant shall be pursuant to a new electric power contract that will replace ahd supersede the CSA,
the twenty (20) year term stated therein notwithstanding. The new electric power contract will
divide the electricity requirements of the Pace Plant subject to service by Gulf Power into two
portions. The first divided portion shall be a quantity of electric power equal to the lesser of the
electricity requirements of the Pace Plant during any given period or the electric output of the
Cogeneration Facility during the same period. The new electric power contract shall provide that
Gulf Power’s compensation for this first divided portion of the electricity requirements of the
Pace Plant is the monthly Cogeneration Services Charge (“CSC”) to be paid pursuant to section
8.1 of this Agreement. Under those circumstances, the CSC will thereafter be equal to the value
of the constant “K” as identified in section 8.1 and the credit provided for under section 8.3 will
no longer be applicable. The second divided portion of the electricity requirements of the Pace
Plant to be served by Gulf Power shall be that which, during any period, exceeds the electric
output of the Cogeneration Facility during the same period. The new electric power contract
shall set a pricing mechanism for electricity supplied by Gulf Power that is intended to result in a
market-competitive price for this second divided portion of the electricity requirements of the
Pace Plant. The new electric power contract shall provide that the pricing mechanism for such
electricity shall be subject to periodic revision after the first two year period of the new electric
power contract. The following procedures shall be utilized to establish the initial pricing
mechanism to be specified in the new electric power contract for the second divided portion of the
electricity requirements of the Pace Plant. Either party may, at its option, nominate to the other
party a pricing mechanism for the second divided portion of the electricity requirements of the
Pace Plant to be effective for the first two (2) year period of the new electric power contract.
Such nomination shall be delivered in writing to the other party no later than three (3) months
prior to the commencement of the new electric power contract. If the other party agrees that the
submitted pricing mechanism is indicative of a price for the second divided portion of the
electricity requirements of the Pace Plant that is market-competitive, then said nominated pricing
mechanism shall become the initial pricing mechanism for said electric energy. If the other party
disagrees with the submitted pricing mechanism, that party may at its option nominate to the
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original nominating party g new pricing mechanism to be effective fbr the first two (2) year period
of the new electric power contract. Such nomination shall be delivered in writing to the original
nominating party no later than one (1) month following the prior nomination. If the original
nominating party agrees that this later submitted pricing mechanism is indicative of a price for the
second divided portion of the electricity requirements of the Pace Plant that is market-
competitive, then said later nominated pricing mechanism shall become the initial pricing
mechanism for said electric energy. If within sixty (60) days of the original nomination, APCI and
Gulf Power are unable through the foregoing process to agree upon a new pricing mechanism to
be effective for the second divided portion of the electricity requirements of the Pace Plant during
the initial two (2) year period of the new contract for electric power, the Parties shall submit the
issue to binding arbitration pursuant to Article 14. Such binding arbitration shall be limited to the
issue of the market-competitiveness of the submitted pricing mechanisms. The resulting arbitrated
pricing mechanism shall become the pricing mechanism for that portion of the electricity
requirements of the Pace Plant to be served by Gulf Power during any period that exceeds the
electric output of the Cogeneration Facility during the same period for the initial two (2) vear
period of the new contract for electric power. The arbitration shall not consider other issues and
will not otherwise affect any other terms or conditions of this Agreement. The foregoing
nomination procedure shall likewise be applicable to any proposed adjustments following the
initial two (2) year period of the new contract for electric power. For such subsequent proposed
adjustments, the binding arbitration shall be limited to the issue of the market-competitiveness of

the submitted pricing mechanisms including any proposed limitation on the frequency of future

adjustments.

2.2 Thermal Energy Output. In return for the supply of fuel required to operate the
Cogeneration Facility as provided for under Article 6 below and payment of the Cogeneration
Services Charge (“CSC”) set forth in section 8.1 below, APCI shall be entitled to the first right to
all thermal energy output of the combustion turbines (“CTs”) that comprise the Cogeneration

Facility. Such thermal energy output shall be used by APCI, at its discretion, to heat process
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water in the Heat Recover;/ Steam Generators (“HRSGs”) for the pt(;rbose of producing steam for
APCI’s use or other disposal. Payment of the CSC shall further afford APCI the option to
provide additional volumes of natural gas to the Cogeneration Facility through auxiliary firing of
the HRSGs in order to increase the amount of steam generated by the Cogeneration Facility for
APCTI’s use or other disposal. The parties expect that auxiliary firing shall be accomplished by an
automatic control system provided by APCI that senses the need for more steam and

automatically fires more natural gas in the Cogeneration Facility. Subject to APCIs first right to

all thermal energy output from the combustion turbines, Gulf Power retains the right to sell steam

to third parties.

ARTICLE 3 - COGENERATION FACILITY

3.1 Description. The Cogeneration Facility consists of three natural gas fired Taurus
Model 60 combustion turbines (“CTs”) manufactured by Solar Turbines Incorporated |
(“SOLAR?”) and three associated heat recovery steam generators (“HRSGs”) manufactured by
Energy Recovery International (“ERI”). Each HRSG will have the capability of being
supplementary fired. The Cogeneration Facility shall be designed and constructed in a manner
that will facilitate exclusive fresh-air firing of two (2) of the three (3) HRSGs for the purpose of
producing steam. The electrical equipment associated with the operation and maintenance of the
HRSGs comprising the Cogeneration Facility, including, but not limited to, the supplemental
firing capability and the exclusive fresh-air firing capability of the HRSGs, shall not be connected
to nor be made a part of the station service electrical requirements of the CTs and other
equipment related to the electric generation function of the Cogeneration Facility. The units
comprising the Cogeneration Facility are more particularly described in the Construction and
Supply Agreement (“Construction Agreement”) between APCI and SOLAR dated May 30, 1997,
providing a final turnkey project cost not to exceed $10,181,345. A copy of the Construction

Agreement is incorporated into this Agreement as part of Attachment 1.
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3.2 Ownership and Financial Responsibility. Except for any“amoums due under Article

13 of the Construction Agreement, Gulf Power shall make all payments to SOLAR as required
pursuant to the Construction Agreement up to a maximum limit of $10,172,000. The foregoing
obligation shall include reimbursement to APCI of any payments to SOLAR made pursuant to the
Construction Agreement prior to the execution of this Agreement. As a result of making these
payments and as a consequence of this Agreement, Gulf Power shall be the legal owner of the
Cogeneration Facility and shall receive clear title to such facility on demand in accordance with
this Agreement. Following the Cogeneration Facility’s achievement of commercial in-service
status and following the final payment required pursuant to the Construction Agreement, Guif
Power shall receive and shall be conveyed, on demand, clear title to the Cogeneration Facility and
an assignment of the Construction Agreement. APCI and Gulf Power shall sign any necessary
documents to accomplish the transfer of clear title to Gulf Power. Nothing in this section shall
preclude Gulf Power from assigning a security interest in the Cogeneration Facility to a lender or
lenders as part of any corporate financing arrangement. The Cogeneration Facility shall be
prominently “signed” and designated as Gulf Power property.

In the event that the work by SOLAR under the Construction Agreement is terminated
pursuant to Article 13 thereof, APCI’s sole obligation hereunder shall be to immediately
reimburse Gulf Power for all payments made by Gulf Power to SOLAR under the Construction
Agreement together with interest on the balance due hereunder from the effective date of such
termination until the obligation is fully paid. Said interest shall accrue each day that such amount

is not paid at an annual rate equal to the prime interest rate as published in the Wall Street Journal

on the effective date of such termination, plus one and one-half percent. If such termination under
Article 13 of the Construction Agreement is for the convenience of APCI, then the obligation to
reimburse Gulf Power shall also include interest at the foregoing rate from the date payments
were initially made by Gulf Power to the effective date of such termination. For the purposes of
this paragraph, the reimbursement to APCI pursuant to the first paragraph of this section shall be
treated as though it were a payment by Gulf Power to Solar on the date said reimbursement was
paid to APCI. Upon the termination of the Construction Agreement for any reason prior to the

Commercial In-Service Date, either party shall have the right to terminate this Agreement along
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with the associated CSA and, upon APCI’s payment to Gulf Power ot the reimbursement amount

calculated as set forth above, the parties shall no further obligations under this Agreement to each

other except as specifically stated in section 12.5.

3.3 Extended Service Agreement. APCI and SOLAR have negotiated and executed an

extended service agreement (“Extended Service Agreement”) pursuant to which SOLAR will
perform full service maintenance to certain machinery originally supplied by SOLAR for the
Cogeneration Facility for a period of sixty (60) months from the date of first beneficial use or
sixty-eight (68) months from the date of shipment, whichever occurs first. This Extended Service
Agreement obligates SOLAR to provide all necessary non-scheduled site visits for maintenance,
trouble-shooting or component replacement during the term of the Extended Service Agreement
and all SOLAR field service labor and subsistence relating to such visits is included (“unlimited
trouble calls”). This Extended Service Agreement further obligates SOLAR to provide any
overhauls required (including a minimum of one overhaul per installed unit at the conclusion of
each five year period) with respect to the Gas Producer/Power Turbines or Reduction Gearboxes
covered by the Extended Service Agreement at no additional cost during the life of the Extended
Service Agreement (“unlimited overhauls”). A copy of the Extended Service Agreement is
incorporated into this Agreement as part of Attachment 1. Immediately upon transfer of title as
provided for in section 3.2 above, APCI shall assign its rights under said Extended Service
Agreement to Gulf Power and Gulf Power shall assume APCI’s obligations arising thereunder.
An extended service agreement in substantially the same form as the one contained in Attachment
1 shall be kept in effect at all times during the term of this Agreement. The financial responsibility
for the Extended Service Agreement and its successors shall be shared between APCI and Gulf

Power as provided for in section 8.4 of this Agreement.

3.4 Responsibility and Control. Gulf Power, as the owner of the Cogeneration Facility,

shall retain the sole and total responsibility to control whether the CTs comprising the

Cogeneration Facility operate and produce electricity for delivery onto Gulf Power’s electrical
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system. The decision wheiher to allow the CTs to operate shall be ;ubject to Gulf Power’s
obligation under this Agreement to provide certain minimum levels of thermal energy output from
the CTs to APCI for its use or disposal. Nothing in this section shall preclude Gulf Power from,
at its sole discretion, separately contracting with another entity (including but not limited to
APCI) for day-to-day operational activities of the CTs and/or HRSGs that comprise the
Cogeneration Facility, provided Gulf Power shall remain liable for the performance of all duties
and obligations imposed on it hereunder and shall not be relieved of any such duties or obligations
by reason of any such contract. Notwithstanding the foregoing, as part of any separate contract
with another entity (including but not limited to APCI) for day-to-day operational activities of the
CTs and/or HRSGs that comprise the Cogeneration Facility, Gulf Power shall have complete
freedom to require that the operator meet specific duties and obligations, including but not limited
to the specific duties and obligations imposed on Gulf Power hereunder, with appropriate

sanctions payable by such operator to Gulf Power if the operator fails to meet its contractual

obligations.

3.5 Routine Maintenance and HRSG Operations. APCI shall pay a pro rata share of all

routine maintenance costs of the Cogeneration Facility (costs not covered by the Extended
Service Agreement with SOLAR) including but not limited to the cost of any and all labor, parts,
mechanisms, and devices required to keep the equipment in good mechanical and working order
that are not otherwise provided under the Extended Service Agreement or its successors referred
to in section 3.3 above, as well as a pro rata share of all operating costs associated with the
HRSGs. This responsibility is in addition to and separate and apart from the obligations set forth
in sections 8.1 and 8.4 below. Said pro rata share shall be calculated on the ratio of steam sold to
third parties compared to total steam output of the Cogeneration Facility other than during S;eam

Usage Curtailment Periods noticed as provided in section 7.1 below.
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3.6 Alterations and Repairs. APCI may request that Gulf Power make alterations,

repairs, additions or improvements to the equipment that comprises the Cogeneration Facility at
APCI’s expense. All additions and improvements of whatsoever kind or nature made to the

equipment shall immediately belong to and become the property of Gulf Power.

3.7 Operating Philosophy. After the Commercial In-Service Date, Gulf Power’s

operating philosophy for the Cogeneration Facility will in general expect each of the three (3) CTs
comprising the Cogeneration Facility to be available to run and capable of running at all times
other than periods of scheduled maintenance/inspections of the CTs as performed pursuant to the
Extended Service Agreement that is described in section 3.3 above. Gulf Power will take
reasonable steps to comply with this operating philosophy, including diligently pursuing its rights
under the Extended Service Agreement and contracting with competent operators in order to
maximize the availability of the Cogeneration Facility. APCI’s rights and remedies for Gulf
Power’s failure to comply with its obligations under this section shall not be limited by any rights
or remedies that may be provided in section 3.8 below. The availability requirement set forth in
section 3.8 below is a separate obligation of Gulf Power and shall not be used in any way to

measure Gulf Power’s obligations under this section.

3.8 Adjustment to CSC. After the Commercial In-Service Date, Gulf Power’s

Cogeneration Facility shall meet the following average annual availability requirement during the
life of this Agreement: during eighty percent (80%) of the contract year (subject to exclusions as
noted below), at least two (2) of the three (3) CTs comprising the Cogeneration Facility will be
available to operate at the same time and produce thermal energy output for APCI’s use or other
disposal. Periods of scheduled maintenance/inspections of the CTs as performed pursuant to the
Extended Service Agreement that is described in section 3.3 above and any periods of outage
required by governmental authorities with regard to environmental issues shall be excluded ffom
the annual period hours upon which the availability percentage is determined. In the event Guif
Power’s Cogeneration Facility fails to meet the foregoing availability requirement in any contract

year, a retroactive adjustment to the cumulative CSC (as defined in section 8.1 below) paid for

ljasdata\apci9 \kfinall6
09124197 Ja P

-12- AR



4 St

that contract year shall be calculated and refunded to APCI no later than the close of the third
month following conclusion of the affected contract year. The retroactive adjustment shall be
determined by multiplying the cumulative CSC for the affected contract year by the result of the

actual achieved availability (expressed as a percentage) divided by eighty (80).

3.9 Operational Default. After the Commercial In-Service Date, notwithstanding sections

3.7 and 3.8 above, in the event Gulf Power’s Cogeneration Facility fails to meet the following
operating standard for three (3) consecutive months, APCI shall have an option exercisable for
ninety-five (95) days thereafter to terminate this Agreement and the separate electric power
contract between the parties by making the appropriate termination payment as set forth in
Attachment 2: dunng fifty percent (50%) of the month (subject to exclusions as noted below), at
least two (2) of the three (3) CTs comprising the Cogeneration Facility will be available to
operate at the same time and produce thermal energy output for APCI’s use or other disposal.
Periods of scheduled maintenance/inspections of the CTs as performed pursuant to the Extended
Service Agreement that is described in section 3.3 above and any periods of outage required by
governmental authorities with regard to environmental issues shall be excluded from the monthly
period hours upon which this availability percentage is determined. As a result of making said
termination payment, the parties will have no further liability to the other under this Agreement or
the separate electric power contract except that Gulf Power shall continue, without charge, to be
entitled to locate the Cogeneration Facility and the electrical interconnection facilities necessary to
connect the Cogeneration Facility with Gulf Power’s electric transmission and distribution system

on the premises of the Pace Plant for the duration of the original term of this Agreement.

ARTICLE 4 - MISCELLANEOUS CONSTRUCTION

4.1 Gulif Power’s Obligation. Gulf Power will construct the necessary components to

connect the electrical output of the Cogeneration Facility with Gulf Power’s transmission system
subject to a maximum limit of $683,000. In the event that the actual costs of the electrical

interconnection are less than $683,000, the difference will be used to increase the maximum limit
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specified in section 3.2 above by like amount up to but not to exceed the final turnkey project cost
specified in section 3.1 above. The plans and specifications for said interconnection will be
provided by Gulf Power as a supplement to be set forth in Attachment 3. Said supplement to be
incorporated into Attachment 3 will be provided within ninety (90) days after receipt of the Final
Plans. In addition, Gulf Power shall pay $90,000 towards the costs of site preparation and a

foundation for the building that will house the Cogeneration Facility.

4.2 APCU’s Obligation. APCI will construct at its own expense the necessary
components to connect the water supply to and the steam output from the Cogeneration Facility
with the appropriate facilities at the Pace Plant. The plans and specifications for said
interconnection will be provided by APCI as a supplement to be set forth in Attachment 3. Said

supplement to be incorporated into Attachment 3 will be provided within ninety (90) days after

receipt of the Final Plans.

4.3 Changes. If, at any time prior to completion of the Cogeneration Facility, either Gulf
Power or APCI reasonably requires a change to the Final Plans requiring a relocation of either the
electrical interconnection facilities or the water and steam interconnection facilities, the party with
responsibility for such facilities pursuant to this article shall perform such relocation, subject to the
following conditions: (a) the relocation can be accomplished without adversely affecting either
party's ability to perform under this Agreement; (b) the relocation shall be performed in
accordance with a mutually acceptable schedule and in a manner that minimizes the impact on the
other party's property and disruption of either party’s operations or construction activity; (c) the
party requesting the relocation bears the incremental engineering and construction costs thereof;
and (d) the party requesting the relocation provides the other the opportunity to review and
approve the detailed plans and specifications prior to commencement of the change. If at any
time after completion of the electrical interconnection facilities or the water and steam
interconnection facilities, either Gulf Power or APCI reasonably requires a relocation of any
portion of the electrical interconnection facilities or the water and steam interconnection facilities,

the party owning the facilities to be relocated shall perform such relocation, subject to the
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following conditions: (a) the relocation can be accomplished without aéversely affecting either
party's ability to perform under this Agreement; (b) the relocation shall be performed in
accordance with a mutually acceptable schedule and in a manner that minimizes the impact on the
other party's property and disruption of operations at the Pace Plant and the Cogeneration
Facility; (c) the party requesting the relocation bears the incremental engineering and construction
costs thereof;, and (d) the party with construction responsibility for the relocation provides the
other party the opportunity to review and approve the detailed plans and specifications prior to

commencement of the change.

4.4 Permits. In order to obtain appropriate recognition for reduced emissions made
possible by operation of the Cogeneration Facility, APCI shall, at its cost, obtain all permits,
licenses and governmental approvals necessary to construct and initially operate the Cogeneration
Facility. Gulf Power and APCI, at their own expense, shall assist each other in the efforts related
to obtaining such permits, licenses and approvals insofar as they relate to the siting and operation
of the Cogeneration Facility, including assisting with efforts related to zoning and land use
approvals and public relations issues. Upon transfer of title pursuant to section 3.2 of this

Agreement, all necessary permits shall likewise be transferred to Gulf Power.

4.5 Cooperation. Guif Power and APCI shall cooperate with each other in regard to all
aspects of the design, purchase, construction, and testing of the Cogeneration Facility, including
the interconnection systems and subsystems of each other’s respective facilities. This obligation
to cooperate shall include allowing Gulf Power the same access and inspection rights with regard
to the Cogeneration Facility as are available to APCI during all aspects of the design, purchase,
construction, and testing of the Cogeneration Facility. To facilitate the foregoing, Gulf Power and
APCI shall endeavor to hold regular meetings prior to the Commercial In-Service Date (not less
than bi-monthly) for the purpose of reviewing construction schedule status and to discuss project
interface issues. Following the Commercial In-Service Date, Gulf Power and APCI shall meet to
discuss project interface issues on an as-needed basis. APCI's plant safety and operating rules

shall govern with respect to activity of the Pace Plant. APCI hereby grants Gulf Power a license
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for the term of this Agreement to locate, maintain, use, repair. construct, operate and remove the

Cogeneration Facility (and/or the electrical interconnection associated therewith) with reasonable

ingress and egress rights for such purposes.

4.6 Commercial In-Service Date. The Commercial In-Service Date of the Cogeneration

Facility shall follow a reasonable testing period after completion of the installation/construction of
the associated equipment by SOLAR which reasonable testing period is anticipated to be

concluded by March 31, 1998, or as soon as practicable thereafter.

ARTICLE S - WATER RESPONSIBILITY
5.1 Process Water. During the term of this Agreement, APCI shall, at its own expense,
provide Process Water to the Cogeneration Facilities in sufficient quantities to prevent damage to

the Cogeneration Facility and to satisfy APCI’s requirements for steam from the Cogeneration

Facility.

5.2 Cogeneration Facility Wastewater. During the term of this Agreement, APCI shall, at

its own expense, accept all Cogeneration Facility Wastewater for treatment and disposal.

5.3 Potable Water. During the term of this Agreement, APCI shall, at its own expense,
provide any personnel involved in operating, servicing or inspecting the Cogeneration Facility

reasonable access to potable water.

5.4 Service Water and Turbine Quality Water. During the term of this Agreement, APCI

shall, at its own expense, provide a supply of Service Water to meet the specific cooling,
lubrication, or other requirements set forth in Attachment 4. APCI shall likewise provide a supply
of Turbine Quality Water for all purposes involving water injection to the combustion turbines

comprising the Cogeneration Facility including but not limited to turbine blade washing.
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5.5 Fire Protection Water. During the term of this Agreement, APCI shall, at its own

expense, provide a supply of Fire Protection Water to the Cogeneration Facility that is adequate

to maintain the volume and flow rate specifications set forth in Attachment 4 in the event of a fire

at the Cogeneration Facility.

5.6 Title to Water. Title to, and risk of loss of, Process Water and Steam, Cogeneration

Facility Wastewater, Potable Water, Service Water, and Fire Protection Water will remain with

APCI.

ARTICLE 6 - FUEL SUPPLY
APCI shall, at its own expense, manage and procure all fuel and fuel transportation
required to operate the Cogeneration Facility except as otherwise provided in section 7.3 below.
The fuel supplied to the Cogeneration Facility shall meet SOLAR’s minimum quality

specifications as set forth in Attachment 4.

ARTICLE 7 - ANCILLARY SERVICES

7.1 Steam Usage Curtailment Periods. APCI shall provide Gulf Power with immediate
telephonic notice followed by prompt written notice of commencement of any period during
which APCI is either unable or unwilling to take the Steam output from the HRSGs resulﬁng
from the thermal energy output of the CTs (“Steam Usage Curtailment Period”). As part of said
written notice, APCI shall endeavor to provide committed price quotes for PWs and Fy, as those
terms are defined in sections 7.2 and 7.3 below, for use by Gulf Power in connection with its
dispatch decisions regarding the operation of the Cogeneration Facility for deliveries of electricity
onto Gulf Power’s system during such period. In any event, APCI shall provide such committed
price quotes no later than twenty-four (24) hours following the commencement of any Steam
Usage Curtailment Period. The quoted prices PW and Fi shall reflect APCI’s actual cost of

process water and fuel to supply the Cogeneration Facility during such period. Such prices and
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any resulting charges during such periods of Steam Usage Curtailment shall be subject to

reasonable audit by Gulf Power and its agents.

7.2 Excess Process Water Charge. To the extent that Gulf Power seeks to operate the

Cogeneration Facility for deliveries of electricity onto Gulf Power’s system during a Steam Usage
Curtailment Period (as defined in section 7.1 above), APCI shall continue to provide sufficient
quantities of Process Water and Service Water to protect the Cogeneration Facility. During such
periods of operation, Gulf Power shall pay APCI an Excess Process Water Charge (“EPWC”)

calculated as follows:

EP\VCl = (PW;)(CO.)
Where:

» ;= aspecific event during which Gulf Power operates the

Cogeneration Facility for deliveries of electricity onto Guif Power’s
system during a Steam Usage Curtailment Period.
o EPWC; is expressed in $ for each period ;

o PW; = the quoted price for excess process water provided with the
notice required in section 7.1 expressed in dollars per kilowatthour.

e CO; = kilowatthour output of the Cogeneration Facility during the
period ;.

The total EPWC for a given month is the sum of each EPWC determined during that month.
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7.3 Excess Fuel Charge. To the extent that Gulf Power seeks to operate the

Cogeneration Facility for deliveries of electricity onto Guif Power’s system during a Steam Usage
Curtailment Period (as defined in section 7.1 above). Gulf Power shall either supply its own fuel
to the Cogeneration Facility or pay APCI an Excess Fuel Charge (“EFC”) calculated as follows:

EFCi = (Fs)(Qi)

Where:
e ;= aspecific event during which Gulf Power operates the

Cogeneration Facility for deliveries of electricity onto Gulf Power’s
system during a Steam Usage Curtailment Period.

o EFC,is expressed in $ for each period ;

o F¢=the quoted price for fuel (natural gas) provided with the notice
required in section 7.1 expressed in dollars per cubic feet.

e Q; = the quantity of fuel (natural gas) consumed during the period ;
measured in cubic feet.

The total EFC for a given month is the sum of each EFC; determined during that month.

7.4 Adjustments for Third Party Steam Sales. There shall be adjustments to charges

between the parties in the event that Gulf Power sells Steam to third parties during a given month,
based on the following: (i) the CSC otherwise applicable for that month pursuant to section 8.1
below shall reflect an appropriate reduction based upon the percentage of total steam sales made
to third parties during the month, and the proportion of the Construction Agreement that
represents boiler investment; (ii) the Excess Process Water Charge otherwise applicable for that
month pursuant to section 7.2 above shall reflect an appropriate increase in the event that Gulf
Power does not provide condensate return from said third party steam sales; (iii) unless Gulf
Power is supplying its own fuel to the Cogeneration Facility, the Excess Fuel Charge otherwise
applicable pursuant to section 7.3 above shall reflect an appropriate increase based upon an
estimate of the quantity of fuel consumed to produce the volume of steam sold to third parties.
Such sales should be made only after properly reflecting the transfer of title for such Steam to the

third party. This provision notwithstanding, Gulf Power is under no obligation or compulsion to

-19-
) . v)

sell steam to third parties.
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ARTICLE 8 - PRICE AND OTHER PAYMENTS

8.1 Cogeneration Services Charge. For the first right to all thermal energy output from

the Cogeneration Facility, APCI shall pay to Gulf Power a Cogeneration Services Charge

(“CSC") determined monthly for each month following the Commercial In-Service Date pursuant

to the following formula:

CSC=K-(N*{(1-X)*R)
Where:
e K =5§220,000

« N =the monthly net electrical output of the Cogeneration Facility
measured in kilowatthours limited to Gulf Power’s total supply of
kilowatthours to serve load at APCI during the month.

o X = the decimal result of the Fuel Cost Recovery factor for the
month applicable to Guif Power’s electrical service to APCI as
established or approved by the FPSC divided by the total tariff rate
for electrical service to APCI for the month as established or
approved by the FPSC.

o R =the total taniff rate (expressed in $/kWh) for the electrical
service to APCI for the month as established or approved by the
FPSC, including base customer charge, demand and energy charges
and all cost-specific cost recovery factors, but excluding state and

local taxes.

Notwithstanding the foregoing, the CSC applicable for any month shall not be less than zero.

8.2 Credit for As-available Energy. Each month Gulf Power shall provide APCI with a

credit for the excess electrical output of the Cogeneration Facility over the amount used to serve
load purchased by APCI under section 2.1 hereof during the month as determined on an hour-by-
hour basis. This credit amount shall be based on Gulf Power's system incremental fuel cost as
determined on an hour by hour basis in conjunction with Gulf Power's participation in the
Southern electric system's economic dispatch. The calculation of the credit shall be based on the
sum, over all hours of the billing period, of the product of each hour's system incremental fuel
cost times the excess electrical output delivered to Gulf Power's system for that hour. The

resulting credit amount will be applied against the total charges otherwise payable to Gulf Power

'jasdata apc19Nkfinai 1 6 TN
09/24/97 /D S
-20- @ D



- : N

for the month resulting from the sum of the applicable electric bill and the Cogeneration Services
Charge. No credit under this section will be payable for any excess electrical output of the
Cogeneration Facility over the amount used to serve the above described load during any Steam
Usage Curtailment Period noticed as described in section 7.1 above or during any other period in

which Gulf Power is responsible for providing the fuel used in the Cogeneration Facility.

8.3 Credit for Fuel Equivalent. Each month following the Commercial In-Service Date

Gulf Power shall provide APCI with a credit for the fuel equivalent of the net electrical output of
the Cogeneration Facility that is equal to or less than the total kilowatthours supplied by Gulif
Power to serve load purchased by APCI during the month. This credit amount will be determined
by multiplying the Fuel Cost Recovery factor for the month applicable to Gulf Power's electrical
service to APCI as established or approved by the FPSC by the net electrical output of the
Cogeneration Facility that is equal to or less than the total kilowatthours supplied by Gulf Power
to serve such load during the month. The resulting credit amount will be applied against the total
charges otherwise payable to Gulf Power for the month resulting from the sum of the applicable
electric bill and the Cogeneration Services Charge. No credit under this section will be payable for
any net electrical output of the Cogeneration Facility that is equal to or less than the total
kilowatthour_s supplied by Gulf Power to serve the above described load during any Steam Usage
Curtailment Period noticed as described in section 7.1 above or during any other period in which

Gulf Power is responsible for providing the fuel used in the Cogeneration Facility.

8.4 Maintenance Escalation Charge. As set forth in section 3.3 above, the financial

responsibility for the Extended Service Agreement and its successors shall be shared between
APCI and Gulf Power as follows:

(a) Gulf Power’s financial responsibility is limited to payments to SOLAR (or other
maintenance provider) not greater than $37,500 monthly ($450,000 annually);

(b) APCI shall bear direct financial responsibility for its pro rata share of all other

amounts due SOLAR (or other maintenance provider) pursuant to the Extended Service
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Agreement and its successors including any escalation to the base monthly fee of $37,500 and any
increase in the base monthly fee that may take effect with successors to the Extended Service
Agreement. Such direct responsibility shall be separate and apart from the Cogeneration Services
Charge set forth in section 8.1 above and shall be due and payable to Gulf Power on the same
basis as the underlying obligation on which this charge is based. Said pro rata share shall be
calculated on the ratio of steam sold to third parties to total steam output of the Cogeneration

Facility other than during Steam Usage Curtailment Periods noticed as provided in section 7.1

above.

8.5 Insurance Charge. The parties hereby acknowledge that the cost of insurance for a

project such as the Cogeneration Facility which is an integral part of this Agreement is a
reasonable and necessary component of the price for services such as those being provided
hereunder. The parties further acknowledge that such insurance costs could (and ordinarily
would) have been factored into the development of the value of the constant “K” that is used as
set forth in section 8.1 above to determine the CSC on a monthly basis that APCI shall pay to
Gulf Power. In order to both keep uncertainties regarding future insurance costs from unduly
inflating the value of the constant “K” and also allow APCI to take advantage of any economies
available to it with regard to the cost of insurance, the parties have agreed to unbundle the cost of
insurance from the monthly CSC. This “unbundling” has been taken into account in the
establishment of the value of the constant “K” set forth in section 8.1 above. Notwithstanding the
unbundling of insurance costs from the value of the constant “K” (and as a consequence thereof),
APCI shall be directly responsible for the cost of procuring and maintaining insurance against all
risk of loss or damage to the Cogeneration Facility for Gulf Power who will continue to be owner
of the insured facility with full control of its operation as provided for in this Agreement. Such
direct responsibility shall be separate and apart from the Cogeneration Services Charge set forth in
section 8.1 above. The Insurance Charge contemplated by this section shall be due and payable
by APCI to or on behalf of Gulf Power on the same basis (monthly, quarterly, semi-annually,

annually or otherwise) as the premium for the insurance policy on which this charge is based.
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8.6 Taxes. Any tax (other than income taxes), howsoever denominated or measured

which may be imposed upon the sale, transportation, delivery, use or consumption of Steam or
any of the Ancillary Services, shall be paid directly by the party receiving the Steam or Ancillary
Services or, if paid by the other party, shall be invoiced to and paid by the party, receiving the
Steam or Ancillary Services, as the case may be. In the event there is enacted by any
governmental authority a new tax as a result of a change in law (“New Tax"), and the New Tax is
imposed upon Gulf Power or APCI on the sale, transportation or delivery of the Steam or
Ancillary Services, or if paid by the other party shall be invoiced to and paid by the party receiving
the Steam or Ancillary Services, as the case may be. For purposes hereof, New Tax shall include
an energy tax (whether measured by carbon content, BTU content, volume, value or otherwise),
value added tax, gross receipts tax or pollution tax but shall not include a tax on net income of the

kind in existence on the date of this Agreement.

ARTICLE 9 - TERMS OF PAYMENT
9.1 Payments. On or after the 10th day of each month, Guif Power shall separately
invoice APCI for the Cogeneration Services Charge, the Maintenance Escalation Charge, the
Insurance Charge and the electric bill applicable to the prior month. Gulf Power shall also
provide a separate invoice for the applicable credits due for the prior month pursuant to the
provisions of sections 8.2 and 8.3 of this Agreement. For the convenience of the parties, Gulf
Power will also provide a consolidated net statement of account for all four invoices. APCI shall

pay the charges due as stated on the consolidated net statement of account within fifteen (15)

days of receipt.

9.2 Billing Disputes. In the event a dispute arises as to the amount payable on any

invoice issued pursuant to this Agreement, APCI shall nevertheless pay the amount not in dispute
to Gulf Power, pending resolution of the dispute. Ifit is determined that APCI owes Gulf Power

any or all of the disputed amount, then APCI shall pay to Gulf Power that amount, along with
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interest, accrued from the date originally due. The interest rate to be utilized is specified in

Article 13.1 of this Agreement.

9.3 Billing Errors. In the event an error is discovered in the amount invoiced and the
invoice in question has already been paid. Gulf Power will refund to APCI the amount of any
overcharge or APCI shall pay to Gulf Power the amount of any undercharge within thirty (30)
days of discovery of such error; however, no retroactive adjustment will be made for any
overcharge or undercharge beyond a period of twenty-four (24) months from the date on which

payment for the discrepant invoice was due.

ARTICLE 10 - FORCE MAJEURE
10.1 Effect of Force Majeure. Subject to Article 10.2 and 10.3 hereof, in the event that

either party hereto is rendered unable, wholly or in part, by Force Majeure to perform its
obligations under this Agreement, other than the obligations of that party to make payments of
money due hereunder, it is agreed that upon such party giving notice of such Force Majeure to the
other party, the obligations of the party giving such notice, so far as such obligations are affected
by such Force Majeure, shall be suspended during the continuance of any inability so caused but

not for any longer period, and such cause shall as far as possible be remedied with all reasonable

dispatch.

10.2 Notice of Force Majeure. The party suffering a Force Majeure event shall give

telephonic notice to the other party of the occurrence of the Force Majeure event as soon as
possible, and will promptly confirm that telephonic notice by written notice delivered to the other
party within forty-eight (48) hours of the event. Such written notice must describe the particulars
of the event, its anticipated duration, and action being taken or planned to remedy the party’s
inability to perform hereunder. When the non-performing party is able, wholly or in part, to
resume performance of any obligation suspended hereunder, that party shall give telephonic notice

as soon as possible, and will promptly confirm that telephonic notice in writing.
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10.3 Definition of Force Majeure. As used herein, the term “Force Majeure” or “Force

Majeure event” shall mean strikes, lockouts, or other industrial disturbances; official or unofficial
acts, orders, regulations or restrictions of any foreign or domestic governmental agency (other
than the FPSC), wars: riots, insurrections; epidemics; landslides; lightning; earthquakes:; fires;
storms; freezing weather of a duration and severity not usually occurring at the Pace Plant;
weather conditions which result in ambient temperatures at or above 110 degrees Fahrenheit;
floods, washouts; explosions, breakage, accidents, injury, or damage to machinery, equipment,
valves, meters, regulators or lines of pipe; civil disturbances; and any other so-called “Act of
God”; such occurrences not falling within the reasonable control of the party claiming Force
Majeure and which, by the exercise of due diligence, the party claiming Force Majeure is unable
to overcome.

It is understood and agreed that the settlement of strikes or lockouts shall be within the
discretion of the party having the difficulty, and that the above requirement that any Force
Majeure shall be remedied with all reasonable dispatch shall not require the settlement of strikes
or lockouts by acceding to the demands of the opposing party when such course is inadvisable in

the discretion of the party having the difficulty.

10.4 Excluded Force Majeure Events. As used herein. the term “Force Majeure”, or

“Force Majeure event”, shall not mean or include:
a. lack of financial resources;
b. changes in the cost of production, operations, or in market conditions;
c. events of commercial impracticability;
d. changes in conditions which were presupposed to exist at the time of execution of this

agreement,; or

e. grossly negligent or intentional acts, errors or omissions of the non-performing party.
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ARTICLE 11 - REGULATORY IMPACT

It is the express intention of the parties that their obligations under this Agreement be
fulfilled without regard to whether any aspect of the transaction may subsequently be disapproved
by the FPSC through the exercise of its regulatory oversight over Gulf Power. To fulfill this
intent, the parties have not included any provision in this Agreement that would excuse Gulf
Power from having to fulfill its obligation to provide thermal energy output from the
Cogeneration Facility to APCI under the terms and conditions of this Agreement because of any
action taken by the FPSC. In the event that such action by the FPSC would have the effect of
preventing Gulf Power from being able to fulfill its obligations to provide thermal energy output
from the Cogeneration Facility to APCI consistent with the overall terms and conditions of this
Agreement, Gulf Power will make any and all arrangements necessary so that another subsidiary
of The Southern Company that is not subject to the regulation of the FPSC will step in and fulfill
the obligation to provide thermal energy output from the Cogeneration Facility under the terms
and conditions of this agreement. As part of such transfer in responsibility for the Cogeneration
Facility, Gulf Power will be responsible for any out of pocket costs incurred by APCI in order to
facilitate such transfer. The charges for Cogeneration Services resulting from the pricing formula
agreed upon by the parties is a price freely negotiated between the parties and is not subject to
review or approval by any regulatory agency including but not limited to the FPSC . APCI agrees
that it shall not take any action or otherwise support any claim that any aspect of this agreement is
subject to the regulatory jurisdiction of the FPSC or any other agency exercising economic
regulatory jurisdiction over Gulf Power. The parties agree that as it may relate to the first divided
portion of the electricity requirements of the Pace Plant as described in Article 2, APCI has no
obligation under this Agreement for ‘stranded costs’ or the recovery of same, either of which may

be defined to be permissible currently or in the future by Federal or State law or regulation.

ARTICLE 12 - RELEASE AND INDEMNIFICATION; INSURANCE

12.1 Gulf Power Release and Indemnification of APCI. Gulf Power agrees to release,

protect, defend, indemnify, save and hold APCI. APCI's affiliates, and their employees, agents,
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representatives, invitees, licensees, contractors, and subcontractors, ana ..eir employees and
agents free and harmless from and against all claims, demands, costs, causes of action, and
expenses (including, without limitation, reasonable fees and disbursements of counsel) which in
any way arise out of or are related to the construction, operation, maintenance or salvage of the
Cogeneration Facility and which are asserted by or arise in favor of Gulf Power, its employees,
agents, representatives, invitees, licensees, contractors, or subcontractors and their agents and
employees (and their spouses and relatives) due to personal injury or death, or damage to or
destruction of property (including business interruption and other consequential losses arising
therefrom), including claims, demands, costs, causes of action and expenses attributable to the
sole, joint, comparative, and concurrent negligence, fault, or strict liability of APCI, and APCI's
affiliates and their employees, agents, representatives, invitees, licensees, contractors,

subcontractors, and their employees and agents, or attributable to any other cause whatsoever.

12.2 APCI Release and Indemnification of Gulf Power. APCI agrees to release, protect,

defend, indemnify, save and hold Gulf Power, its employees, agents, representatives, invitees,
licensees, contractors, and subcontractors, and their employees and agents free and harmless from
and against all claims, demands, costs, causes of action, and expenses (including, without
limitation, reasonable fees and disbursements of counsel) which in any way arise out of or are
related to the construction, operation, maintenance or salvage within the boundary of the Pa’ce
Plant of the steam, wastewater, and process water pipelines and which are asserted by or arise in
favor of APCI and its affiliates and their employees, agents, representatives, invitees, licensees.
contractors, or subcontractors and their agents and employees (and their spouses and relatives)
due to personal injury or death, or damage to or destruction of property (including business
interruption and other consequential losses arising therefrom), including claims, demands, costs,
causes of action and expenses attributable to the sole, joint, comparative, and concurrent
negligence, fault, or strict liability of Gulf Power, its employees, agents, representatives, invitees,
licensees, contractors, subcontractors, and their employees and agents, or attributable to any other
cause whatsoever.
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12.3 Insurance. Gulf Power shall keep the equipment that cori.,,‘\lses the Cogeneration
Facility insured against all risks of loss or damage from every cause whatsoever for not less than
the full replacement value thereof as determined by Gulf Power. Gulf Power shall carry public
liability and property damage insurance covering the equipment. All said insurance shall be in the

form and amount and with companies approved by Gulf Power, and shall be in the name of Gulf

Power.

12.4 Risk of Loss and Damage. APCI hereby assumes and shall bear the entire risk of

loss and damage to the equipment comprising the Cogeneration Facility from any and every cause
arising from any act (or failure to act where APCI had a duty) of APCI, APCI’s affiliates, their
employees, agents, representatives, invitees, licensees, contractors, and subcontractors, and their
employees and agents. No loss or damage to the equipment or any part thereof arising from any
act (or failure to act where APCI had a duty) of APCI, APCI’s affiliates, their employees, agents,
representatives, invitees, licensees, contractors, and subcontractors, and their employees and
agents shall impair any obligation of APCI under this Agreement which shall continue in full force
and effect.

In the event of loss or damage of any kind to any item of equipment comprising the
Cogeneration Facility arising from any act (or failure to act where APCI had a duty) of APCI,
APCU’s affiliates, their employees, agents, representatives, invitees, licensees, contractors, ahd
subcontractors, and their employees and agents, APCI, at the option of Gulf Power, shall:

(a) Place the same in good repair, condition, and working order; or

(b) Replace the same with like equipment in good repair, condition, and working order.

12.5 Other Provisions; Survival. The release and indemnity provisions set forth in

Articles 12.1 and 12.2 above are in addition to and shall not limit or be limited by the other
provisions of this Agreement. Notwithstanding any term or termination provision of this
Agreement, the provisions of this Article 12 are intended to and shall survive the termination or
expiration of this Agreement.
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AR1:CLE 13 - FURTHER AGREEMENT.

13.1 Overdue Obligations to Bear Interest. Any amount owed to either party hereunder

by the other party more than 15 days beyond the date the applicable invoice is received by the

party being billed under this Agreement shall accrue interest each day thereafter that such amount

is not paid at an annual rate equal to the prime interest rate as published in The Wall Street

Journal on the first day such amount becomes past due plus one and one-half percent.

13.2 Real Property Waiver. APCI represents that it is the owner of the real property on

which the Cogeneration Facility will be installed. It is the intent of APCI and Gulf Power that the
Cogeneration Facility itself and the electrical interconnection facilities necessary to connect the
Cogeneration Facility with Gulf Power’s electric transmission and distribution system shall remain
the personal property of Gulf Power or its assigns, removable at will without notice upon the
termination of this Agreement. Gulf Power or its assigns shall have such access to the premises as
they may require for purposes of inspection, sale and removal. Other than as specifically provided
in this Agreement, APCI waives any right, title, lien, or interest it might otherwise have in the
Cogeneration Facility or other personal property of Gulf Power located on the premises. This
waiver is binding on APCI and its assigns for the duration of this Agreement (including any
extensions) and a reasonable period of time following termination of this Agreement to allow for

Gulf Power’s efficient removal of its personal property which it shall be obligated to do.

13.3 WARRANTIES. GULF POWER MAKES NO WARRANTIES, EITHER
EXPRESS OR IMPLIED, AS TO ANY MATTER WHATSOEVER, INCLUDING, WITHOUT
LIMITATION, THE CONDITION OF THE EQUIPMENT COMPRISING THE
COGENERATION FACILITY, ITS MERCHANTABILITY, OR ITS FITNESS FOR ANY
PARTICULAR PURPOSE. Nothing herein shall reduce Gulf Power’s obligations set forth in this

Agreement.
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ARTICLE 14 - DISPUTE RESOLUTION

14.1 Notice of Dispute. In the event a dispute arises between Gulf Power and APCI

regarding the application or interpretation of any provision of this Agreement, the aggrieved party
shall notify the other party to this Agreement of the dispute within ten (10) days after such dispute
arises. If the parties shall have failed to resolve the dispute within ten (10) days after delivery of
such notice, each party, within five (5) days thereafter, shall nominate a senior officer of its
management to meet at a mutually agreed location to resolve the dispute. Should the parties be
unable to resolve the dispute to their mutual satisfaction within twenty (20) days after such

nomination, each party shall have the right to pursue arbitration thereof as provided in Article

14.2.

14.2 Arbitration. In the event the parties are unable to resolve a dispute under Article
14.1 hereof, then either party may submit such dispute to arbitration for final settlement. In such
event:

(a) The arbitration shall take place in Pensacola, Florida or such other location mutually
agreed upon by the parties. The arbitration shall be conducted in accordance with the
Commercial Arbitration Rules of the American Arbitration Association as supplemented by the
terms of this Article 14.

(b) The arbitration panel shall consist of three arbitrators. Each party shall appoint one
arbitrator within seven (7) business days of the filing and service of the arbitration demand. The
third arbitrator shall be selected by the two arbitrators so selected within ten (10) business days
thereafter or, in the absence of any agreement between the first two arbitrators, by the
Commercial Arbitration Rules of the American Arbitration Association.

(c) Within twenty (20) business days after the filing and service of the arbitration demand,
the defending party shall file an answer thereto. Each party shall be entitled to conduct such |
discovery as the arbitration panel shall permit. The parties will provide to the arbitration panel
and to the other party all materials that they deem relevant to the arbitrators' decision at least ten

(10) days prior to the hearing held by the arbitration panel.
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(d) If, in the judgmem of either party, the dispute is material téf “\ghts or obligations of the
parties, the arbitrators shall be instructed to make their determination within sixty (60) days
following the filing of the dispute for arbitration. This instruction shall be made by service and
filing of such instruction within seven business days of the service and filing of the arbitration
demand.

(e) The arbitration award shall be final and binding on the parties, and the parties agree to
be bound thereby and shall act accordingly.

(f) The costs of arbitration shall be borne as determined by the arbitration panel.

(g) Any award of the arbitrators shall be enforceable by any party in any court having

jurisdiction over the party against which the award has been rendered or having jurisdiction at the

place where assets of the party against which the award has been rendered can be located.

14.3 Obligation to Continue Services. When any dispute occurs and when any dispute is
being resolved pursuant to this Article 14, the parties shall continue to exercise their remaining

respective rights and fulfill their remaining respective obligations under this Agreement.

ARTICLE 15 - TERM
This Agreement shall be effective as of the date first above written and continue in full

force and effect for a period ending on the twentieth anniversary of the Commercial In-Service

Date.

ARTICLE 16 - CONSTRUCTION AND OPERATION OF AGREEMENT

16.1 Entire Agreement; Modifications. The provisions of this Agreement shall (a)

constitute the entire understanding of the parties with respect to the subject matter hereof and
supersedes all prior agreements, understandings and commitments, whether written or oral, with
respect thereto and (b) be modified only by written agreement duly executed by authorized

representatives of both parties.
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16.2 Notices. Any nouce required or permitted to be given hei _ .ader shall be in writing

and signed by the party giving such notice and shall be hand-delivered or sent by courier or
certified or registered mail (return receipt requested), postage prepaid, or telecopied to the other
party at the following address or telecopier number:

If to Gulf Power: Gulf Power Company
500 Bayfront Parkway
P. O. Box 1151
Pensacola, Flonda 32520
Telecopier No.: (904) 444-6237
Attention: General Manager, Marketing & Load Management

with a copy to: Gulf Power Company
500 Bayfront Parkway
P. O. Box 1151
Pensacola, Florida 32520
Telecopier No.: (904) 444-6237
Attention: Cogeneration & Special Contracts Administrator

[fto APCI:; Air Products and Chemicals, Inc.
7201 Hamilton Blvd.
Allentown, Pennsylvania 18195-1501
Telecopier No.: (610) 481-2182
Attention: Director, Electricity Supply and Energy Policy

with a copy to: Air Products and Chemicals, Inc.
7201 Hamilton Blvd.
Allentown, Pennsylvania 18195-1501
Telecopier No.: (610) 481-2182
Attention: Director, Primary Energy and Energy Economics

Either party may change the address or telecopier number to which a notice shall be delivered by
similar notice to the other party. The effective date of any notice given in accordance with the
provisions of this Article shall be as of the addressee's receipt thereof, which shall be presumed in
the absence of compelling e.vidence to the contrary to be either one business day following the
date delivered if delivered by hand, telecopier or overnight courier, or three business days

following the date sent if sent by certified or registered mail.
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16.3 Preparation of nureement. Preparation of this Agreemer. _.as been a joint effort of

the parties and the resulting document shall not be construed more severely against one of the

parties than against the other.

16.4 Headings. The captions and headings contained in this Agreement are for
convenience of reference only and in no way define, describe, extend or limit the scope or intent

of this Agreement or of any provision contained herein.

16.5 Severability. The invalidity of one or more phrases, sentences, clauses, Sections or

Articles contained herein shall not affect the validity of the remaining portions of this Agreement.

16.6 Assignment. This Agreement shall be binding upon the parties and their successors
and permitted assigns. This Agreement and any right or obligation contained herein may not be
assigned (including, without limitation, as security for a loan) without the prior written consent of

the other party, which consent shall not be unreasonably withheld.

16.7 Waiver. Any failure of a party to enforce any of the provisions of this Agreement or
to require compliance with any of its terms at any time during the Term shall in no way affect the
validity of this Agreement or any part hereof, and shall not be deemed a waiver of the right of

such party thereafter to enforce any and each such provision.

16.8 Governing Law. This Agreement shall be governed by and construed in accordance

with the laws of the Florida, without giving effect to the choice of law principles thereof.

16.9 Conventions. In this Agreement the singular includes the plural and the plural the
singular; words importing any gender include the other genders: references to statutes are to be
construed as including all statutory provisions consolidating, amending or replacing the statute
referred to; references to writing include printing, typing, lithography and other means of

reproducing words in a visible form on paper; references to agreements and other contractual
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instruments shall be deemed to include all subsequent amendments therero, restatements or
replacements thereof, or changes therein duly entered into and effective among the parties thereto
or their permitted successors and assigns; references to persons include corporations,
partnerships, business trusts. trust, joint ventures, governmental entities and their permitted
successors and assigns as well as natural persons and their legal representatives and permitted
assigns; the term "including” shall mean including without limitation; references to attachments
and sections mean the Attachments to and Sections of this Agreement and references to this
Agreement mean this Agreement including all Attachments; and references to a party's right to

approve any right or obligation hereunder shall be qualified in each instance by the phrase, "such

approval not to be unreasonably withheld.

16.10 Counterparts. This Agreement may be executed in any number of counterparts, all
of which taken together shall constitute one and the same instrument, and either of the parties

may execute this Agreement by signing any such counterpart.

16.11 Confidentialitv. The specific terms and conditions of this Agreement are
considered confidential, proprietary information of the parties and shall not be disclosed to others
by either party without the prior written consent of the other, unless such disclosure is compelled
by a duly constituted governmental authority. In the event that disclosure to such a duly
constituted governmental authority is requested, the disclosing party shall give notice to the non-
disclosing party and shall make reasonable efforts to protect the continuing confidential,
proprietary nature of the information in the course of and after compelled disclosure to the duly

constituted governmental authority.
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[N WITNESS WHEREOF, the parties have caused this Cogeneration and

Energy Services Agreement to be executed as of the date first above written.

GULF POWER COMPANY

i7‘\'~-§ AIR PRODUCTS AND CHEMICALS, INC.
= Ei;

By: /:\/-/Z C/( e —

Title: \J \Cc_j?('-p-s.&ud_
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Attachment 1 -- Construction and Supply Agreement be.ween APCI and SOLAR;
Extended Service Agreement between APCI and SOLAR

The parties acknowledge that the referenced documentation will be attached subsequent to the execution
of the Cogeneration and Energy Services Agreement.

(A)  The Construction and Supply Agreement shall be that document signed 5/30/97 by APCI’s
Director, Project and Logistics Supply and 6/2/97 by SOLAR’s Director, Power Generation Sales &
Marketing, along with the exhibits referenced therein.

(B)  The Extended Service Agreement shall be that document signed 3/30/97 by APCI’s Director,
Project and Logistics Supply and 6/3/97 by SOLAR’s Manager, Sales Services - Customer Service. along
with the exhibits referenced therein.

(C)  Agreement Regarding Assignment and Assumption of Construction and Supply Agreement and
Extended Service Agreement. Form of Assignment and Assumption of Construction and Supply
Agreement and Extended Service Agreement.

Inifials:

- 2, ) s

<
APCI If Power

A /T«
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CONSTRUCTION AND SUPPLY AGREEMENT
Between
AIR PRODUCTS AND CHEMICALS, INC.
And

SOLAR TURBINES INCORPORATED

ORDER NUMBER GE-N4165

SOLAR REFERENCE HO6-812/PD5192



List of Exhibits

Exhibit A - Payment Schedule
Exhibit B - Performance Guarantees
Exhibit B.1 - Turbine Heat Rate, Power Output, Boiler Fuel Consumption Guarantees
Exhibit B.2 - Noise Guarantee
Exhibit B.3 - Emissions Guarantee
Exhibit C - Facility Milestone Schedule
Exhibit D - Scope of Work /
Exhibit E - ES 1972 Site Performance Test Specification /
Exhibit F - ES-9-97Gas Tarbirre-Emissions Test Specification - Method 9 and Method 20 }*/ %
Exhibit G - Price Breakdown :
Exhibit H - Koch Gateway Pipeline Company Fuel Specification
Exhibit I - ES 9-98 Fuel Specification
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ARTICLE 1
Contract Price

1.1 Scope of Work, Contractor shall furnish and supply all design engineering, labor,
materials, equipment and other services and incidentals as described herein ("the Work") to
erect a cogeneration facility (the "Facility") within the Owner's Plant. The Scope of Work
shall be defined by Contractor’s Proposal HO6-812, “Air Products Project Meeting Minutes”
dated April 1, 1997, incorporated herein by reference. and other express agreements between
the parties and defined in Exhibit D. Contractor shall interconnect all materials and equipment
supplied within the Battery Limits as defined; and shall perform Commissioning services and
tests as specified. Defined terms in this Agreement are defined in Article 16, Definitions.

1.2 Contract Price. In full consideration for the performance by Contractor of the
Work, Owner shall pay, and Contractor shall accept, the sum of S10,181,345, Exhibit G -
Price Breakdown. Eight percent (8 %) of the Contract Price shall be retained from invoices
issued after November 1, 1997. The Payment Schedule, in accordance with actual work
performed, shall be as set forth in the attached Exhibit A. Payment Schedule. Turbomachinery
payments shall be invoiced against performance milestones as noted in Exhibit A, and balance
of plant payments shall be paid against monthly progress invoices. Said invoices shall be
payable Net 30 days, unless otherwise poted in Exhibit A, from date of invoice. Adjustments
in the Contract Price shall be made pursuant to Article 2. Changs Orders. and as otherwise

provided for by these Terms.

1.3 Taxes. The Contract Price includes a maximum of $33,000 for all applicable
federal, state, and local taxes (including but not limited to taxes measured by income or net
worth, franchise taxes, excise taxes, privilege taxes, use, value added or sales taxes) which
may be assessed on or paid or accrued by the Contractor. its Subcontractors, and vendors or
otherwise which arise as a result of the Contractor’s performance of the Work and erection of
the Facility under this Agreement. This maximum tax Liability of $33,000 is limited to the
current scope of work as defined in Exhibit D of this Agreement and is based on advice
received from the Owner who shall furnish to the Contractor an Affidavit for Sales and Use
Tax Exemption which shall extend to any and all items authorized by Florida law. To the
extent tax liability is greater than $33,000, Owner shall be liable and responsible for payment

of such tax.
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ARTICLE 2
Change Orders

2.1 Change Orders. Owner may order Contractor to perform extra Work or alter, add
to or deduct from the Work. All such Change Orders shall be in writing executed by Owner's
Representative. No extra Work or changes to the Work shall be made except in accordance
with a duly-issued Change Order of Owner authorizing such extra Work or changes. In no
event, however, will Contractor be required to perform any extra Work or otherwise modify
or change any item of Work if such would in the Contractor's sole judgement have an adverse
effect on the ability of the Facility, or any Component thereof, to meet any of the guarantees
or pass any of the Joint Verification Tests provided for herein, without the same being

modified as appropriate.

2.2 Request by Contractor. Contractor shall provide Owner with written notice

of any condition or event, including any Delaying Event, Force Majeure, or unforseen
condition causing a delay all as set out in Article 12, Delays, Force Majeure and Unforeseen
Site Conditions, that Contractor believes will require any modification of or change to the
scope of the Work, the Facility Schedule or the Contract Price. Such notice shall be issued
within ten (10) working days after Contractor determines that the condition or the occurrence
of any such event requires a request for a Change Order, shall describe such condition or event
in detail, and shall specify the adjustment to the scope of the Work, the Facility Schedule or
the Contract Price requested by it. Contractor shall provide such additional information as
Owner may reasonably request. Owner shall have a reasonable time to review and accept
Change Orders but not more than ten (10) working days.

2.3 Payment for Change Qrder Work, The price of any Work ordered by a Change

Order, if any, shall be agreed to by Owner and Contractor prior to the commeacement of such
Work and shall be added to or subtracted from, as may be approprate, the Centract Price. The
price of any Work shall be quoted on a fixed price basis for turbomachinery and other
purchased equipment. As agreed by the parties, certain work may be quoted on a cost basis,
plus 15 % for overhead and profit.

2.4 W; i Unless a Change Order is

issued by Owner pursuant to a request of Contractor under the procedures specified in Article

2 hereof, Contractor shall have ten (10) days after receipt of a Change Order to notify
Owner in writing that the change requested will have an adverse effect on Contractor’s ability
to meet the scheduled date for Substantial Completion and Acceptance or upon any of
Contractor's warranties or guarantees under this Agreement. Such notice shall provide a
detailed statement of the reasons for and the extent of any such effect on the schedule or the
warranties or guarantees. Owner shall have ten (10) business days in which to respond to such

potice.
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ARTICLE 3
Relationship of Owner, Contractor and Subcontractors

3.1 Status of Contractor, Contractor shall perform and execute the provisions of this
Agreement as an independent contractor to Owner and shall not be an agent or employee of

Owner.

3.2 Subcontracts and Subcontractors. Contractor shall have the right to have any of

the Work or any other obligation of Contractor undertaken in connection with the Facility or
this Agreement accomplished by Subcontractors, or by Contractor’s affiliates. Subcontractors
shall be selected by Contractor, and Contractor shall be solely responsible for the satisfactory
performance of Subcontractors. No contractual relationship shall exist between Owner and
any Subcontractor with respect to the Work to be performed hereunder. Contractor shall pay
each Subcontractor in accordance with the terms of the subcontract between them.

ARTICLE 4

Contractor's Responsibilities

4.1 Eacility Design, Construction and General Responsibilities. Contractor shall

design and construct the Facility in a manner which shall be consistent with the layout of the
Facility as shown in this Agreement, the Standards of Design and Codes set forth in this
Agreement, and technical descriptions set forth in this Agreement, and is compatible and
consistent with the interconnection criteria described in this Agreement.

4.2 Contro] of the Work, Contractor shall be solely responsible for all construction
means, methods, techniques, sequences, procedures and safety programs in connection with
the performance of the Work, in accordance with Air Products Contractor Safety Procedure
Manual 710, which shall be provided to Contractor. relating to work performed on Owner’s
site, and Contractor will direct Contractor’s subcontractors to comply with Air Products
Contractor Safety Procedure Manual 710 relating to work performed on Owner’s site.

4.3 Contractor's Representative, Contractor shall appoint a project manager (the

"Contractor's Project Manager") who shall be responsible for the performance of the Work by
Contractor and shall be authorized to receive Change Orders and to otherwise act on behalf of
Contractor. Contractor shall provide Owner written notice of the name, current address, day
and night telephone and facsimile numbers and telegraphic address of Contractor's Project

Manager.
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4.4 Consultation with Owner, Contractor shall consult with Owner concerning the

Work and compliance with this Agreement at all reasonable times. Owner shall conduct such
review, comment and consultation in a timely manner so as not to delay the Work. Unless a
specific review obligation is otherwise imposed on Owner by this Agreement, such review,
comment and consultation by Owner shall not relieve Contractor of any responsibility for the
Work to be performed by Contractor under this Agreement.

4.5 Access to Information, Upon request, Contractor shall make available to Owner
all plans, drawings, engineering calculations and studies, bid packages and any and all other

documents associated with the Work; except that Owner shall not have access to cost data,
including the dollar amounts of the bids received, except as may be specifically provided in

this Agreement.

4.6 Ownership and Re-use of Documents, Unless otherwise agreed to by the parties,

all designs, drawings or specifications and reproductions thereof shall be the property of
Owner and shall be delivered to Owner at the completion of the Work. Owner shall not,
without the prior written approval of Contractor, use or grant others permission to use any
design, drawings or specifications or reproductions thereof, which Contractor prepares
hereunder and in which Contractor has declared a proprietary right, for expansion or
substantial duplication of the plant or any other disclosure to any third parties. All engineering
designs, data and specifications for the gas turbine generator sets are proprietary to Contractor.

4.7 Spare Parts for Contractor Manufactured Products, Contractor shall develop, in

consultation with Owner, a list of spare parts, necessary or advisable for the long-term

operation and maintenance of Contractor manufactured products included in the Work. During
the course of construction Contractor will use reasonable efforts to advise Owner when the
coordination of purchases by Contractor and Owner would allow Owner to realize a cost-

savings on its purchase of spare parts.

4.8 Security. Contractor shall be responsible for security at the site of the Work until
Substantial Completion and Acceptance. If security guards are required by Owner, the cost of
such guards will be an extra cost and shall be added to the Contract Price by Change Order.

4.9 Reasonable Access. Contractor shall provide (with prior scheduling) Owner or its
representatives with reasonable access to the Work; provided, however, that Contractor may
provide, and Owner shall accept, an escort or any safety measures that Contractor, in its sole

discretion, deems necessary or advisable.

4.10 Emergencies, In the event of any emergency endangering life or property,
Contractor shall take such action as may be reasonable and necessary to prevent, avoid or
mitigate injury, damage or loss.
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4.11 Cenificates, Temporary Permits and Licenses. Except for the Major Permits

- (which are the responsibility of Owner), Contractor shall secure and pay for all approvals,
certificates, permits and licenses of a temporary nature as may be required for the proper
execution and completion of the Work, including, without limitation, those permits listed in
this Agreement. Contractor shall promptly deliver to Owner copies of all such approval,
certificates, permits and licenses. Owner shall be responsible for providing Contractor with
such assistance as Contractor may require in its efforts to obtain or comply with the foregoing

approvals, certificates, permits and licenses.

4,12 Laws and Regulations, Contractor shall conform with all laws, ordinances, rules
and regulations which matenially affect Contractor's performance of the Work. Compliance by
Contractor with any laws, ordinances or regulations applicable to the Work that become
effective or are changed after the effective date of this Agreement shall be handled in

accordance with the procedures established in Article 2, Change QOrders.

4.13 Change in Law, .

(a) Owner shall be responsible for costs and liabilities that are the resuit of Changes in
Law. In the event of the occurrence of any Change in Law after the date of this Agreement.
Contractor shall remain responsible for taking all reasonable efforts to mitigate the adverse
effects due to the occurrence thereof, including any additional costs and delays to the Work.
Such reasonable efforts shall also include compliance with instruction of the Owner director at
overcoming or minimizing additional costs, liabilities or delays. Additionally, Contractor
shall, unless and until this Agreement is terminated pursuant to its terms, continue to use its
best endeavors to complete the Work notwithstanding the occurrence of any Change in Law.

(b) If and to the extent any Change in Law increases the cost of performance of the
Work, Owaner shall compensate Contractor for those reasonable and documented costs plus a
reasonable profit not to exceed fifteen percent (15 %). thereon attributable to compliance with
or satisfaction of any such Change in Law. All claims by Contractor for compensation under
this Article 4.13 must be made in accordance with Article 2.2.

ARTICLE 5
Owner's Responsibilities
5.1 Major Permits, Owner shall be responsible for obtaining all Major Permits and
ensuring that the specifications herein conform to all such Major Permits. Copies of all such

Major Permits (both interim and final) shall be promptly furnished to Contractor for its
information.
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5.2 QOperation and Maintenance, Owner shall have the full responsibility and shall

bear the full risk for all aspects of the care. custody, maintenance and operation of the Facility

after Substantial Completion and Acceptance. Owner shall supply appropriate personnel to
operate the Facility on behalf of Owner during the Commissioning and Facility Start-Up
phasss, the Joint Verification Test and Substantial Completion and Acceptance. Responsibility

for facility control shall be as set forth in Article 6.7.

5.3 Site and Facility Information. Owner shall provide, at no cost to Contractor, the

following services and information, to the extent needed in connection with the conduct of the
Work: all bench marks, elevations, base lines, and other data and drawings for proper

location of the Work.

5.4 Heat Recovery Unit Boildown, Prior to Substantiél Completion and Acceptance,

Contractor shall be responsible for all boildowns or washouts of the Heat Recovery Unit with
Owner's assistance as required.

5.5 Other Obligations of Owner. Owner shall also provide or arrange for the services

and the materials as may be specified as the responsibility of Owner Section 4.E in
Contractor’s Proposal.

5.6 Owner's Representative, Owner shall appoint a person to act on its behalf as its
authorized representative (the "Owner's Representative”). Owner's Representative shall have

the authority to issue Change Orders and make all other decisions with respect to this
Agresment on behalf of Owner. Owner shall provide Contractor written notice of the name.
currenr address, day and night telephone and facsimile numbers and telegraphic address of
Owner's Representative. In all matters concerning this Agreement or the Work, Contractor

shall consult with Owner's Representative.

5.7 QOwner's Right To Inspect. Owner shall have the right at all reasonable umes to

inspect the Work and to observe the tests relating to the Facility that are conducted prior to the
issuance of the Cenificate of Substantial Completion and Acceptance and the Joint Verification

Test thereafter.
5.8 Qwner's Review of Drawings, Owner shall have the right to review and maintain

three (3) sets of drawings and specifications prepared by Contractor and its subcontractors and
vendor's. The Plot Plan, P&I Flow Diagram, General Arrangement Drawings, and Electrical
Single Line Drawings are subject to approval by Owner, which approval shall be timely given
within ten (10) working days unless otherwise mutually agreed. All other drawings and
specifications shall be submitted to Owner for review but not for approval as soon as
complated by Contractor and shall be returned to Contractor immediately after review by

Owner
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5.9 Use of Owner's Facilities. Plant services and Facilities at the Site may be used by
Contractor only to the extent available and convenient to Owner, and in accordance with such

limitations and regulations as Owner may impose. Specific utilities which will be made
available to Contractor are set forth in Contractor's Proposal, or shall be agreed by the parties.
Approval of Owner, which shall not unreasonably be withheld, must be obtained for erection
of temporary buildings, storage of material and other use of space outside the Battery Limits.

ARTICLE 6

Commencement of Work,
Liquidated Damages for Delay,
Substantial Completion and Acceptance
and Final Acceptance of Work

6.1 Commencement of the Work, Contractor shall commence the Work promptly

upon the final execution of an agreement with Contractor, unless otherwise agreed to by the
parties.

6.2 Schedule. Contractor shall perform the Work in compliance with the Facility
Schedule and attend regular meetings with Owner as contemplated herein. Time is of the
essence in regard to Substantial Completion and Acceptance, and Owner’s sole and exclusive
remedies are the Liquidated Damages as defined in Aricle 6.3 herein. As such, Contractor
shall use due diligence in pursuit of its contractual delivery commitments. Contractor shall
notify Owner in writing at any time Contractor has reason to believe that the Facility Schedule
will not be met and will specify in such notice the corrective action planned by Contractor. '

(a) If Contractor fails to meet any material Facility Schedule date. for a reason other
than one set forth in (b) of this Article 6.2, at the reasonable request of Owner, Contractor
shall submit a “schedule recovery plan” two (2) weeks after the missed date detailing a wrirten
plan to recover lost schedule, which plan may include working overtime, adding personnel or
other schedule recovery measures. If Contractor fails to meet two consecutive Facility
Schedule dates, Contractor shall submit a written “schedule recovery plan” for Owner’s
approval. If the parties reach agreement on such a plan, Contractor shall proceed with its
recovery plan and continue to furnish progress reports showing the effects of the recovery
plan. If the schedule recovery plan does not improve the schedule or if additional material
delays are incurred within two (2) weeks after the above described meeting, senior
representatives from Contractor and Owner shall meet in an effort to reach agreement on a

revised recovery plan.

(b) If, by reason of (i) the amount or nature of extra or additional work, (ii) Force
Majeure delay or (iii) any other cause for extension of time specifically provided for in this
Contract, Owner shall, after due consultation with Contractor, extend the applicable Facility
Schedule, for such reasonable time as completion of the Work involved in achieving such
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Facility Schedule actually has been delayed thereby. In making such determination, Owner
shall take into consideration whether Contractor acted reasonably to mitigate the delaying
effect of such event. Contractor shall consult with Owner 1o determine the steps (if any) that
can be taken to overcome or minimize the actual or anticipated delay.

6.2.1 Delay in completion of foundation/civil work, Foundation/civil work shall be

completed, by others, on or before September 19, 1997. Any delay in such completion shall
result in a delay in schedule and the Substantial Completion and Acceptance shall be extended,
by an amount to be advised by Contractor.

6.3 Liquidated Damages for Delay. In the event Contractor fails to complete the Work

on the agreed date for Substantial Completion and Acceptance,. not including the Joint
Verification Test, except as such date may be extended in accordance with Article 6.12
Extensions. the Contractor is liable to pay the Owner the sum of $5,000 per day for the first
thirty days, and increasing to $10,000 per day thereafter for each day delay in achieving
Substantial Completion and Acceptance (not including the Joint Verification Test), by 31
March 1998, as liquidated damages, and not as penalty, which the parties agree represents a
reasonable estimate of the damage to be incurred by the Owner in the event of delay. If two of
the three units provided under this Agreement reach Substantial Completion and Acceprance,
(not including the Joint Verification Test), in accordance with the contractual commitment date
above, the Liquidated Damages for the third unit shall be reduced to $1,500 per day for each
day of delay in reaching Substantial Completion and Acceptance, not including the Joint

Verification Test.

The maximum Liquidated Damages for Delay shall not exceed an aggregate of five percent
(5%) of the Contract Price for delay in achieving Substantial Completion and Acceptance (oot
including the Joint Verification Test), by 31 March 1998.

It is understood that no damages may be sought for delays in delivery of items which will not
affect the beneficial use of the equipment, or the normal, safe and efficient operation of the
equipment to be provided hereunder. and that payment of liquidated damages. as herein
provided, and shall be the Owner’s sole and exclusive remedy for delays due to causes for
which the Contractor is responsible under this Agreement. Owner will extend a two week
grace pericd provided that Owner’s methylamines plant planned start-up date will not be

impacted.

6.4 Manuals. At least two (2) weeks in advance of the date of Substantial Completion
and Acceptance, Contractor shall furnish Owner with a quantity of four (4) copies of
maintenance and operating manuals, in Contractor’s form and format, as defined in

Contractor’'s Proposal.
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6.5 Estimated Time of Substantial Completion and Acceptance, Contractor has

scheduled that Substantial Completion and Acceptance (not including the Joint Verification
Test), of construction will occur on or before March 31, 1998, provided this Agreement is
executed by Owner on or before May 31, 1997. Contractor shall deliver to Owner the Notice
of Substantial Completion and Acceptance prior to the date on which Contractor expects

Substantial Completion and Acceptance to occur.

6.6 Cenificate of Substantial Completion and Acceptance, Owner shall, within ten

(10) calendar days after receipt of the Notice of Substantial Completion and Acceptance,
inspect all construction Work, review the list of Punch List Items and (a) either prepare and
deliver to Contractor a written Certificate of Substantial Completion and Acceptance, or (b) if
good cause exists for so doing, notify Contractor in writing that Substantial Completion and
Acceptance has not been achieved, stating in detail its reasons therefor. In the event Owner
determines that Substantial Completion and Acceptance has not occurred, Contractor shall
promptly take such corrective action, if any, as will cause Substantial Completion and
Acceptance to occur and shall issue to Owner another written Notice of Substantial Completion
and Acceptance. Such procedure shall be repeated as necessary until Owner 1ssues a written
Certificate of Substantial Completion and Acceptance, which Certificate shall not be

unreasonably withheld.

6.7 Control of Facility Operation. Unril Substantial Completion and Acceptance. and

prior to the Joint Verification Test, Contractor shall be responsible for overall control of the
Facility. After Substantial Completion and Acceptance, Owner shall be responsible for all

care, custody, maintenance and control of the Facility and all impact of Facility operation on
the Plant. Contractor will provide technical assistance and operational direction of the Facility”
during Commissioning and the Joint Verification Test. During Commissioning and until
issuance of the Certificate of Substantial Completion and Acceptance, the Facility shall not be
operated for the Owner's beneficial use without approval by Contractor. Full Facility
operational control shall be promptly turned over to Owner upon the issuance of the Certificate
of Substantial Completion and Acceptance, and operation thereafter shall be the sole

responsibility of Owner.

6.8 Release and Waivers, Contractor shall deliver with the Notice of Final Acceptance
of Work a certificate, in a form to be mutually agreed, providing that releases or waivers of all
liens and claims arising through Contractor in connection with the Work (including releases or
waivers for all labor, services, material and equipment for which a lien or claim could be
filed) have been obtained and that all payrolls, material and equipment bills and other
indebtedness connected with the Work for which Owner or its property may be responsible
have been paid or otherwise satisfied. In the alternative, Contractor may provide Owner with
an indemnification agreement indemnifying Owner against all such liens and claims.
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6.9 Completion of Work, Contractor shall complete the Work as soon after the date
of Substanual Completion and Acceptance as practicable, but in no event later than forty-five
(45) days after such date, unless extended as provided herein. Subsystems, or major
Components may be Commissioned and tested individually as they are ready for service.

6.10 Natice of Final Completion of Work, When Contractor believes that Final

Completion of Work of the Facility has occurred and the Performance Guarantees as described
in Exhibit B and Article 7 have been successfully demonstrated as provided in Article 7, or the
provisions of Article 7 have otherwise been met, then, Contractor shall deliver to Owner the

Notice of Final Completion of Work.

Owner shall. within ten (10) days after issuance by Contractor of the Notice of Substantial
Completion and Acceptance, review and inspect the Facility and, either (a) issug a Certificate
of Substantial Completion and Acceptance and, after the Performance Guarantees as described
in Exhibit B and Article 7 are demonstrated, pay the outstanding balance of the retention less a
reasonable amount, to be mutually agreed, for the value of the outstanding Punch List Items,
but in any event retention shall be paid in full not later than 90 days from Substantial
Completion and Acceptance, provided delays are outside of Contractor’s control, or (b) if
good cause exists for doing so, disapprove the Notice of Substantial Completion and
Acceptance in writing, with a detailed explanation of the reasons for such disapproval.

(b)Cznuificate of Final Completion of Work

Owner shall. within ten (10) days after issuance by Contractor of the Notice of Final
Completion of Work, review and inspect the Facility and, either (a) issue a Certificate of Final
Completion of Work, or (b) if good cause exists for doing so, disapprove the Notice of Final
Completion of Work in writing, with a detailed explanation of the reasons for such

disapproval.

6.12 Extensions, The dates of Substantial Completion and Acceptance and Final
Completion of Work shall be extended: (a) upon the occurrence of a Delaying Event, (b)
upon the issuance of a Change Order requiring extension of the schedule, executed in
accordance with the procedures set forth herein, and (¢) for delays caused by the failure of
Owner to perform its obligations under this Agreement. In the event an extension of the date
of Substantial Completion and Acceptance or Final Completion of Work is required by the
provisions of this Article, the parties hereto shall immediately negotiate in good faith to
determine the appropriate length of the extension and the effect, if any, on the Contract Price
and the warranties. If the parties hereto are unable to agree during such good faith
negotiations, the marter shall be resolved as provided in Article 14. Disputes Resolution

herein.
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ARTICLE 7

Joint Verification Test, Reliability Test
Demonstration of Performance Guarantees, and
Substantial Completion and Acceptance

7.1 Joint Verification Test. The Joint Verification Test will demonstrate that the
Facility meets the guaranteed performance specified in the attached Exhibit B.1 The Joint
Verification Test shall be performed in accordance with ES-1972, Level 1 prior to 250 hours
of gas turbine engine hours after delivery to the site, and will be deemed to have been
successfully passed if not completed within 750 cumulative engine operating hours from
delivery excluding delays due to inability of Contractor to meet the required performance.

If the equipment provided hereunder does not meet the guaranteed performance specified in
Exhibit B.1 to this Agreement in accordance with ES 1972, level 1, (Exhibit E - ES-1972 Site
Test Specification), as demonstrated by official performance tests, Contractor will effect
changes, alterations and/or modifications to achieve the guaranteed minimum performance.
Such changes, alterations and/or modifications and successful demonstration of performance
shall be initiated and completed by Contractor within a reasonable period of time. Contractor
will base its decisions for such alterations upon the results, data and operating characteristics
of the equipment, and will inform Owner of the work to be done before proceeding with any
appreciable alterations. Contractor reserves the right to make any such changes, alterations or
modifications deemed necessary, and Owner will provide full cooperation required to facilitate

the work at minimum cost to Contractor.

Upon successful demonstration, Contractor’s obligation regarding guaranteed performance
specified in Exhibit B.1 to this Agreement is deemed met. In the event testing cannot be
conducted within the time specified, unless the parties mutually agree to extend such time
period, for any reason other than the fault or negligence of Contractor, then Performance
Guarantees shall be deemed met, provided however, if testing cannot be conducted within the
time specified, due to a Delaying Event which is not caused by or at the direction of Owner,
the parties may negotiate the testing as a Change Order as provided herein.

7.2 Reliability Test. Contractor offers to perform a reliability test for 24 hours for
each unit to a minimum of 100% of on line availability. If a unit trips or is shutdown prior to
reaching 24 hours of continuous running for any reason associated with Contractor’s scope of
supply, Contractor will correct (e.g. adjust, repair, replace) the Facility as appropriate and re-
run the 24 hour test. This process will be repeated until the reliability test is satisfied for each
unit. If a unit trips or is shutdowa prior to reaching 24 hours of continuous running due to
problems not associated with Contractor’s scope of supply. Owner shall pay for Contractor’s
additional time to re-run the 24 hour test. It is agreed that Contractor is permirted to run the 4
hour performance test within the 24 hour reliability test. If all three cogen units are not
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available, through no fault of Contractor, for concurrent 24 hour reliability testing, the price
for the reliability testing will be increased to a maximum of $5,000/day for each additional 24

hr test period.

7.3 Noise Guamantee, The Noise Guarantee specified in the attached Exhibit B.2 shall
be in accordance with Exhibit B.2 and will deemed to be met upon submittal of designs
certified by a Registered Engineer to not exceed ratings specified.and to be made availzble prior =
installation. ‘

7.4 Emissions Test. Contractor's obligations hereunder for the Emissions Guarantes are
subject to Qwner operating the equipment in accordance with manufacturerWh all
Contractor's air and fuel quality specifications. Emissions testing, by others,” shall be conducted  done 1.
within 30 days of the Joint Verification Test. If testing is not accomplished within such 30 cays, accorda:
and should there be any question over the Facility not meeting the Emissions Guarantee in with Me:
accordance with Exhibit B.3, Owner must notify Comtractor in writing. Contractor will respond 2 20d
within a reasonable time after notification setting up a mutually agreed date for emissions testing, ‘:;t;gj.,f
to be paid for by Owner, and during which Contractor personnel must be present, If after such g (Ex;
testing Contractor agrees emissions are greater than the Emissions Guarantee, then Contractor  F) |
will correct (e.g. adjust, repair or replace) the Facility as appropriate and so that it falls within the ,'u
Emissions Guarantee. Ifit is found that the Facility is in compliance with the Emussions ’
Guarantee, then Owner will pay Contractor, at its standard rates, for the services performed and ?;'S?_
attendance by Contractor personnel during testing. N
Contractor's sole obligation and liability should the equipment not meet the Emissions Guararzee
is to correct the equipment supplied hereunder so that it meets the Emissions Guarantee.
Contractor shall make such corrections within a reasonable period of time.

7.5 Substantial Completion and Acceptance. At this point:

(a) The Contractor will have completed essentially all construction and all
components of the Facilities will have been installed in accordance with the drawings and
specifications, including any approved extra Work and Changes.

(b) All known defects which materially affect operations will have been
remedied.

(c) Loose materials will have been removed from all lines, by flushing or other
means, and from all vessels.

(d) All balance of plant code pressure equipment will have been hydrostatically
or pneumatically tested, either in the vendor's shop or in the field, in accordance with
applicable codes or purchase specifications.

(e) Sprinkler systems, if applicable, including heads, will have been tested and,
where called for, the system will have been charged.
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(f) Fired heaters and boilers will have been hydrostatically or pneumatically
tested. All non-operating pre-firing checks will have been made in accordance with
manufacturer's instructions. Operation of registers and dampers will have been checked and
the position of the indicators will have been verified.

(g) All rotating machinery, and all drivers will have been cold-aligned,
greased, packed and lubricated; motor rotation will have been checked; couplings will have
been assembled, aligned and lubricated, and guards installed.

(h) The gas turbine generator set manufactured by Contractor shall be set and
leveled, the gas turbine and generator cold aligned, on-skid lube oil system flushed and filled
with oil, electrical terminations verified and tested for continuity, turbine control panel
energized and checked for operation and all other mechanical systems checked per

Contractor's procedures.

(i) Instruments will bave been installed, loop checked, calibrated and such
non-operating checks made as are necessary 10 assure operability in the manner required for
the process application. Instrument air lines and wiring will have been checked for correct
hook-up. All lines will have been leak-tested. Orifice plates will have been checked for
correct bore diameter. The diameters will have been stamped on the handles and the plates
hung on flanges, ready for the plant to install after completion of flushing operations.

() Relief valves will have been installed. Prior to this, they will have been
checked by the supplier in the supplier's shop; and in the Owner's instrument shop at Owner's

expense.

(k) Piping will have been hydrostatically or pneumatically tested in accordance
with the piping specifications. Special treatment, such as chemical cleaning, will have been
completed, as required by the drawings or specifications. Suction screens will have been
installed; test blinds removed; and spring supports, anchors and guides checked for removal of
all shipping and erection stops and for correctness of cold settings.

(1) The electrical system will have been installed and tested in accordance with
and to the extent required by the electrical and instrument specifications. Relays will have

been set.

(m) Painting and insulation will have been completed to the extent necessary to
permit the start of Commissioning and/or water batching. Minor work, such as painting,
insulation, etc., which the parties agree is not necessary for start-up can be completed later as

Punch List items.

(n) All inert packing and bed support materials will have been installed.
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(o) Refrigerants and antifreeze will have been installed.
(p) Valves will have been lubricated and packed.

(q) Temporary construction facilities will have been removed to the extent
necessary to permit the start of Commissioning.

(r) The parties will have agreed, in writing, that start-up may begin in a safe
and practical manner. Owner may appoint a representative to witness all tests referred to
above, or Contractor shall provide Contractor's standard documentation to verify all tests are
completed. In the event that any equipment fails to meet any such test, Contractor shall
perform such Work as may be necessary and shall repeat such tests until all requirernents of

such tests are met.

ARTICLE 8
Title and Risk of Loss

8.1 Title, Contractor warrants and guarantees that title to all Work, materials and
Facility equipment will pass to Owner free and clear of all liens, claims, security interests or
encumbrances derivative through Contractor or any of its Subcontractors and that no Work,
materials or Facility equipment will have been acquired by Contractor and passed to Owner
subject to any agreement by Contractor under which an interest therein or encumbrance

thereon is retained by any person or entity.

8.2 Materials, Supplies and Facility Equipment. Title to Contractor's manufacrured

items (e.g. the turbomachinery and related components) will pass to Owner upon shipment ex-
works from Contractor's manufacturing facility. Title to all other materials, supplies and

Facility equipment shall pass to Owner at the time of Substantial Completion and Acceptance.
Contractor shall execute and deliver to Owner all appropriate instruments necessary to transfer

title to Owner.

8.3 Risk of Loss. Notwithstanding which party has title, the risk of damage to or loss
of any material, equipment, supplies or other Facility property, whether stored on or off the
Site, shall remain with Contractor until the issuance of the Certificate of Substantial
Completion and Acceptance. All damage, injury or loss to any Facility property, occurring
either before or after such date, that is caused by the negligence of Contractor, its
Subcontractors, any person directly or indirectly employed by them, or any person for whose
acts they may be liable, shall be remedied by and at Contractor's sole expense, 10 the extent
that such damages are apportioned to Contractor. Contractor shall ensure that all Facility
components are packed and protected in a suitable manner, in accordance with Contractor’s
standard practices and procedures, for transportation to the Facility Site and for protection

against loss or damage until erection.
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ARTICLE 9
Warranty

9.1 Geneml, Contractor hereby warrants to Owner that:

(a) all materials and equipment furnished under this Agreement shall conform in
all material respects to the Standards of Design and Codes, drawings and descriptions as set

forth in this Agreement;

(b) all materials and equipment originally furnished under this Agreement shall
be of good quality, new and unused, except that without otherwise limiting Contractor's
warranties or guarantess, used equipment may be furnished if Contractor first obtains Owner's

consent thereto;

(c) all Services shall be performed in accordance with the drawings and
specifications, in a good and workmanlike manner, in conformity with the applicable
Standards of Design and Codes prevailing at the time the Work is performed or as otherwise

specified in this Agreement; and

(d) when complete. the Facility will be free from improper workmanship and
defective materials and shall conform with the design of the Facility in all material respects.

9.2 Contractor Manufactured Itams. As to Contractor manufactured items within the

scope of Work (e.g. the turbomachinery and related components), Contractor agrees to correct
by repair or replacement (as Contractor elects) any part or component that proves to be
defective in material and workmanship within twelve (12) months after the date that the
Facility successfully passes the Joint Verification Test, or twenty four (24) months from
delivery whichever period shall first expire, provided:

(2) That any defective part or component is returned to Contractor's parts
center in accordance with Contractor's standard warranty claim, transportation prepaid, and

(b) Examination of such part or component by Contractor confirms the
existence of such a defect.

All replacement parts and repaired parts are guaranteed through, but not beyond, the
original Warranty Period.
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9.3 Other Items of Work, Contractor further agrees to assist uwner in obtaining, and
enforce any warranty of any Subcontractor or manufacturer of any major Component part (e.g.
boiler or heat recovery unit, generator, switchgear, fuel gas compressor) not manufactured by
Contractor during the period of applicable warranty for that Component. All major
Components will be purchased by Contractor with a minimum warranty period of twelve (12)
months from that Component's start-up or twenty four months (24) from delivery which ever
occurs first. Contractor shall obtain all written warranties and equipment manuals and deliver

them to Owner.

9.4 Detailed Design. Contractor hereby warrants that the Detailed Design shall be
free from errors and omissions that materially affect the performance of the Facility, and is
consistent and complies with all material federal, state and local agency requirements in effect
as of the date of this Agreement, except requirements of Major Permits which are the
responsibility of the Owner hereunder. Contractor hereby warrants the Detailed Design to be
free from such errors and omissions for a period of twelve (12) months after the date that the
Facility successfully passes the Joint Verification Test. If any such Work proves to be
defective during such period of time, Contractor agrees to correct and reperforny such
defective design work and affected portions of the Work requiring correction at no cost to
Owner. As used in this paragraph, "Detailed Design” shall mean the design of the Facility
structures, electrical interconnection, process design including Facility performance design,
and other elements of the detailed system design, but not including any working component

thereof.

9.5 Extent of Warranty. Contractor's sole liability and responsibility and Owner's
sole and exclusive remedy, with respect to this warranty shall be limited to the remedies set
forth in this Article 9. All such remedies shall be subject to the limitations of Article 9.7
below. Contractor’'s warranty under this Article 9 does not extend to any damage caused by
Owner's misuse, negligence, failure to follow operating instructions, operation or condition of
service more severe than specified, failure to promptly notify Contractor of any defective
Work, or any repairs, adjustments, alterations, replacements or maintenance which may be
required to the Facility as a result of corrosion, erosion or wear and tear in the operation of the
Facility. Owner shall allow Contractor to make such reasonable tests or perform such
remedial services as Contractor may deem appropriate. However, Contractor shall use its best
efforts to make such tests or perform such remedial services promptly and in such a manner
and at such time so as to minimize downtime or Plant disruption to Owner. THIS
WARRANTY IS IN LIEU OF ALL WARRANTIES WITH RESPECT TO THE WORK,
EXPRESS OR IMPLIED AND WHETHER OR NOT BASED ON STATUTE OR
OTHERWISE, INCLUDING WITHOUT LIMITATION, WARRANTIES OF
MERCHANTARILITY AND FITNESS FOR A PARTICULAR PURPOSE. EXCEPT AS

EXPRESSLY STATED HEREIN.

Nothing in this Article 9 shall affect Contractor’s obligations under Article 7 to meet
Guaranteed Performance as specified in the attached Exhibit B.
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9.6 No Special or Consequential Damages, Norwithstandiné any contrary provisions

contained in these Terms and Conditions, neither party, nor their affiliates, shall have any
liability to the other party whatsoever for any special, indirect or consequential loss,
commercial injury or damages such as, but not limited to, loss of profit or production or loss
by reason of Facility shutdown, delay, use or any other cause, whether in contract, negligence

or any other theory of liability.

9.7 Limitation of Liability, Notwithstanding any contrary provisions contained in
these Terms and Conditions, the lability of Contractor, its affiliates, agents, employees,
Subcontractors and suppliers with respect to any and all claims arising out of the performance
or nonperformance of obligations in connection with the design, manufacture, sale, delivery,
storage, erection or use of the Work or the rendition of other services in connection therewith,
whether based on contract, warranty, tort (including negligence), strict liability or otherwise
shall not exceed in the aggregate a sum equal to the Contract Price. No warranty or indemnity
claim shall be asserted against Contractor, its agents, employees, Subcontractors or supplhiers,
unless the injury, loss or damage giving rise to the claim is sustained prior to the expiration of
the period of applicable warranty or other period specified, if a time period is specified, in
these Terms and Conditions, and no suit or action thereon shall be instituted or maintained
unless it is filed for Arbitration as provided for herein (or where Arbitration is not mandated
by these Terms and Conditions, in a court of competent jurisdiction) within the later of one
year after the expiration of such warranty or other period provided for herein or two (2) years
after the occurrence of the injury, loss or damage.

ARTICLE 10
Indemnification

10.1 Contractor warrants that the manufacture, purchase, use or sale of goods purchased
hereunder do not infringe or contribute to the infringement of any letters patent, trademark or
copyright granted by the United States of America or by any foreign country. and agrees to
indemnify and save harmless Owner, its successors, assigns, customers and users of the goods,
against any claim, demand, loss and costs including attorney’s fees arising out of such
infringement; and after notice Contractor agrees to appear and defend, at it's own expense,
any suits at law or in equity arising therefrom. Contractor further agrees to defend, indemnify
and save Owner, its officers, directors, employees, ageats, contractors and subcontractors
(Owner’s Indemnities) harmless from and against any claim, demand, loss and cost, including
attorney’s fees, arising out of (i) injury (including death) to any person (including Contractor’s
employees) or (ii) any third party property damage occasioned by any wilful misconduct or
negligent act or omission of Contractor or any of its directors, officers, employees, agents,
contractors or subcontractors in connection with its obligations under the purchase order to
which this provision applies, or (iii) untl Final Completion any act or omission of Contractor
or its affiliates or anyone acting on its behalf in connection with or incident to these Terms and
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Conditions and the Work to be performed by Contractor hereunder to the extent caused by
Contractor's negligence, except to the extent caused by the negligence of Owner and except
for any loss or injury arising out of any maintenance, operation, or testing or any other work
performed by persons or entities other than Contractor or any of its subcontractors, agents, or
suppliers. The employees, subcontractors and vendors of Contractor shall not be deemed to be
acting on Owner's behalf for purposes of this Article 10. This Article 10 shall survive
termination, cancellation and completion of this Agreement and shall be applied to the full

extent permitted by law.

ARTICLE 11

Insurance and Bonds

11.1 Insurance by the Contractor. Prior to commencing any activities at the Facility

site and through the date of issuance of a Certificate of Final Completion, Contractor shall
procure, at its own expense, and maintain in full force and effect with responsible insurance
carriers authorized to do business in the state of Florida, with a Best rating of “A-IX” or better
(except for policies underwrinten by Lloyds of London and approved English companies i
acceptable to Owner), the insurance coverage as set forth herein.

Further, the Contractor shall require its Subcontractors that will enter on to the Faciliry site to
also carry insurance in compliance with Article 11. and to name the Contractor aad Owner
as additional izsureds.

11.2 Contractor Coverage. Contractor shall procure and maintain the following
insurance:

11.2.1 Builder’s All Risk Insurance. Project specific Builder’s All Risk Insurance on ao
“all risk” basis including but not limited to coverage against damage or loss caused by flood,

boiler and machinery, fire, lighting, storm, vandalism, and theft, including coverage during
acceptance testing. Such insurance shall be on a “completed value” form with no periodic
reporting requirements insuring the full replacement value of the Facility and providing
coverage for removal of debris and coverage for foundations and other property which may be
stored below ground and is part of the Facility. The deductible for the Builder’s All Risk
insurance shall not be more than $250,000. The insurance shall include Subcontractors as
additional insured. The Owner shall be added as a Loss Payee to the extent of its interest.

11.2.2 Workers’ Compensation Insurance, Workers’ Compensation shall be provided

in such amounts as required by state law, including without limitation employer’s liability
insurance for all employees of Contractor in an amount of $2,000,000 per occurrence
including an all states endorsement and longshoremens’ and harbor workers’ compensation act

insurance.
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11.2.3 Commercial General Liability Insurance. Commercial General Liability

Insurance shall be provided against claims for personal injury (including bodily injury and
death) and property damage. Such insurance shall provide coverage for products and

completed operations (which coverage shall remain in effect for a period of at least three years
after the Final Acceptance date); blanket contractual liability coverage; explosion, collapse and
under ground coverage; broad form property coverage; and personal injury coverage. Such
insurance shall contain a $2,000,000 minimum limit per occurrence for combined bodily
injury and property damage and a 34,000,000 aggregate annual limit. A maximum self insured
retention of $2,000,000 General Liability and $5,000,000 Products Liability coverage shall be

permitted.

11.2.4 Comprehensive Auto Liability Insurance, Comprehensive Automobile

Insurance against claims of personal injury (including bodily injury and death) and property
damage, covering all owned, leased, non-owned and hired vehicles used in the performance of
Contractor’s obligations under this Agreement. Such insurance shall contain a $2,000,000
minimum limit per occurrence for combined bodily injury and property damaze and containing
appropriate “no fault” insurance provisions wherever applicable.

11.2.5 Excess Liabilitv Insurance. Excess Liability Insurance on an occurrence basis

pursuant to a policy containing coverage reasonably acceptable to Owner and covering claims
in excess of the underlying insurance described in Articles 11.2.2, 11.2.3 and 11.2.4, with a
limit that brings the total amount of primary and excess coverage to a minimum of
$25,000,000 per occurrence and in the aggregate.

11.3 Cerificates and Cancellations. Contractor shall deliver to Owner certificates of

insurance evidencing the coverage specified in Article 11.2 at least 30 days prior to entering
on to the site to begin work and at least 10 working days prior to any renewal thereof.

11.4 Losses. Contractor shall promptly notify Owner in accordance with Owner's
Sight Safety Requirements of the occurrence of any incident which may result in a liability loss
or claim, or any incident involving personal injury to Contractor’s or any Subcontractor’s
personnel, or to any third party. Additionally, Contractor will notify Owner of any property
damage to the Facility including damage which is covered by the Builder's All Risk policy that
may result in a damages estimate to exceed $125,000. Contractor will also notify Owner of
any incident involving property damage or personal injury that may impact the completion
schedule of the Facility.

11.5 Insurance Drawdown, In the event of a loss covered by the Builder’s All Risk
insurance, Owner and Contractor will cooperate to negotiate with the insurance company an
insurance settlement plan to repair or replace the Facility covered by the policy. The
Contractor will proceed accordingly to repair or replace the Facility as agreed and shall be
paid by the insurance company for the work done, less any deductible amount.
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11.6 Qwner’s Right to Insure. In the event the Contractor fails to procure and maintain
the insurance coverage required by this Article 11, Owner. upon thirty days prior written
notice to Contractor may take out the required policies of insurance and pay the premiums. All

“amounts so paid by Owner shall become an obligation of Contractor to reimburse the Owner,
and Contractor shall forthwith pay such amouats to Owner. In the event the Contractor’s
policies will expire within the aforementioned 30 day notice period, then the requirement for

Owner to give 30 days notice shall not apply.

11.7 Nop-waiver, Failure of Contractor to comply with the foregoing insurance
requirements shall in no way waive the Contractor’s obligations or liabilities under this
Agreement or the rights of the Owner hereunder against the Contractor.

11.8 Owner’s Requirements, Contractor shall comply with such additional insurance
requirements as may be reasonably be required by the Owner. Contractor agrees to investigate
the price and availabiliry of a Commercial Liability policy for an amount of $5,000,000 and,
upon Owner’s request, $25,000,000, that would include the requirement to name the Owner as
an additional insure and insurers to waive their right of subrogation. Any additional cost of
arranging any additional insurance shall be reimbursed by Owner to Contractor and this Article

shall be revised to include such coverage.

11.9 Performance Bonds, Contractor shall, if requested by Owner, at Owner's
expense, furnish a payment and performance bond to secure the completion of the Facility in

accordance with this Agreement.

ARTICLE 12
Delays, Force Majeure and Unforeseen Site Conditions

12.1 Delays, Contractor shall not be liable for any delay in performance, any non
performance, or any other deviation in performance of Contractor's obligations, nor for any
loss or damage to the Work supplied or constructed hereunder. to the extent caused by any
Delaying Event or an event of Force Majeure, and the time for performance under this
Agreement shall be extended as necessary, without penalty or liability for any delays or
damages, for a period determined in accordance with Article 12.2 below.

12.2 Notice of Delaying Event. Within five (5) business days after the occurrence of a
Delaying Event, Contractor shall give written notice thereof to Owner specifying the nawure
and, if determinable, the probable duration of the Delaying Event. Within ten (10) business
days following any such notice, Contractor shall deliver a supplemental notice that (a)
describes the Delaying. Event in detail, (b) states the particular manner in which the Delaying
Event has delaved Contractor's performance hereunder and (c) states the particular date to
which Contractor requests the date of Substantial Completion and Acceptance or Final
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Completion of Work be extended solely by reason of the Delaying Event. Following receipt
of any written notice of a Delaying Event, Owner and Contractor shall immediately attempt to
determine what fair and reasonable extension of the date of Substantial Completion and
Acceptance or Final Completion of Work, if any, has been made necessary solely by reason of
the Delaying Event and shall then amend this Agreement in writing to reflect such extension.
If the parties are unable to agree, the matter shall be submitted to arbitration pursuant to

Article 14 hereof.

12.3 Force Majeure,

(2) A material delay in or total or partial failure of performance of either Contractor or
Owner shall not constitute default, suspension or termination of this Contract or give rise to
any claim for damages hereunder if and to the extent such delay or failure is caused by a Force
Majeure occurrence, provided that the affected party gives written notice within seven (7) days
of the occurrence to the other party of the circumstances constiruting the occurrence, the
obligation or performance that is thereby delayed or prevented, the anticipated length of such
delay and the measure to be taken to minimize the effects thereof. The term “Force Majeure
shall mean an event, condition or circumstance, or a combination thereof, demonstrably
beyond the reasonable control of the party affected and not occasioned by such party’s
negligence, falling within one or more of the following categories:

1) natural calamities such as fires, floods, earthquakes, storm, tornado, cyclone,
tsunami, typhoons, hail, explosions, lightning, epidemic or plague;

(i)  other unusually severe adverse weather conditions that could not reasonably
have been anticipated in the location in which they were encountered;

(i)  political events, including without limitation any act of war (whether declared or
undeclared), invasion, armed conflict or act of foreign enemy, blockade,
embargo, revolution, insurrection or act of terrorism and any strikes, labor
disputes, or other labor disturbances or slow-downs that are widespread or

nationwide;

(iv)  riot, commotion, disorder or labor unrest or strike, unless restricted to the
employees of Contractor or Subcontractors employed performing the Work;

(v) other events wholly beyond the control and without the fault or negligence of
both (1) the party claiming Force Majeure, and (2) any Subcontractor, sub-
Subcontractor, agent, employee or other person for whom the parry claiming
Force Majeure is responsible.

(b)  Notwithstanding anything in this Article 12.3 to the contrary, mechanical or
electrical breakdown or failure of any machinery or plant owned or operated by the Contractor
or Subcontractors, including Contractor’s equipment, due to the manner in which such

0
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machinery or plant has been operated shall not itself constitute Force Majeure. Any delays

- resulting from and any Change in Law are expressly excluded from this Article 12.3 and
covered by Article 4.13 *Change in Law”, hereof. The party claiming Force Majeure shall
promptly take such action as it may reasonably and lawfully initiate to remove, relieve, or
other mitigate, in whole or in part, either the Force Majeure occurrence or its direct or indirect

effects.

©) A Force Majeure delay as defined herein shall be considered an excusable delay
and shall entitle the party experiencing such delay 2 time extension in accordance with Article

12.2 hereof.

(d) In addition to the foregoing, Force Majeure shall include any act, event or
occurrence beyond a party's reasonable control, despite its reasonable efforts to prevent,
avoid, delay or mitigate such acts, events or occurrences, including, without limitation: acts
of God; acts of criminals or the public enemy; war; riot; official or unofficial acts, orders,
regulations or restrictions of any foreign or domestic governmental agency; strikes or labor
difficulties involving employees of Contractor or any other party; failure, shortage, or delay in
Contractor's usual sources of labor or material supply; but not including financial inability to
pay. Reasonable efforts to prevent, avoid, delay or mitigate a labor strike or work stoppage
shall not include the obligation to accede to the demands of the employees or representatives of

employees.

12.4 Unforeseen Site Conditions. If Contractor, in the course of performing the

Work, discovers (a) sub-surface or latent physical conditions at the Site differing materially
from those indicated in documents provided by Owner to Contractor, or (b) unknown physical
conditions at the Site of any unusual nature differing materially from those ordinarily
encountered in the performance of work of the character provided for in this Agreement, then
such shall be deemed a Delaying Event and Contractor shall inform Owner and shall submit to
Owner a Change Order pursuant to Article 2.2 hereof.

12.5 Unanticipated Major Permit Requirements. If Contractor. in the course of

performing the Work, and as a result of conditions imposed by any Major Permit or other
regulatory action within Owner's scope and not known or disclosed to Contractor at the time
of execution hereof, becomes aware of specifications or conditions affecting the Work and
differing in any material way from those indicated in documents provided by Owner to
Contractor, then such shall be deemed a Delaying Event and Contractor shall inform Owner
and shall submit to Owner a Change Order pursuant to Article 2.2 hereof.

ARTICLE 13

Termination

=7
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13.1 Jermination by Owner for Convenience, Owner may téﬁhinate the Work being

performed by Contractor under this Agreement for any reason by delivering to Contractor a
written notice of termination. Contractor shall use its best efforts to stop all Work on the date
specified in such notice. Qwner shall pay Contractor the sum of (i) a portion of the unpaid
Contract Price for all executed Work, plus (ii) reasonable termination and cancellation costs

for the turbomachinery as follows:

TERMINATION/CANCELLATION SCHEDULE
CALENDAR DAYS TERMINATION CHARGE
STRAIGHT LINE % OF TURBOMACHINERY PRICE

FROM TO
Order 15 ARO 5
16 ARO 30 ARO 5-10
31 ARO 60 ARO 10-20
61 ARO 61 BSD 20-40
60 BSD 31 BSD 40-70
30 BSD Delivery 100

ARQ: After receipt of Order authorization to proceed with manufacturing
BSD: Before scheduled delivery

Except where termination charges are designated as one hundred percent (100%) of the Order,
the foregoing schedule assumes all goods, in whatever stage of completion, are retained by

Contractor.

(iii) For the balance of plant portion of the Work, the Owner shall pay the sum of (i) the
portion of the unpaid Contract Price for all executed Work, plus (ii) reasonable termination

and cancellation costs, overhead and profit.

The foregoing assumes all goods, excluding turbomachinery, in whatever stage of completion,
for which Owner has paid termination/cancellation charges will be delivered to Owner. At
Owner’s sole option, the Owner and Contractor shall negotiate in good faith the disposition of

the goods.

13.2 Termination by Qwner for Cause, Owner may cancel all of the unperformed portion

of this Agreement at no cost to Owner if (a) Contractor fails to make progress as to endanger
performance of this Agreement and does not cure such failure (or attempt in good faith to cure
such failure) within a period of thirty (30) days after written notice from Owner specifying
such failure or (b) if Contractor materially breaches any of the terms of this Agreement. In
any cancellation for cause hereunder, Owner may take over the unfinished Work and related
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components) and prosecute the same to completion by contract or otherwise and reimburse
Contractor for work completed to date.

13.3 Temmination by Contractor, If the Work is stopped or delayed, in whole or

substantial part, for a period of ninety (90) days under an order of any court or other public
authority having jurisdiction, or as a result of an act of government, such as a declaration of a
national emergency making materials unavailable, through no act or fault of Contractor, then
Contractor may, upon seven (7) days written notice to Owner, terminate this Agreement and
Owner shall promptly pay Contractor the sum of (a) a portion of the unpaid Contract Price for
all executed Work, plus (b) reasonable termination and cancellation costs, overhead and profit.

ARTICLE 14
Disputes Resolution

14.1 Procedure. In the event a dispute arises between the Owner and the Contractor
regarding the application of interpretation of any provision of this Agreement, including
disputes regarded as such by only one of the parties, the aggrieved party shall promptly notify
the other party to this Agreement of the dispute within ten (10) davs after such dispute arises.
If the parties shall have failed to resolve the dispute within fourtesn (14) days after delivery of
such notice, each party shall, within five (5) days thereafter, nominate a senior officer of its
management to meet at the Site, or at any other mutually agreed location, to resolve the
dispute. Should the parties be unable to resolve the dispute to their mutual satisfaction within
sixty (60) days from the date of the original notice, each party shali have the right to enforce
any and all rights available under the Agreement.

14.2 Arbitration, If no settlement is achieved within sixty (60" days, either party may
submit its claim to a tribunal of three arbitrators composed according to the rules of the Rules
of The American Arbitration Association. The number of Arbitrazors shall be three, with each
party nominating one arbitrator and the two arbitrators nominating :he third. If all arbitrators
are not nominated within sixty (60) days of the written notice of arbitration, the administrator
shall upon the wrirten request of either party appoint the remaining arbitrator(s) and appoint
the presiding arbitrator. The place of arbitration shall be Philadelpnia, Peansylvania, unless
the parties mutually agree to another location within sixty (60) days of the filing of the notice
of arbitration, or the arbitrators unanimously agree to another locazon. All arbitration
proceedings shall be conducted in the English language. Each party irrevocably submits to the
exclusive jurisdiction of such tribunal on any disputes arising under or out of this Agreement
and irrevocably waives any objections relating to forum non conveniens that it may have. The
tribunals decision shall be final, and the parties agree that such award shall be in lieu of any
other remedies. The parties agree that such award may be enforced against the parties to the
arbitration proceeding or their assets wherever they may be found aad that a judgement upon
the arbitral award may be entered in any court of competent jurisdicion.
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14.3 Continuation of Work, Prior to Final Completion of Work, pending final resolution
of any dispute, the Owner and the Contractor shall continue to fulfill their respective
obligations hereunder to the extent not disputed in good faith. Upon resolution of the dispute,
the unpaid or overpaid balance plus interest at the rate of 1% percent per month shall be either

paid to Contractor or credited to the Owner.

14.4 Governing Law, Except as provided in Article 14.1 above, these Terms and
Conditions shall be construed in accordance with and governed by the laws of the

Commonwealth of Pennsylvania.

ARTICLE 15
General Provisions

15.1 Amendment. After execution, these Terms and Conditions and all matters
incorporated herein by reference may only be modified, amended or supplemented by an
instrument in writing executed by Owner or Owner's Representative and Contractor or

Contractor's Project Manager.

15.2 Assignment by Contractor. This Agreement shall not be assigned by Contractor

without the prior written consent of Owner, which consent shall not be unreasonably withheld.

15.3 Assignment by Owner, This Agreement shall not be assigned by Owner, without the
prior wrinten consent of Contractor, which consent shall not be unreasonably withheld;
provided, however, that Owner may not by such assignment be relieved of its obligations

under this Agreement.

15.4 Anomeys' Fees, If the parties resort to arbitration or legal action for the
enforcement or interpretation of this Agreement, or for damages on account of a breach
hereof, the non-prevailing party in any such arbitration or action shall pay to the prevailing
party all costs of suit or arbitration incurred, plus actual attorneys' fees.

15.5 Binding Effect. These Terms and Conditions shall be binding upon and inure to the
benefit of the parties hereto and their respective successors and permitted assigns.

15.6 Counterparts. These Terms and Conditions may be executed and signed in
counterparts. each of which shall be deemed an original, and all of which shall together

constitute one and the same Terms and Conditions.

15.7 Endre Agreement. These Terms and Conditons, including all items referenced
herein and all Exhibits is expressly acknowledged to constitute the entire agreement between
Owner and Contractor relating to the subject matter hereof and to supersede all prior written
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and oral agreements and undertakings and all contemporaneous oral representations or
warranties in connection therewith. Neither Contractor nor Owner have made and do not
make any representations or warranties, express or implied, except as specifically set forth,
and Owner and Contractor hereby expressly acknowledge that no such representations or

warranties have been made by the other party.

15.8 Headings. Headings or captions are merely for convenience and are not part of this
Agreement and shall not in any way modify or affect the provisions of this Agreement.

15.9 Nop-waiver. Except as expressly provided otherwise in this Agreement, the
forbearance or delay of either party in exercising any rights hereunder shall not be deemed to
be a waiver or release of any other rights which may subsequently arise unless expressly set

forth in writng by such party.

15.10 Notices. Any notices, demands or requests required or which may be given
hereunder to the respective paries shall be in writing and delivered personally or s