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NOTICE Of PROPOSED AGENCY ACTION ORQER REOUIRING REfUNQS f'OR THE 
YEARS 1989 THROUGH 1991 

BY THE COMMISSION : 

NOTICE is hereby given by the florid a Public Service 
Commission that the action discussed herein is preliminary in 
nature and will become final unless a per son whose interests are 
substantially affected files a petition for a f ormal proceed ing, 
pursuant to Rule 25-22.029 , f lorida Administrative Code . 

BAC:,GROUNQ 

Lake Hills Utilities, Inc . (Lake Hills or utility), is a Class 
C water utility providing service to the public in Lake County. As 
or December 31 , 1995 , the util ity served 480 wate r customers . The 
utility had gross operating revenues of C53 , 850 for the water 
system . The utility reported a not operat ing loss o( $95 , 56?. 

As a result of the repeal of Section 118(b) o! t ho Internal 
Revenue Code , contri butions-in-aid-of-construction ICIACI became 
gross income and were depreciable for federal tax purposes . In 
Order No. 16971, issued December 18, 1986, we authorized corporate 
uLilitios to collect the groaa-up on CIAC in order co meoL the Lax 
impact r~su1ting from the inclusion o f CIAC as gross income . 
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Orders Nos. 16971 and 23541, issued December 18 , 1986 and 

October 1, 1990 , respectively, require tha t utilities annually file 
informa tion which would be used to determine the actual state and 
federal income tax liability directly attributable to tho CIAC . The 
i nformation would also determine whether refunds of \/ross-up would 
be appropriate . These orders also require that all gross-up 
collections for a tax year, which are in excess of a utility ' s 
actual tax liability for the same year, should be refunded on a pro 
rata basis to those persons who contributed the taxes. 

In Order No. 23541, we requi red any water and wastewater 
utLlity already collecting the gross-up on CIAC and wishing to 
continue, to file a petition fo r approval with the Commisslon on or 
before October 29, 1990. On Septembe r 12, 1991 , pursuant to Order 
No. 23541, Lake Hills filed for authority to gross-up CIAC. The 
information as filed met the filing requirements of Order No . 
23541. Order No . PSC-92-0253-FOF-WU, issued Apri l 27, 1992, 
granted Lake Hills Utilities authority to gross-up. 

On September 9. 1992 , wo issued Proposed Agency Ac t ion (PAA) 
Order No . PSC-92-0961-FOF-WS, whic h cla rified the provision of 
Orders Nos. 16971 and 23541 for the calculation o! refunds o! 
gross-up of CIAC . On September 14, 1992, we issued PAA Order No. 
PSC-92-0961A- FOF-WS. This order included Attachment A wh1 ch 
reflected the generic calculation form. No protests wore f iled, 
and the Order became f inal. 

On March 29, 1996, Docket N>. 960397-WS was opened to review 
our policy concerning the collection and refund of CIAC gross-up. 
Workshops were ~eld and comments and proposals were received from 
the industry and othe r interested parties. By PAA Order No . PSC-
96-0686-FOf-WS, issued May 24, 1996, we direct ed our sta(( to 
review the proposals and comments offer ed by the workshop 
participants and make a recommendation concerning whether our 
policy regarding the collect ion and refund of CIAC should ba 
c ha nged . In addit ion, we directed our staff to consider ways to 
simpli !y the process and determine whether there wore viable 
alternatives to the gross-up. Pending this review, we directed 
ou r staff to continue processing CIAC gross-up and re!und cases 
pursuant to Orders Nos. 16971 and 23541. 
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However, on August 1, 1996, Congress passed the Small Business 

Job Protection Act of 1996 {the Act) , and the President signed the 
law on August 20 , 1996 . The Act provided for the non-t~x~bility of 
C!AC collected by water and wastewater utilities, effective 
retroacti vely for amounts received after June 12 , 1996. As a 
result, on September 20, 1996 , in Docket No . 960965-WS, we is~ucd 
Order No. PSC-96-1180-FOF-WS re voking the authority of utilities to 
collect gross-up of CIAC and cance ling the respectivo tariffs 
unless , within 30 days of the issuance of the o rder, aflected 
util ities requested a variance. 

Since there was no longer a need to review our POlicy on the 
g ross-up of CIAC, we closed Docket No . 960397 -WS by Order No . PSC-
96-1253-FOF-WS, issued on October 8, 1996 . However, as established 
1n PAA Order No . PSC-96-0686-FOF-WS, all pending ClAC gross-up 
refund cases are being processed pursuant t o Orders Nos. 16971 and 
23541. 

On September 29, 1997 , Lake Hills submitted its 1995 CI AC 
Gross-up Report . In that report , La ke Hills Utilities nc ted that 
no CIAC was collected in 1995 and therefore, no refund is due in 
1995. The report indicated that all operating assets of the 
ut..il ity had been sold on M~y 4, 1995. In Docket No . 950421-WU, 
Lake Hills Utilities, Inc. was transferred to the City of Clermont . 
and the certificate was canceled . 

This Order addresses the amount o f CIAC gross-up funds that 
should be refunded f o r 1989 through 1995 . 

RE£UNP REQUIREMENT 

In compliance with Orders Nos. 16971 and 23541, Lake Hills 
filed its 1989 thr ough 1995 annual CIAC report regard ing 1Ls 
collec tion of g ross-up for the years . By letter dated Oecembet 14 , 
1995 , the ut i lity responded to our staff's preliminary refund 
calculation amounts . OUr staff and the utility have submitted and 
rcvi3Cd the preliminary refund ca lculation several times. 

We have calculated the gross-up required t.o pay the tax 
liabili ty resu~ting from the collection of taxable CIAC by 
qco:s:~ lnq-up the net taxable CI.I\C amount, in aec:ordanc:e w1 th the 
method adopted in Order No. PSC-92-0961-FOF-WS . Our calculations, 
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taken from the information provided by the utility in 1ts g ross- up 
report and tax return are reflected on the schedule attac hed to 
this Order. A summary of the 1989 through 199~ r efund ca l culation 
follows. 

1989 

The utility proposes a refund of S5,818 for 1989 excess g ross
up collections. We calculate a refund of $5 , 814 for 1989. 

Based upon our review o f the utility's 1989 filing, the 
utili t y incurred an above-the-line loss o f S8, 788 prior to the 
inclusion of taxable CLAC in income. As a resu lt , all o f the CIAC 
collected would not be taxed. Order No . 23541 requires tha t the 
above-the-line loss of $8,788 be netted wi th the taxable CIAC 
collected. The ClAC report indicates that the ut1l!ty collected 
$85, 250 of taxable CIAC, with $1, 321 being deducted for the f1rst 
year ' s depreciation. As a result, the amount of taxable CIAC is 
calculated to be $75, 141. Usinq the 37.63 percent combined fodera 1 
and state tax rato as provided in the CIAC r upo,t , we CBlculato the 
tax effect t o be S28 , 276. When this amount is mult iplied by the 
expansion factor for qross-up t axes, the am~unt of gross-up 
required t o pay the tax effect on t he CIAC is calculated to be 
$45 , 336 . The utility collected $51 , 150 in qross-up taxes . Based 
upon the f oregoinq , the utility co llected S5, 81 4 more 1n gross- up 
than was required to pay the taxes. Th1s amount does not 1nclude 
the accrued interest as of Dec ember 31, 1989 , wh1ch nust also be 
refunded through the date ot the refund. 

1990 

The ut ility proposes a r efund of $23, 035 for 1990 e xcess 
gross-up collect ions. We calculate a refund o f $23, 032 for 1989. 

Based upon our review of the utility' s 1990 flllng , the 
utility incu rred an above-the-line loss o f $35 , 865 prior to the 
inclusion of t axable CIAC in income. As a result , all of the CIAC 
collected would not be taxed. Order No . 235 41 requires that the 
above-the-line loss of S35 , 865 be netted with the t4xable CIAC 
collected. The CIAC report indicates that the utility collecteo 
$231 , 74 4 ot taxable CIAC, with $3, 592 bein9 deducted for the fi rst 
year ' s depreciation. As a result, the amount of tax~blc CIAC is 
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calculated to be $192, 287 . Using the 37 . 63 percent combined 
federal and state tax ra t e as p rovided in the CIAC report, we 
calculate the t ax effect to bo S12, 358. When this amount Is 
multiplied by t he expansion factor for qross-up taxes, the amount 
of g r oss-up required to pay the tax effect on the ClAC is 
calculated to be $116,014 . The utility collected $139,046 in 
gross-up taxes . Based upon the foregoing , the utllily collected 
$23,032 more in gross-up t han was required to pay the taxes. This 
amount does not incl ude the accrued interest as of December 31, 
1990 , which mus t also be r efunded through the date of the refund . 

1991 

The utility proposes a refund o! $3,481 ! or 1991 excess gross
up collections. We calculate a refund of S3, 479 Cor 1991. 

Based upon our review of the utility's 1991 filing, the 
utili t y incurred an above-the-line loss of $4 , 623 prior to the 
inclusion of taxable CIAC in income. As a result , all or lhe ClAC 
col lected would not be t axed . Order No . 23541 requires that the 
above-the-line loss of $4, 623 be netted wlth the taxablt:! CIAC 
collected. The CI AC report indicates that the utility collected 
$114,501 of taxable CIAC, with Sl,775 being deducted for the first 
year ' s depreciation . As a result, the amount of taxable CIAC lS 

calculated to be SlOB, 103 . Using the 37.63 percent combined 
federal and state tax rate as provided in the CIAC report , we 
calculate the tax effect to be $40 , 679. When this amount is 
multiplied by the expansion factor for gross-up taxes, the amount 
of gross-up required to pay tho tax effect on the CIAC is 
calculated to bo $65, 222 . The ~tility collected $68,701 in gross
up taxes . Baaed upon the f o regoing, the utility collected S3,479 
more in gross-up than was required to pay the taxes. This amount 
does not include the accrued interest as of December 31 , 1991, 
which must also be refunded through the date of the refund. 

1992 

The utillty p roposes a refund of Sl8, 484 !or 1992 excess 
gross-up collections. We calculate a refund of $18,483 (or 1992. 

Based upon our r eview of t.ho ut.ilit.y':.> 1992 !il i.ng , t.ho 
utility was in a taxable position with $7 , 760 in Above-tho-line 
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income prior to the inclusion of taxable C!AC in income . The 
utility included $31 , 611 net operat ing loss carry backs from 1995 . 
As a result, all of the CIAC collected would not be taxed. Order 
No . 23541 requires that losses be of f set against CIAC 1ncome. 
The:efore, the $31,611 net operating loss carry vacks must be 
netted with the above- the-l ine income o f $1, 760 and the t axable 
CIAC collected . The CIAC report indicates that the utility 
collected $73 ,4 29 of taxable CIAC, with $1 , 138 being deducted for 
the first year's depreciation . As a result , tho amount o f taxable 
CIAC is cal c ulated to be $42, 31 4. Using the 31 . 63 percent combined 
federal and state tax rate as provided in the ClAC report , we 
calculate the tax effect to be $15, 945 . When this amour.t is 
multiplied by the expansion factor for gross-up taxes, the amount 
o f gross-up required to pay the tax effect on the Cli\C 1s 
calculated to be $25, 565. The utility collected S44,C48 in gross
up taxes . Baaed upon the foregoing, the utility collected $18 , 483 
more in gross-· o than was required to pay the taxes. Thl~ amount 
docs not inclu1'c the accrued inlcrcsl as or December 31 , 1992, 
which must also be refunded through the date of the refund. 

1993 

The utility proposes a refund of S15, 689 for 1993 excess 
gross-up col lections . We agree with the utility's proposed refund 
amount . 

Based upon our review of the utility's 1993 !iling, the 
utility incurred an above-th~-line loss of $2 4,11 8 prior to the 
inclusion of taxable CIAC in income. As a result , all oC the C!AC 
collected would not be taxed. Order No . 23541 requires that the 
above- the-line loss of $24 ,1 18 be netted with the taxable C!AC 
collected . The CI AC report indicates that the utility collected 
$170, 644 of taxsble CIAC, with $2,830 being deducted !or the f1rst 
yea:'s depreciation. As a result , the amount o! taxable CIAC 1s 
calculated to b" $143,696. Using the 31.63 percent combined 
federal and state tax rate as provided in the CIAC report, we 
calculate the tax effect to be $54,073. When this amount is 
multiplied by the expanbion factor for gross-up taxes, the amount 
of gross-up required to pay the tax effect. on the CltiC is 
calculated to be $86, 697 . The utility collected $102 , 386 ln gross
up taxes . Based upon the foregoing, the utility collcc~cd $1~ , 699 

more in gross-up than was required to pay the taxes. This amount 



• 
ORDER NO. PSC-98-0317-~f-WU 
DOCKET NO. 980077-WU 
PAGE 7 

• 
does not include the accrued interest a!$ o! December 31, 1993, 
w,,ich must also be refunded through the date o f the refund . 

1994 

The utility proposes a refund o f $53 , Jtl5 !or 1994 e xcess 
gross-up collections . We calculate a refund o f $53 , 39 4 for 1994 . 

Based upon ou r review of tho utility' s 1994 filing , the 
utilit y incurred an above-the-line loss of $51 , 515 prior to Lhe 
inclusion of taxable CIAC in income. As a result , all of the CJAC 
collected would not be taxed . Order No. 23541 requires that the 
above-the-line loss of $51 , 515 be netted with the taxable CIAC 
collected . The CIAC report indicates that the utili t y collected 
$115,200 of taxable CIAC, with $2,131 being deducted for the f1rst 
year's depreciation. As a result, the amount of taxable CIAC is 
calculated to be $61 , 554. Using the 20 . 36 percent combined federal 
and state tax rate as provided in the CIAC report, we calculate the 
tax effect to be $12, 532 . When this amount is multiplied by t he 
expansion factor for gross-up taxes , the amount of gross-up 
required t o pay the tax effect on the CIAC is calculated to be 
$15 , 736 . The utility collected $69,120 in gross-up taxes. Based 
upon the foregoing , the utility collected S53, 384 more in gross-up 
than was requi red to pay the taxes. This amount does not 1nclude 
the accrued interest as of December 31 , 1994, which ~ust also be 

refunded t hrough the date of the refund . 

1995 

The utility proposes no refund is appropr!ale for 1995, 
because the utility did not collect CIAC in 1995 . The ulil1ty was 
later sold 1n 1995. We agree that no refund is appropriate . 

In accordance with Orders Nos. 16971 and 23541 , all refunds 
shall be made on a p ro rata basis to those persons who contribut ed 
tile taxes. The refunds shall be complel:ed wil:hin :s1 x monLh, . The 
util1ty shall su~it copies of canceled checks , credits appl1ed 1:0 

monthly bills or other evidence which verifies that the refunds 
have been rr~do, within 30 days from the date o f refund. Within 30 
days from the date of refund , tho utility also shall (Jlo d lisL o E 
unclaimed refunds detailing contributor and amount , and an 
e xplanation of the efforts made to make the refunds. 
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CLOSING OF QOCKEI 

• 

Upon expiration of the protest period, if a timely protest is 
not filed by a substantially affected person, this docket shall 
remain open pending completion and verification ~ ! ~ho rofunds. 
The docket may be admi nistratively closed upon our staff ' s 
verification t hat the refunds have been made. 

Based on the foregoing, it is 

ORDERED by the Florida Public Service Commiss1on that the 
settlement offer of Lake Hills Utilities, Inc., shall be accepted. 
It is further 

ORDERED that no refunds are required for 1995. I~ is further 

ORDERED t hat t he provisions of this Order, issued as proposed 
agency action , shall become final and effective unless an 
appropriate petition, in the form provided by Rule 25-22 .036 , 
Florida Adminis t rative Code , is received by the Director, Division 
of Records and Reporting, 2540 Shumard OaY Boulevard, Tallahassee , 
Florida 32399-0850, by the close of business on the date set forth 
in the ~Notice of Further Proceedings or Judicial Review" attached 
hereto. It is further 

ORDERED that the schedule attached to 
incorporated into and made a part of this Order. 

this Order 1:. 

It 1s further 

ORDERED that pursuent to the settlement o!!er, Lake Hills 
Utilities , Inc . , shall refund excess gross-up of contributions-ln
eid-of-construc t ion in the amount of $5,814 for 1989, S23,032 for 
1990, $3,479 for 1991, $18,483 for 1992 , $15,689 for 1993, and 
S53,384 for 1994. It is further 

ORDERED t hat the refunds shall be carried out ~~~ set !orlh in 
the body of this Order . It is further 

ORDERED that Lake Hills Utili~ies, Inc., shall refund accrued 
interest through the date of refund, for gross-up o! conl rlbuLl ons
in-aid-of-construction collected in excess of the Lax liability. 
It is further 
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ORDERED that , pursuant to Orders Nos. 169,1 ana 23541 , all 

refund amounts shall be refunded on a pro rata basis to those 
persons who contributed the funds. It is further 

ORDERED that the refunds required herein shall be completed 
within si x months of the effective date of this Orde r, and that 
Lake Hills Utilities, Inc ., shall submit copies of canceled chec ks, 
credits applied to monthly bills or other evidence verifying that 
the refunds have been made within 30 days of completion of the 
refund. It is further 

ORDERED that within 30 days of completion o! the refund, Lake 
Hills Utilities, Inc ., shall provide a list of unclalmed re f unds 
detailing the cont r ibutor and the amount , and an explan~tion of t!:e 
ef!orts made to make the refunds. It is further 

ORDERED that the docket shall be administratively c losed upon 
expiration o f the protest period, if no timely protest is filed , 
and upon our staff' s verification that the refunds have been made. 

By ORDER of the Florida Public Service Commission this ZlLd 
day of February, lii[. 

(SEAL) 

RRJ 
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NQTICE Of fURTHER PRQCEEDINGS OR JUDI CIAL REYifW 

The florida Public Servi~e Commiss1on is required by Scctlon 
120.569(1) , florida Statutes , l.:> notify parties of any 
administ rative hearing or judicial review of Commlssion orders that 
is available under Sections 120.57 or 120 . 68, Florida Statu tes, a s 
well as the procedures and time limits that apply. This norlce 
should not be construed to mean all requests for an administrative 
hearing or judicial review will be granted or result in the relief 
sought . 

Mediation may be available on a 
mediation is conducted, it does not 
interested person's right to a hearing. 

case-by-case basis. If 
affect a s~bstanttally 

The action proposed herein is prelimina r y in nature and will 
not become effective or final, except as provided by Rule 25-
22.029, Florida Administrative Code. Any person whose substdntlal 
interests are affected by the action proposed by this order may 
Cilo a petition for a forma l proceedinQ , as provided by Rule 25-
22 . 029(4) , florida Administrative Code , i n the Corm provided by 
Rule 25-22.036(7) (a) and (f), Florida Administrative Code. This 
petition must be received by the Director, ~!vision of Records and 
Reporting , 2540 Shumard Oak Boulevard, Tallahassee, fl o rtda 3~399-
0850, by the close of business on March 16. 1998. 

In the absence of such a petition, this order shall become 
effective on the day subsequent t o the above date as provtdcd by 
Rule 25-22.029(6), Florida Administrative Code. 

Any objection or protest filed in this docket before the 
issuance date of this order is considered abandoned unl<'Sll it 
satisfies the foregoing conditions and is renewed within the 
specified protest period. 

IC this order becomes final and effective on the date 
described above, any party substantially affected may request 
judicial review by the Florida Supreme Court in the case ol on 
electric, qas or telephone utility or by the First District Court 
o! Appeal in the case of a water or wastewater utility by filing a 
no\.icu o! appeal vil:h the 01 rector, 01 vis ion of Record:~ .>nd 
Reporting and filin9 a copy of the notice of appeal an1 th~ ftltnQ 
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fee with the appropriate court . This filing must be completed 
within thirty (30) days of the effec tive date o( this o rder , 
pursuant to Rule 9. 110, florida Rul~R o! Appellate Procedure. The 
notice of appeal must be in the f orm specified in Rule 9.900(a) , 
Florida Rules of Appellat e Procedure . 
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