





MCI's) or to take BellSouth's standard interconnection agreement.
BellSouth's employees asserted that there would be no opportunity
for BellScuth to nagotiate its rates with Supra as those had been
set by the Commission in a previous arbitration proceeding and,
as to any other issues, the "bast" deals possible had already
been achieved through the previcus arbitration proceedings
conducted with AT&T and MCI.

3. Although BellSouth did not cite any rule as a basis for
its motion to dismiss Supra's petition, either in the
Commission's rules or the Florida Rules of Civil Procedure, Supra
must assume that the motion is a motion to dismiss for failure to
state a cause of action pursuant to Rule 1.420, Fla.R.C.P. "In
testing a complaint on a motion to dismiss, all facts properly
pleaded are deemed admitted." Elliott v. Hermando County, 281
So.2d 395 (Fla.2d DCA 1973). Therefore, in considering
BellSouth's motion to dismiss Supra‘'s petition, the Commission
must assume that the allegations in the petition are true.
Supra's allegations, if true, constitute a flagrant violation of
BellSouth's duty under the Telecommunications Act to negotiate in
good faith with Supra. It is hardly legally appropriate for the
Commission to consider BellSouth's technical arguments regarding
procedure and timelines under the Telecommunications Act when
BellSouth's alleged actions constitute a far more serious
substantive violation of the Act.

4. No court has decided that a state commission does not
have the authority to consider violationsa of the duty to

negotiate in good faith by incumbent local exchange carriers and



to fashion appropriate resolutions of such viclations. In fact,
the Act specifically provides that a state commission has the
authority to refuse to permit implementation of an
interconnection agreement that it finds not tc be in the public
interest. If the Commission finds that Supra entered into an
interconnection agreement with BellSouth as the result of
misleading and inappropriate statements and positions taken by
BellSouth and as a result of BellSouth's failure to negotiate in
good faith, the Commission may set aside the existing
interconnection agreement and arbitrate a new interconnection
agreement for Supra and BellSouth. If Supra's existing
interconnection agreement is set aside, Supra has every right to
individual arbitration and to request that the Commission utilize
a generic proceeding to determine the appropriate rates, terms,
and conditions of interconnection with BellSouth.

5. No court has decided that a state commission may not
hold a generic proceeding to arbitrate certain aspects ot the
rates, terms, and conditions of interconnection agreements
between incumbent local exchange carriers and alternative local
exchange carriers. BellSouth is correct that the Act seems to
contemplate one-on-one negotiation and arbitration of
interconnection agreements, however the Act also seems to
contemplate good faith negotiation by the incumbent local
exchange carrier. When it is clear that the essential
foundational component of good faith negotiation on the part of
the incumbent local exchange carrier is not present, a state

commission could be considered remises if it does not take
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