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PRO C E E D X B G S 

(Hearing convened at 9:20 a.m.) 

THE COURT: Good morning. My name is Larry 

sartin. I've been assigned by the Division of 

Administrative Hearings to conduct a proceeding in the 

case of Florida -cities water Company versus the State 

of Florida, Florida Public Service commission. 

Could counsel for the petitioner make his 

appearance, please? 

HR. SCBXEPELBEXB: Good morning, your Honor, 

I'm Wayne Schiefelbein with the firm Gatlin, 

Schiefelbein & Cowdery, 3301 Thomasville Road in 

Tallahassee, Florida, appearing on behalf of Florida 

Cities Water company. 

THE COURT: And for the respondent? 

KS. CALDWELL: I'm Diana Caldwell. I 

represent the Florida Public Service commission, 2540 

Shumard Oak Boulevard, Tallahassee, Florida. 

THE COURT: Thank you. I've gone through 

the file. First of all, I apologize. I was out of 

town all last week on a hearing and I know that you 

folks had some questions, I believe, and I'm not sure 

if they were answered in my absence or not; but I hope 

that my secretary was able to help you out and let you 

know how this proceeding will go today. It's going to 

PLORXDA PUBLXC SERVXCE COKHXSSXON 
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be very informal as you would like it to be or as 

formal as you would like it to be. 

At any rate, I have had a chance to go 

through the file. I've read your partial stipulation 

on award of attorney's fees and, as I understand it, 

and I guess that you all will explain this to me as we 

go along, the issue that remains to be decided is the 

extent to which the results of the appeal should be 

taken into account in determining the amount of 

attorney's fees. 

As I understand it, you've stipulated to the 

hourly rate, I guess, and the hours, and so we're only 

here on the question of looking at the results 

obtained; is that correct? 

HR. SCHIEFELBEIN: Essentially, your Honor. 

We also seek recovery of the attorney's fees and costs 

that we show are proper in pursuit of our attorney's 

fees that we're seeking today. So that's an 

additional claim. 

THE COURT: For this proceeding and the 

proceedings leading up to this proceeding? 

HR. SCHIEFELBEIN: The way it's structured 

it would be attorney's fees and expert witness fees 

incurred in this proceeding, yes, sir. 

THE COURT: All right. Are there any 

FLORIDA PUBLIC SERVICB COMMISSION 
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preliminary matters that we need to deal with before 

we start this morning? Do either of you wish to 

invoke the rule? 

KS. CALDWBLL: No. 


HR. SCHIEFELBEIN: (Shaking head.) 


THE COURT: well, you're welcome to make 


. opening statements, if you'd like to. If you don't, 

we can start with witnesses. Mr. Shiefelbein? 

HR. SCHIEFELBEIN: Thank you, your Honor. 

I'll try and be brief. 

The 1st District Court of Appeals granted 

Florida Cities' Motion for Attorney's Fees on a recent 

appeal of the Commission's rate case decision. This 

is a wastewater rate case. 

Florida cities moved for an award of 

attorney's fees on the basis of the fact that the 

Commission's disposition of the rate case represented 

a gross abuse of agency discretion and that Motion for 

Attorney's Fees was granted. And, as I assume you 

know, the matter was remanded to the Public Service 

Commission for a determination of those fees and, if 

the parties were unable to agree, that the matter 

would be referred to the Division. And that's how we 

come to be here today. 

Now, we will put on several witnesses, I 

FLORIDA PUBLIC SERVICE COMXISSION 
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hope, briefly each of them; lot of witnesses with not 

too much content that we feel necessary to express. 

But we will first put on Mr. Frank Seidman, who I like 

to kid. I call him Father Time. He's been involved 

in regulation, PSC regulation, of utilities for well 

over 30 years. We asked him to provide an independent 

analysis and determination of the extent of our 

success on the appeal, and he'll be rendering an 

opinion on this. 

Then, hopefully in short order, we have 

Kenneth Gatlin and Kathryn Cowdery, who together with 

me form Gatlin, Schiefelbein & Cowdery. Mr. Gatlin 

was the lead attorney in the rate case, the 

proceedings below, as it were, before the Commission. 

He will give a little bit of background there; also 

talk about his efforts in the case. 

Ms. Cowdery was the lead counsel on appeal 

before the 1st DCA, and she will explain her alternate 

theories that she devised on the appeal. 

Beyond that, we have Mr. Rick Melson, an 

attorney with 18 years' experience before the Public 

Service commission as a private practitioner. He is 

here to testify as to the reasonableness of my fees in 

this collateral action. Basically that's the case 

we're going to put on. 

FLORIDA PUBLIC SERVICB COHHISSION 
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Our case is very simple, and that is, we 

want it all. As a fallout or result of the court's 

decision, we have successfully either been vindicated 

on disallowed plant investment or have preserved 

through possible further proceedings on remand the 

opportunity to recover the balance of investment that 

was disallowed by the commission, and that was the 

subject of the appeal. 

Given that, we feel that the results 

obtained on that appeal, to the extent they're 

considered, would support an award of all of our 

otherwise stipulated attorney's fees on this appeal. 

That's it. That's our case, and I don't 

think I need to belabor it further. You'll be hearing 

from our witnesses as far as some of the details. 

Thank you. 

THE CO~T: Thank you. Would you like to 

make an opening statement? 

MS. CALDWBLL: Yes, please. Thank you. May 

it please ~e court, I'm Diana Caldwell. I've 

introduced myself earlier. 

The issue today is whether or not the 

lodestar figure of the $74,000 should be adjusted in 

light of the results obtained by Florida Cities. 

Today I will have one witness that will, I 

PLORXDA PUBLXC SBRVXCE COMHXSSXON 
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hope, counter Mr. Seidman's argument to the 

significance of the issue that was won on appeal by 

the Commission. 

That issue had to do with the Department of 

Environmental Protection's requirement to enlarge the 

plant, and Florida cities had argued that they were in 

a Catch 22, required to upgrade their plant by one 

governmental agency upon penalty for noncompliance, 

but unable to cover those costs for the upgrade from 

customers because of the Commission's decision. 

Florida cities has argued that they were 

unable to they should be able to recover all of 

their costs. 

I think that the case mostly is a legal 

argument. I think there's very little factual issues 

to come before the Court today, and I think that if we 

have the opportunity to file our posthearing orders, 

that we'll be able to fully flush out the legal 

arguments at that time. 

I do believe that this case is -- it's the 

position of the Commission that this case is more an 

issue where the commission won the war and that 

Florida cities won the battle. 

We hope to demonstrate today that the issue 

raised by Florida cities is separate and distinct, 

FLORXDA PUBLXC SBRVXCB CO~SSXON 
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that the issue had significantly greater consequences, 

not only to Florida Cities, but the entire water and 

wastewater utility industry, and that the remaining 

issues on which they prevailed were, in fact, minor 

and to some degree unresolved. 

Florida cities stated that the objective of 

their case was obtained and, therefore, they should 

recover all their attorney's fees. We disagree. 

Florida cities waged several campaigns in 

their appeal. They laid it out issue by issue, but if 

they won on the first issue, this is where they would 

have won the war. But if the court had required the 

Commission to include all costs required by DEP, the 

issue of used and useful that they won on would never 

have been addressed. And as it turned out, Florida 

Cities achieved moderate success and brought them a 

satisfactory result and a greater rate base with the 

finding that the plant had the capacity of 1.25 

million gallons per day. Therefore, the result is 

still in question. 

The second issue today is that they're also 

claiming that they're entitled to a further award for 

litigating the issue of attorney's fees. The argument 

is predominantly a legal argument upon which the 

Commission again should prevail, and we don't really 

PLORXDA PVBLXC SERVXCB COKHXSSXON 
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have anybody to testify as far as the reasonableness 

of the fees; and we will argue that. 

Finally, the lodestar figure should be 

adjusted by the amount of cost charged by the 

attorney's fees. We recognize that 120.595(5) allows 

for the payment of costs, but it was not affirmatively 

pled when they requested attorney's fees, nor was it 

awarded by the courts. And that's what we hope are 

going to be the arguments for today. 

THB COURT: Can I ask, was there a written 

decision of the Public Service Commission that was 

then appealed? 

HB. CALDWBLL: Yes, there was a final order. 

THB COURT: I was looking through my file. 

I don't see that it's already been provided to me, so 

I assume it will be during this proceeding. 

HB. CALDWBLL: We have, I think, agreed that 

we will supply the Court with all of the briefs that 

were filed, and I think a part of that will be a copy 

of the order which is attached to the initial brief. 

THB COURT: Okay. Would you prefer to go 

ahead and deal with some of the exhibits you've agreed 

to now and go ahead and get them accepted into 

evidence, or would you rather go ahead and present 

them as you call your witnesses? It's totally up to 

FLORZDA PUBLZC SBRVZCB COKMZSSZON 
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you, whatever you're most comfortable with. 

HR. SCHIBFBLBBIN: I would prefer, although 

I'm not entrenched on it, but I would prefer to 

provide them as they come up. 

THB COURT: That's fine. All right. If 

you'd like to call your first witness. 

HR. SCHIBFBLBBIN: Thank you. Florida 

Cities water Company calls Frank Seidman to the stand. 

THB COURT: While Mr. Seidman is being 

seated, do the parties know whether they're going to 

order a transcript at the end of the hearing? Have 

you made that decision? 

HR. SCHIBFBLBBIN: Yes, sir, we will be. 

THE COURT: Okay. That affects how my 

minutes are taken. 

FRANK SBIDMAN 

was called as a witness on behalf of Florida Cities 

water company and, having been duly sworn, testified 

as follows: 

DIRBCT BXAKINATION 

BY HR. SCHIBFBLBBIN: 

Q Mr. Seidman, would you state your complete 

name and business address for the record? 

A My name is Frank Seidman. I'm with 

FLORIDA PUBLIC SERVICB COHHISSION 
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Management & Regulatory Consultants, Inc., Post Office 

Box 13427, Tallahassee, Florida. 

Mr. Seidman, do you have before you a 

document of some 14 -- well, apparently that's not a 

good -- but do you have before you a document entitled 

"summary of Qualifications?" 

A Yes, I do. 

2 Did you prepare this document? 

A Yes, I did. It has an attachment to it 

called "Summary of Professional Expertise." 

2 And does this focus on your expertise in any 

particular area? 

A In the field of public utility management 

and regulatory issues. 

2 And how many years of experience do you have 

in the field of utility regulation? 

A I've been in this field for some 35 years. 

And in the last 10, 15 years or so, have you 

focused in on any particular industry as far as your 

consultancy? 

A Basically since 1980 I've been doing 

consulting primarily in the field of water and sewer 

regulatory matters, also in the field of some electric 

and telephone matters. In the most recent years, 

probably the last 10 years, it's been primarily water 

PLORIDA PUBLIC SERVICE COKKISSIOH 
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and sewer. 

Q Would you summarize for us your experience 

in the preparation of water and wastewater rate 

applications? 

A With regard to water and wastewater ~ate 

applications, I have prepared rate case applications, 

appeared as an expert witness in behalf of applicants. 

In doing those preparations I've both supervised some 

of it. I've prepared tpe applications in total in 

some cases. I've prepared the applications in part in 

some cases; some part the financial and rate portions, 

sometime~ the used and useful and engineering 

portions, sometimes all of it. 

Q And to the extent that detail might be 

necessary regarding your background in preparing rate 

case applications, that would be disclosed on this 

summary of qualifications document? 

A Yes. That pretty much -- I try to keep that 

up to date. It covers just about all the cases I've 

appeared at the Public Service Commission for, either 

appearing in the cases or preparing the cases -- some 

of them get settled, some of them don't go to 

hearing for water and sewer and for electric and 

telephone. 

Q 00 you also have experience, professional 

PLORZOA POBLZC SBRVZCB COHHISSIOH 
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experience, in the analysis of revenue requirements in 

rate applications by utilities? 

A Yes. In all of the cases I've prepared 

revenue requirements, it's been -- determination of 

revenue requirements has been part of the job. 

Q Would that involve a determination of or 

evaluation of rate base? 

A Yes, it would be determining what the rate 

base is on a per-books basis and then a used and used 

and useful basis, also. 

Q And would you describe your professional 

experience or knowledge regarding a Public Service 

Commission used and useful policy? 

A With regard to used and useful policy, I 

have been involved on behalf of the water and sewer 

industry, I guess, since about 1991 with regard to 

rulemaking proceedings and workshops regarding used 

and useful. 

Q And we'll explain some of that terminology. 

THB COURT: I hope. 

HR. SCHIBFBLBBIN: Hopefully in a clear way. 

Your Honor, I would offer this witness without further 

to-do. We've got reams of documentation here. 

MS. CALDWBLL: We have no objection. 

HR. SCHIBFBLBBIN: But I would tender him as 

FLORIDA PUBLIC SERVICB COMMISSION 
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1 an expert in the following fields: The preparation of 

2 water and sewer rate applications, the analysis of 

3 water and sewer revenue requirements and rate 

4 applications, and Public Service Commission used and 

useful policy. 

6 THE COURT: Any objections? 

7 HS. CALDWELL: No. 

8 THE COURT: I'll accept him as proffered. 

9 Q (By Hr. Schiefelbein) Mr. Seidman, I'd 

like your help in speaking English to the judge as far 

~1 as what the heck it is that we do for a living. 

12 Could you explain and if you feel it 

13 would be helpful use the blackboard - could you 

14 explain how Florida Public Service commission 

regulated water and wastewater utilities, how their 

16 rates are set in some simplified fashion? Can you do 

17 that? 

18 A I'll try. Whenever I'm asked what I do, I 

19 have a hard time doing this. Basically under the 

Public service Commission if a utility comes in for a 

21 rate case, or rates are reviewed by initiation of the 

22 Commission or some other party requesting it, under 

23 the statutes the Commission has to take into 

24 consideration all of the operating expenses, taxes, 

and depreciation expenses and the return on - fair 

FLORXDA PUlLXC SERVXCE COMKXSSXOB 
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return on the investment of the utility that's used in 

serving the public. 

So for purposes of putting together a rate 

application, the basic components that you look for in 

revenue requirement are quite simple as far as about 

four categories. 

operating and maintenance expenses have to 

be recovered; depreciation and amortization expenses 

recovered; taxes are reco~eredi and return on -- a 

fair return on the utility's investment in serving the 

public are recovered. 

All of those are subject, under the 

Commission, to review for prudency and whether or not 

all of those expenses and assets have been put in for 

the public use as defined in the statute. 

Can it be reduced to a formula as far as -

really, oversimplifying perhaps -- but as far as the 

basic decisions that the Commission must make? 

First of all, is there a concept called rate 

base? 

A Yes. I would do it this way: Revenue 

requirement equals -- and you 

Revenue requirement that pen doesn't 

work. 

A Revenue requirements are the total dollars 

FLORIDA PUBLIC SERVICE COMKISSION 
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1 that the utility is entitled to earn on an annual 

2 basis; entitled to recover. 

3 2 There will be no blackboard demonstration. 

4 A Would you like me to repeat it again, then? 

2 If you would. I'm sorry. 

6 A Revenue requirements is the total dollars 

7 the utility is entitled to recover on an annual basis, 

8 and it consists of the operating and maintenance 

9 expenses, plus deprecia1tion and amortization expenses, 

plus taxes, plus a fair return on the utility's 

~1 investment and assets serving the public. That's it. 

12 And where does rate base as a term of art, 

13 how does that fit in then? 

14 A Rate base is the utility's assets invested 

in serving the public. That is rate base, and if you 

16 want, I can tell you the basic components of that. 

17 2 If you would be brief, sure, it might be 

18 helpful. 

19 A Rate base is, really, if you will look at 

the asset side of a balance sheet, it's the long-term 

21 assets that the utility has an investment in; and it 

22 basically consists of the investment - the cost of 

23 the plant itself, reduced by amount of accumulated 

24 depreciation at 'that point in time, reduced again by 

contributions in aid of construction, which are funds 

FLORXDA PUBLXC SBRVXCB COKKXSSXOR 
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that the utility receives from customers when they 

hook up, and, therefore, it reduces their investment 

in plant because they have no investment in those 

contributions, plus some other factors that may fall 

in as far as long-ter,m investments; for instance, the 

investment in working capital. 

That's basically it. When you add those up, 

you get the rate base, and when I talk about those 

items, I'm talking about only that portion which is 

used in serving the public. That's where used and 

useful comes in. 

Q Well, where does this term "used and useful" 

come from? 

A Well, used and useful is a term that's in 

the statute. It's not defined in the statute. 

Q By the statute, you mean? 

A Chapter 367, Florida statutes. 

Q And the section is? 

A 367.081. 

Q (2)(a)? 

A At least. 

Q Go on. 

A And although it's not defined, the 

Commission has pretty much outlined what it means in 

cases over the years, and it's been considered by the 

FLORXDA PUBLXC SERVXCB COHKXSSXOH 
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Commission to be an engineering concept. 

And when they look at it, there's about 

three things that they consider. One is to determine 

if the plant is really there represented by the 

dollars; second, determine if it's being used to serve 

the public; and, third, you determine is it sufficient 

to take care of its other statutory requirements, 

which is the ability to serve all of the customers 

within its service area within a reasonable period of 

time and to meet the regulatory requirements of other 

agencies. 

Q The description you just gave, that's not 

something you made up yourself, is it? 

A No. It comes from an order -- goes back, 

believe, to the 1970s. 

Q Might that be the Deltona utilities? 

A There's.a Deltona utilities case, and I 

don't have the referenqe. 

Q And is that also consistent with your 

understanding of the Digest of Regulatory 

Philosophies?' 

A Yes, because that particular case is 

referenced in the Digest amongst others. 

Q So if investment is used and useful, it's 

included in rate base. Was that your testimony? 

FLORIDA PpBLIC SERVICBCOHKISSIOH 
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A That's correct. 

Q What if it's not used and useful? 

A If it's not used and useful, it still 

remains on the books of the company, but the company 

isn't entitled to earn a return on it from the 

customers through the rates. 

NOW, dealing strictly with wastewater, what 

sort of plant facilities -- and, please, in a very 

summary fashion -- are involved in a wastewater 

system? 

A In a wastewater system you have primarily a 

wastewater treatment plant, including facilities to 

dispose of the effluent, which would include the reuse 

facilities, that is to take the effluent and dispose 

of it by reusing it for environment purposes, like 

spraying fields with it. 

It also.includes the collection lines and 

any general plant and pumping plant required to meet 

the needs of the utility in providing its service. 

MR. SCHIEFELBEIN: Your Honor, if we could 

have the summary of qualifications identified, as I 

guess -- I don't know what your preference is as far 

as numbering of exhibits. 

THE COURT: I marked it as Petitioner's 

Number 1. Do you wish to offer it now? 
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HR. SCHIEPELBEIB: Or I could do it at the 

conclusion, if you have a preference. 

THE COURT: No, it's up to you. 

HR. SCHIEPELBEIB: All right. Hopefully, 

that was somewhat enli~htening as far as this area. 

Q (By Mr. Sch~etel~eiD) Now, as far as 

before we get to the spiecifics of this case, how has 

the PSC traditionally r~gulated wastewater treatment 

and disposal facilities as far as their used and 

useful nature? 

A As far as det~rmining used and useful, 

there's no rules on how. to specifically determine what 

is used and useful in plant. There are minimum filing 

requirements that the C9mmission has that you prepare 

in a rate case. What they require -- or what they 

define in those minimum filing requirements is minimal 

information. 

out of the minimum filing requirements that 

are referenced in the rules, there's only two pages 

that really deal with w4stewater treatment plant used 

and useful. One is the Schedule F4 in which they 

require you to provide the capacity of the plant, and 

the other is the requirement to provide the average 

daily flow in the maximum month of the year of -- of 

the test year. 
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Another schedule, F6, is where used and 

useful calculations are to be provided, and the 

explanation for what you're supposed to provide is 

quite basic; all of the calculations and analysis in 

governmental requirements used to determine used and 

useful percentages. And that's all there is as far as 

what's in the rules. 

with regard to what actually is done in 

practice, I can tell you from putting cases together 

that there's several things that you consider in 

trying to make your case for what is used and useful. 

One is trying to determine by relating the 

demands on the plant the flows that have to go into 

the plant from customer use against the capacity of 

that plant, taking into consideration sufficient 

capacity to meet growth under the requirements that 

you have to have to be able to serve within a 

reasonable period of time and to take care of 

unforeseen circumstances, changes in demand. And 

you're doing this based on numbers usually in the test 

year. 

The test year is a financial period that the 

Commission looks at, so you have to have one place in 

time you can look at everything. So basically on that 

type of percentage calculation you'd be looking at the 
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demand on a system, p~us reserves that are required, 

divided by the capacitly of facilities providing that 

plant. 

Other things you take into consideration 

are -- might be econom~es of scale in providing the 

service that would aff~ct how much of the costs should 

be included, whether t~ere are requirements 'to 

provide -- to include ~lant because one of the state 

agencies or federal lavs, whatever, would require you 

to put in plant. And ~hose are all matters that come 

into play in determining used and useful for treatment 

plants and related fac~lities. 

Q live distributed while you were speaking a 

three-page package. H~ve you seen those documents 

before? 

A Yes, I have. 

Q What are the first two pages, in short 

order, of that 

A The first two pages, the ones I referred to 

as schedule F4 and F6, ~re what is called the minimum 

filing requirements, wh~ch is a set of documents, or 

forms I should say, that the Commission requires you 

to follow. And the thi~d one is a -- okay. The first 

two is all you asked me about. 

So that's som~thing, the first two pages are 

FLORIDA PUBLIC SERVICE COMHISSION 



5 

10 

15 

20 

25 

26 

1 

2 

3 

4 

6 

7 

8 

9 

,11 

12 

13 

14 

16 

17 

18 

19 

21 

22 

23 

24 

something from what's 

A It's a book of at least 100 pages of forms. 

Q Prescribed by the Public Service Commission? 

A Yes, as prescribed by rule by the Public 

Service commission, and it includes forms in which are 

shown details of the determination of the rate base, 

details of the actual book numbers for plant in 

service, adjustments to those numbers for used and 

useful or any other reason, details of the operating 

expenses, details of all the taxes, cost of capital of 

the utility rate structure and rate determination, and 

engineering related items. 

Q And what's the third page of that package? 

A The third page is a page from the standard 

operating procedure of the water and wastewater 

division of the Commission. 

Q And what does this show the court? 

A Well, it specifically it shows that the 

engineering section of the water and wastewater 

division when looking at determination of what's used 

and useful in Item 4, shows that any facility required 

to be installed by a regulatory agency, other than 

lines required by real estate regulatory agent, should 

be considered used and useful. 

That's guidance to anyone filing a case that 
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plant that's required py regulatory agency is a 

consideration in used ~nd useful. Used and useful 

embodied by its nature· would be considered used and 

useful plant. 

MR. SCHIBFBLBBIN: Your Honor, if I ,COUld 

have that package ident:.ified as Petitioner's 2. 

THB COURT: It's been so marked. 

Q (By Hr. Sch~efel:bein) Have you been hired 

by Florida cities wateI! Company to appear today? 

A Yes, I was. 

Q And why is th~t? 

A I was asked tp do an independent analysis to 

determine the degree of success that Florida cities 

may have enjoyed in its appeal to the court in 

appealing its last rate' case. 

Q And to conduct that analysis, what sort of 

documents did you.look at? 

A I looked at a.-- several documents; some 

just for background information and some for the 

purpose of gleaning some information in which to make 

an analysis. I, of cou~se, looked at the court's 

opinion. I looked at tije briefs by all parties 

leading up to that case. 

I looked at t~e final order of the 

Commission in this rate case. I looked at the prior 
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1 order of the commission, which was a proposed agency 

2 action, and that was the order that was protested and 

3 caused this case to go to hearing. 

4 I looked at the recommendations of the 

Public Service commission staff to the Commission with 

6 regard to finalizing that case and to the work papers 

7 that were provided in making their numerical 

8 determinations. 

9 I looked at the minimum filing requirements, 

of course, that were filed by Florida cities Water 

II Company in preparing its case. I looked also at the 

12 order, the final order from the previous case, Which 

13 was back in 1993, I believe, just for comparison 

14 purposes. And I looked at the Commission rules, 

specifically anything that might deal with used and 

16 useful itself, and standard operating procedures of 

17 the Commission and staff. 

18 Did you also review any work papers of the 

19 Public Service Commission? 

A Yes. I think I mentioned that I looked at 

21 the work papers that the staff produced in making its 

22 recommendation to the Commission and that resulted in 

23 final order. 

24 And I have before you a document. Have you 

seen that document before? First of all, there's a 
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1 letter from me to the ~ommission. 

2 A Yes, it's --,there's a cover letter with a 

3 public records request for the staff's electronic 

4 spreadsheets. And the¥ were provided - that was 

provided along with th~ hard copy of what was on the 

6 spreadsheet. 

7 Q And those ar~ the documents that you 

8 reviewed wnen you refe~ed to work papers? 

9 A Yes, I did lo!ok at those. 

MR. SCHIEFELBEIN: And if those could be 

.11 marked as Petitioner's ~, your Honor? 

12 THB COURT: T~eY've been so marked. 

13 MR. SCHIBFELB~IN: Thank you. 

14 Q (By Hr. Schi~felbein) I've shown you a 

document entitled "Effe~ts of Remand". Have you seen 

16 this document before? 

17 A Yes. I .prepared it. 

18 Q And what esse*tially is this document? 

19 A These are my ¥orksheets that I used to do my 

analysis of the effects;on the rate base of the 

21 utility of the directio~s of the court in its opinion. 

22 MR. SCHIEFELB~IN: If I might have that 

23 marked as Petitioner's 4. 

24 THE COURT: It's been so marked. 

MR. SCHIEFELB~IN: Thank you. 
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Q (By Mr. Schiefelbein) Let's review some 

of the facts of this case, Mr. Seidman. The 

Commission initially issued a proposed agency action 

order? 

A That's correct. 

Q Is that correct? And what did the 

Commission propose to set the used and useful 

percentage of the wastewater treatment plant and 

disposal in this case? 

A In the proposed agency action the Commission 

assigned a 100% used and useful determination to the 

water -- the wastewater treatment plant and effluent 

disposal, reuse plant, all of the plant, as a matter 

of fact, as 100% used and useful. 

Q And how did that compare with the utility's 

application for rate increase filed in this case? 

A How did.that compare with the application? 

Q The application, yes, sir. 

A The Commission gave the - with regard to 

determination of used and useful -

HB. CALDWELL: Your Honor, I object to this 

line of questioning. It really doesn't go to it 

kind of goes into the analysis that the court did, and 

they've already made the decision that there was an 

abuse of discretion. And so we don't need to get into 
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the PM order that was I the underlying order that was 

challenged. We only g~ to the final order. 

So I think a~y comparisons between the PM 

order and the final order are not necessary, to go 

through it. 

MR. SCHIEFEL~EIN: Well, your Honor, I think 

it's a pretty slim poi~, and we can actually not talk 

about it, but if I migh~ ask a couple more questions 

before you make a dete~ination that relates to the 

significance of the PMi. 

THB COURT: I[' 11 give you some leeway. 

(By Mr. SChi~felbeiD) Did Florida cities 

have rates implemented at this point in time? Do you 

know whether they do orinot? 

A (Witness shakfng head.) 

You don't? 

A No, I don't know. 

You don't? 

A I don't know. 

Well -

A At what point .in time 

Don't worry a~out it. 

had covered. 

It's not something we 

MR. SCHIEFELB~IB: Your Honor, I'll move on 

and not proceed with th~ proposed agency action. 
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1 (By Mr. Schiefelbein) What did Florida 

2 Cities ask for as far as the used and useful 

3 percentage of its wastewater treatment plant? 

4 A Something on the order of about 98 and a 

half percent used and useful on its plants. 

6 And there certainly was a proposed agency 

7 action order issued in this case, was there not? 

8 A Yes. 

9 Q And what happened to that order. Did it 

become final? Did it take effect? 

;1.1 A No. It was protested and went to hearing. 

12 Q And that was protested by whom, sir, the 

13 type of intervenor? 

14 A Public Counsel. Public protested it. 

Q And this matter went to hearing before the 

16 Commission? 

17 A Yes, went to a full hearing, evidentiary 

18 hearing. 

19 Q And was a final order issued by the 

Commission after that hearing? 

21 A Yes, it was. 

22 Q Is that the document I put before you, to 

23 the best of your knowledge; a copy of that final 

24 order? 

A Yes. 
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1 Q What is the ~rder number there for the 


2 
 record? 


3 A The order n~er is PSC-96-1133-FOF-SU. 


4 Q And that was lissued on what date, sir? 


A September 10t;h, 1996. 

I , 

6 Q Do you have that document with you so that I 
! 

7 can keep that copy? 


8 A I have portiohs of it with me. 


9 Q What did the pommission determine by this 


final order as far as t~e used and useful nature or 

~1 percentage or level of fbiS treatment plant? 

12 A They came out'with a percentage used and 
! 

I13 useful of 66% for treat~ent plant and some 76% for the 

14 reuse' facilities. 

Q So they disal~owed investment constituting 

16 approximately how much ~f the plant investment? 

17 A A third •. 

18 Q And how did ~ey get there? What did they 
I 
i 

19 use for their -- you talked about earlier the 
i 

relationship of demand tio capacity. What did they use 

21 to measure demand, cust~er demand? 

22 A To measure cus~omer demand they used the 
, 

23 average annual daily flo~s received at the plant, 

24 which would be the -- basically the total of all flows 
I 

during the year divided ~y 365 days. 
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Q Had the Commission done that before? 

A No. 

Q To your knowledge? 

A No, not to my knowledge, no. 

Q They had traditionally used what? 

A Traditionally the demands that are used to 

determine used and useful are the average flows in the 

maximum month during the test year; in other words, 

the peak flows of the system. 

What did the Commission use as far as the 

measure of the capacity of the plant in determining 

its used and useful nature? 

A Basically they used the permitted capacity 

of the plant. 

Q In the final order? 

A In the final order they used the -- I 

believe it was the design capacity, I think. I'd have 

to look. 

Q And by use of that formula, the Commission 

determined that this plant was what percentage used 

and useful? 

A 66%. 

HR. SCHIBFELBBIN: Now, we have attached, 

your Honor, as part of the partial stipulation -- and 

maybe this would be as good a time as any to get that 
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marked. I don't know that your preference is. 
i 

'l'HE COURT: ~f you want me to consider it as 

part of the evidence, we probably should mark it and 
i 

make it clear of what t\he record consists of. 

MR. SCHIE~EL~EIN: I'm not aware of there 
1 

being any controversy aiS far as authenticity as far as 

I 
any of these documents. 1 

Located underI Exhibit A of the partial 

stipulation, your Honor~ is the actual court decision. 
I 

Q (By Mr. Schi$felbein) Have you read the 

court decision the 1st ~istrict Court of Appeals' 

decision? 

A Yes, I have. 
I 

And did the c9urt have anything to say about 

the I don't want you to argue law here but did 

the court have anything to say as far as the capacity 
. I 

of the plant that ,the c~mmission used? I don't mean 

for you to find the exa~t language. 
I 

A No. It basically said that the capacity 

that the Commission use4 wasn't supported by evidence, 

and they agreed with Fl~rida Cities that the proper 
I 

capacity of the plant was 1,250,000 gallons a day 
! 

rather than the 1,500,odo gallons a day that the 

Commission had used. 

And what did the court have to say about the 
I 
I 

I 
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level of customer demand or flows in the opinion; 

again, in layman's terms, please? 

A As I recall, basically it said that the 

Commission shed no evidence to support changing its 

policy with regard to what demanded use in determining 

used and useful. 

The Commission had as policy for many years 

used the average flow in the maximum month as the 

basis for demand. In this case it shifted without any 

prior indication it was going to do that, without any 

support for a policy shift, to annual average daily 

flow. 

So have you determined the dollar amounts, 

the rate base amounts associated with the disallowed 

part -- the disallowed investment in plant capacity 

that the Commission's decision had rejected? 

A Yes, I have. That was my analysis. 

Q And just looking at the capacity piece, what 

amount of rate base was, in effect, according to your 

analysis, disallowed by virtue of the Commission's use 

of the 1.5 instead of the 1.25 MGD capacity?' 

A With regard to just the determination of the 

used and useful, it was some $2.2 million that was 

removed from rate base as a result of the used and 

useful calculation. 
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1 Q The overall ~eCiSion? 
2 A The overall iecision, well, the only basis I 

3 had to compare it to what was in the PAA, because it 

4 was in a 100% used and!useful case. It was about 2 - 

it was 2.25 was remove~. 
I 

6 Q $2.25 million? 


7 A Right, $2.25 billion, and looked at what 


8 that was composed of, ard of that 2.25, 2.22 was 

! 

9 related to used and use!ful calculations. The other 

had to do with other isLues which weren't in 

11 contention. 

12 Q And how much bf that $2.2 million disallowed 
I 

13 by the Commission relat~s to the disallowed plant 

14 capacity? 

A To the plant rapacity, $879,000. 

16 And did you p~rform an analysis of how much 
! 

I 
17 of that $2.2 million is! related to the Commission's 

I 

18 use -- unexplained use 9f the average annual daily 

I
19 flow? 

A $1.3 million. I 
! 
i 

21 Q So if you add [those figures, 1.3 million and 

I • •
22 the $879,000, to the ra~e base that the Comm1ss10n has 

I 
23 already allowed, where ~re we in terms of being used 

24 and useful? 
I 

A You're about ~8.6% used and useful, which is 

! 
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what the company had asked for. 

Q Everything they had asked for? 

A Yes. with regard to rate base, yes. 

Q Now, you're familiar that the court didn't 

agree with all of Florida cities' arguments on appeal; 

is that correct? 

A Yes, I'm aware of that. 

Q If the court had agreed with all of Florida 

cities' various arguments, alternative theories on 

appeal, how would that result compare with the result 

that was obtained under strictly looking at the 

capacity and flows as you've already testified? 

A It wouldn't make any difference. Just 

looking at the capacity and flows portion of 

determination of used and useful, the company is in a 

position to recover ~verything that it asked for, 

nearly 100% of th~ plant. 

The other issues dealing with whether the 

plant -- that portion of the plant that was put in to 

meet with governmental requirements as part of those 

dollars that were recovered, you can't add them on top 

of it. There's just only so much in -- it can take 

the issue that they had with regard to failure to 

recover all of the plant -- that was used and useful 

in the previous case is included in that. Basically 
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I 
everything was included, 98.6%. All of the company's 

assets, for whatever p~rpose they were there, would be 

recovered. 
I 
I 

Q So can you have a plant that's 125% used and 
I 

useful? I 

A No. It's eit~er 100% used and useful or 

something less. 

And under theicourt's decision as far as 
I 

capacity and flows, it'~ your understanding from your
.1 

analysis that that Plan{ is properly considered what 

percentage used and USe~Ul? 

A 98.6%. 
I 

Do you have a~ opinion as far as the level 
I 

of success or the resul~s obtained by Florida Cities 

on its 1st District cou1t of Appeal as far as its 

actual or potential imp,ct on the company's rate base 

!
in this rate case? 

It recovered e~erything that it felt it was 

entitled to when it madel its application; 100% of what 

it asked for. 

A 

I 
Q And in relation to the moneys that were 

pursued on appeal, what ~ere the results obtained? 

A It would have to be the same, because 

they you know, regardtess of how the issues are set 

out, the result was that when you do the recalculation 

FLORIDA PUBLIC SERVICE CO~SSION 

I 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

40 

of used and useful, you're back to everything that the 

company asked for in its filing. 

Mr. Seidman, would you identify the document 

that I just distributed? 

A This is a copy of the Department of 

Environmental Protection Rule 62-600.405, Planning for 

wastewater Facilities Expansion from the Florida 

Administrative Code. 

Q I don't on direct want to drag you too 

deeply into this rule, but can you provide a layman's 

summary of what this DEP rule is? 

A This is a rule in which all utilities, not 

just those regulated by the Public Service Commission, 

but all wastewater utilities, are required to provide 

an analysis of their plant capacities and their needs 

for expansion. 

It sets .out the criteria for when you 

initiate the first analysis, what you take into 

consideration in that analysis, and then there are 

benchmarks in there for things to happen when you 

prepare that analysis as far as when you start 

designing the plant for an expansion, when you ask for 

the permits, when you start construction, things of 

that nature. 

In making that determination, does DEP -
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what capacity does DEP IIOOk at? 

A DEP, for purposes of this rule, looks at the 

three-month average daillY flows of the plant compared 

to its permitted capacify. 

Q To its PerJDitred capacity? 

A Yes. 

Q okay. And th~S is a DEP requirement? 

A Yes. 
I 
I 

Q And what is the relationship of this DEP 

requirement to any anal~sis of demand and capacity of 

a plant? I mean do thet have any relation to one 

another? 

A I think they Joo I think it means to me 
I 

that you at least have ~o look at the minimum for 

flows for determinatiOn\Of what plant is required, the 

three-month average daily flows. Anything less than 

that, you're going to ~ caught short with regard to 

your ability to meet wi~h the DEP's rules. 

HR. SCBIBPBLB1IN: And, your Honor, in my 

daydream over here, did ~e mark that rule as 

Petitioner's 6? If not,1 could we? 

THE COURT: I rasnlt sure if you wanted the 

DCA opinion marked. 

HR. SCHIEPELBEkN: I apologize. I thought 

perhaps we might do -- s~nce I don't expect any 
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1 questions as far as authenticity as far as the partial 

2 stipulation, that we would -

3 'l'HE COURT: The entire thing? 

4 HR. SCHIEFELBEIN: That we would do it that 

way; that's fine. 

6 THE COURT: That would be Petitioner's 6, 

7 and the OEP - OER rule would be Petitioner's 7. 

8 HR. SCHIEFELBEIN: And what would 5 be, 

9 then? 

THE COURT: That was the final order of the 

~1 Public Service commission. 

12 HR. SCHIEFELBEIN: Okay. I'm sorry. 

13 'l'HE COURT: That's all right. 

14 HR. SCHIEFELBEIN: Your Honor, I would 

tender the witness for cross at this time •. 

16 THE COURT: Ms. Caldwell? 

17 MS. CALDWELL: I don't have many questions. 

18 CROSS EXAKIRATION 

19 BY MS. CALDWELL: 

Mr. Seidman, you testified that the changes 

21 or the effect of the decision on the issues of plant 

22 capacity and the average annual daily flow 

23 determinations would bring the plant up to 98%; is 

24 that correct? 

A Yes, 98.6. 

FLORIDA PUBLIC SERVICE COMKISSION 



5 

10 

15 

20 

25 

43 

1 

2 

3 

4 

6 

7 

8 

9 

.11 

12 

13 

14 

16 

17 

18 

19 

21 

22 

23 

24 

And you testJfied to the effects of the 

first issue, which was lif the DEP requirement 

A Correct. 

That you WOUlr have essentially the same 

result; is that correct~ 

A Oh, toe 'issuelwithin the -

Q The issue of rince DEP required you, Florida 

cities, to improve their plant, that -

A The result WOrld be the same? 

Right. Is that correct? 

A No. I said t*at the portion of the plant 
I 

that was required by gorernment requirements was only 

a part of all of the pInt that was disallowed by the 

Commission. It was sUbiumed in all of that used and 

useful consideration. . 

By looking at Ithe effect on the results of 

changing the capacity irl determining used and useful 

and the flows in determ~ning used and useful, all of 

the plant -- the 98.6 o~ the plant became used and 

useful, including the pdrtion of the plant that was 

required by governmenta~ agency. 

Q If the court had not ruled on the second two 

issues but ruled on the Ifirst issue only, being if DEP 

required Florida Cities ito improve their plant to a 

certain capacity, and t~t Florida Cities -- and in 
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this instance, incurred expenses to bring their 

facilities up to the requirements of DEP and the court 

required all of those costs to go into the 

calculation, or it would require all those costs to be 

included into rate base, would you get into the used 

and useful calculation? 

A To make that determination? 

Q Right. 

A Well, I guess in my opinion you don't have 

to get into that determination to determine if 

governmentally approved or required facilities are to 

be included, but that in itself isn't enough to make a 

determination of what's used and useful. You have 

other things to consider beside that. 

Q Okay. Let me maybe ask it another way. 

Would it make any difference if the court had required 

recovery of all of the DEP requirements? 

HR. SCHIEFELBEIN: Any difference to what? 

Excuse me, your Honor. 

WITNESS SEIDMAN: If they made only that 

determination, or 

Q (By Hs. Caldwell) Would it have made any 

difference to the amount of plant going into rate base 

if the court had only required the DEP -- the cost 

required by DEP to go into rate base? 

FLORIDA PUBLIC SBRVICE COHKISSION 
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A Okay. I'm n1t sure I understand. Let me 

see if I can rephrase It to what I think is -- if the 

only thing the court sJid was include plant that's 

required by regulatory lagency , and didn't address the 

issues of demand and capacity, it would not bring you 

up to what the company pot as a result of that, 

because all that was inVolved and identified as being 

required by the governmlntal agency was about 

$1.7 million. 
I 

There was $2.~ million of plant that was 

added since the last rate case or -- so there's other 

• !plant to be cons1dered is well as the used and 

usefulness of the plant. that was already there. So 

you have to basically ltok at all of it in order to 

get a result. 

All right. yJu had talked earlier about "in 

the public interest," o~ "used in serving the public." 

could you just clarify ~hat a little bit? 
! 

A What does thai mean? 

Yes. 

A To me, plant Jhat1s used in the public 

service is everything tJat.s required to meet the 

statutory requirements 9f 367. 

Would the PUb~iC be all of the customers 

that are in the service iarea. or is it the entire 

FLORIDA PUBLIC SERVICE COHXISSIOlf 
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public? Who is the public? 

A It is the public within the service area of 

the utility. 

Would it be the ratepayers, or would there 

be a distribution between the current ratepayers and 

possibly potential-ratepayers coming on? 

A In my opinion, there is no distinction. The 

commission only deals with current ratepayers when it 

sets rates. I mean, those are the only people it can 

apply it to. 

Do you know whether the commission has 

scheduled a hearing on remand for the issue of the 

average annual daily flow determination? 

A Yes, 1'm aware that the commission has, I 

believe, issued an order already on that as well as an 

order on I think on rulemaking with regard to the 

same issue. 

MS. CALDWELL: I have no further questions. 


THE COURT: Any redirect? 


HR. SCHIEFELBEIN: No, your Honor. Thank 


you. At this time we would move into evidence 

Petitioner's Exhibits 1 through 7. 

THE COURT: Do you want to go through them 

one at a time? 

MS. CALDWELL: I have no objections. 

FLORIDA PUBLIC SERVICE COKKISSION 



5 

10 

15 

20 

25 

47 

1 

2 

3 

4 

6 

7 

8 

9 

11 

12 

13 

14 

16 

17 

18 

19 

21 

22 

23 

24 

~HE COtJR~: AlII right. I'll accept 

Petitioner's Exhibits 11 through 7 into evidence. 

HR. SCHXEPELB.XN: Thank you, your Honor. 

(petitioner's\Exhibits 1-7 received into 

evidence. ) 

(Witness sei~an excused.) 

-1- - - 
~BE COtJR~: D9 you all need a break? 

HR. SCHXEFELB,IN: Whatever is your 

pleasure. 

~HE COtJR~: I'lm democratic about that kind 

of thing. We can go ah~ad and take the next one, I 

guess. I 

HR. SCBXEFELB~XN: Florida cities Water 

company would call B. KJnneth Gatlin to the stand. 

was called as a witness rn behalf of Florida cities 

Water Company and, having- been duly sworn, testified 

as follows: 
\ 

DXREC~i EXAKXN'A~XON 

BY HR. SCHXEFELBEXN: I 
i 

Q Good morning, rr. Gatlin. I've waited for 

this moment for many yeaks. (Laughter) 

A Take a shot. 
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Mr. Gatlin, are you a member of the Florida 

Bar? 

A Yes, I am. 

Q And have you been a member since what year? 

A 1959. 

Q So you've been a member for 39 years. Of 

those 39 years, how many of them have been devoted to 

the practice of law either on behalf of or before the 

Florida Public Service commission? 

A About 30; around 30. 

Q And over that 30-year period in private 

practice, over what period of time have you been 

counsel, utility counsel, for Florida cities Water 

Company? 

A About that amount of time. So that means my 

first answer was wrong. It was 30 for that, and then 

add six years for ,the Public Service commission. So 

that's the total amount. 

Were you lead counsel in the Florida cities 

North Fort Myers -- prior to the current case, their 

last wastewater rate case? 

A Yes, I was. 

Q Would you identify the document that I've 

just distributed? 

A This is an order of the Public Service 

FLORIDA PUBLIC SERVICE CO~SSIOB 
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Commission in Docket 910756-su. The order number is 

PSC-92-0594-FOF-SU issied 7/1/92. 

Q And in 10 wO~ds or less, what is this order? 

A This is an oJder which approved rate 

increase for Florida cifies water Company. 

Q North Fort My'ers? 

A North Fort Mylrs water Company -- North Fort 

Myers division. 

Q And wastewate~? 

A Wastewater, yks. 

t
! 

Q And were you ead counsel for the company in 

that case? 

A Yes, I was. 

Q The order, of Icourse, speaks for itself. 

i 

But do you recall what 1he level of used and useful of 

the wastewater plant, w~at was that determined by the 

Commission to be? I 
I 

A 100%. 

Q And you were 
I 

J::).ere when Mr. Seidman 

testified? I 

A Yes, I was. 
I 

Q And he identi£.1ied and briefly discussed a 

DEP Rule 62-600.405? 

A Yes, he did. 
I 

Q Do you know whien that rule became effective? 

I 
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A In relation to 

Q An approximate time is fine. 

A I could look at a copy of the rule and I 

think I could tell you. 

THE COURT: (Handing document to witness.) 

HR. SCHIEPELBEIN: Thank you, your Honor. 

WITNESS GATLIN: 1991. 

Q (By Mr. Schiefelbein) Now, what was your 

function in the current North Fort Myers wastewater 

rate case as far as the proceedings before the Public 

service Commission? 

A Well, I represented the company. We 

prepared the case, and I presented the case to the 

Commission as the attorney for Florida Cities Water 

Company. 

And do you recall whether the application 

and the MFRs, the.minimum filing requirements, were 

filed in this case, whether they were at all affected, 

whether the company's case was at all affected by that 

DEP rule that I previously mentioned? 

A I don't recall offhand. 

Q okay. Now, this case was filed, the current 

rate case, was filed approximately when? Do you 

recall? 

A May of '95. 

PLORIDA PUBLIC SERVICE COMKISSION 
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Q So we're statting off our fourth year on 

this rate case? 

A Yes. 

Q Any end 

I 
! 

I 
in si.ght? 

A Well, I hope Iso. I think so. If we prevail 

before the court in oUi interlocutory appeal, I think 

it would, but if the cqurt decides otherwise, I guess 

we're off and running a~ain on another year or two. 
I 

Q NOw, did thislcase -- and I know that this 

may be drawing an objec, ion, but I think it's helpful 

to the court -- when thfs case was filed in May of 

' 1995, di~ the company ark for any particular handling 

of this rate case? 

A No. We took the last rate case, the one 

that we referred to, the order of 1992, and simply 

brought forward everything in that case. 

In our ~ilin9lwe made the determination of 

used and useful, just as was done in this case and all 

other cases that we hav~ filed with the Public Service 

commission in the last 10 years, and we assumed that 

we had filed it pursuan~ to commission rule and past 

commission policy. Fil~d Schedule F4 and Schedule F6 

just like we had filed ~t in other cases, and we 

thought it was routine, . a no-brainer. 
! 

Did you reque,t that any particular 

FLORXDA P~LXC SBRVXCE COKKXSSXON 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

52 

procedure be followed as far as -- did you request a 

hearing on filing application? 

A On the current application? No. We filed 

it and asked for a proposed's agency action proceeding 

thinking that this was an uncontroverted case that was 

filed pursuant to Commission rules and Commission 

policy and there would be no problem with it. 

Several months after filing the application 

did the Commission render a proposed agency order? 

A The Commission did and granted it consistent 

with previous orders from Florida Cities Water 

Company, and we were perfectly satisfied with it. It 

was the expected result. 

And that translated, if you recall, as to 

what sort of a wastewater rate increase? What was 

contemplated by that order? 

A 17, 18% .as I recall. 

And that proposed order, what happened to 

it? 

A A group of customers in the service area 

filed a protest, and then Office of Public Counsel 

filed a protest, which meant of course it had to go to 

hearing and put it on a different kind of proceeding 

than we had anticipated. 

Q Okay. At the risk of unduly leading, to try 
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to cut out some of the !cumulative nature of all this, 

the Commission did hOI, a hearing and rendered a final 

order in this case? 

A That's true. That's correct. 

Q And can you describe what the in short 

shrift, what" the outcom~ of that final order was? . 

A Well, it was fisaster for Florida cities 

Water Company. Florida cities Water Company had 

conscientioUSlYPUrsuanf to law made the plant 

addition and anticipated that the Commission would 

follow its policy of determining used and useful, but 

I •

all of a sudden, for re,son we d1d not know, the 

Commission -- I mean, tJe company lost at least 

$2.4 million of plant. lIn fact, the used and useful 

without the plant addit~on was $800,000 less than it 

had been in the earlierlcase. 

Q The 1982. rate Icase? 

A Yes. So the Jompany had added customers, 
i 

had more flows, more cUJtomers. and the commission 

said that it was less u ed and useful than the last 

case. 

Q Were you invo~ved in the determination to 

file or pursue an appea~ of that final order? 

A Yes; yes, I wals 

Q And are you pJi~ to what the company's -
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what they were trying to accomplish by that appeal? 

A Yeah. Well, the company was pretty much in 

a state of shock having lost this investment and 

reluctantly determined that we had to take some 

action, the company had to take some action, to try to 

get some kind of relief. And it was finally 

determined that it should be appealed, to try to get 

this property that it had invested in, back into the 

rate base, or into the rate base. 

Q What sort of rate increase did the 

Commission grant in that final order? 

A It was a rate reduction. 

Q They reduced the rates? 

A Rate reduction, after finding that there was 

less used and useful, contrary to their policy. Then 

they came out with -- I forgot what the percentage 

was. It wasn't a .great percentage, but it was some 

percentage of a rate reduction over the rates that had 

been approved by the commission in 1992, although 

there was more plant, more customers. 

Q Were you lead counsel on the appeal to the 

1st District Court of Appeal? 

A No. Kathryn Cowdery was the lead counsel. 

I did do some work on the appeal. I didn't do -- I 

think maybe I did 15, 20% of the billable hours, and 
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Kathryn Cowdery did thirest of it. 

o Attached to • e partial stipulation on award 

of attorney's fees as E~ibit E, What do you find? 

A The invoice i from our firm to Florida 

cities Water compa!ly for the work done on the appeal. 

o 50 you"'re BKGf' 


A Absolutely. , 


o And who is KWe? 


A Kathryn cowdet· • 


o And who is WL ? 

i 

A Wayne 5hiefelbein. 

o Those are the initials. Now, what sort of 

work, I mean in generali did you do on the appeal, 

Mr. Gatlin? 

A Well, I guess what I did, the big thrust of 

my work was early on tr~ing to determine with our 

witnesses in the case w~at approach we could take or 

what issues we thought ~ere ones which we ought to 

bring and how we should bring them; and once that was 

determined with the comj·any -- and Ms. Cowdery was 

working along with us 0, that -- but once that was 

determined, then Ms. coJdery took the case and became 

the lead counsel and pr1pared the brief, which turned 

out to be a good one. ' 

o NOw, you've taken a look at those invoices? 
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A Sure. 

Q Have you fairly recently? 

A Yes. 

Q How does the level of detail as far as the 

various attorneys I activities, how does that compare 

with -- well, I need to back up. 

When a rate case is done before the Public 

Service commission, there are litigation costs, are 

there not? 

A That's right. 

Q And what1s the term of art that's used for 

proceedings before the Commission? 

A Rate case expense. 

Q And that consists of what big items 

typically? 

A Attorney's fees, expert witness fees, costs 

of mailings; oh, q lot of other things, but 

principally the witness and attorney's fees in the 

case. 

And does your firm seek recovery of those, 

that rate case expense, before the Commission in rate 

cases? 

A Yes, we do. 

Q And how do you do that? What sort of 

documentation do you typically submit to the 
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Commission? 

A Well, just l~ke these documents that are 

Appendix A to the stiP~lation, that's what we submit. 
1 

We have to submit enou~ detail for the staff and the 

Commission to look at the time spent and on what it 

was spent on, and then bhey have to make a 

determination as to whefher the Commission thinks it's 

fair and reasonable; ant then the Commission allows 

that as a recovery, as ~n expense to be recovered, in 

the final order and in the setting of the rates. 

Q Was that done \in the current rate case? 

A Yes, it was. . 

Q What were attJrney's fees in the proceedings
I 

below before the commis~ion, if you recall? 

A $45,000. 

Q And comparable invoices and so forth were 

submitted? \ 

I,A Yes. We, as matter of course, prepare the 

same kind of documents. \ 
1 

Q And of that $4 
1
5, 000 of attorney's fees, how 

much did the Commission \aIIOW? 

A All of it. 

Q Is that unusua'l in your experience as far as 

your legal activities be~ore the Commission? 

A No. I think orr experience has been 
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reasonably successful that the Commission has allowed, 

based on what we file, most of the attorney's fees. 

Q I notice in looking over the bills that you 

don't seem to have it allocated or tied to different 

arguments or theories argued on appeal. Just speaking 

on behalf of your own' -- you said 15 or 20% of the 

time is yours. Why is that? Why didn't you keep a 

diary of working on which issues or arguments? 

A Well, I don't think that would really be 

possible under the situation. You're working on a 

brief, you're working on the case, and you go from one 

issue to another and back and combine them and take 

them apart and put them back together, all that you do 

in preparing a brief. 

And to do what you're suggesting, I guess 

you'd have to sit there with a stopwatch and, you 

know, work five minutes on that one and click it and 

go 30 minutes on another, which would just not be 

practical at all to -- I don't think you could do 

that. I don't think anybody would expect that to be 

done. 

Can you explain your understanding of the 

interrelationship or lack of interrelationship between 

the various arguments that Florida Cities maintained 

on appeal? 
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I 

A All our ar~ents -- we had one claim we 

made to the court, and that was that the Commission 
I 

had denied our claim t4at we had, in effect, 100% used 
i 

and useful property, aJd that was the one claim we 

had; and we had basica~ly a couple of theories that we 

used to show the court ~nd to support that claim. 

The claims arr interrelated. I don't think 

we would have gone to court without all of them. So 

that's the way we const~ucted our brief and we 

constructed our argument to the court was that all of 

these theories, we wereiafter one thing, and that was 

to get that plant 100% tsed and useful, which we did. 

Q NOW, it's beet intimated so far -- of 

course, we have to go f~rst -- but it's been intimated 

by various comments andlobjections that, "Well, this 

thing ain't over." Tha~ is correct, isn't it? 

A I think that las the intimation from a 

question from Ms. Caldw 11, yes.
I 

Q And the commi~sion has recently in response 

i 
to the remand rendered in order which does what, in 

effect? 

A The commissio~ said that they believed that 

the final order of the 10urt was an invitation for 

them to reopen the recorjd and take additional evidence 

and testimony to suppor~ the Commission's position in 
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the final order. 

We don't believe that's what the court 

ordered and we have filed an appeal or will file one 

to ask the court simply -- if that's what they meant, 

that's what they meant. If not, don't waste 

everybody's time and money in having another series of 

hearings. 

The Commission has gone so far as to 

schedule hearings and the filing of testimony and the 

usual procedure th~t they do in a rate case as though 

we're starting allover on this particular issue. 

We have filed a motion to stay the 

proceedings which, as I understand it, will be on the 

Commission agenda on the next agend~ which is, oh, 

first week or so in May. 

I don't know what the staff is recommending 

on it, but in any event the commission will vote to 

stay it or not; arid if the Commission in its wisdom 

decides not to grant the stay, we'll appeal that to 

the District Court. But the Commission has also 

postponed some filing dates that it had tentatively 

set, that it set earlier for the hearing in case there 

is a stay by either the Commission or the court. 

How would you characterize the posture of 

this case as far as the plant capacity to be used in 
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doing the used and use~ul determination? Is that a 

live issue any 

A No. court laid that to rest 

finally and forever, I ithink. 

Q The commissi~ used a 1.5 MGD in the 

capacity? 

A That's right. That was off of a 

construction permit, yes. 

Q And that's betn laid to rest? 

A Yes. 

Q And what is 1e posture of this case as far 

as the measurement of ct;lstomer demand? 
! 

A Well, if I retd what the Commission has been 

saying in its orders, in 
, 

its order that reopened the 

case and the staff reC0i:endation, they've decided 

that they want to adopt a policy of using an average 

day instead of max day ,'n determining used and useful, 

and they want to have a hearing to have some testimony 

to support that poSitiOi' which they didn't put the 

testimony in the first ~earing. And that's the 
i 

posture, is that they wint to try to support what they 

wanted to do in this ca~e. 

HR. SCHIEPELB.IN: If I might have that 

marked with the next a~ilable number, your Honor. 

THE COURT: LeJt me be sure of something. 
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You gave me a document that's an affidavit. 

MR. SCHIEFELBEIN: We actually haven't 

gotten to that. I'm sorry. 

THE COURT: I won't mark that one yet. I'll 

save that and just pick up the numbering with the 1992 

final order. So I'll mark this as Petitioner's 

Number -- Petitioner's No. 8 was the Public Service 

Commission's final order in the 1992 rate proceeding. 

·HR. SCHIEFELBEIN: And then 9 would be 

the-

THE COURT: The affidavit, I'll wait until 

you actually start talking about it. 

MR. SCHIEFELBEIN: The one that I just -- I 

apologize, your Honor. 

THE COURT: Oh, I'm sorry. That's 9, yes, 

the one you just gave me. 

MS. CALDWELL: What was the purpose of this? 

MR. SCHIEFELBEIN: I'm getting to it. Which 

one? 

MS. CALDWELL: That was the '92 order? 

MR. SCHIEFELBEIN: That was the last rate 

case. 

Q (By Hr. Schiefelbein) The document that's 

been identified as Exhibit 9, would you confirm what 

that order is? 
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A Order PSC-980\509-PCO-SU issued April 14th, 

1998, in Docket No. 950~87-SU. 

Q And is that the Commission's order on 
! 

remand? 
I 

A Yes. i 

\Q Is that 

A Kind of a lont title, but that's in the 

title. 

Q Is that the older that an appeal will now be 

taken of? 

A Yes. 

Q Do you have blfore you an affidavit -

A Yes. 

Q -- of Wayne L iShiefelbein? 

A Yes. \ 

Q If you would ~ake a moment to look at that. 

A (Witness comp~ies. ) 

Q Have you seen lhat affidavit and the 

documents attached to itl before? 

A Sure. Yes. 

Q Let's start wilh the attachments to it. 

Could you explain brieflr what those documents are? 

A This is a -- ohr bill rendered, or to be 

rendered -- in some case~ already rendered -- to our 

client, Florida Cities wrter Company, for a legal 

~LORIDA PurLIC SERVICE COMMISSION 
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effort put in for the purpose of collecting attorney's 

fees. This is attorney's fees for collecting 

attorney's fees. 

Q Has Florida Cities Water Company, have they 

paid the firm's bills for the appeal? 

A Oh, yes. Yes. 

Q Paid in full? 

A Paid in full, absolutely. 

Q And the attorney's fees activity there, do 

you know what 

A Well, there's a January bill that's been 

paid, and I believe that the March bill has been paid. 

I'm not sure about the April bill. 

Q This firm closes its bills as of what day of 

the month? 

A 25th day of the month. 

Q Which would have been Saturday? 

A Right. 

Q Do you know whether Florida Cities has 

become obligated -- has to pay Mr. Seidman a fee for 

his activities in this case? 

A Yes, they have. 

HR. SCHIEFELBEIN: Your Honor, I would 

tender the witness for cross. I appreciat~ your 

indulgence. 

FLORIDA PUBLIC SERVICE COHHISSION 
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THB COURT: Ms. Caldwell? 

CROS4 BXaHZBATXOB 

BY MS. CALDWBLL: 

Mr. Gatlin, ~ your resume you have a 

long-time practice the Commission, correct? 

A Yes. 

Q And have you represented other utilities or 

wastewater utilities be~ides Florida cities? 

A Yes, I have • I 

And you've al~o represented Florida cities 

for their other wastewater plants. They have more 

than one in the North Fort Myers 
! 

A Yes, that's ctrrect. 

Have you everiraised the issue of requiring 

all of the costs of the requirements of OEP into the 

rate base? Have you ev.r raised that issue before in 

any of those cases? 

A Yes. 

Q I'd like to m1ve along to the exhibit which 

is the stipulation, and lif you would turn to your 

Motion for Attorney's F4es , which is Exhibit B. 

A "O"? 

Q "Btl as in boy Did you author the Motion 

for Attorney's Fees, be found as Exhibit B 

in the stipulation? 

FLORIDA P~LIC SERVICB COHHISSIOH 
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I 

A 	 No. 

HR. SCHIEFELBEIN: If I might - 

MS. CALDWELL: I'm sorry. Kathryn Cowdery 

did. I'll save those questions for her. That's all 

the questions that I have. 

TH£ COURT: Redirect? 

HR. SCHIEFELBEIN: No, sir, but thank you. 

We would ask that Exhibits 8, 9 and 10 be received 

into evidence at this time, Petitioner's 8, 9 and 10. 

THE COURT: Objections? 

HR. SCHIEFELBEIN: Number 8 was 

MS. CALDWELL: Number 8 I had a question on. 

don't understand why it was being offered. 

HR. SCHIEFELBEIN: Well, simply put, your 

Honor, I mean, it's not an integral document. It's 

basically a paper trail, which the various witnesses, 

including Mr. Seidman, have taken a look at in 

reaching their opinions as to what the level of our 

success was. 

In and of itself it's not an integral 

document. I suspect that it's something you could 

take notice of. Certainly in our last DOAH action 

with the Commission, they were all parties made 

very liberal use of the notice sections of the 

evidence code and having the ALJ take notice of them. 

FLORIDA PUBLIC SERVICE COMKISSION 
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So I don't know if that's responsive. 

THE COURT: ts your question one of 
1 

relevancy? 

MS. CALDWELL, Oh, right. It was more of a 

question. I have no 0fjections. 

THE COURT: fo any of them? 

lIB. CALD1Il!LLI To any of them. 

THE COURT: ~'ll accept Petitioner's 

Exhibits 8, 9 and 10 itto evidence. 

(Petitioner's Exhibit 8, 9, 10 received into 

evidence.) 

THE COURT: Why don't we take about a 

two-minute break? 

HR. SCHIEFELBEIN: Thank you. 

WITKBSS ~TL~H' Judge, could I be excused? 

THE COURT: tertainly. 

(Witness Gat~in excused.) 

1- __ 

HR. Your Honor, as weSCBX~BXH' 
• • i 

proceed, my f~rst obvI:ous error has come to my 

attention. It didn't !take long. 

Mr. Seidman;i I failed to ask Mr. Seidman 

about his charges in ~he case. This is not a bill. I 

don't mean to testify,I and I'm certainly not. This is 

an itemization of whaJ he's done on the case. It's 

FLORX~lpUBLXC SBRVXCB COMXXSSXOH 
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too soon for him to have rendered a bill. I can put 

Mr. Seidman on the stand, back on the stand, very 

briefly to authenticate this and to be subject to 

cross if necessary. 

HS. CALDWELL: I have no objections for the 

number of hours or the amount he's charging. 

THB COURT: Do you want to examine him at 

all? Mr. Seidman is here. He's still under oath. 

Would you like to ask him -- I'm going to mark this as 

Petitioner's Exhibit 11. 

HR. SCHIBFBLBBIN: If I could, your Honor, 

could I put Mr. Seidman back on very briefly? 

THB COURT: Sure. 

HS. CALDWBLL: Your Honor, I have no 

objections to the number of hours, and I really don't 

have any questions. I think that the core issue is 

whether or not they're entitled to recover any fees 

and things like that. 

So I think as to the accuracy of this, I 

don't have any problems with it, but I think it still 

goes back to the core issue of whether, in fact, they 

are entitled to recover. 

THB COURT: I understand. with that 

stipulation, why don't I go head ahead and accept 

Petitioner's Exhibit 11 into evidence, and I 

FLORIDA PUBLIC SERVICB COMKISSION 
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. \

understand that ult~mately the question is whether 

there's any entitlemenJ at all legally, and if there 
! 

is, then this would be \part of the award. 

(petitioner', Exhibit 11 received into 

evidence. ) 

your Honor. 

May I proceed to my nex~ witness? 

THE COURT: YrS , please. 

HR. SCHIEFELBfIN: Florida cities water 

Company would call Kath~yn Cowdery to the stand. 

HR. SCHIEFBLB~IN: Thank you, 

J - - - 
ltA~YH COWDERY 

was called as a witness on behalf of Florida Cities 

water Company and, having been duly sworn, testified 

as follows: \ 

DIREC~ EXAKINATION 

BY HR. SCHIEFELBEIN: 

Q Good morning, i Cowdery.\MS. 

A Good morning. 

Q Ms. Cowdery, Jhat was your function on the 

rate case appeal for Fl9rida Cities, North Fort Myers 

Division? 

A I was lead counsel. 

Q And have you lboked at the various bills 

rendered prior to this h~aring for that appeal? 

FLORIDA PU~LIC SERVICE COMKISSION 
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A I have. 

2 And can you give the court -- you're KWC, as 

far as the charges on the bills? 

A I believe so. 

And we can all, of course, go through this2 

with calculators, but can you give us a ballpark as 

far as what percentage of the attorney's fees incurred 

on the appeal were for your efforts? 

A I have not calculated it myself, but I am 

told that it's somewhere around 80%. 

2 And do you have before you two documents? 

A I do. 

2 What is the thicker of the two documents? 

A It is entitled "Amended Brief of Appellant 

Florida cities water Company," and it is the 

appellant's brief for the 1st DCA appeal in this case. 

MR. SCHIEFELBEIN: Why don't we go ahead and 

have that assigned an exhibit number. 

~HE COUR~: Mark it as Petitioner's No. 12. 

MR. SCHIEFELBEIN: Thank you. 

2 (By Hr. Schiefelbein) Were you the 

primary author of that brief, Ms. Cowdery? 

A I believe so. 

2 And what is the second slimmer document that 

I've put before you? Have you seen that before? 

FLORIDA PUBLIC SERVICE COHHISSION 
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A Yes. That's!the appellant's reply brief in 

that same case number. 

HR. SCBIBFBLiBIR: If that could be assigned 

Petitioner's 13. . 

THB COURT: ~t's been so marked. 

HR. SCBIBFBL,BIR: Thank you. 

Q (By Hr. sChiefelbein) And are you the 

primary author of that document? 

A Yes. 
i 

Q Would you eXP\lain to this court how you 

approached this appeal?1 

A Okay. To beg~n with, I. think what 

Mr. Gatlin testified to\ is correct. The first thing 

that happened is that tt·ere were meetings with the 

client and our firm -- . believe it was Mr. Gatlin 
! 

down at the utility's office -- to determine and to 

discuss the issues that\WOUld be appealed. 

Essentially, again what Mr. Gatlin testified 

to was correct. We had Iapproximately $2.4 million of 

investment that was not \included in rate base, and it 

needed to -- we were appealing that, that that 

investment should be in Irate base. And, ~f course, 

the important thing is ,hat when you have it in rate 

base, your rates are on that so you get enough 

revenue. 

FLORIDA PUBLIC SERVICB COKKISSIOR 
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NOw, my approach was to look at the ways in 

which we could bring that issue to the appellate 

court, and I settled on two main approaches; a 

statutory argument which went to the authority of the 

commission under 367, and the language of 367, the 

broader argument. 

And then the second theory was the specific 

formula that was used by the Commission in coming up 

with that used and useful formula. They were two 

means to the same end. 

And a main reason for taking that approach 

is that, in my opinion, you ought to listen to the 

United states Supreme Court, and I tried to do that. 

There's a case called Federal Power Commission versus 

Hope Natural Gas, and in my mind that case says some 

important things, one of which is the end result 

doctrine; and that is when you are appealing a rate 

order from a Public service Commission, it is the end 

result which counts and not necessarily the 

methodology they used to get there. 

So in my mind if you go to court simply 

arguing an incorrect use of methodology, wrong numbers 

plugged in, if you just argue that, that is a 

dangerous thing to do. It would be -- it could be 

insufficient, an insufficient argument. 

PLORIDA PUBLIC SERVICE COHKISSION 
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i 

So in light Qf that, you know, you look at 

the two arguments; thelmain statutory authority. You 

start out with what is ithe statutory language under 

367 under which the C01mission operates and under the 

used and useful language and why under 367 should this 

investment have been i1cluded in rate base. 

And we broke lit down into different reasons, 
I 

and one of which was t~e government required 

investment, which keepJ coming up here today. That 

was part of the whole Irgument. That was only 

$1.6 million, only. Y. know, you have to put all of 

.the statutory argument together. And combined in that 

argument were arguments relating to the competent, 

SUbstantial evidence th~t the utility company had 

supported all this inve~tment with competent, 

substantial evide~ce that was not disputed by anyone. 

Okay. In our brief we state in Issue 4, 

which is the formula ar~ent, that, you know, your 

Honor, you can make yO~ decision based on the other 

counts in this complain. ; now let's talk about the 

formula. You know, ther· were alternative theories. 

It all goes to used and useful. And maybe I went 
i 

beyond what the questio~ was. 

think we sated a lot of questions. 

A But that's wh~re we went up -- just to make 

FLORIDA F~LIC SERVICB COKKXSSION 
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government investment statute and rule, that only got 

you partway, and we did not only want to be partway. 

We wanted to be -- the entire investment. 

Q You prepared the Motion for Attorney's Fees? 

A I did. 

Q Of course that document is attached to the 

partial stipulation? 

A Okay. 

Q And what was the basis or legal theory for 

your Motion for Attorney's Fees? 

A I felt that the commission.had, in issuing 

its order, grossly abused its discretion, and under 

120.S9S{S), under those circumstances you are entitled 

to an award of attorney's fees. 

I would note that I don't believe anyone in 

our firm had ever asked for attorney's fees on appeal 

before, although we have done appeals. You know, we 

do them on a fairly regular basis. This particular 

case just struck us as being unconscionable, and for 

that reason I filed the motion. 

HR. SCHIEFELBEIN: Your witness. 

THE COURT: Excuse me. I probably missed 

it, but did you ask her her name for the record? 

HR. SCHIEFELBEIN: I'm very sorry. 

FLORIDA PUBLIC SERVICE COHXISSION 
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THB COURT. te probably should establish 

that formality. I was!marking some exhibits and I was 

afraid maybe I had mis$ed it, but I didn't recall it. 

WITNESS COWDfRY: My name is Kathryn Gail 

Winter Cowdery. I'm a I partner in Gatlin, Schiefelbein 

& Cowdery, 3301 Thomasville Road, attorney for Florida 

Cities Water Company. . 

HR. SCHIEFEL*EIN: Thank you. 

THE COtJRT: ~ure. 
CROS~ EXAKINATION 

BY HS. CALDWELL: • 

Q Ms. COWdery,lI think that counsel is going 

to grant me a little l.titude. 

KS. CALDWELL~ What I'd also like to do is 

incorporate into the rfcord the rest of the briefs 

that were filed in thi1 case, and I would like to use 

Ms. Cowdery to id~ntifi them. 
i 

HR. SCHIEFELBEIN: Sure. 

(By Hs. ca14well) The-first one I will 

give to you is the bri1f. Could you please identify 

the first piece I hand~d you? 
! 

A This is idenlified as the "Answer Brief of 

the Florida Public Ser .ice Commission" with 

attachments. 

KS. CALDWELL:i We'd like to have this marked 

FLORXDA 1UBLIC SERVICB CQHKISSIOH 
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for identification. 

THE COURT: I'll mark this Respondent's 

No. 1. 

Q (By Ms. Caldwell) Could you identify the 

second brief, please? 

A This says "Brief of Amicus curiae, Florida 

Waterworks Association, Inc." Without checking 

something, I can't say if there was ever an amended 

brief filed. It would have been substantially the 

same if it was. I don't know. 

MS. CALDWELL: We'd like this identified. 

THE COURT: I'll mark it as Respondent's 

No.2. 

WITNESS COWDERY: And this document is the 

IIAnswer Brief of Intervenors, the citizens of the 

state of Florida" in the same case, same appeal. 

MS. CALDWELL: We'd like it marked for 

identification. 

THE COURT: I'll mark it as Respondent's 

No.3. 

Q (By Ms. Caldwell) And to the best of your 

knowledge, those are all the briefs that you've 

identified that have been filed in this case? 

A Yes. I have some recollection of an amended 

brief because of a font, but those, to the best of my 

PLORIDA PUBLIC SERVICE COMMISSION 
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Q Thank you. question is, there was 

an amended brief, 

A Okay. 

I 

Q Did you charge for the time spent in 

amending the brief? D .Id you charge that again to 

Florida cities? 

A Yes. 

Q So that would be included in the bill? 
I" 

A I believe so. Well, I say yes. I really 

would have to -- I do I would have to look 

at the b~lls, because purely a secretarial 

changing, you know, yo .'d have to look at the bills to 

see. It would be refl~cted in the bills. 
! 

Q I'd like to ~ove on now to the joint 

stipulation, Exhibit B, which I understand is the 

Motion for Attorney's F es, and I've just got an extra 

copy. Do you have a co y of that petition? 

A As I understa~d it, I do. (Pause) Yes. 

Q And did you author the Motion for Attorney's 

Fees? 

A I did. 

Q Do you agree that you requested attorney's 

fees because the agencyi·s final order which 

precipitated this appeai was a gross abuse of 

PLORXDA P BLXC SBRVXCB COHKXSSXOH 
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A I do. 

Q And as the authority, you cited section 

120.595(5) Florida statutes? 

A That's what it says, yes. 

Q In paragraph 2 of your motion, didn't you 

argue that it was an abuse of the Commission's 

discretion to fail to acknowledge the facts that the 

USEPA, the Florida DEP, the South Florida Water 

Management District, and Lee county, all governmental 

agencies, imposed requirements on Florida cities to 

expand its water, wastewater treatment plant? 

A I did. 

Q And didn't the court find in its opinion 

that even when another governmental agency has 

required a utility to make a capital expenditure, the 

PSC must decide what portion of the expenditure, if 

any, belongs to the utility's rate base? 

A Words to that effect, if ndt those words. 

Q It would be on Page 8 of the court's 

opinion? 

A Whatever the court stated, but it was 

probably that. 

In paragraph 3 on Page 2 of your motion, it 

argues that the Commission deviated from past orders 

FLORXDA PUBLXC SERVXCE COHKXSSXON 
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in setting rate base in setting rates; is that 

correct? 

A That is corrrct. 

Q And does thi$ argument go to the court's 

finding on the used and useful calculation? 

A I believe it does. I'm just wanting to make 

sure I don't misstate omething, because this -- the 

answer, I believe, is es, having to do with the 

maximum daily flow ver us average annual daily flow. 

Q And paragrap 4 on Page 3 again argues abuse 

of discretion for fail ng to adhere to Florida 

statutes 367.0817(3) i particular. 


A Correct. 


Q Which places 
Florida Cities in an untenable 

Catch 22 position, and I you say that's correct? 

A That's correct. 

Q And does this argument relate back to the 

first issue, which is the DEP requirements? 
I 

A It relates t~ the failure to adhere to the 

enabling legislation .081(2), .0817(3), 367.112 in 

refusing to allow recovery of governmentally required 

construction costs. 

Q And paragrap 5, weren't you arguing that 

the Commission had all wed full recovery of DEP 

requirements in 1992 a d should, therefore, be allowed 

FLORXDA OBLlC SBRVXCB COMXXSSlOH 
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full recovery in this case? 

A Essentially, you know, whatever is stated in 

there is what I argued; deviation being unexplained in 

the final order. 

And that again relates back to the firs~ 

issue of the DEP requirements and government agency 

requirements? 

A Well, it does, but it was a separate -- it 

was a separate issue. Thi~ particular paragraph went 

to the section of our brief which was talking about in 

determining used and useful calculations, the past 

agency practice, the practice of the agency was always 

to take into consideration DEP-required facilities. 

It did not specifically go to the statutory argument. 

It was a separate argument. But yes. 

Q Paragraph 6 beginning on Page 3, this 

relates to the Commission's determination that the 

capacity of a plant was 1.5 million gallons per day 

when the court found it should be 1.25 million gallons 

per day, correct? 

A I'd have to read it, but I believe that is 

correct. Without supportive, competent, substantial 

evidence -- wait. It is not -- I think it's a little 

broader than what you are stating, because I had two 

separate competent, substantial evidence arguments, 

PLORXDA PUBLXC 8BRVXCB COKKX88XON 
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17 requirements thatfaci ities, reuse projects 

18 specifically, construe ed in the public interest be 

19 Is this correct? 

A That rect reading of the language 

21 there, yes. 

22 Q And, again, oes that point relate back to 

23 the first issue on DEP requirements? 

24 A It relates t statutory and rule 

requirements, the faci ity's reuse projects 

FLORIDA UBLIC SERVICE COKKISSION 

allowed in rate base." 

9 Commission on? Was th's an·issue the court reversed 

the Commission on? 

~1 A The re ersed the issue -- reversed the 

12 commission as versus 1.25 capacity. 

13 Q And paragraph 7 you analogized 

14 	 the Commission's abuse of discretion for failing to 

explain its policies countervailing 

16 arguments for, and I statutory and rule 

court 

1 and I think this goes 

2 I believe it 

3 discussed in general 

4 sUbstantial evidence 

improvements 

6 this goes to both 01: 

7 sentence is an "and" s 

8 Q Was this som 

them. 


II of the brief which 


competent, 


regarding the plant 

, and I don't -- and I think 

It's -- that last 

ntence, not an "or" sentence. 

thing the court reversed the 
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specifically constructed in the public interest be 

allowed in rate base. I don't recall which specific 

count that was when you say Issue 1. 

Q I think in your brief the first issue was 

the broader 

A It was the broader. 

Q "The Commission's final order disallowing 

the 1.6 million of governmentally re~ired plant 

improvements from rate base is contrary to law and 

should be reversed. 1f 

A I think that's correct. You know, in 

summary, this motion went to every issue raised. When 

I say Ifissue," every count raised. It addressed 

everything I raised. 

Ms. Cowdery, can you point out in this 

Motion for Attorney's Fees where you requested 

recovery of your costs? 

A I don't know that I specifically did. I 

think I just went pursuant to 120.595(5). That's the 

authority. 

Q Could you also turn to Exhibit D in that 

stipulation, which is the court's award of attorney's 

fees? 

A Of course we always have to grant such 

relief as the court may deem appropriate -- this is an 

PLORIDA PUBLIC SERVICB COHHISSIOB 
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attachment to this doc ent? 

Q Right. It's one page, and I'd like to help 

you out, but it's just buried without being numbered 

sequentially. 

A Okay. I thi I've -

MR. SCHIEFEL Your Honor, if I might 

interject here for Cl m Although the dollar 

effect is sufficient:ly small to have me bite my tongue 

bill or didn't bill, or 

c 

we 

Ie to bill for filing an 

needed to seek recovery 

for a while over here, 

stipulation, which I u 

to simplify the scope 

have to prove up 

prove up whether we di 

whether it was reasona 

amended brief, or whet 

through the court of 

I mean, we 

you know, we entered into a 

derstood the purpose of it was 

f the proceeding so we wouldn't 

dollar; we wouldn't have to 

with a stipulation and 

said this is reasonabl ; however, there's a legal 

argument that needs to be considered according to the 

commission. And I thi 

rises to being objecti 

little bit unseemly he 

have not been prepared 

year's worth of bills 

I don't know if it 

but I think it's a 

my witnesses, who 

are basically a 

forth, very, very minute 

--

defend what 

so 

cross-examination when we have that stipulation. I 
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certainly could have come prepared to litigate every 

dime and every detail. 

THE COURT: Do you wish to respond? 

MS. CALDWELL: Well, I think the information 

that we stipulated to, or the points that we 

stipulated to, were the amount, the dollar amount, of 

the attorney's fees, being the hourly rate that they 

were charging and the number of hours that they had 

put into it; and that is the information that we had 

stipulated to. 

And certainly had we had time to come -- we 

certainly could have done depositions and all sorts of 

information to that effect, and I could have had more 

witnesses prepared and be prepared to cross-examine 

their witnesses. So I don't think that we're 

nitpicking any more than the other side here on the 

different issues. 

It certainly wasn't a stipulation that they 

would go after attorney's fees for attorney's fees. 

It was something that we were discussing over the 

telephone. So I think that we should be granted just 

some latitude here. It's a matter of the issue is 

how the figure of the $74,000 should be adjusted, and 

think the fact that they did not request cost is 

certainly an issue that should be addressed. 

FLORIDA PUBLIC SERVICE COMMISSION 
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'm just looking at the 

stipulation again with this issue in mind. I guess in 

paragraph 5 of your st pulation you do refer to the 

total amount of attorn y's fees and cost as 74,000. 

Then when we get down 0 paragraph 7, I read that 

paragraph as a stipula ion that the $74,648.14 is an 

agreed upon figure ,and that's the point at which the 

THE COURT: 

dispute begins. 

MS. CALDWELL 

THE COURT: 

we're determining _.- w 

that's stated here is 

Right. 

nd that from that point on, 

11, really the only issue 

he impact of, quote, lithe 

results obtained, II lelo ed quote, upon that $74,000 

amount. 

I know that here is, then, also this issue 

of dollar amounts·that are incurred as a part of this 

proceeding, but are yo r questions going to whether 

the $74,000 is a corre t figure, 74,000 plus, or that 

some amount should be aken out of that for costs that 

were not sought? 

KB. CALDWELL That's correct; that the 

$74,000 includes the c st which they did not seek. 

HR. SCHIEFEL Well, we thought we had 

stipulated to it, your Honor. 

THE COURT: can read this to say that it 

FLORIDA OBLIC SERVICE COKKISSIOH 
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sounds like you did stipulate to that, and I'm not 

going to -- if there's confusion about what the 

parties intended, I'm not sure that the language is 

strong enough to make a decision that you're bound by 

this and that's it. But I've either got to make that 

decision that, no, you're bound by this, or it seems 

to me the other possibility is to say, okay, we're 

going to have to give you some more time, both of you, 

to come prepared to address this particular issue. 

Let me just read it one more time. (Pause) 

The way paragraph 7 is written it seems clear to me 

that the only question is what adjustment, if any, 

should be made to the $74,648.14 based upon, quote, 

"the results obtained." I mean that's what it says. 

So it's not at all clear -- I think it's 

clearer that the question of cost was an agreed upon 

issue. So I don't believe that that is an issue that 

is left to be litigated in this proceeding, not based 

upon what you have in paragraph 7. 

Is there something else in the prehearing 

stipulation that I'm overlooking where you left that 

issue open to be decided? 

MS. CALDWELL: It actually wasn't an issue 

that we had recognized until later on in looking 

through the case law, which I had -

FLORIDA PUBLIC SERVICB COKKISSIOB 
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THB COURT:: Jell. that was the second part 

of my question. My familiarity with lodestar and the 

impact of the results qbtained on that figure is 

probably not as good a it's going to become. So I 

was going to ask you t be sure whether the results 

obtained -~ my underst nding .is that that does not 

include a determinatio of whether cost is 

appropriate. That -- xcept I guess to the extent 

that a cost may relate issue that the party 

that's being awarded t e fees didn't win. I guess to 

that extent we would ldok at those costs and try to 

separate them out. 

HS. CALDWELL:I I think it's a legal issue 

that we can brief and Jddress. 

THB COURT: okay. All right. 

Q (By Hs. ca14well) Ms. Cowdery, I have 

just really one furthe question. In your job as an 

attorney for Florida C·ties, are you also familiar 

with other types of, t's say, legislation or other 

decisions, such as Co ission rules, legislation, 

statutes that ur company, and do you keep up 

with that? 

A I would say qertainly. I have not been -- I 

was not involved in thJ rule challenge which our firm 

was recently involved with, but that certainly keeps 

I 
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me up to speed on what's going on with regard to 

Commission rules. 

You know, I am familiar with pending 

legislative matters that our firm is involved with, 

although I had no involvement with that, in that. And 

I want to make it absolutely clear to you that when I 

worked on this appeal that my client is Florida Cities 

water Company, and the arguments I make here 

HS. CALDWELL: Your Honor, I think she's 

going beyond my question • 

. WZTRESS COWDERY: I found it 

THE COURT: I think maybe you're 

anticipating the purpose of the question. 

WZTRESS COWDERY: Right. Okay. As long as 

we understand each other. 

(By Hs. caldwell) So you do follow both 

legislative matters that are going on as well as other 

proceedings before the Commission? 

A Right. I certainly try to keep up. 


Q Are you familiar with Senate Bill 1034? 


A Not by name I don't know what it is. 


HR. SCHZEFELBEZR: Objection as to 

relevance. We're dealing here with a 1995 rate case. 

HS. CALDWELL: Your Honor, this goes to the 

significance of our case in that the first issue that 

FLORZDA PUBLZC SERVZCE COHHZSSZON 
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was raised by Ms. Cowd ry is a very significant issue 

that has an impact not only on Florida cities Water 

Company, the North ForT Myers case. 

Mr. Gatlin testified that he has raised this 

type of issue in not 0 ly his other ~lorida Cities 

water cases, but he's Iso raised it for other 

utilities that he repr sents. And I think my question 

simply is to ask Ms. C wdery if she's familiar with a 

particular provision within a senate bill that 

overturns the ruling btthe 1st DCA. 

MR. SCHIE~EL.EIN: Simply not relevant to 

what we're here about oday. 

MS. CALDWELL It's relevant to the extent 

that it is a very sign ficant issue -- the Commission 

believes it's a very s gnificant issue, and it should 

be significant -- it apparently is significant to the 
I 

Legislature if they want to overturn the 1st DCA's 

opinion. 

HE COURT: think I understand that this 

is part of your argume t that you mentioned in your 

opening statement as t e petitioners have won this 

battle, but they have bot won the war and, in fact, 

they lost the war. 

At this pOin~ I'm not prepared to say that 

this is ultimately goi 9 to be relevant. I need to do 
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a lot of reading and to come to a greater 

understanding than I have at this point in this 

proceeding. 

So I'm going to allow this line of inquiry. 

understand that ultimately that this is an issue 

that I'll have to look at very closely. As you say, 

this is something that apparently is being considered 

currently in the Legislature, and to what extent it's 

something that is currently going on in the 

Legislature relevant to a decision that was made a 

number of years ago does raise a red flag about 

relevancy, but I need to get up to speed a lot better 

than I am today. So I'm going to give you some leeway 

to explore this. 

(By Hs. Caldwell) Do you recognize this 

as any type of legislation? 

A I recognize it as a kind of legislation, 

having seen legislative format before. I do not 

recognize that legislation. I do not recognize that 

document. 

Q So you have not seen this -

A I have not seen that document. 

HS. CALDWELL: I think what I'll do is wait 

until I have my witness up and ask him. Those are all 

the questions I have. 

PLORIDA PUBLIC SERVICE COMHISSIOH 
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I 
THE COURT: Redirect? 

MR. SCHIEFELB~IN: Yes, please.
I 

REDIREbT EXAKIHATION 

BY MR. SCHIEFELBEIN: 

Q Ms. Cowdery, IWhen you recorded your time for 

your Motion for Attorn~y's Fees and for your briefs 

and so forth, did you divvy that up according to the 

time spent paragraph bJ paragraph or theory by theory 
! 

when you accounted :for Iyour time? 

A No. 

Q Why not? 

A It wasn't something I needed to do. I 

identified my work by ~hat I was doing, which was 

either research or prebaring a brief, you know. It 

was one claim. 
I 

If I had tri/ed to break it down by counts, 

it wouldn't have done I~UCh good, because for instance, 

Counts II and IV were [very difficult to tease out, and 

they -- arguments froJ one went into the other and 

back and forth and, Y~U know, it wasn't something that 

needed to be done as ~art of the case. 

Q Is it practtcal, in your view, to have done 

that? 

A It wOUldn't!have been practical, no, but, 

you know, going into appeal you have two completely 

FLORIDA! PUBLIC SERVICE COKKISSION 
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separate claims. You know in advance that you need to 

identify those separately. This was not a case like 

that. This was -- we're trying to get one thing 

accomplished. 

Q Did you discuss at all the interrelationship 

of the issues in your briefs themselves? 

A Without going through page by page, the only 

place where I'm aware of that is in the reply brief. 

In response to an Office of Public Counsel argument, 

you know, I do specifically point out that the 

$1.6 million of governmentally required improvements 

argument is -- and I don't remember my precise words, 

except for inseparable from the three used and useful 

issues which were identified in the prehearing order, 

which included the flow issue. It was all -- to me it 

was all used and useful. It's just how you approach 

it. 

Q Can you find that language in your brief? 

A Page 3, paragraph 3. 

Q This is of the reply brief? 

A Of the reply brief. Whether facilities 

required by the government should be recovered in 

rates is inseparable from the main issues identified 

in the prehearing order -- that's relating back to the 

rate case -- regarding used and useful plant. 
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I 

I 

and if my recollection isThat's Issue 1, 
I 

correct, Issue 4 was th~ flows, but I'd -- you know, 

you'd have to check thaf. Rate base, Issue 11, which, 
I 

believe, was the fallFut rate base number, and the 

reuse rate, which ~as lssue 23. 

THE C01::rRT: 27. 

WITNESS COWDJ,ay: 27. Thank you. 

MR. SCHIEFEL~EIN: Nothing further. 

THE COURT: 4ny recross? 

XS.. CALDWELL t No. 

THE COURT: you wish to offer these 

exhibits into eVidenceinow, the ones 

xs. CALDWELL = Yes. I think I had the three 

Ibriefs. 

THE COURT: ~'ve marked them as 

Respondent's 1, 2 and~. Any objections to those? 

MR. SCBIEFEL~EIN: No objections. 
I 

THE COURT: II' 11 accept them into evidence. 

(Respondent'is Exhibits 1, 2 and 3 received 

into evidence.) 

THE COURT: lAnd also your Exhibits 12 

and 13. That was youJ amended brief and the reply 

brief. 

(petitioneris Exhibits 12 and 13 received 

into evidence.) 
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1 MR. SCHIBFBLBBIN: Thank you, your Honor. 

2 THE COURT: Any objections to those? 

3 MS. CALDWELL: No. 

4 THE COURT: I'll accept them into evidence. 

MR. SCHIEFBLBEIN: Thank you. May I call my 

6 next witness, your Honor? 

7 THB COURT: Yes. 

8 MR. 'SCHIBFBLBBIN: Florida cities water 

9 Company would call Rick Melson to the stand. 

- - -

~1 RICK KELSON 

12 was called as a witness on behalf of Florida cities 

13 water Company and, having been duly sworn, testified 

14 as follows: 

DIRBCT BXAMlNATION 

16 BY MR. SCHIBFELBBIN: 

17 Mr. Melson, for the record, who are you and 

18 where do you work? 

19 A I'm Richard Melson. I'm a partner in the 

law firm of Hopping Green Sams & Smith, 123 South 

21 Calhoun Street in Tallahassee. 

22 Q Are you a member of the Florida Bar? 

23 A Yes, since 1975. 

24 And are you a Public Service commission 

practitioner? 

FLORIDA PUBLIC SERVICB COKHISSION 
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A Most of my prlctice is before the Public 

Service commission, yesl. 
I 

Q And how many Iyears experience do you have in 

that endeavor? 

A I have pract~ced before the Commission since 

1980. 

I 
Q And what sort of utilities do you represent 

before the Commission? I 
, 

A Water and wa~tewater, some electric, 

telephone. 

Q And have you/ represented water and 

wastewater utilities ir rate cases before the 

Commission? 

A Yes, I have. 

Q And have yoJ also represented customer 

interests at rate c:as~s before the Commission? 

A Yes; I beli1ve in a case in which I was on 
I

the other side from YIU, Mr. Shiefelbein. (Laughter) 

Q We won't get into that. Mr. Melson, did 

you have you been lngaged by Florida cities Water 

Company in this proCelding, this DOAH proceeding? 
I 

A Yes, throUg~ your firm. 

Q And what islthe scope of your retention? 

A I was asked I 
I 

to look at the fees and costs 

incurred in connectioh with seeking attorney's fees, 

I 
FLORIDAI PUBLIC SERVICB COMKISSION 

-------'----------------------



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

96 

essentially the costs associated with this proceeding. 

Q And what did you do to enable yourself to 

reach a conclusion or render an opinion as to those 

fees? 

A I intervie~ed you. I reviewed your files on 

the matter. I talked with a couple of other attorneys 

in town to confirm my sense of what the going rate for 

legal services in this area is, and I looked at some 

prior attorney's fees cases that I was aware of to see 

what sort of fees have been occurred in connection 

with those. 

I have before you a document that I think 

has been previously marked and admitted as 

Petitioner's 10, which is an affidavit of mine. 

A Yes. 

Q Attached to that affidavit are certain 

documents. Have you seen those documents before? 

A Yes, I've reviewed those. Those were 

represented to me to be your bills and prebills in 

connection with the attorney's fee matter. 

Q The prebill relates to a bill yet to be 

rendered? 

A Correct. 

Q And there's another document there that I've 

placed in front of you which is entitled -- what is it 

FLORIDA PUBLIC SERVICE COMHZSSIOH 
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entitled? Well, would rou read the title of that? 

A It's titled "fttorney's Fees and Costs 

Incurred in Pursuit of Recovery of Appellant 

IAttorney's Fees. 

Q Have you seeJ that document before? 

A Yes, I have. I 
I 

Q And did you ~repare it? 

A No, I did not.. 

Q Did you have1a hand 
I 

in editing or revising 

it? 

A Yes. I Sll9gfsted that on the bottom of the 

first page that you sutmarize the hours for each 

individual attorney, and you accommodated that 

suggestion. I 

HR. SCBJ:EFEL~EIN: Could I identify that as 

an exhibit, I guess pefitioner's 14, if my numbers are 

correct? 

I 
THE COURT: ~hat's correct, and I've so 

marked it. I 

HR. SCBJ:EFE~EJ:N: Thank you. 

Q (By Hr. SC~iefelbeiD) Is there any 

independent eVidentiaiY value to what's just been 

marked as Petitioner'~ 14? What is that essentially, 

as you understand it? I 
A My unders;ta~ding, it I S a summary prepared by 
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your firm that simply summarizes the hours and dollars 

that are shown on the attachment to the affidavit. 

Q That and various pages indicates that 

certain, quote, "costs" should be excluded or are 

excluded from the calculation. Do you have an insight 

as to what that's about? 

A Yes. In preparing your request for 

attorney's fees in connection with the attorney fee 

matter, it's my understanding you excluded some time 

by other lawyers in your firm that was not clearly 

identified as associated with the matter; that you 

excluded all law clerk time and that you excluded all 

costs other than Mr. Seidman's fee and my fee in 

connection with testifying. 

Q Included you and Mr. Seidman? 

A You excluded everything except us. 

Q Correct. Okay. So what -- from reviewing 

those bills and prebill information and reviewing the 

affidavit, do you have a number of hours that Wayne 

Schiefelbein devoted to this instant action before 

DOAH? 

A I believe the three lawyers in your firm 

combined have devoted or expect to devote about 66 

hours. 

Q That would include the projection? 

FLORIDA PUBLIC SERVICE COMKISSIOH 
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A That inClUdes/ the projection, yes. The 
I 

projection is 22 hours,/ so it would be roughly 44 

hours incurred up thro1gh a day or two ago. 

g Are you sati1fied that that information 

excludes any of Mr. Gatlin or Ms. Cowdery's time as 

far as preparing to an4 appearing today as a witness? 

A That's correJt; it includes none of their 

time in connection wit~ preparing to testify or 

testifying. 

g And none l::>f taw clerk time? 
I 

A That's correft. 

g And no costsiwhatsoever other than the 

expense of your services and Mr. Seidman's services? 

A 
I

That's corrept. 

g Prior to ShO~ing up at the hearing this 

morning at the beginnibg, how many hours did you 

devote to familiarizi~ yourself and preparing for 

this hearing? 

A I have 2.6 ~ours up until this morning. 

g And you've 1een here since the beginning of 

the hearing? 

A Yes, sir. 

g And what is /your hourly rate? 

A $220 an houJ. 

g NOw, do YOu/have an opinion, have you 

FLORZDA!PtrBLZC SERVZCE COMHZSSZON 
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1 developed an opinion as to the level of attorney's 

2 fees, both incurred and projected, to complete as set 

3 forth in those two exhibits that you have before you? 

4 A Yes, I have. 

Q And what is that opinion? 

6 A My opinion is that represents a reasonable 

7 hourly rate, perhaps on the low side of what I'm 

8 familiar with in the community, and a reasonable 

9 number of hours in connection with the pursuit of 

attorney's fees. 

21 Q When you say a low amount on the fees, what 

12 is your - do you have knowledge of the local 

13 utilities bar that represents folks before the 

14 Commission? 

A I'd say I have anecdotal knowledge. 

16 Q And what is that anecdotal knowledge as far 

17 as what is the range of fees that are charged to 

18 utilities before the Public Service commission? 

19 A I think it varies some based on the type of 

utility. In my experience with water and wastewater 

21 utilities, the range is probably from around $150 an 

22 hour to around $215 an hour. 

23 With respect to others utilities, the low 

24 end of the range is closer to $175, and the high end 

of the range is probably $225 to $250. 
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Q In reviewing /the documentation provided to 

you in reviewing our f~les on this matter, is there 

anything unusual or inJeresting particularly that 
I 

caught your eye as far las any novel strategy or 

activity by the finn 0, this case? 
i 

A No, not in Pirticular. I was for other 

purposes interested inisome of the research you've 

, / tdone and cop1ed down a!c1't'at10n or woo 

Would the fi~~S indicate to you that there 

had been a fair amount/ of legal research for this 

proceeding? 
I 

A . Yes, they dir- You appeared to have 

researched several distinct issues relating to the 

attorney's fee award. I 

Q And could ydu -- if you can, what were the 

issues that appeared ~o have been researched from the 

files? 

A You appearel to have researched the lodestar 

rule, the results obt~ined rule. You researched the 

recoverability of attJrney's fees expended in 
I 

recovering attorney's/fees. You researched the scope 

of a DOAH proceeding ,iven the type of remand order 

that the court enterer in this case, and you 

researched some prior; administrative law decisions 

entered by this jUdgel
I 

I 
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Thanks, Mr. Melson. I had forgotten that. 

THE COURT: I hope it was some of my shorter 

ones, which there aren't many of. (Laughter) 

(By Mr. Schiefelbein) Is it difficult to 

challenge the Florida Public Service Commission on 

appeal, in your experience? 

A It is more difficult to win than to . 

challenge. I've been involved in several appeals of 

Public service commission orders, and the losses 

outnumber the wins. 

Q By quite a bit? 

A Probably by about the normal percentage, 

about 80% losses, 20% wins. 

HR. SCHZEFELBEZN: I have nothing further. 

Thank you. 

THE COURT: Cross? 

CROSS EXANZNATZON 

BY KB. CALDWELL: 

Q Mr. Melson, I have just one question. Is 

the $220 an hour you're charging, is that your normal 

fee? 

A My normal rate moved up on January 1st from 

$220 to $230. So 220 is a slight discount from my 

current rate. 

Q And what did you do in the eight hours that 

FLORZDA POBLZC SERVZCE COMHZSSZON 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

-- - - -

25 

103 

you were charging? Whaf was that time spent doing? 

A The eight houfs was Mr. Schiefelbein's 

I 

estimate of the time. lIn fact, I have spent 2.6 hours 

prior to today and wha,ever time has been spent since 

9:30 this morning, and Ithat, I expect, will be the s~ 

total of my time. It iill not reach the eight hours. 

Q So it includ1s all the time that you have 

spent here today? 

A Yes. 

From 9: 30"? 

A 	 Yes, ma'am. 


MS. CALDWELLf That's all I have. 


'l'HE COURT: Any redirect1 

I 

HR. SCHiEFELBEiN: No. Thank you. 
I 

THE COURT: Thank you, sir. 

I
(Witness Melson excused.) 

I 

I
'l'HE COURT: Do you wish to offer 

I
Petitioner's 141 

HR. SCHiEFEJBEiN: Yes, your Honor, please. 

appreciate the helP.! 

THE COURT: IObjectionS? (NO response.) 

I'll accept it into e~idence. 
(Petitioner tis Exhibit 14 received into 

I 

evidence.) 
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THE COURT: Does that complete petitioner's 

case? 

HR. SCHIEFELBEIN: Yes, it does, your Honor. 

Thank you for your indulgences. 

THE COURT: Would you like to take a short 

break before you take your witness, or do you want to 

press on? 

MS. CALDWELL: I'd just as soon press on. 

We call Marshall Willis. 

MARSHALL W. WILLIS 

was called ~s a witness on behalf of the Florida 

Public Service Commission and, having been duly sworn, 

testified as follows: 

DIRECT EXAHINATION 

MS. CALDWELL: Your Honor, we'd like to mark 

for identification the resume of Mr. Marshall W. 

Willis. 

THE COURT: I'll mark it as Respondent's 

No.4. 

BY MS. CALDWELL: 

Mr. Willis, please state your name and 

address. 

A My name is Marshall W. Willis. My address 

is 2540 Shumard Oak Boulevard, Tallahassee, Florida 

FLORIDA PUBLIC SERVICE COMMISSION 
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32399. 


Mr. Willis, what is your occupation? 

A I'm a bureaulchief. I'm chief over the 

bureau of economic Jre~lation in the Division of Water 

and Wastewater. 

1And that's f9r the Public Service 

Commission? 

A Yes, it is, rbliC service Commission. 

Q And how longi have .you been a bureau chief? 

A I've been a bureau chief since 1981, I'd 

say. 

Q And how Ion, have you worked for the 

Commission? 

A It's almost 121 years as of this June. 

What are yoir responsibilities as chief of 

the bureau of economid regulation? 

A I superv.iselthree sections made up of three 
! 

supervisors. One !;eC~iOn is over engineering; has a 

professional engineer las a supervisor. I have an 

economist over one se~tion, and a CPA over the other. 

Basically tie responsibilities of all three 

supervisors entail fitings before the Commission, rate 

cases, limited proceejings, soon to be certificate 

cases, staff assisted cases, tariff filings, just
I 

about anything filed ~efore the commission. 

PLORXDAI PUBLXC SERVXCB COMKXSSXOB 
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And approximately how many rate cases have 

you either been involved in or supervised? 

A I never thought of it that way. I'm sure 

there's probably -- I'd have to say it's close to 100. 

Q Okay. What is your educational background? 

A I have a degree in accounting from the 

University of West Florida, and I am a certified 

public accountant. 

Q And how long have you been a CPA? 

A Since 1980. 

Q Have you ever testified as an expert? 


A Yes, I have. 


Q And can you give me an idea of the number of 


proceedings? 

A Over 50 cases before the Commission and the 

Department of Administrative Hearings. 

Have you held any teaching or speaking 

positions? 

A I have been a member of the faculty of 

the -- what's called the NARUC South Florida utility 

Conference. NARUC is the National Association of ' 

Regulatory utility commissioners. I have taught as a 

faculty member for several years on that. 

I have been asked to speak on many 

occasions, one before the District court of Appeals' 

FLORIDA PUBLIC SERVICE COMKISSIOH 
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seminar. At the time, fhe District Court of Appeals 

was just taking aPreals in water and wastewaterover 

Prior to that all appeals went to the Supremecases. 

Court of the State of ~lorida. 
I also have ~een a speaker on many occasions 

in the opening and C:lo,ing sessions of the biannual 

conference of the Natitnal Association of Water -- or 

not Water -- the National Association of Regulatory 

utility Commissioners, /their accounting conference, 

which occurs twice a y.ar. 

Q And what is purpose of your testimony 

today? 

/ '" IA The purpose of my test1mony 1S bas1cal y to 

compare the policy and/ practice of the Commission 

versus the outcome of ~he North Fort Myers appeal. 

Q Have you rev~ewed the 1st District Court of 

Appeals' opinion filed! January 12th in Case 

'd ,I· tNo. 96-3812, FI or1 a 01 1es Waters Company versus 

Florida Public servicJ Commission? 

A Yes, I have 

Q And from YOir reading of the opinion, what 

issues did the court rule on? 

A Well, from Jy reading of it, the court 

rendered an opinion o~ three basic issues. The first 

issue dealt with the ~ecovery of environmental costs 

PLORIDA/PUBLIC SERVICB COKKISSION 
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required by an environment -- well, a state agency. 

The second issue dealt with -- and the third 

issue basically -- dealt with the used and useful 

calculation applied by the Commission. 

The second ,issue covered -- and I may have 

these out of order"-- but the second issue covered 

basically the'capacity of plant. And in this case the 

Commission had chosen a 1.5 MGD capacity, and the 

court ruled that it was 1.25. 

The third issue dealt with the numerator, or 

the calculation of used and useful, and that was the 

annual average daily flow versus the average daily 

flow peak month. 

Q What is the significance of the court's 

holding related to the recovery of expenses incurred 

in complying with environmental regulations? 

A Well, the significance to me is that the 

court upheld the Commission's practice. If the court 

had overturned the Commission on that issue, that 

would have ramifications well beyond this North Fort 

Meyers rate case. It would go to any future case. 

And if that happened, the Commission would 

have to include at 100% any costs required by an 

environmental agency, be it Environmental Protection 

Agency, Department of Environmental Protection or the 

PLORIDA PUBLIC SERVICB COMMISSION 
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Commission itself. 

Q Could you gite us an example as to the 

consequence if we lostithat issue, say, with just a 

rate case? Just an exhmPlei a rate case or a 

hypothetical. 

A A hypothetic~l? Well, in the present case, 

the North Fort Meyers base, we've already talked about 
I 

the monetary value invflved here for the environmental 

• • .1 
cost wh~ch was test~f~ed to earlier. 

That would qad to have been included at 100% 

with no used and usef~l adjustment applied to it. 
i 

Every case that comes Ibefore the Commission nowadays 

usually has environmental costs associated with it. 

Florida Citles has many systems, and they've 

come before. us with eivironmental costs which has in 

the past had used andiuseful adjustments made to 

those. They would ha~e to have been included at 100% 

used and useful. 

Some have a,material impact. Some may not 

have a material impac~. It depends on how much of the 

plant would be non·usef and useful. 

Q Let's say, for example, a wastewater 

facility was not an a~vanced wastewater treatment 

facility, and then DEf or another governmental agency 

required them let'r 
I 

say before they were a large 

i 
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plant but had a small serving capacity of, say, 50%. 

What would be the consequences of a DEP requirement 

that they upgrade their plant? 

A Well, if the utility maintained the same 

capacity when upgrading to advanced waste treatment, 

and they were required to go to advanced waste 

treatment, we would probably have to include 100% 

regardless of used and useful, whereas before it would 

have been 50% used and useful. 

Q Would the commission get to the issue of 

used and useful if it had to include all the 

governmental compliance costs? 

A It would never get to the issue of used and 

useful for those items that were required by a 

government. For those that were not required, yes, 

you would be doing the used and useful. 

Q How does the holding directly affect Florida 

cities in a future rate cased? 

A The commission will be applying used and 

useful, if necessary, to costs included for 

environmental requirements. 

Q Would this holding affect the other 

utilities as well? 

A Yes, it will, in the same way. 

Q You just testified to the effects of the 

FLORIDA PUBLIC SERVICB COMHISSIOB 
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give me a summary of thefirst issue. Could 
I 

effects of the second l"ssue? I know Mr. Seidman had 

testified to it, but c.uld you sort of summarize that? 

A Well, the selond issue, as I said before, 

dealt with the actualapacity of the plant, which in 

our used and useful cat.culation goes in in the 

denominator. 

In this caselthe court overturned the 

commission, and basica~IY the Commission has now 

issued an order agreeirg and -- with the court that 

capacity is now 1.25 apd will be adjusting the dollars 

for that, and that com~ng -- when this case is 

actually finalized. . 

NOw, as far rs how it might affect policy 

and practice of the Co~ission, that basically is this 

case only. It doesn', really affect any future case 

of Florida Cities .-- 'Well, it may affect Florida 

cities in the future fen its plant comes before us, 

but has not had any future construction to expand its 

capacity. But as far as any other case before the 

Commission, it really has no ramifications. 

The third i sue? 

Yes. 

A The third i~sue itself has actually not been 

resolved yet, as you've already heard the prior 

FLORI~lpUBLIC SERVICB COMHISSION 
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witnesses. The Commission had set that issue for 

hearing. There has been a request for stay. That's 

up in the air. 

It will be on the first agenda before the 

Commission in May, and because of that, that really 

has not been finalized. But if the final outcome is 

with the utility, then that will have, definitely have 

impact upon future cases before the Commission as to 

what goes into the numerator of the calculation. 

Q All right. And from a policy aspect, would 

you say that the first issue was distinct from the 

second two issues? 

A I would. My opinion is they are distinct, 

because if the utility had won on that first issue, 

you would never go to calculation of used and useful 

for any environmental costs. They would automatically 

be 100% used and useful per court case. 

MS. CALDWELL: I'd like to have this 

identified -- I guess we would be on 5. 

THE COURT: That is correct. That's marked 

as Respondent's No.5. 

Q (By Ks. Caldwell) Mr. Willis, as bureau 

chief, are you required to review legislation that may 

affect either the Commission or the utilities you 

regulate? 

FLORXDA PUBLXC SERVXCE COHKXSSXOK 
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A Yes, I am. 

Q And are you tamiliar with legislation that 

has been filed this ye r before the Legislature? 

A Yes, I am. 

Would this -i-

MR. SCHXBFBL~BXN: Objection, your Honor, 
I 

before we get too far /into this. Again, I would 

submit to you that the status of legislation that has 

not passed the court l-
! 

it's not passed the 

Legislature is not relJevant to our inquiry today, 

which is how did we dJ on appeal. 

THB COUR~~: II'm going to 'reserve my ruling. 

This goes back to the ,issue that came up previously 

about the impact of t~e senate bill, and I'm going to 

give the respondent 
i 

opportunity to argue thissr 
issue. 

KS. CALDWBL1: We understand that this bill 

may not pass, and we recognize that and don't offer it 

as being something th~t has passed the Legislature. 
, 

We simply offer it for the issue that it's 

something that is ._- it'S an important issue that 

sometimes needs to golbefore the Legislature rather 

than have the Commission decide. 

THB COURT: II'm anticipating your argument 

is going to he that iiS supports the testimony that 

I 
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the question of what should be done with expenditures 

that are required by other agencies, that that issue 

is a much broader issue that impacts not just this 

case, but other cases and that's what this goes to. 

MS. CALDWELL: That's correct. 

THE COURT: I don't mean to suggest that I 

agree with that or I believe that that is correct, but 

because I anticipate that's what your argument is 

going to be, the fact that there is a bill, the fact 

that it came afterwards, none of those things are 

relevant. 

It really goes to what weight I should give 

the testimony I think that this gentleman has given 

about the importance of that par~icular issue. 

KB. CALDWELL: That's correct. 

MR. SCHIEFELBEIN: If I might, your Honor. 

THB COURT: Sure. Go ahead. 

MR. SCHIBFELBBIN: I certainly agree with 

all that, and I guess I can cover this at length in my 

proposed order. But there seems to be a case being 

made here that this is really important to the 

Commission, and I don't know if that's terribly 

relevant to our inquiry here today. I think that's 

the short version of what I'm trying to stifle here. 

THB COURT: That is a part of what is going 

FLORIDA PUBLIC SER~CB COKHISSION 
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on. I don't know tl1a1 that's wbat tbe Public Service 

commission is relying 
,
upon. 

I've heard ~n the testimony that there is an 

impact to -- not neceJsarilY on the Public Service 

Commission, maybe, as Ithere is an impact on a whole 

lot of other utilitie~. And the fact that the Public 

Service Commission, if they have won this issue, if 

you will, is going to impact all those other 

utilities, well,. does Ithat diminish from what this 

petitioner was able tr accomplisb on appeal. I 

understand that that'~ part of it. 

I don't tbi~ that's wbat the Public Service 

Commission is arguing and ultimately going to argue. 

Maybe it is. I don' tl'know, but that's something I'll 

have to determine onc. I've read your briefs. 
i

(By Ms. Caldwell) Mr. Willis, are you 

familiar witb Senate +ill 10341 

iA Yes, I am. 

Q And could ytu turn to Page 2, Line 22 and 

read that paragraph? 
i 

A Do you want me to read it into the record or 

just read it? 

Q Well, yes. Just go ahead and read it into 

the record. 

A "Notwithstarinq the provisions of this 

FLORIDA PUBLIC SERVICB COHKISSION 
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paragraph, the Commission shall approve rates for 

service that allow a utility to recover from customers 

the full amount of environmental compliance costs. 

Such rates shall not include charges for allowances 

for funds prudently invested or simila~ charges. , For 

purposes of this requirement, the term 'environmental 

compliance costs' includes all reasonable expenses and 

fair return on any prudent investment incurred by a 

utility in complying with ,the requirements or 

conditions contained in any permitting, enforcement or 

similar decisions of the united states Environmental 

Protection ~gency, the Department of Environmental 

protection, a water management district, or any other 

governmental entity with similar regulatory 

jurisdiction. It 

Thank you. Have you had cause to analyze 

this legislation and come to an opinion as to what it 

means? 

A Yes, I have. I was asked to analyze this 

particular bill for the Commission. This paragraph 

means exactly what I was talking about earlier. It 

goes directly to the very first issue where if this 

bill were to pass, any expense, any capital 

improvement made to fund environmental compliance 

costs would be 100% included in rate base with no used 

FLORZDA PUBLZC SERVZCB COMHZSSZOH 
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and useful adjustment. That's my reading of the bill. 

Q And how did you relate it to the 1st DCA's 

opinion on the first irSUe? 

A 1st DCA agre~d with the Commission, which is 

in total revers~ qf Whrt this paragraph says. 

HS. CALDWELL: That's all I have. I tender 

him for cross. 

CROSS EXAIUNAT:ION 

BY D. SClI:IEFELBE:IN: 

Q In fact, s1ate Bill 1034 failed last year 

as well, didn't it? 

A Yes, it didi 

Q Similar lan. age in the bill? 


A Similar lantage in the bill, yes. 

Q That bill w.s filed and considered before 

the Legislature well ~efore any appellate opinion was 

rendered in this casej is that correct? 

A That's correct. 

Mr. Willis, you're kind of in charge of the 

rate case below, weren't you? The rate case that 

we're here - 

A The NortJl Myers rate case? 

Yes. 

A Yes. 

You're, in fact, in charge of all water and 

FLORIDA PUBL:IC SERV:ICB COHKXSSXON 
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wastewater utility rate cases that come before the 

Commission? 

A That's correct. 

Q And, in fact, you've rendered a number of 

recommendations in this case, haven't you? 

A My staff has, yes. 

Q Okay. Well, did you concur with those 

recommendations? 

A Yes. I signed off on those recommendations. 

Q So when the Commission staff recommended in 

September of 1995 that Florida cities'application for 

a wastewater rate increase be granted with a 100% used 

and useful rating, you concurred in that 

recommendation? 

A Yes, I did. That was the proposed agency 

action recommendation. But that was based on the fact 

that it was unknown to our engineer what the actual 

permit was based on at that point, and, in fact, my 

staff engineer did not make that determination and 

find that out until the case had been protested. 

Q Well, that's interesting. You also were 

responsible for the August 1st, 1996, staff 

recommendation that was posthearing in this case, 

weren't you? 

A That's correct. 

FLORXDA PUBLXC SERVXCB COKHXSSXOH 
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And that dif~ered quite a bit from the PAA 

that disallowed about two-thirds of the company's 

investment plant, did~'t it? 

A Yes, it did,! and if 

Would it -
i 

A with it it 1lS0 had a primary and an 

alternate in that recdmmendation, I believe. 

Q And which dr you support? 

A (Pause) 

Q If you dcm' Jrecall, you don't recall. 

MS. CALDWELL: Your Honor, I object. What's 

the relevance of WlliC side he supported?r 
MR. SCHIEFELBEIH: Bias. 

i 

THE COURT: II'll allow it. 

WITHESS WIL~IS: I don't know that I 

supported either side My function as a bureau chief 

is basically to make $ure that the Commission has all 

the facts that it neefs to make a determination in any 

case. 

I don't rectll that I actually took a stand 

either way on the primary or alternate. I believe 

that both had to be b~fore the Commission. Both were 

necessary before the tommission for those 

commissioners to make I a determination. 

So your job
i 

is to make sure there's evidence 

I 
FLORIDA! PUBLIC SERVICE CO_ISSIOH 
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to support whatever decision that they need? 

A That's correct. 

Q What evidence was there in this proceeding 

supporting a 1.5 MGD capacity that you signed off on? 

HS. CALDWELL: I object, your Honor. It 

goes to the question that was resolved by the court, 

and I don't think we need to go over that today. 

HR. SCHIBFBLBBIN: Well, this witness, your 

Honor, is expressing a whole bunch of opinions 

interpreting a court's opinion that speaks very well 

for itself, and coming up with some very -- to me, 

very foreign sort of opinions here. And before I get 

to the substance of those opinions, I'd like to 

establish that this is not someone fresh to the case. 

This is someone that has a vested interest 

philosophically and employment-wise with that 

decision. 

THB COURT: I'm going to overrule it. 

HR. SCHIBFELBBIN: I'm sorry? 

THE COURT: I'll overrule it. You can 

answer the question if you recall it. 

~TNBSS WILLIS: Could you ask the question 

again? 

THB COURT: I think the question was whether 

there's any evidence to support the 1.5 million. 

FLORIDA PUBLIC SERVICB COMKISSION 
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WITNESS WILLIS: As the court ruled, there 

! 

was none. I think thel'court made that finding. 

Whether I believe ther, is or isn't, the court made 

the ruling. 

Q (By Mr. sa+efelbeiDI But you signed off 

as the senior-most perison on a recommendation that the 

1.5 	should be used?' I 

A I signed Of~ on a recommendation that said 
i 

that was one of thE! opinions of staff. 

And did you, in fact, sign off on the 

recommendation to reo~en the record in this case? 

Yes, I did. 

Because the court invited you all to? Isn't 
i 

that 	you all's Positiin, the court invited you to - 

I believe t~at was the interpretation of our 

attorneys as well as technical staff of the opinion - 

majorly we were relYi1g upon our attorneys -- is that 

the court did allow that. 
i 

Q Let I S se~a il' I can understand your way of 

characterizing this a peal on different issues, and I 

think it's pretty fai~ overall. But, I mean, you say 

that we said the govefnment made us do it, give us 

that in rate base, and Florida cities did not succeed 
I 

on that argument, corI:ect? 

A That was th first issue. 

ul!'LORIDAIPUBLIC SERVICE COMKISSIOB 
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How much money followed that argument? Do 

you know? 

A I think it was testified to earlier it 

was 

Q Was it about 1.6 million? 

A I believe that's correct. 

Q I'm sorry? 

A Actually, I'm not sure it was 1.6 million. 

Q So you don't know how much money was 

associated with the "environmental agency made me do 

it.. argument? 

A Well, there's two costs basically associated 

with it, and Mr. Seidman testified to that. I think 

one of them was around 800,000, and the other 

1.6 million. 

Q Not to debate with you, but $877,000 were 

disallowed -- the.rate base that resulted from the 

september 1996 order this case was about $877,000 less 

than the rate base approved in the company's last rate 

case; isn't that accurate? 

A That's true. That is correct. 

Q And there's about 1.6 million in DEP, EPA 

and local government environmental agency required 

investment? 

A That's correct. It's the 1.69. I believe 

~LORIDA PUBLIC SERVICE COMXISSIOH 
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it's 1.69 million. 

Q And you s~aid Ithat the -- thank goodness for 

the court, the court vlndicated the Commission's 

position on that sort &f investment; isn't that right, 
I 

that they supported YOfr practice in not allowing it? 

Is that what you said? I 

A I don't think I characterized it that way. 

I said they upheld thel Commission's practice. 

Q How long has l that practice been going on? 

A For quite a Lhile, ever since I've been 

there. 

Q Really. Ok1y • I knew there was a reason 

why I moved the propoJed agency action order in this 
! 

case into evidence. ~ knew it would come to me. Now 

if I could only find ~t. 

I'm going tJ the July 1, 1992 order of the 

Commission, and I .gue~s that's Petitioner's Exhibit 8. 

Take your time 100kinI
I 

at it, but I'm looking to draw 

your attention here t costs of advanced wastewater 
! 

treatment plant. AndlI'm at a loss without a copy. 

A Page 6. 

Q Have you hal a chance to read that 
! 

paragraph, "Cost of Afvanced wastewater Treatment 

Plant." 

A Not comPletllY. 
! 

FLORXDAlpOBLXC SERVXCE COKKXSSXON 
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Q All right. 

A (Pause) live read it. 

Q On what basis did the Commission allow every 

dime of investment in that advanced wastewater 

treatment plant to be included in rate base in the 

company's last rate case? 

A It was 100% used and useful based upon 

flows. 

Q Gosh, I don't think you Ire in "Cost of 

Advanced wastewater Treatment Plant," the section 

here. 

Would you not agree that the Commission 

ruled that the utility was required to expand its 

wastewater treatment facilities by the EPA and the DEP 

by various quoted orders? 

A That's correct. They deemed that the costs 

were prudent. 

Q Is there anything imprudent about that plant 

as it -- did the Commission find any imprudence in the 

current rate case associated with that plant? 

A with its current rate case? 


Q Uh-huh. 


A No. 


Q And you don't dispute that expansion of the 


plant was required by a DEP consent order in the 

FLORIDA PUBLIC SERVICE COMMISSION 
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current case, do you? 

A The 1.0? 

Q The 1.25. rl.s never been disputed before. 

Do you wish to disputekit now? 

A But it was r quired by DEP? Thatls -- lim 

I 

not sure whether it wr required by DEP or not. I 

know the reused porti n was required by DEP. lim not 

sure if the additional.! 2.5 capacity was required or 

the utility did it be~ause they ran out of capacity. 

Q Did the coutt in its opinion say that this 

is the commission's p~actice regarding environmental 

requirements, cost of icompliance with environmental 

requirements, and we"e sustaining the PSCls IIget 

tough II policy on those things? 

A No. Actua11y they - 

Q Did they ta+k about prior Commission 

policy 

MS. CALDWEL+: Let him -- I object. He 

needs to answer the ftrst question.. 

THE COURT: Go ahead. 

WITNESS WX~IS' r was going to say no, they 

didnlt. The court re.erred to a prior rate case that 

was actually heard bYl'the Commission. I forget what 

year. It was an old .ase. I believe it was Keystone. 

Without the opinion in front of me, lim not 

I'LOaZDAjPUBLZC SER.VZCB cOKHZSSZOB 
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sure, but I believe it was either Keystone Water 

Company in which the Commission found that it was 

required by a governmental agency, and they allowed 

the entire amount in rate base, and the court also in 

its opinion stated that Commission had veered from 

that practice. 

They actually said the Commission has itself 

turned its back on its Kingsley Service Company 

precedent. 

A Kingsley 

MS. CALDWELL: Your Honor, is 

Mr. Schiefelbein going to testify or 

HR. SCHIEFELBEIB: No. I'm leading the 

witness. Would you like to see the court's opinion? 

WITBESS WILLIS: No. I believe you've said 

it correctly. 

MS. CALDWELL: I think he's reading out of 

an old opinion. That's the old language. 

HR. SCHIEFELBEIB: You'll get a chance, I 

guess, on redirect. 

THE COURT: Well, the record will show -

don't remember exactly what was said, but they can 

compare the transcript with what the evidence of the 

actual opinion is. 

Q (By Hr. Schiefelbein) So is it not fair 

FLORIDA PUBLIC SERVICE COHHISSIOB 
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to say that the court ,aw the Commission's get tough 

position on these envi40nmentally required costs as 

being a repudiation oflits past policy? 

A Well, I diff.r that it's a get tough policy. 

I don't believe it's alget tough policy. 

Q But there's teen a change in the policy? 

A There has be,n a change in policy, and the 

court recognized that fnd they affirmed the 

Commission's change inithat policy; and that policy 

has been going on for luite a while. 

Q Are you familiar with the water and 

wastewater division's ~tandard operating procedures? 

A Pretty much. 1 

Is it not tr4e that the current version of 

those was approved acthallY by the executive director 

of the Commiss ion backl in March of '91.· Does that 

sound right? 

A You'll have fO show it to me. 

Q Have you ev~r seen this document before? I 

apologize. It's an eJcerpt. 

A Yes. It's Ine page out of many. 

Okay. 

A out of 32, ~o be exact. 

THE COURT: !This is part of Petitioner's 

Exhibit 2, I believe. 1 

PLORIDA PUBLIC SERVICE COKKISSIOR 
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HR. SCHIEFELBEIN: I believe that's right, 

your Honor. (Pause) 

(By Hr. Schiefelbein) Here's the whole 

one, so you can make sure we're not taking anything 

out of context. Does this appear to be the father of 

this? 

A It appears to be, yes. 

Q Could you turn to Page 23 of 32? 

A I've got it. 

Q And I'm trying to put this into context. Is 

this essential issue the various things that the 

Commission has indicated it will consider in making a 

used and useful calculation for water and wastewater 

plant? 

A No, I don't believe this is what the 

Commission will consider. This standard operating 

procedure that you're looking at is a standard 

operating procedure of my engineering section, and by 

being such, it's what's required for our engineers to 

look at. 

When they do their field investigation, then 

they look at the minimum filing requirements in the 

books and records relating to plant. And specifically 

when you go to the one page you included, which is 

Page 23, you have to go back to Page 22, which you 

FLORIDA PUBLIC SERVICE COKKISSION 
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didn't include, to get the actual meaning of Page 23. 

And I'll read it. It'r in consideration 

Q I think you'~e going far -
! 

A I don't belirve so. I don't believe I'm 

going far at all. I mean, if you're referring to 

Page 23 and ,whether I ~nderstand what it is, you have' 

ito go back to Page 22 to the very beginning to -

Q All right. ~lease proceed. 

A -- understanr what it is. 

Q Please proceed. 
! 

A This is partl of a section called 

"Considerations in Eva:luating Plants and Systems." 

And basically there's la short. paragraph that basically 

explains it, and that ,is "In preparing to apply the 

aforementioned criter~a and formula to a used and 

useful condition will ,require a considerable amount of 

technical judgment and appraisal. The following are 

items to be considere1 during the engineers' 

evaluation of data an4 utility systems." 

And thatgs ~xactlY what Page 23 is. It's 

part of that list of things to be considered. 

Q This is in ~ddition to just some formula. 

These are things that
i 

the staff should consider. 

A That's corr ct.l 
Q And on P,a.ge 23 of 32, Item 4, what are one 

FLORIDA Ii PUBLIC SERVICB COMMISSION 
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of the things that staff should consider in making 

that used and useful determination? 

A Any facility required to be installed by a 

regulatory agency other than lines required by real 

estate regulatory agencies should be considered used 

and useful. 

So that determination of -- wouldn't you 

agree that that determination of used and useful as 

far as formulas, as far as government requirements, 

prudency, all these things'are somewhat intertwined to 

get to the right result? 

A Sure they are intertwined. 

Q Okay. And you were here for Mr. Seidman's 

testimony? 

A Yes, I was. 

Q Did he testify accurately as to as far as 

the dollar significance of the various theories or 

arguments in this 'case, to the best of your knowledge? 

A To the best of my knowledge. I haven't had 

time to go over his calculations, but they pretty much 

agree with what my staff has calculated. 

Q You've had ample opportunity to make a 

presentation -

A I looked at the dollar -

Q -- if there wasn't, right? You do agree -

FLORIDA PUBLIC SERVICE COHHISSIOR 
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and I'm not trying to trick you --but you do agree 

that a good round numb~r of dollars associated with 

governmentally regulatrd required investment is about 

$1.6 million? . 

A Yeah, I woulh pretty much agree to that. 

Q And you WOUlr agree, wouldn't you, that the 

effect of using a 1.25, MGD instead of a 1.5 MGD plant 

capacity represents a~ut $879,000 worth of 

investment, give or take? I have no real reason at 

this point to diSagreJ with Mr. Seidman's figures. 

And the debite over whether to use annual 

average daily flows o~ whether to use the average 

daily flows of the ma~ month, do you have any reason 

to disagree with Mr. Seidman's calculation that that's 

about $1.3 million in Irate base that's being pursued 

by that argument? 
I 

A No, I do no1;:. 

Q NOw, if 'Flo~ida cities had prevailed on just 

the DEP argument and the court hadn't reached -- or 

disagreed with the caJacity and the flows argument, 

wouldn't you agree, ~en, that the company would have 

been victorious in ad~ing $1.6 million to its rate 

base than that which fas allowed by the Commission 

initially? 

A Yes, they WlUld have got 1.6 million. 

PLORZDAlpUBLZC SERVZCB COHHZSSZON 
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And if Florida cities had been vindicated on 

every single argument, would it have done any better 

as far as the potential recovery of rate base than it 

did exactly under the case that is today? 

A Yes. 

Q And how is that? 

A They would probably get close to or 100% of 

rate base. 

Q 100% of rate base? 

A Very close to it, if 'not. 

Q If they had won all of them? 

A Yes. 

Q And how much of rate base do they get by 

virtue of prevailing only on the capacity and the 

flows issues? 

A I'd have to go back to my documents to get 

those exact numbers. 

Q Please cio. 

A (Pause) I don't know that they're going to 

be exactly broken down in the terms that you're 

looking at right there. There's going to have to be a 

calculation. 

MR. SCHIEFELBEIN: Would it make sense, your 

Honor, just for everyone's convenience to take five 

minutes and let him have a chance to calculate it? 

F~ORIDA PUBLIC SERVICE COKHISSION 
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THE COURT: tat's fine. 


WXTBESS WXLL~S: It's going to take longer 


than five minutes. J 
HR. SCHXEFEL EXB: Well, how long will it 

take? 

MS. CALDWBLL~ Do you have everything you 

need to do the calculation with? Do you have a 

calculator? 

WITBESS WXLLXS: I'm not sure I have all the 
i 

documents to make a cafculation. I may have to go 

back to the office to ~o it. 
HR. SCHXEPEL*EXH: Then that's all right. 

WITBESS wrLLfsI I mean, without looking at 

the order, Mr. Schiefe~bein, I really can't tell you 

if all the eVerythit9 I need is right here and not 

going back to files atithe Commission to make these 

calculations. 

o (By Hr. So isn't it a factSCh~efelbeiD) 
that you don't know ho~ much money is associated at 

present with the victotiy for Florida Cities on the 

capacity, the potentia victory by Florida cities on 

the flows with the remrnd? You don't know how much 

money is associated Wi~h that? 

A I basically have a good idea of that. I 

mean, I'm agreeing Witr Mr. Seidman, because my Staff 

i
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has gone back and calculated those very dollars. I 

don't have those dollars with me. 

Q But you generally agree with Mr. Seidman? 

A Yes, I do. On those dollars, I do. 

Q And you would agree that you can't win more 

than 100%? 

A That is correct. 

Q And you can't win much more than 98.6%? 

A And that's pretty close to 100%. Normally 

when you get 98.6%, the Commission will give you 100%. 

Q And, in fact, that's what the Commission did 

on the-PAA, isn't it? 

A On the PAA the Commission gave the utility 

100%, and I explained before why they did that. 

Q NOw, this DEP question, this environmental 

regulated required issue, that's real important to the 

Commission, isn't it? 

A Yes, it is. 

Q And this bill that Ms. Caldwell talked 

about, did the Commission -- what was the position of 

the commission on that legislation? 

A I think you'd have to talk to Mr. Williams 

about that. He's our legislative liaison. I was just 

asked to review the bill. I don't actually go over to 

the Legislature and give viewpoints or anything like 

FLORIDA PUBLIC SERVICE COMXISSION 
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my input and my opinion on 

the bill. 

a But you've ~en present at the various 

Internal Affairs talkirg about the Commission's 

position on that bill;1 isn't that a fact? 

A I've been th~re listening. 

a Isn't it a fkct that the Commission did not 

oppose that bill? 

HS. CALDWELL: Your Honor, that goes beyond 

the scope of this. 

that. I was asked 

I ran -
THE COORT: . 'm going to give him some 

leeway. I've given yoP 

MS. CALDWELL: I was going to say I'll 

withdraw the objection. 

THE COOR'lI: 111m giving him the leeway to 

bring out the 

MS. CALDWELL: I'll withdraw the objection. 

WXTNESS WILjIS: I don't believe the 

Commission opposed th, bill. 

a (By Hr. Sc~iefelbein) Do you know if that 

bill what happened 'to it legislatively this 

session? Do you know .much about that? 

A From my und~rstanding, and most of it's 

hearsay, I believe itJpassed the House, and in the 

senate it was actuall, changed in the regulatory 

FLORIDA PUBLIC SERVICE COKHISSIOH 
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committee. I'm not sure if it was changed. There's a 

lot of technicalities that go on there. 

As it was explained to me, there was an 

amendment tacked on to make it a study, but it 

actually wasn't a sUbstitute bill. So 1 have no real 

idea what will happen to it when it reaches the floor. 

Q Sure. That's fair. 

A I'm not up on all the procedures and 

practices of the Legislature by any means. 

HR. SCHIEFELBEIN: Thank you very much. 

THE COURT: Redirect? 

REDIRECT EXAKINATION 

BY JIB. CALDWELL: 

Q Mr. Willis, what happens when a PAA is 

protested? 

A The decision of the Commission in the PAA 

order actually goes away as if it never happened, and 

the Commission starts allover again. They actually 

go through a hearing process and, in fact, our 

internal statutory clock starts over. 

Q So the PAA renders everything all the 

information in the PAA is rendered moot? 

A Yes, it is. We have to start completely 

over again. We have to go through formal discovery to 

obtain information to admit at trial and actually go 

FLORIDA PUBLIC SERVICE COMMISSION 
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to a hearing process; 'wj,.th a final recommendation 

coming out of that. j' 
Q Mr. Willis, .ince you've attended these 

internal affairs, is i~ your understanding that the 

Commission has taken nj position on any bill in the 

Legislature and it's s'mply here to 

HR. SCHIEl1'EL ElK: Boy, that's an awfully 

leading objection. 

Q (By Ms. ca11W811) What is your 

understanding of the C1mmission's 

A Well, I can tell you I can just answer 

i 

just simply. My understanding from talking with 

Mr. Williams is that t~e Commission has taken no 

position on these billt, and I believe he told me that 

two days ago when we were discussing this very bill 
i 

and the ramifications of it. 

Q Are.y~uawar+ whether the Commission has 

taken any pos1t1on on ~ny of the bills this year? 

A I'm not aware of positions taken on other 
! 

bills, but I know ilrl a lot of the bills for water and 

wastewater they haven·t taken any position. 

Q And when you do analysis, do you know what 

the purpose of the ana+ysis is when it's provided to 

the Legislature? l 
A To inform thr Legislature of what we believe 

FLORIDA fUBLIC SERVICB COKKISSIOK 
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1 the bill will do. 

2 Q The ramifications of the bill? 

3 A The ramifications of the bill itself, yes. 

4 HB. CALDWELL: I have no further redirect. 

MR. SCHIEFELBEIN: If I might. 

6 THE COURT: Yes. 

7 RECROSS EXAMINATION 

8 BY MR. SCHIEFELBEIN: 

9 Q Either in your conversations with your 

colleague, Mr. Williams, or before the Public Service 

11 Commission's Internal Affairs, is it your 

~2 understanding that at least in relation to that bill, 

13 that the Commission has affirmatively represented to 

14 the legislators that they never disallow 

environmentally required costs? Is that a refrain 

16 that you have heard by the Commission before on 

17 legislative matters?" 

18 A Mr. Schiefelbein, I don't know the answer to 

19 that one. 

MR. SCHIEFELBEIN: Thank you. 

21 WITNESS WILLIS: I guess if I was closer to 

22 the legislative process, I would. 

23 THE COURT: Any further redirect? 

24 HS. CALDWELL: No • 

THE COURT: Thank you, sir. 

FLORIDA PUBLIC SERVICE COKKISSION 
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(Witness wil is excused.) 

THB COURT: 0 you wish to offer 4 and 5? 

KS. CALDWBLL Yes, I do, please. 

THB COURT: bjections? 

~. SCHJ:BFBL BIN: None, s·ir. 

THB COURT: III accept them both into 

evidence. 

(Respondent' Exhibits 4 and 5 received into 

evidence. ) 

HR. SCHIBFBL.BIN: On 5 I would, if I might, 

your Honor, I would maintain our objection that it's 

not relevant. 

THB COURT: Sure. 

HR. SCHJ:BFBL.EIN: I don't need to repeat 

it. 

THE COURT:: lctuallY, any exhibit, until I 

read it off -- even ifiYOU'Ve not objected to 

relevancy, ultimately I, as I have to write my 

decision, have to decide if it's relevant. 

All right. Any additional evidence by the 

respondent? 

KS. CALDWELL I have no further evidence. 

THB COURT: y rebuttal? (No response.) 

KS. CALDWELL Do you want us to do any kind 

FLORIDA UBLIC SERVICB COHKISSION 
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of closing argument or j'ust do the - 

THE COURT: We're going to talk about that. 


just want to see if there's any rebuttal. 

HR. SCHIEFELBEIN: No, sir, no rebuttal. 

Thank you. 

THE COURT: In terms of procedures, this 

case is a little different, I guess, in some ways to 

what we normally do, because it is a determination of 

fees on an appeal. Normally we make determinations of 

awards of fees either under our own statutory 

authority under I can't remember the name -- 56 

whatever, where we have final authority, or we make 

recommendation to the agency as to whether there's 

been an improper purpose. 

This is different in that there's already 

been a decision that there should be an award, and I'm 

not sure how to characterize what I'm about to do or 

what I'm now requfred to do. I'm not sure if it's a 

recommended order or a final order. I guess it is in 

the nature of a -- well, I was going to say a final 

order, but I'm not sure that that is correct. 

At any rate, I'm going to write something, 

and my decision will be in writing and it will set out 

what I believe the evidence presented today has proved 

with regard to the issues before us, before me, and it 

FLORIDA PUBLIC SERVICE COMHISSION 
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will include a dollclr amount. 

It will eith1'r be in the nature of a final 

order or a recommended order, or maybe I won't 

characterize it as Edther and let the District Court 
i 

make that decision. ' 

At any rate,Jbefore I do so, I think it· 

would be appropriate~ t give the parties an 
i 

opportunity to file wri.tten proposed orders, and as a 

consequence, I don't t~ink that closing argument would 

be terribly helpful. II think you can make a much more 

effective closing argument through your proposed 

orders. 

I assure you ~ will read them, and it will 

make a more lasting impression on me probably than 

closing argument will, and it also will give you an 

opportunity to fully corsider the evidence and to 

organize your thought plrocesses and set out the best 
. i 

way you can your client's position. 

Our normal ru~es require that proposed 

orders be filed within ~o days of the filing of the 

transcript, which is go~ng to be the later event since 

you already indicated y~u will order a transcript. 

If you do fil proposed orders within 10 

days of when the transc~ipt is filed, I'm required to 
! 

enter my order within 30 days of that date. If you 

FLORIDA P~BLIC SBRVICB COMMISSION 
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believe you need more than 10 days, I will consider 

giving you more than 10 days, but I generally require 

agreement of the parties. 

I also will not waive my time requirement. 

As far as I'm concerned, I have 20 days from when your 

proposed orders. come in, and that's when I genera'lly 

will start working on my order. So if you want it up 

to 20, I would not extend my period of time, it would 

be a total of 40 days before my order. 

If you want more than 20, then that does 

extend my time. I want at least as many days as you 

all have. So what do you think? Is 10 days 

sufficient,'or do you want more time? 

MR. SCHIBFBLBBIN: Speaking on behalf of 

Florida cities, 10 days from date of the transcript is 

fine. 

HS. CALDWBLL: And we agree. 

THB COURT: That's fine with me, and I will 

have my secretary notify both of you that the 

transcript -- well, you'll probably know before I 

will. I was going to say I'll have my secretary 

notify you when it's filed, but I think that you both 

know that anyway. 

If anything happens, you get into a bind for 

whatever reason and you can't meet the 10 days, and if 

FLORIDA PUBLIC SERVICE COMMISSION 
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there's agreement among the parties that you need a 

day extra -- I hate toleven tell you this, because I 

know how lawyers are, but if you have a legitimate 
! 

problem and you need at· extra day or two, if you'll 

just talk to each o'the and notify me, that • s fine. 

If you want 10 get into longer periods of 

time, it's still going to require agreement, but I 

will make a determination once I hear from you, but 

otherwise I'll expect tour proposed orders within 10 

days. 

Format that fou use, I don't care. However 

you can best representiyour client's position is fine. 

I'm going to write my trder in the same way I write 

most of them, hopefull~ a little shorter. I'll make 

findings of fact, havel'a little preliminary statement, 

and I'll make concll.lsi .ns of law in that order; but if 
i 

you don't want to use hat process or that format, 

that's fine. You ·can Jse whichever process you want. 

Any questionJ about the order? 

HR. SCBIEFBL~BIN: The only question I would 

have is can we get any idea when there might be a 

transcript? 

THB CO'D'RT: ~et's go off the record. 
! 

(Discussion jff the record.) 

THB CO'D'RT: et's go back on the record. 
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Anything else before we close? 

MR. SCHIBPBLBEIN: No, sir. Thank you very 

much. 

(Thereupon, the hearing concluded at 1:00 

p.m. ) 
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I, H. ROTHE ~OTAMI, CSR, RPR Commission 
Reporter, I 

DO HEREBY CE~TIFY that the Hearing in DOAH 
Case No. 98-1347FC, FPSC Docket No. 950387-SU was 
heard by the Division i'f Administrative Hearings at 
the time and place her in stated; it is further 

CERTIFIED th~t I stenographically reported 
the said proceedings; that the same has been 
transcribed under my djrect supervision; and that this 
transcript, consisting of 144 pages, constitutes a 
true transcription of y notes of said proceedings. 

day of May, 1996. 
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