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1'0: 

FROM: 

RE: 

.AGENDA.: 

May 14, 1998 

OIR.BCTOR, DXVISION OF RECORDS AND REPORTING ~YO) 

DIVISION OF COMMUNICATIONS (SII!OtONS) g;r;;;. ~ifl 
DIVISION OP LBGAL SBRVICBS (BROWN~h:DAVT!D> 

DOCKET NO. 980647-TL - PROCBDORES PO~ D~GATIIBRING 
LEGISLATIVE REPORTS 

FOR 

5/19/98 REGULAR AGBNPA - INTBR.BSTBD PBRBONS KA.'Y 
PARTICIPA.TB 

CRITICAL OATES: REPORTS TO LBGISIJ\TURB DOB P8BRUAAY 15, 199 9 

SPBCIAL I NSTRUCTIONS: NONS 

QACJSGROQND 

On April 29, 1998, the Legislature pass .. d HB 4785 , without 
amendment . The bill was presented to Governor Chiles on May 12 , 
1998. As of the date of filing this recommendation, the bill had 
not become law. On May 12, 1998 , GTE Florida Incorporated filed a 
Petition for Establishment of Hearing Procedures. (See 
Attachment A). In view of the pressing need to address a l l matters 
relating to the Legislature' s mandates in HB 4785 exptJitiously in 
order to meet the bill ' s February 1999 deadlines, staff has filed 
this recommendat ion on an emergency basis . 

I DISCQSSIQN OF ISSUI& 

UJIIJa_).,;. !'.lhuuld Lhu Commission grant GTE Florida Incor porated's 
l'eLiLion !or Establishment of Hearing Procedures ? 

2ECQHHINDATIQH; No, the Commission should dismiss the PcLillon on 
its own motion . The Petition roquoata a ! ormn l cvldcntln ty hoorirHJ 
for tho report on L!ho "rolo tionahips 11mong costs and charges 
~sooclatod with providing basic l ocal exchange services, intrastate 
access and other services prov lded by l ocal excnange 
telecommunications companies" and tor the report on a ~fai r And 
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reasonable basic local residential service rate." HB 4785 
provide for formal evidentiary hearings for all o f these 
The bill only requires a formal evidentiary hearing 
determination and report on the total forward-looking 
providing basic local telecommunications se rvices. 

does uot 
studies . 
for t.he 

costs of 

STAfF ANALXSIS; On May 12, 1998, GTE Florida Incorporated (GTE) 
filed a Petition for Establishment of Hearing Procedure~. ln its 
pet ition, GTE as5erts there are five reports required of the 
Commission : 

Report 1: The forward-looking cost of 
providing basic local service using a cost 
proxy model (for large LECs) to be selected by 
the Commission after notice and opportunity 
for hearing. 

Report 2: The amount of support nece~sary 
to provide residential basic local service to 
low-income (~, Lifeline) customers . 

Report 3 : The relationships among the 
costs and charges associated with providing 
basic local exchange serv1ce, intralltate 
access, and other services provided by local 
exchange telecommunications companies . 

Report 4: The fair and reasonable basi c 
local residential service rate considering 
affordability, the value of service , 
comparable basic local rates in other states, 
and the cost o( providing ba~ic service in 
Florida, including the proportionate share of 
joint and common costs . 

Report 5: Information and poll cy 
recommendations on issues associated with 
telecommunications companies serving customers 
in multi-tenant envi~onments. The legislation 
prescribes workshops for consideration of 
these issues. 
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GTE atat.c:. thnt. a .l!J "n1ost. lnt:erested ! n defining the 
proc.,duron !or Reports l, 3 and 4 . " GTE states "There 11 no doubt 
that a hearing must be held to ohoo3o Lho proxy modol onu determine 
basic local service coats , as required for Report 1, above." GTE 
also states that these reports "will require the most complex and 
voluminous submissions." GTE refers to a dota request from the 
Division of Communications seeking information on proxy modo l 
inputs, and seeks the issuance of a procedural schedule before 
t hese preparator y efforts go further. 

The Petition continues at page 4: 

GTE believes tho legislation also 
contemplates a hearing for Report 4, as well , 
on the fa ir and reasonable bas1c rate. The 
companies are to submit coat data and analysis 
by August 1. The legislation prescribes that 
•all intervenors" shall have access to this 
information "for the purpose o f verifying the 
submitted cost data and analysis.H As 
reflected in Commission Rule 25-22 . 039 , 
intervention is a concept associated with tho 
hearing process . 

GT~ org11on Lhnt Ll1or~ La no feasible way to address all Lhe 
•••nLu11t.loua issues that will arise regarding tho vori!ication o! 
cost data wi thout a hearing and its attendant due process 
protections. GTE su;oesta that the Commission could efficiently 
combine the hearing for Report 14 with the cosL proxy hearing for 
Report fl, since both must address the cos t of providing local 
service. 

With respect to Report 13, concerning the relationships among 
costs for basic, access and other se rvices . GTE again argues that 
report cannot be made without a hearing because of the compl ox 
interrelationships between costs and subsldtr:s the Commi ssion must 
address . GT£ goes on t o say «t page ~: 

A hearing is the only way to 
comprehensive presentation of these 
to air fully all of the issues 

)-

assure a 
data and 
that. tho 
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Legislature will need to consider next year. 
The Legislature must rely on tho Commission. 
as tho expert agency, to verify and synthesize 
all of the information it will need to make 
ita universal service funding decisions. The 
Legislature cannot assure itself that the 
Commission report reflects comprehensive and 
accurate information in the absence of an 
evidentiary hearing. Unsworn comments and un­
c ross-examined assertions are certainly not an 
adequate or appropriate basis for legislative 
deliberations on fund ing of universal servico, 
a matter t hat will affect all of the telephone 
subscriber s of this State . 

Staff appreciates GTE's interest in expeditiously addressing 
the requirements of the bill should it become low. Sta!! 
disagr~es, however, wl th GT&'s view ot what tho bill coquir~s. 

The legal maxim of "expressio unius est exclusio alterius,N 
the expression of one thing is the exclusion of another, is 
applicable in interpreting this bill. The Legislature in Section 1 
of the bill, Section 364.025 ( 4 l (b), clear ly and di roct.l y roqui res 
that the Commission: 

shall detepnine and report to the President oC 
tho Senate and the Speaker of t.ho House of 
Representatives the total forward-looking 
cost, based upon the most recent commercially 
available technology and equipment and 
generally accepted design and placement 
principles, of providing basic local 
telecommunications service on a basis no 
greater than a wire center basis using a cost 
proxy model to be selected by the Commission 
after notice and opportunity for hearing. 

Thus, the Commission should schedule a hearing on this report since 
the language is clear on the face of the bill. 
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When we review the other portions of the bill requiring 
studies, however, there is no such language requiring the 
Commission to determine and report after notice and opportunity for 
hearing. Section l , paragraph (4) (d) requires the Commission to 
"determine and report" the amount of support necessary to provide 
residential basic local service to low income customers 
(Report 12). There is no language in this paragraph stating any 
requirement for notice and opportunity for hearing. 

Specifically, in Section 2 (1) of the bill, the Legislature 
uses the following language regarding the study of the 
relationships among costs and charges (Report 13): 

(1) The Legislatur e has determined that 
charges for intrastate switched access and 
other services may be set above coats and may 
be providing an implicit subsidy of 
reaidential baaic local telecommunicat!ons 
service rates in this state. Therefore, the 
Public Service Commission shall, by 
February 15, 1999, studv and report to the 
President of the Senate and the Speaker of the 
House of Representatives the relatJonships 
among the costs and charges associated with 
providing basic local service, intrastate 
access, and other services provided by local 
exchange telecommunications ~ompanies . 
(Emphasis supplied . ) 

Similarly, paragraph (2) (a) of Section 2, rega rding fair and 
reasonable residential basic local telecommunications service rates 
(Report I 4) requires the Commission to "report" its conclusions 

" (Emphasis supplied . ) This provision docs require the 
Commission to hold at least one public hearing in each LEC' s 
service territory, but those public hea r ings are specifically to 
elicit public testimony about such rates." This requirement for 

public testimony does not equate to a formal evident iary hearing in 
staff's opinion. 

Section 5 of the bill (Report 15) requires that the Commission 
"stydy" ... and shall report its cooclysions" regarding issues 
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associated with telecommunications companies serving customers in 
multi-tenant environments. Here too there is no language requiring 
notice and opportunity for hearin9. If the LegislaLurc had 
intended the other reports to be based on information adduced at a 
formal evidentiary hearing, it would have used the express language 
for all the required reports. Instead, it used that language for 
only the f irst enumerated report, the coat model report. 

Further, staff believes GTE' s arguments that hearings are 
required because the Commission "will make t indings and 
recommendations"·in the reports and that substantial interests wil l 
be affected by the studies are incorrect. The studies will not 
affect substantial interests. They will not have the force and 
effect of law . At the conclusion of these studies, no company will 
be ordered to file a tariff complying with the study results . The 
reports will be presented to the Legislature for their subsequent 
use in deciding what actions may or may not be taken in the future. 

When the language in a statute is plain on its face, one does 
not look behind that plain language to determine legislative 
intent . Staff recommends tha t the language is very clear here , and 
it means that the Commission should hold a formal hearing only to 
determine the total forward-looking cost of providing basic local 
telecommunications service using a cost proxy model. Staff would 
note , however, that a specific Senate amendment to HB 4785, which 
would have required a formal hearing on the reasonable rate study, 
was debated on the Senate floor and was defeated. (Report 14) 
There were strong statements from the bill ' s sponsors in the Hour~ 
and the Senate during the debates that the bill did not contemplate 
a formal hearing and that this was only a study. Legislative 
intent aside, in view of the plain meaning of the language in the 
statute and the express requirement of notice and opportunity for 
hearing for the cost proxy study, wo t"ocommend LhaL GTE' q request 
for a formal hearing on the other studies should be dism~ssod. 

T~e bill creates a very heavy workload, All of which must be 
completed and reported to the Legislature by february 15, 1999. 
All ac t i ons in this process must be expedited, and time periods for 
various activities must necessarily be truncated in order for the 
Commission to comply with the mandated reporting date. 
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ISSQI 2: Should this docket be closed? 

• 

B!C~!IQH: Yea, the docket should be closed. The effective 
date of the order should be the date the bill becomes taw. Before 
that time , the decision in the order would merely be advisor y, 
since ther e is no statute i n effect at this time. 

STAll AK&LXSIS : Yes , the docket should be closed. The effective 
date of the order should be the date the bi l l becomes law. Before 
that time, the decision in the order would merely be advisory, 
since there is no statute in effect at this time. 

I:980647.rcm 
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BUORE TH! FLORIDA PUBUC SERViCE COMMISSION 

In re· Proc:e<Met fOf ON-Gathenng 
for Leg1tlat1ve Raporu 

OTI ,LORIDA INCOR!tOM TID' I 
P!DDQN FOB EWBUSHMI!NT OF H!ABINQ PROC!DUR!B 

N the CommiNlcn knows, lhlt yWt Flonda LAglalell n adopted a btll t lgnlfiCai\Uy 

mlllng ~ 3&4 oliN Flonda 8IIIUIM W11111he Go\<emot tw not yec .aid on the 

bdl. it 11 eXJ*;ted to become taw very aoon The new law will requtre the Convn1111on to 

Sll.Jdy and report to the Legttlet~.n on a nurrbar ot comptax matters t>y February 15. 199Q 

The Convnlttlon't ltudlet Will, in tum, require loc:.J exc:Mnga compantet (LECt), 

IOCII.Iding GTE Florida b iCOipotated (GTE), to ga~....-.te enc1 produce large amounta ot 11m 

tn a compreued time frame 

for the repotta Thlt •XI*Utlon It c:onalst.nt with Commlulon Pfedlu (rtfleded In 

Flonoe Stttutes sac:~ton 120.6611 end 120 57) affording • hetrtng wnen a peny't 

~al lntetllll Will be .tfac:lad and wtlen there are d isputed IUUII of INIII<III fld 

Both ctltarle apply In thla c:ate In the r.pom, the Cotm\ittlon Will INke find1nga and 

recorrvnandallo ragwding, among Other lhingl. Qll:' t COlli of PfOYidtng local HMCe, 

the "f• ana rMIOnlble. ,.. fQr 1tw1 ~. end the l\ltiKe end leve l of lnteraerv•ce and 

inlercuatorner IUDaidy ftowt aaaoc:iated with GTE'a HfVicea Theta firldtnga and 

recommendatlont will be the billa for laglalatlve action next year on local rates arid the 

uttt>ll tlvMnt of a universal MIVIca fund In llddltlon 11 11 tell .. vooant IIlii all of the 
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exchange companle a. 

• 

Even though lhe new leglelallon ttMif ccntampla ttl haaflngt, In the event lhet 

matten, INa il GTE'a ,.quest for IUCh "-1ngL GTE believes this request Is appropnate 

now bet:ao •M the study end r81)0tting prooeu wtll severely tax the re~a ot both lhe 

Convntulon and the ~ICI c:ornpat\181. e.1y a.nfatJon of ~ details Will 

allow cornpenlet 10 begin pttperlng lnd fotmatllng letllmony and o!Nf Information In 1 

-y thalli appropriate to the pOOMdlnga tn which II Will be tubmlllld OTE blliiVII lhlt 

ceruunty wsll benefit all partial lnvotvld tn I*1Jcular, 11 wtll leave the Convn1aa100 as 

Aa nocact, this '-lng request It oonslttenl wsth thlterma of tegiltatlon There ere 

Report 1: The folward.loolung cost of providing baste local serv~ uetng a cost 

proxy model (for large LECa) to be eelectld by the Cornmtaaton liter nottce and 

opportunity for hearing 

Report 2: The emcunt d ~ Melli try to provide realdenllal baalc toe.~ servlee 

to IOW·income <J..L Lifeline) CUIIOITllf'S 

R19011 3 The 1'1141tl0r\tlllpl ~ Ina COlli and chargee auoctat~ wtlh providing 

bait<: local exc:h8nge ~. tnlraS'-11 ec:ciU, end Other IINIC.I provtdld by local 

excnang. tllec:ornrnunleallona compan111 

2 
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Report • : The fair and reaaonablt .,_,io 1oce1 mkltntla l llfVICI rate contld«<ng 

lffordabllity. the valued IIMcl, 0011l*.,._ buie local rata in OCher states. end the coat 

of providing bllic MNioe In Flonda. lnduding the jAoportlonate ahara of joint and common 

COlli. 

Repott 5: Information and policy rltCCimiMndaUons on tuues anooatect with 

talacommunic:atlona Cotr'panlu HNing cultomera In multi-tenant envi1'0011141ntl The 

ltglalatlon pretcribta ~11'\opl for OGnlldltltlon of IMM IIIUII. 

raqutre the most complu and volumlnoua aubmlulons. 

There Ia no doubt that a heanng mutt be held to choose the proxy model end 

determine baalc local MrVIc:e costa, as required for Report 1, above. GTE underiWlda 

the Commlnlon Staff had, In faQ. drefted a tentallve achldule fOf the haanng proc:eaa 

relatively early In the legislative procasa (Fiscal Impact Statement and Imp lamentation 

Schedule on Bill No. PCB UCO 98~3. dated Apnl 10. 1998 ("Apnl 10 Schedule')) 

LlkiWlse. Commtuion Staff recently taaued a universal alfVICI data requeat aHklng 

information about proxy model inputs. (Letter from W. D'Haeaeleer. Director. Dlv of 

Comm., to B. Meoaro, Reg. DiractOf. April 28, 1998.) The data request 11 Intended to 

jA'Ipare for Commillion II.Almisllona to the FCC ·aa well aa preparat«y affor1a related to 

a ponlble lntreatate mlchanlam • (Letter at 1 ) Before """ preparatory effona go 

further, G TE believes rt would be benefiCial to IIIlA a procedural schaoula The uma 

panoda allocatacS to eac:h ICtMty ccutc1 nck lhOM ooncemplatect •n. the Commtulon'a Apnl 

3 
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10 Schedule II.Cmltted tc the LegiN!Ln. n. t.M"•IQ ptOCIMIIRIIt ttwt Schedule WOUld 

tiki about 7 months. A IUIOnable atatt date fa( the procMdlng (tnggered by luuance 

of 1 Notice of Hellting end PrehNnng) might be June 1. 

GTE bellewe the legialatlon alto CICfUmp,_.. a hNnng for Repott•. u -'1, on 

lhll1lr and reuonable balk: rata The eompenlea 1r11o IYbmlt coat data and anatyalt 

by Auguat 1. The legtatatlt>n preacnbea lhl1 'ell tntwvenora' thall have accas1 to thlt 

Information "for Itt. putpOH or venfylng the IUtlmltted COlt dllll and IMiytll • AI 

reflected In Commllllon Rule 2S-22.03V, tntwvention It a couc:ept utoc~ltld WTih the 

hear1ng proc:eu. In addition, baNd on GTE' a put uperienc:e 1n arbltrat•on and other 

proc:eedingt, the COli 'Verification' opportunity the legltlatlon lffordt intervenor~ wUI be 

YflfY contentloua. The tn.Yitable involvement of lhe Ofllce or Public: Counsel In lhia case 

will futther auura the c:ontutld nat\.rl of the fair and reuonabte rate determinatiOn 

Based on the language ot the ,_ ttatute. and given the Mid for the Leg11t.l\.n to 

I1JCII\.e the moat complete and accurate information pouable. therl 11 no fea1ibt. way to 

edoreu lheluuea for thla repon wllhOul 1 hearing 1lll hearing would Include prefllld 

teatlmony, the opponunity for c:rot~~xamlnatlon. and ol.hlr cuatomary prOCIOurll due 

proc:eaa protections. In conaldltiiJon of the re latively lhott ume frame for complellng Ill 

the reporta. GTE augoeall lhl1 thlt hlltlng might be CONOIICSI*:I wtth the lbov.­

dllcussld r-ing on 11-. COli of 11MC1 and choiCI of I proxy model Thlt would be the 

most efficient epproach Iince both proceedlnga mull. under the terma of the legi1laUon, 

addreu the COli of provid ing be ale local terv1ce 
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The dettrmlnlltlona undll'lytng Rt9Qrt 3, concemlng the rtlationlhipa among the 

coati end c:hlrgta for basic, ICICMI, end OCher~. C*YIOI pr8dicllly ~ made except 

through the hearing proc:eu. The rt9Qrtlng dirwctlve wtll requtre the COI'Mllulon to 

ex.nne and fiAiy c:1ocunwt1 cat~P~Utnllterl of lntltHrVice and lnterc:uatomer aubtldlet 

must reaolve In Itt next Millon. ldentlflcatlon of the nature and level of IUbtldy nowa to 

baatc local III'VICI will bl cntlcal to dtvlalng an appropriate uni~MI MtVIct f\.nding 

lr~m~N011t. Moteowr, upllc:rt fl.ndtng laauea c.nnot plaUsibly bl considered apart from 

the 'fair and reuonable' bale rate determination the Commlulon muatmllke for Repon 

4. The only wrty the Legialature can fully underland the aubald lzatlon luue (u -11 u 

118 link to unlwtMI MfVice fl.nding) Ia for the Comrnlulon to gather •• much relevant date 

as poutble from all lnt-lled pattlu A hearing ia the only wey to ea.ure e 

comprehenalve ~Mntatlon of theM dll.l and to u fully all of the taeuea that the 

Leglalature wtll need to c:cntlder next ywr. The lAgialat~n mutt rely on the Con'WI'IIulon. 

at the axpen agency, to verify lll'ld ayntheiWI all of the lnfonnatlon It wtll need to make Ill 

unlveraal aervloe funding deciaiOna The Leglalature cannot auure ttMif lhll the 

Conwnlat~on repon reflects ~ehlnlive end acc.nte lnformallM in the abHnoe of an 

not an lldequate or appropriate balil for legislative de-ltbereuona on funding of univtrNI 

servtce, a manar that will lhct all of the telephone aubacnbera of thla State. Again, 

consolidation wtlh the procaedlnga undertying Repor\11 ltlCI 4 mtght be the moat 

efnQenl approactl, aonoe the Convntn lorl Will for Report 3 neec:t to conatder aorne of the 

5 
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aame COlt and auoclated lnfonnatlon 1\bnitted In thoM other proc:eedinga. 

For all the rea100s dliCUiaed In lhll filing, GTE alkl the Comnuulon ·to 

expeditloualy tltelllh hearing achedu\11 to gelher the lnfOfTTialion neceuary for the 

above-lilted Repom required by the new legll latlon .. 

Reapectfully lulxnlttld on May 12. 1998. 

By: 
KJmbe11Y Ce.--11 
Allthony P. Gillman 
Poet Of'llce Box 110, FL TC0007 
T arnpa, FlotlcSa 33801 
Telephone: 8.1~2617 

Attorney~ tor GTE Floricll Incorporated 

6 
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CpmftCAIJ OF !ti!JMCE 

I HEREBY CERTIFY that coplea of GTE Flot'tda lllCO(J)Or.tecfl Petition for 

EstabiiJhment of HNring P~•• MC"e ..rn via U. S. mall on May 12. 1998 to tn. 

follcwing: 

Stllff Counsel 
Florida Public Setvlce ConwnlPion 

2540 Stvnerd Ollk Boulevard 
TaJiehaaMe. r·_ 32399 osso 

ome. of Public Coc.nel 
111 W. MldiiOn 81., Room ,a12 

TallahUIM. FL 32399-1400 
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