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This application concerns a proposed transfer of majority 
organizational control for t.wo utility systems, Bast Marion Water 
Distribution, Inc., and East Marion Sanitary Systems, Inc. The 
application shows that these utilit'y systems were a,cquired by Mr. 
Herbert Hein on February 14, 1995, from the First Federal Savings 
&. Loan Association of Oaceola County (Association) . 

On October 2, 1997, Mr. Hein filed t his request to transfer 
organizational control of the utilities following his purchase of 
undeveloped property within the utility's service area . The 
purchase price for 171 lote and the common stock of the utility 
systems was $650,000. 

By Order No. 24553 , issued on May 20, 1991, in Docket No. 
900603-WS, the Comroiasi.on approv.ed a requested transfer of theae 
systems from the original oWner, Mr . Eric Wagne:r, to Forest Lake 
Village - Del A.mer'ican Ltd. Our review of the utilit~\~ .a-.iap~8. 

oocuMf~ ' 

Q G 0 0 2 JUH -4 ~ 
, SII'E.PORllMG 

HSC-R[COI\0 --



. DOC.KET NOS. 971269-WS 
DATE: JUNE 4, 1998 

reports indicate• that the•e •y•teu were largely inactive from 
1991 tbrou.gh 1995, with onl y a few cu•tomers being served. The 
application discloses that these eyst.eme were acquired through 
foreclosure maaaurea in 1992, without prior knowledge and approval 
by this CCIIIIlis•ion. The previous owner'·a inability to develop the 
service area reporte4ly led to foreclo•ure by the Association. 
However, •• di•au.•ed in I••ue 1, etaff does not .recOCIII!oend 
initiat.i ,on of •how cauee proceedings although .a violatio.n of 
Section 361 .071(~) may have occurred. 

This recommendation addresses the petition to transfer 
major.ity o.rganizational co.ntrol of the subject systems to Hr. Hein 
and a .request to change the name of the water system. Our review 
indicates that these systems are current with reqard to subudssion 
of annual reports and payment of regulatory assessment fees. 

DISCQSSIQN OF ISIQIS 

ISSUE 1: Should East Marion Sanitary Systems, Inc. and East 
Marion Wate.r Distribution, Inc. be ordered to show cause, in 
writing within twenty days, why it should not be fined for 
violation of Section 367.071, Florida Statutes? 

BEC<Ha:NDATIQN: No. Show cause proceedinqs should not be 
ini t .iated. (CROSBY) 

STAFf ANN,IIIS: As stated in the case backg·round, East Marion 
Sanitary Systems, Inc. and East Marion Water Distribution, Inc. are 
in appa.rent violation of Section 367.071 ( 1), Florida Statutes, 
which states, in part, ".No utility shall sell, assign, or transfer 
its certificate of authorization, facilities or any portion 
thereof, o.r majority organizational control without determination 
and approval of the commission that the proposed sale, ass.ignment, 
or transfer is in the public interest . " At the time of 
certification, the system was owned by Eric Wagner (developer). 
When Mr. Wagner died shortly after completion of the development, 
his estate sold the development and utilities to Del American, Ltd. 
First Fede.ral of Osceola Bank foreclosed on the development and 
utili ties in 1992. The utili ties wer e in foreclosure until 
majority organizational control was transferred to Herbert Hein on 
May 16, 1995. At that time. ownership of the land upon which the 
facilities are located was transferred to East Marion Sanitary 
System Trust and East Marion Water Distribution Trust. The 
trdnsfer of control of t he utilities and ownership of the land 
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occurred prior to Commission approval, which is a violation of 
Section 367.071, Florida Statutes. Such a.ction is "willful" in the 
sense intended by Se,ction 367.161, Florida Statutes. Section 
367.161, 'Florida Statutes, autho:rizes the Commission to assess a 
pe.na.l ty of not more than $5, 000 tor each offense, if a utility is 
found to have knowingly refused to comply with, or to have 
willfully violated any provision o ·f Chapter 367, Florida Sta:tutes. 
In Order No. 24306, issued April 1, 1991, in Doc.ket No . 890216-TL, 
titled In Re: Investiga·tion Into The Proper Application of Rule 
25-14.003. F.a,.c, Relating To Tox Sayings Refund For 1988 and 1989 
For GTE Florid4. Inc., the Commission, having found that the 
company had n.ot .intended to violate the rule, nevertheless found it 
appropriate to o.rder it to show ·Cause why it should not be tined, 
stating tha·t "[i)n our view, 'willful' implies an intent to do an 
act, and this is distinct from an intent to violate a statute or 
rule." ~ a,t 6. 

Because of the circumstances, show cause proceedings should 
not be initiated against East Marion Sanitary Systems, Inc. and 
East M.arion Water Distribution, Inc. for failure to obtain 
Commission approval prior to the tran:sfer. Transfer of 
ownership/control occurred due to the death of Mr. Wagner and 
subsequent foreclosure by First Fede·ral of Osceola Bank. 

Although the transfer to Mr. Hein occurred prior to Commission 
approval, staff does not believe that the violation of Section 
367.071, Flo.rida Statutes, rises in these cir umstances to the 
level of warranting initiation of show cause proceedings. 
Therefore, staff recommends that the Commission not order East 
Marion Sanitary sy·stems, Inc. and East Marion Water Distribution, 
Inc. to s.h:ow cause for failing to obtain Commission approval prior 
to the transfer., 
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ISSUE 2 : Should the tranafer of Majority Organization Control of 
Bast Marion Water Distribution, .Inc . and Bast Marion Sani.tary 
Systems, Inc. from Forest Lake Village · Del American Ltd./First 
Federal ot O•ceola County to Mr. Herbert He in be approved. and 
should hi• reque•t to operate both •yetems under the name · East 
Mari.on Sani.eary syrteaw I Inc . - be approved? 

BI<XItiEHI3'1Icat: Ye•, the tnn•f'er of majority organizational 
control f .or ~e 11)'8ttml •hould be approved. JUso, the r'eq\le•t to 
operate thue .yt~ttml under one .name •b.ould be approved. However, 
the utility •hould be ordered to •ubmdt a warranty deed or a. long
term leue for ite treatment plant •ites within 60 dayw ot the 
order i•.ue date iD the name ot Ba•t Marion Sanitary System., Inc. 
(WALDR I RBDBiaRlf) 

STAJ'l tpt.D:tl• The application is in compliance with the 
governing statut.e, Section 367.071, Florida Statutes, and other 
pertinent statutes and administrative rules concerning an 
application for transfer of majority organizational control. The 
application contains a check in the amount of $1,500, which is the 
correct filing fee pursuant to Rule 25-30.020, Florida 
Administrati.ve Code. 

In. response to the data requ1est for proof of it5 ownership of 
its plant sites, Mr. Hein filed Warranty Deeds that assigned the 
treatment plant sites to a company named Universal Sonl i ght, Inc., 
as trustee for East Marion Water Distribution Trust and East M'arion 
Sanitary Systems Trust. Although the utility's consent is 
reportedly :needed to dispose of the sites, that restraint is not 
evident from the warranty deeds. Instead, the agreements suggest 
that the trustee is a.·utborized to lease, even sell these sites. As 
prescribed by Rule 25-30.037 (3) (i), Florida Administrative Code, 
the applicant must present evide.nce of ownership or long-term lease 
provisions for its plant sites. The warranty deeds that were filed 
by Mr. Hein do not provide assurance that the utility's plant sites 
are secure. Therefore, we recomm.end that the applicant be ordered 
to submi.t appropria.te warranty deeds, lease agreements, or other 
acceptable usaqe a.qree~ents in the name of the utility within 60 
days of the order issue date. 

The application contains proof of compliance with the noticing 
provisions set .forth in Rule 2 5-30.030, Florida Administrative 
Code, including notice to the customers ot the system to be 
transferred. No objections to the notice ot application have been 
received and the time for tiling such has expired. 
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A description of the territory served by the utility is 
appended to this memorandum as Attachment A. 

Mr. Hein purchased the utilities' common stock and some 
development property from the First Federal Savinqs and Loan 
Association of Osceola county in 1995 pursuant to a $650,000 lump
sum purchase aqreement, which was reportedly paid in cash. This 
system and the community it serves had been in foreclosure since at 
least 1992. The transfer will allow new houses to be connected to 
the utility, producinq additional revenues for better maintenance 
of the utility. 

The utility will be operated by the same on-site individuals 
who have manaqecl the system since 1992. Mr. Len Tabor, the 
certified operator for this system, provides technical services for 
th~s utility and various private and public entities. Ms. Tabor 
manaqes this system and provides billinq ser~ices. Their services 
were retained followinq acquisition of the systems by Mr. Hein. 
Mr. He in stated that he examined the utility systems with Mr. 
Tabor, and that no operatinq problems, outstandinq violations, or 
major repairs or needed improvements were found. The staff 
contacted the Department of Environmental Requlation about this 
system and were informed that there are no outstandinq notices of 
violation. 

The oriqinal notice in this application informed customers and 
local utilities that a transfer of orqanizational control of the 
water company was planned. However, the notice did not advise the 
customers and local utilities that the wastewater system was also 
beinq transferred. Upon discovery of this matter, staff informed 
the utility that the wastewater system would also require a 
separate notice. In the interveninq period, Mr. Hein elected to 
discontinue use of the name - East Marion Water DistribuLion, Inc. 
- and operate both systems under the name - East Marion Sanitary 
Systems, Inc. The last notice informed the utility's customers and 
local utilities that both system8 would subsequently operate under 
one name. The utility also provided a revised tariff showinq that 
the water and wastewater systems would thereafter operate under the 
name - East Marion Sanitary Systems, Inc. 

Based on the above, staff believes the transfer cf majority 
orqanizational control of East Marion Water Manaqement, Inc., and 
East Marion Sanitary services, Inc., from Pore.t Lake Village - Del 
American Ltd./Pirat Federal of O.ceola County to Mr. Herbert Hein 
is in the public interest and should be approved. In addi~ion, we 
recommend that the request to operate both systems under the name -
East Marion Sanitary Systems, Inc. - should be approved. 
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AftACHMIJtT A 

W'f NMICII IWII'I'MY IXIDHI, INC I 

DBBI'l'OBY DIICBIPTI(If 

JIADB AND !MDJrATIB IIBVICJ 68£A 

The fol].owing described lands located in portions of Sections 
7,8,17, Township 15 South, Range 24 East, Marion County, Florida: 

Beqinning at the s.w. corner of the s.w. 1/4 of the N.W. 1/4 
of Section 8~ Township 15 South, Ranqe 24 East, Marion County, 
Florida, thence N 00°29' 46" W alonq the west boundary of said 
Section a a distance of 839.97 feet to the southwesterly right-of
way line of State Road. No. 40, thence S 56°59' 12" E along said 
southwesterly ri<]bt-of-way line 531.25 feet, thence S 33°01'47" w 
89.79 feet, thence S 00°11'26" E 1385.87 feet, thence s 36°25'52n 
E 2'85.41 feet to the approximate shoreline ot Lake Walenda, thence 
run into said Lake S .29° 57' 59" E 201.43 feet to ci point in said 
lake, said point being the south-ea.st corner of the West 1/2 of the 
N.W. 1/4 the s.w. of l/4 of said Section 8, thence s 89°30'58~ W 
along said south boundary 329.84 teet to a p,int on the aforesaid 
approximate shoreline of Lake Walenda, thence continue S 89°30'58" 
W along said south boundary 330.29 feet to the southwe.st corner of 
said West 1/2 of N.W. 1/4 of s.w. 1/4, th.ence N. 00°10'04" along 
the west bounda·ry of said Section 8 a distance 1319.86 feet to the 
point of beginning. 

Also: Lots 107, 108, and 109, in the Town of Walenda, situated in 
the s.w. 1/4 of Section 8, Township 15 South, Range 24 East, as per 
plat thereof recorded in Plat Book "E", page 23, Public Records of 
Marion County, Florida. Less and excepting therefrom that part of 
the East 200 teet of West 1181.38 feet of the s.w. 1/4 of said 
Section a, Township 15 South, Ra.nge 24 East, lying sout h of Lake 
Walenda, all of which lies in Lot 109. 

Also: South 1/2 of S.E. 1/4 of Section 7, Township 15 South, Range 
2 4 East, except the West 70 acres, thereof. 

Also : That part of the West 3/4 o f the N.W. 1/4 of Section 17, 
Townshi p 15 South, Ranqe 24 East, Jyinq north of Fort Gateu Road, 
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exce.pt additio·nal road right-of-way conveyed in Official Records 
Book 991, page 173 . 
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ISSUE 3: Should rate base be establisbec1? 

REc:x:~NNDATICif: No, different ownershi·p of stock does not affect 
the rate base balance. (MALKBR) 

STAfF AHALXSII: The sale ot tile stock of Bast Ma.rion Water 
Distribution, Inc., and Ba•t Marion Sanitary Services, Inc., from 
Del- American/ First Federal Of Osceola Bank to Mr. Herbert Rein 
will not alter the utility's asset and liability accounts. 
Accordingly, tbie transfer ot stock ownership will not change the 
rate base balance. Therefore, statf recoumends that rate base not 
be established in this docket. 
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ISSQE 4: Should the rates and charges approved tor this utility 
be continued? 

BECCIMHDAT.!CII: Yea, the rates and charges approved tor this 
utility system abould be continued. (MALEBR) 

STAFf ANALYSIS: The utility's approved rates and charges were 
effective June 13, 1991, pursuant to Order No. 24553 issued in 
Docket No. 900603-WS. These rates were approved in the previous 
application to transfer majority organizational control of these 
utility systems to Del American, Ltd. 

Rule 25-9.044(1), Florida Administrative Code, provides that: 

In cases of change of ownership or control of a 
utility which places the oper1tion under a 
different or new utility ..• the company which will 
thereafter operate the utility business must adopt 
and use the rates, classification and regulations 
of the former operatin9 company (unless authorized 
to change by the Commission) ... 

Mr. Herbert Hein has not requested a change in the rates and 
charges of the utility and staff sees no reason to change them at 
this time. Accordingly, staff recommends that the utility continue 
operations under the existing tariff and apply the approved rates 
and charges. The utility has fil~d a revised tar~ff reflecti~q the 
change in issuinq officer due to the transfer of majority 
organizational control. Staff will approve the tariff filing 
effective for services provided or connections made after the 
stamped approval date. 
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ISSQE 5: Should this docket be closed'? 

BECCitCINQA'l'ICII: No, this docket should remain open pending 
receipt of warranty deeds transferri.ng the pla:nt si.tes to this 
uti lity. (CROSBY) 

STAFf ANN,XIII: Since additional action is required in this 
docket, Staff recommends this docket remain open. However, this 
docket may be closed upon receipt of proof that East Marion has 
obt.ained and filed warran:ty deeds in uti l ity's name . 
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