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BEFORE THE FLORIDA PUBUC SERVICE COMMISSil ' '41 

In re: Application for certificate 
to provide altemetlve local 
exchange telacommunlcatlona 
service by BaiiSouth BSE, lno. 

Docket No. 971056-TX 

Filed: June 16, 1998 

RENEWEQ MOTION TO SUPPLEMENT EVIDENDARY RECORD 

The Florida Competitive Carriers Aaaoclation ("FCCA "), AT&T Communications 

of tho Southern States, lnc. t•ATt«T'J, MCI Tefocommunlcatlona Corporation ("MCtT•) 

and MCimetro Acceu Tranamlu ion Services, Inc. t•Mclm") (hereafter "MCI"), 

through their undersigned counnl, hereby renew FCCA'a motion to supplement the 

evidentiary record and requaat the Commlulon to admit into evidence the attached 

exhibit consisting of excerpts from a marketing ttudy performed lor IBaliSouth BSc, 

Inc. ("BoliSouth BSE•1. In aupport, Movant.s atate: 

BACKGROUND 

In thia ccaee, BaliSouth BSE sealta authority to, inlll : IliA. provide service as an 

ALEC within the exlating ILEC aervice area of BoiiSouth Telecommunications, Inc. 

I"BST"l. Movanta and other parties oppose thla aspect of E.eiiSouth BSE's application 

on the grounds that Ball South BSE Ia simply the BaliSouth ILEC In another form, and 

tho grant of the requeated authority, without conditions, w ould enable BaiiSouth to 

avoid the raqulrementa that the Telecommunications Act of 1996 placad on llECsend 

thus sti fle c::umpetitlon In the BeiiSouth ILEC local exchange market. 
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At an early point In tho case, FCCA submitted ita First R11qua81 to Produce 

Document• to BtiiSouth BSE. Item No. 6 etated: 

"Pioosa provide ell corroapondence, dlrectlvoa, lnatructlona, 
ordera, memoranda, and all other wr!Uen dooumgntt 
comprising, diacuuing, referring to, or relating In any 
manner the relationship between any ALEC operations BSE 
conducteln BeiiSoutb' siLEC service area and tho Impact on 
Be!ISouth'a overall (Including parent end all subsidiaries) 
corporate financial performance. • 

(emphaais supplied) 

In roaponaa, BeiiSouth SSE maintained that It had no documents that were 

responsive to tho request. 

Following the evidentiary hearing that was conducted on April 27, 1 998, FCCA 

learned that In an analogous proceeding In North CarolinA, the North Carolina Public 

Utility Commission granted a motion to compel flied by "New Entrenta" with respect 

to a marketing study and plan commiaaioned by and prepared for Bell South BSE. The 

New Entrants justified their demand for tho docun'ant on the beals of potential anti· 

competitive connections between BeiiSoutb BSE and B'IISouth Telecommunications, 

Inc. 

Based on tho description of the marketing pl11n/study in tho North Carolina 

Order, as It related to FCCA'a hom No. 6, FCCA Iliad a motion to compel the 

production of tho etudv end a motion for authority to supplement tho record with 

relevant portions of the document. On May 29, 1 998, BoiiSouth BSE responded to 

FCCA'a motions. However, prior to the filing of that response, FCCA and BoiiSouth 

BSE ant ~ad negotiations, which culminated In tho execution of a Stipulation of All 

parties governing accass to tlld use of tho document, The Stipulation was signed and 
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submitted to the Commlnlon on the same date that BellSouth BSE filed II$ responses 

to FCCA'a motlona. The Stipulation Included ajofnt requaat for en extenalon of tlmo 

for tho filing of ~oathurfng brlefa. which tho Prehearfng OHicer gran1od on Juno 3, 

1998. The St ipulation required the parties to develop an eppro1 iota confidentiality 

agreement conslst.ent with Ita terms. 

GROUNDS FOR THE INSTANT MOTION TO SUPPlEMENT 

The Commhttion should grant this Renewed Motion to Supplement the 

Evidentiary Record with the attached excerpts from the marketing ph11n/atudy on tho 

following grounds: 

1. Supplementing the record with relevant portions of the document Is 

contemplated by and Is consistent with tho Stipulation to which all parties, Including 

BeiiSouth BSE, agreed. 

2. The excerpts from tho document that have been submitted with this 

motion aa a confidential exhibit are relevant t.:> the Issues and subjects developed in 

the pleadlngs111nd during the hearing, and era adr.1iasiblo for the purpose of supporting 

ond/or proving the points made by Movants' witneSI, .•oaeph Gillan. Further, they ere 

needed to avoid prejudice to the FCCA and to enable lh•• Commission to make o fully 

in formed decision in this case. 

3. The document is responsive to tho Requ111 t to Produce, Item No. 5, and 

should have boon made available prior to the hearing. It ad It be on produced t imely, 

the FCCA would have had the opportunity to offer thaattachod axcorpte ea an exhibit 

during the regular course of the proceeding, and the post·htarlng complicetlons would 
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have baen evolded. Supplementing the record Is the m •lmum action that should be 

taken to provide procedural due process under the circun•stances and avoid prejudice 

to the parties. 

ARGUMENT 

I. Supplementing the Record with Relevant Portlona of the Document 11 Provided 
for and Conelatent With the Parties' Stipulation. 

In Its response to the Motion to Compel, BeiiSouth 85!: did not object to 

supplementing the record m a. It raaponded first by outlining the procedures that 

BSE proposed to have In place (specifically, rebuttal briefs) in order to make the 

document available voluntarily and as o prerequisite to an order supplementing the 

record. BeiiSouth SSE followed this statement of position w ith arguments which were 

clearly Intended to be contingent In nature, and operative in the event the Commltsion 

did not provide the procedures outlined by s.:e. However, BeiiSouth SSE then 

executed the Stipulation with FCCA and other pon 1es as to the procedures to be 

followed. Movants submit that the Stipulation supe ·aedes the terms advocated by 

BSE In its response, and specifically provides for the 511pplementing of the record with 

relevant portions of tho marketing study. The Stipula 'ion stataa, 111 page 2: 

WHEREAS .•. BeiiSouth BSE, Inc. Is willing, for the 
purpotes of compromise, to make the Anderson(sic( Study 
available to FCCA and other parties for review Jl.lll1 oooolble 
11.111n this proceeding • .• and 

WHEREAS, procedures for the review Jl.lll1 WiJl of tho 
AndaraQnlalc) Study require that the parties provide for tho 
supplementing of the record .. • 
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NOW, THEREFORE, the parties hereto ltipulata ·•nd 
agree at follows: 

1. BaiiSouth BSE, Inc., FCCA. o't1CI 
Telecommunlcotlone Corporation I"MCI"I. AT&T 
Communications of tho Southern States, Inc. (AT&T"), 
Time Worner AxS of Florida, L.P. ("Time Wamer"l end 
Teleport Communications Group, Inc. ("TCG"I agree to 
expeditiously develop and enter Into a confidentiality 
agreement that will . . . proyldo for the uao of ro!oyam 
portions of that document In thla proceeding in a manner 
that will guard the auerted confidentiality of the materiels. 

(emphasis auppliedl 

Based on the Stipulation, Movante submit that BeliSouth BSE waived objections 

other than those going to relevancy end confidentiality; further, the parties have 

r igned and aro proceeding under a coofldontlality agreement. Accordingly. Movonts 

submit the only pertinent issue is the relevancy of the attached exhibit. 

II. Tho Exhibit le Relevant to the r .. uee In Thh: Cue and to tho Subjects 
Developed During the Evldendary Hurlng. 

In the North Carolina proceeding, the New Entrants aupportod their motion to 

compel the production of the marketing study with thio rtatement: 

BSE's projected growth rate makes it hard to understood 
how there could not be connections between l 'eliSouth and 
BSE, which could be enti-competltlve. 

Subsequently, in the North Cerolino ceeo BeiiSouth BSE off orad to allow tho 

Now Entrante limited access to 1ho Anderson Study 10 that they could copy "those 

parts of tho coneultent'e etudy pertinent to Ita invoatlgation of any potentiel anti· 
• 

competitive Jffect of BSE's proposed activities. • 
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(See pogo 4 of tho Order of tho North Caroline Utillti11s Commluion that was 

attached to FCCA't May 22, 1998. Motion to Compel.) 

Accordingly. Bell South BSE acknowledged In tho North Carolina proceeding that 

tho Andersen marketing atudy waa relevant to on analysis ,f "potential anti· 

compotltlve eHocta" of BeiiSouth BSE'a plan to provide ALEC servicee in SST's ILEC 

service area. The excerpts from tho document that are attached to this motion ere 

relevant to the luues In thla ceae In tho aemo manner. 

The term "relevancy• • ..• daacrlboa evidence that hea 11 legitimate tendency 

to provo or disprove a glvon proposition that Ia materiel liS shown by tho pleading" . 

. . lilt has been defined 11 a tendency to eatebllah a fact in controversy or to render 

a proposition In luue more or leu probebla. • Grpohlc Auoclatu y. Blylano 

Boatoyront Coroorttloo, 431 So. 2d 101 i (Fla. 4th DCA 19941 

Tho attached exhibit ia relevant, boc .. uao tho Information within it tends to 

oatebllah facta In controvocay and/or render propc.. ~!tiona submitted by joint wimou 

Joaoph Gillan more probeble In tho following eroea ell of which oro central to the 

issuea In this case: 

1. Certain page• of the exhibit eupport n ;cA'e contention that Bell South 

would regard BST 11 a vehicle with which to ettem(lt to evo•d requirements of the 

Tolecommuolcetlooe Act of 1996. See pagoe 1·4 of the confidential exhibit attached 

hereto. 



2. Certain page. of the exhibit aupport FCCA'a contention that BeiiSouth 

may thwart compGtition by offering now capabllitiu through Bell South BSE ra\"•er than 

through SeiiSouth SST. See p1ge 2 of the Confldentlel Exhibit. 

3. Certain excerpts from the document support FCCA' • contention that tho 

economics of resale do not apply to BoiiSouth SSE because BoiiSouth SSE would be 

tho beneficiary of expenditure• made by other Bell South entitiea. See pages 16, 17. 

23, 24 of the Confidential Exhlbll. 

4. Certain excerpta from the document support FCCA'a contention that 

SeiiSouth SSE does not intend to "compete" with Ita affiliated ILEC. Sea pagea 6, 19, 

20. 25 of the Confidential Exhibit. 

Throughout this case, BeiiSouth SSE has contended that the Commlseion is 

limi ted to a consideration of BoiiSouth BSE'a flnenclal end teohnlcel capabilities and 

management experience. Movantaantlclpate thot BSE may object to the admission 

of the attached exhibit on the same basis. For purpoaea of building en evidentiary 

record, the Commission has recognized that SSE's argument in •his regard Is not the 

result, but instead Is the beals of the dispute in this ::aso. Ouri '9 the hearing. tho 

Commlulon reoolvod teatlmony and evidence from the partie• boerlng on ell of tho 

subjects 1dentitlad above. The inues have boon framed by protests, petitions to 

intervene, and prehoaring statements. Tho effect of granting tne Renewed Motion 

would bo to supplement the exi ltfng record with excerpts from a BeiiSouth document 

that. through no fault of FCCA, wu unsvaJieblo to this point and that us~ a Bell South 

document to supp'lrt tho aama points. To deny tho Renewed Motion on tho ground• 
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that tho materials are unrelated to f inancial and tochnlcu' capabilities w ould be to beg 

tha control question In the coso. 

(The relevancy of the enaehad exhibit to the issues developl!d in pleadings end 

at hoerlng Is d etailed further In tho confldantialaoctlon of Movanta' Joint Brlaf, which 

Is being flied simultaneously with this motion. Rather than duplicate thot exposition 

of relevancy, thualncraealng the number of pages that must be treated as confidontiel, 

Movant• adopt ttnd Incorporate that section of their Joint Brio I by reforenca In support 

of this Renewed Motion.) 

Ill. The Document le Responsive to FCCA's Requelt to Produce, Item No. 6 

Following the execution of the Stipulation, the parties dlugraad regarding tho 

Intent and affect of the Stipulation w ith respect to BaiiSouth BSE'a cont ention that tho 

marketing ttudy Ia not reaponslve to FCCA's request to produce. As stet•d above. 

FCCA's poslition Is that BaliSouth SSE y, 'lived any argument concerning 

responsiveness to tho Request to Produce when It slgPad tho Stipulation that provided 

for the supplementing of the record with relevant portlr na of the document. However. 

in the event the Commlsaion entertains an argument .1y Ball South BSE relative to the 

parameters c.f Item No. 6, FCCA submitl that the docu '!lent falls within the scope of 

tho category of documents Identified in Item No. 5. 
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A. The Scope of Dlacovery In f iCHtda II Btoad. 

Rule 1.280 of tho Florida Rules of Civil Procedure delineates the scope of 

permissible discovery. It provK!ea: 

Parties may obtain discovery regarding any matter, not 
privileged, that Ia relevant to the subject metter of the 
pending action, whethar it relates to the claim or defense of 
the party aaeklng discovery of the claim or defense of any 
other party, Including the existence, description, nature, 
custody, colldhlon, and location of any books, documents, 
or other tangible things and tho Identity and location of 
peraona having knowledge of any discoverable metter. It 
Is not ground fer objection that tho Information sought will 
be lnedmlaalble at the trlellf the Information sought appears 
reasonably calculated to lead to the discovery of edmluible 
evidence. 

Rule 1. 360 of the Florida Rulea of Civil Procedure provides that a party may 

seek to discover information encompessed by the above acope through e requost to 

produce documents designated by that party. Ru1.:" 1.360(b) at.atea, in1 pertinent part: 

The requeet shall set forth the items to be Inspected, elth·ar 
by indllllduelltam or category, and descrll:.e each Item ond 
category with reasonable pertlr.ulerlty. T111 requeat shell 
apeclfy a reesonable time, place, end manr er of making the 
Inspection or performing the related act 1. The party to 
whom the request Is directed shell serve a '>'IItten response 
w ithin 30 daya after service of the requea t, except that a 
defendant may aerve e responGe within 46 days after 
service of the procesa and Initial pleading on that 
defendant. The court may allow a shorter or longer time. 
For each Item or cetogory thtS reaponse ahall sute that 
lnapoctlon end related actlvltlea w111 be permi tted ea 
requeated unlo11 the request Ia objected to, In which event 
the reasons for tho objection shall be stated. 
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B. A Party S..klng Olacovery. Purauant to Rule 1.360, I ay ld'entlfy Specific 
Documents, Or Ctttgories of Documents to be Produce"'· 

Significantly, the rule provldu that the requeat may designate documents by 

Individual item or by cDtegory. It is not necessary to identify e specific document if 

the description of the category In the request is sufficient to enable the receiving perty 

to reesonebly identll-f the documents and comply or object to the request . Ormond 

Beach First N§1iona! Bank y. Montoompry Roof. Co .. 189 So. 2d 239 lEla. 1st DCA 

1966). 

Further, the rules of discovery are to be liberally construed to accomplish their 

Intended purpose. Brown y. Bridges, 327 So. 2d 87(, (Fla. 2d DCA, 1976). The 

discovery rules •are remedial In nature and ehould be liberally conrtrued. • Torrence 

y. Sagrpd Hoort Hosoltal, 261 So. 2d 899 (Fla. 1st DCA. 1971) . 

Applying those principles to the present ~~~ue, Movants submit that FCCA's 

Item No. 5 identified a category of relevant documePb with tuHicient particularity. 

Throughout this proceeding, ECCA hoe contended I••• have others) thot BeiiSouth 

intends to utilize BeiiSouth SSE in BST's ILEC seC\ Ice area In an entl·competitive 

manner, In order to avoid loge! and regulatory requlrer1ents, thwan competition, and 

thereby protect BeiiSouth't market ehare, to tho benefit end the Interests of Bei•South 

Corporetlon'e ahareholdera. To discover documentary informl'tlon In tho poaeoeelon 

of Bei!South BSE relating to Its contentions, FCCA asked BSE to produce documents 

that £All te in any way to tho ralatlonehlp between BSE'a busfnan activities In BST'e 

service area end BeiiSouth',. overall financial performance. The request we~ not 
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confined to financial statements or documents that quanti fy, ior lnst.ance, e rate of 

return. Rather, FCCA Identified as a category the documenta 1 at would identify the 

nature of financial impacts and the manner in which they would be accomplished. In 

the context of the case, In which FCCA was articulating the pCitential for anti· 

competitive measures and effects, the c.ategory was reasonable. FCCA submits that 

the delineation of the category was sufficient to enable BSE to Identify the Andersen 

Study as a requested document. Certainly, since the purpose of a marlcetlng 

study/plan is 10 determine how BSE can be utilized to best financial advantage, and 

BSE'a purpose Is to maximize Bell South Corporation's shareholder value, the marketing 

plan/study should have come to the fore. 

FCCA eubmlts Its delineation was sufficient. If BeiiSouth thought It was 

overbroad or deficient in any other respect, beiiSouth BSE had an obligation under the 

governing rule to object to the reque". It did r.'lt, and accordingly, any objection to 

the request has been waivod. Amo,,can Fundjng, Ld. y. Hill, 402 So .. 2d 1369 (Fla. 

1st DCA, 1981 ). 

Instead, BeiiSouth BSE responded by aaying it ned no such documents. As a 

review of the materials attached to this Renewed Mt tion will establish, Bell South's 

response was. in error. Portions of the Andersen Study are responsive to Item No. 5. 

Numerous pagee within materiala that FCCA has excerpted from the document 

demonstrate that the document fells within the category Identified in the request . In 

order to demonstrate the relationship, It Ia neceaaary to disclose the nature of the 

dooumer1ts. Accordingly, pursuant to the confidentiality agreement, Movanta are 
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Incorporating this portion of their argument In an attachment to the Renewed Motion 

that will be submitted 111 a confidential document pursuant to rule 25·22.006, Florida 

Administrative Code. 

BeiiSouth BSE may argue that the request could have been answered by 

providing excerpts from the atudy that do not encompass the complete exhibit that 

has been attached to this motion. Such an argument would be unavailing. FCCA 

asked for documenta, not portions of documents. Even If SSE had attempted to limit 

Its response, timely dlaclosure of the existence of the Anderson Study could have 

elicited either a motion to compel or an immediate follow-up request for the entire 

document. 

FCCA and the other Movents submit that FCCA did not receive the attached 

information prior to the hearing, either beca• tse Bell South BSE imposed too narrow en 

Interpretation on the request, or because the oersons responsible for reaponding to 

FCCA were unaware that the voluminous Ander~'n document contained responsive 

materiel. In either event, BeiiSouth BSE'e failure tc make the pages of the exhibit 

available earlier must not be allowed to deny FCCA I<' obtain the Information to which 

it was entit1ed end similarly must not be allowed l o prevent the Commiuion from 

making a fully Informed decision In this ceae. 
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WHEREFORE. Movants requoat the Commlulon to ontor 1 l order admitting tho 

ottachad exhibit Into the evidentiary record of thla case. 

Thomr4 K. Bond 1 

780 Johnaon Forry Rood, Suite 700 
Atlanta, ,oorgla 30342 
Attorney fo:- MCI Tolocommunlcetlons Corp. 

~ IIM ..... r +,/ ..... Za.Wl?!""""-----
Maraha Rule 
Tracy Hatch 
101 North Monr , . Street, Suite 700 
Tallehaaaee, Aor.da 32301 
Attorney for At&T Communicationa 

of tho Southern States, Inc. 
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CEBDFICAJE OF SJ:RVICE 

I HEREBY CERTIFY that e true end correct copy 1 the foregoing hea been 

furnished by United Stetet mail or hand delivery(") thia 15th dey of June, 1998, to 

the following: 

Catherine Boden• 
Divialon of Legal Services 
Florida Public Service Commlaelon 
264<> Shumard Oelc Boulevard 
Gunter Building, Room 370 
Tallahanee, Rorida 32399-0860 

Martha Carter Brown • 
Division of legal Services 
Florida Public Service Commisaion 
2640 Shumard Oak Boulevard 
Room 390-M 
l'allahusee, Rorlda 32399..0860 

Mark Herron • 
E. Gory Eor1y• 
Akerman, Senterfilt & Eldaon, P.A. 
216 South Monroe Sueet 
Suite 200 
Ta.llaha.nee, Fl 32301 

John ems• 
Rutledge Lew Arm 
21 5 South Monroe Street 
Suite 420 
Tolloheuee, Fl 32301 
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Barbara D. Auger • 
Peter Dunbar 
Pennington, Moore, Wilkinson 

& Dunbar. P.A. 
216 South Monroe Street 
TtllahaUII, Fl 32301 

Michael McRae, Eaq. 
Teleport Communications Group, Inc. 
Two Lafayono Centre 
1133 Twenty-Rrat Suut, N. W. 
Sulto 4flO 
Washington, D.C. 20036 

Carolyn Marek 
nme Warner Communications 
Poat Ofllco Bo x 21 0706 
Naahvllle, Tenneuee 37221 
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