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FINAL ORDER 

Pu rsuant t o notice , a f ormal hearing was held in t his C<!Oe 

before Larry J . Sartin, a duly designated Admin i strati ve Law 

Judge of t he Division of Administra tive lle aringo , on April 27, 

1998, in Tallahassee, Florida. 

For Petitioner: 
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STATEMENT OF TilE ISSUF: 

The issue in this case 1•. the a mount o t aLLo r ncy ' o l eco .:md 
CMU __ _ 
CTH costs Petitioner, Florida Cities Wate r Company, should be awa ~dcd 

EAG pursuant to Section 120. 5 95 (5), Florida Su•t ut otJ (Supp. 1 9%). 
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PRELIMI NARY STATEMENT 
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encered by t he Flor ida Public Service Commission to the Diotrict 

Court of Appeal , First Dist r ict. The decision of the Florida 

Public Service Commission was ouboequent ly reversed and rPmannrd 

for further p roce edings. 

On January 12, 1998, thP Firat Diotrict Court o ! Appeal 

granted a motion f o r attorney•o f ees filed by Florida Cit:ieo 

Water Company . The Order g ranting the motion provided, in part, 

the following: 

Thi s caoe is remanded t o the Public Service 
Comnios ion for dete rmination of the amount 
there o f. If t he par t ies are unable to agree on 
an amount o f a t tor ney's fees , the ques tion should 
be referred to the Oivioion o( /\dministrativl' 
Hearings. 

On March 18 , 1998, after failing t o agree on the amount of 

attorney's fees co be awarded , t.he part ieo !1.led " Joi11l l'el itlon 

Cor Reso lution o f Attorney •o Peeo with thr Divioion of 

Admi nistrative He a ringo. The matter was designated Caor 

No. 98·1347PC and was aosigned to che undersigned. 

On March 26, 1998, the parties filed a PartHIJ Stlpul,•l iou 

on Award o f Accorney's Pees. The parties stipulated to ce1t.11n 

!acto and agreed to the scope of che proceedings: 

7. The parties otipulote that the apprOp!latc 
scope of t he proceeding before the Division of 
Administrative Hearingo regarding the a word of 
attorney 's fees is whether or not r.he lodeota1 
figure of $74 ,648.14 should b! adjusted i n light 
of "the results obtained• by PCWC in i.to appeal . 

1\ Notice of Hearing wao entered scheduling a !ouMl hl'.ll ing 

lot April 27 , 1998. At the hearing, Petitionet presenlDd tho• 

leo t imony o f Frank Seidman, B. Kenneth Gatlin, K;\thryn C •wl••1y, 
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and Rick Melson. Petitioner a lso o f! ered fourteen exhlbito, 

wh ich were accepted without objection . 

Respondent presented the testin~ny of Marshall W. W1llio. 

Respondent a lso offered five exh ibits. All were accepted into 

evidence, with a ruling on the t·clevanc y o( Exhl . • 5 being 

reoervcd . 

A transcript of the hearing wao f iled on ~lay 7, 1998. Both 

pa rties f i led proposed ordero on May 18, 1998. The proposed 

orders have been fully considered in entering this Fln<~l Ordet·. 

FINPINGS OF FACT 

A. The Partie$. 

1. Petitioner, Florida Citieo Water Company (here! nafler 

re[erred to ao "Florida Cltioo•), io a utility providing water 

nnd wastewAter aervice to two communitieo i n Florida. 

2. Respondent, the Florida Public Service Cotr.11ionJon 

(hetcinafter referred to ao the "PSC"l, hao excluo1ve 

jun.odict ion over water and waotewater oervi ce ut il 1 Ly p• ov id•·• n 

in Florida, including the determination of rates Lhal uttlity 

providers may charge for thei t oerviceo. Section 367.011, 

Florida St a tutes (1995) . 

B. Florida Cities• 1992 Approyed Rate. 

3. In arriving at an allowable rate which 11 waLN" Hnd 

waotewater service utility may c harge, the PSC muoL dctetminc, 

among other things , t he amount o ( a utility ' s plant that io 

conoidered •uoed and useful.• Section 3G7.0fH '2) (a) Flo• ul" 

Statutes (1995). 
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4. In determining the amount of Florida Cities' pl nt that 

was considered •used and useful" in 1992, the PSC determ i ned the 

amount of investment costa in its North Fort Myer11 , Flor i da, 

plant which was potentially recoverable. Recoverable c~sto are 

limited t o those expenditures which are considered to b~ [or the 

public benefit. Florida Cities' recoverable costs as o' 1 992 

were determined to total $6,343,666.00. 

5. The amount of Florida Cities• recoverable coat s was then 

multiplied by a f raction , the numerator of which was the average 

daily flow of the plant (calculated on a peak month banisl and 

the denominator of which was the capacity of the plant (this 

fraction is hereinafter referred to ao the "Capacity Rttio"l. In 

1992, the average daily flow of the p lant on a peak mcnth basis 

wao deteL~ined to be in e xceoo of 1.0 million gallons per day 

(hereinafter referred to as "MGD"), and the capacity of the plant 

was determined to be 1.0 MGD. Therefore, t he Capacity Ratio was 

determined to be 100 percent and Florida Cities' recc1erable 

costs of $6 , 343,666.00 was determined to be 100 percent •used and 

useful . " Florida Cities' •rate base• for 1992 was, therefore, 

determined to be $6 , 343,868.00. 

c . Florida Cities ' 1995 Application fo~ Rate Increase 
and the PSC'q Reduction o( Rate Base. 

6. Subsequent to the determination of Florida Cities • rate 

base and its approved utility rates in 1992, Florida Cities was 

required by the Florida Department of Environmental Protection 

(then known as the Florida Department of Environmental 

Regulation) (hereinafte r referred to ao "DEP"), to e xpand ito 

North Fort Myers plant. As a result of DEP • s act ion, Florida 



Cicies incurred addicional plane cosca of approximately 

1.6 million dollars . 

7. As a consequence of having incurred additional planL 

costs , Florida Cities requesced that che PSC treat the additional 

coacs, plus other coscs incurred by Florida Cit:ies since 1992, as 

recoverable costs and as an addition co ice ra te base. Florida 

Cicies' applicacion was fi led in 1995 . 

8 . Afcer consideracion of Florida Cit ies ' application for 

r ate increase, the PSC issued a Noti ce of Proposed Agencv Action 

Order Grancing Pinal Rates and Charges on l~ovembcr 2, 199S. In 

this order the PSC essentially determined that all a ddit ional 

pla nt expansion costs incurred by Florida Ci ties conscicuted 

recoverable costs. The PSC also determined that Florida Cities' 

Cdpacity Ratio was 100 percent and, therefore, a ll o f its 

recoverable costs was treated as •used and useful. " The decision 

or t he PSC resulted in an increase of Florida Cities ' utility 

rate of approximately 17.89 percent. The proposed decicion of 

the PSC was , however , challenged and proceeded to hearing before 

the ?SC. 

9 . On September 10 , 1996, the PSC entered a Final Order 

Denying Application for Increased Wastewater Rates , Reducing 

Rates, Requiring Refund and Requiring Reports (hereinafter 

refet·red to as the "PSC Final Order"). 

10. In the PSC Final Order, the PSC treated all of the l.G 

million dollars in costs associat~d with the expansion o f the 

plant required by the DEP as recoverable costs. The PSC, 

however , reduced the Capacity Formula t o 65.9 percent. 1'hio 
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resulted in a reduction in Florida Cities' rate base o ! 

approximately 2. 4 million dol l ars. 

11. The reduction in the Capacity Formula t o 65 . 9 percen• 

was caused, in part, by ~he manner in which the PSC de t ermined 

the numerator o f the Capacity Formula . The PSC modi f ied the 

manner in which it calculated the numerato r o ( the Capacity 

Formula: 

Instead of using t he a verage daily (low 
calculated on a peak month basis, it uocd the 
average da ily f low calculted on an annua l b~sis 

(to which it added a •reserve" o f 4. 58 pe •ccntl 

12. The reduction in the Capac ity Formula from 1992 to 1 99~ 

was also caused by the plant capac 1ty f igure uned by t he PSC. 

The PSC used a permitted capacity of 1 . 5 MCD i nstead of the 

Actually designed and built capacity of 1.25 MCD. Florida Cit.iau 

had urged uoe o ( tho 1.25 MCD actual Colpac ily Cl gu 11•. 

13. As a result of the PSC's conc lusion t hat. only 

65. 9 percent of the amount of recoverab le coots wan used a nd 

useful, Florida Cities' rate base w.lo reduced t.o $!..~25 . 915.00 . ,, 

dec rease o f Florida Cities' used and uoe(ul pl<~n t. an de t e t mi ned 

in 1992 o f over $800 , 000.00 . 

1<1. Although the PSC included t.he addi t iona l cooto incu •· red 

by Florida Cities in order to comp l y wi th DEP regul.utono, the 

PSC 's use of a Capac ity Rat io o f 65.9 percent. to d,.letmine th<> 

amount of the recoverable coots consid ered used and useful had a 

ne t e ffect of disllllowing approxima tely 2. 4 mi11 i on dollr~ •·o in 

p roposed rate base (1.6 million do ll a 1o i nc un ed t o meet DEP 

r egulations plus the $800, 000.00 reduc t ion o f 1942 • ·•t ~ b~oel. 
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D. PloriC1 Ci ties • Appeal o f the PSC's Pinal Order. 

15. Flori da Ci t ies a ppealed t he PSC Final Order to the 

District Court of Appeal . First District (he~einafter re ferred Lo 

as t he "First Distr ict Court • ) . Florida Cities Water Company v. 

Florida Public Seryice Commis sion , 23 Fla. L •. Weekly 0238 !Fla. 

let DCA January 12 , 1998). 

16. On appeal, Florida Cities raised two grounds for 

reversal of the PSC's Final Order : 

a. The Capacity Ra tio used by the PSC to determine the 

amount of ita r e coverab l e c osta which was conoide~ed used and 

useful was flawe d . Florida Cit ies urged the Fi rst Diou·ict Court 

to increase ita Capacit y Ra tio to 100 percent; and 

b. The PSC s ho uld hnve i ncluded all coaLs Florida Cities 

had incurred in order t:o comply wit:h DEP regulations ao pat·t or 

its rate base without regard to the Capacity Ratio. Florida 

Cities argued t hat the 1 . 6 million dollars it had incun·ed to 

comply with DEP regulations should be included as pan o! ito 

rate base without regard to what the Capacity Ratio was 

determined to be. 

17. Florida Cities• challenge to the Capncity Rc~tlo Utl(•d by 

thro PSC wan based upon t wo alleged errors: 

(1) The PSC's use of permitted capacity of 1.5 MGD was 

improper. florida Citieo argued that Lhe PSC ohould h,1 ve used 

actual plant capacity of 1.25 MOD; and 

!2) The method elected by the PSC to detcnninc lhe ,,v,., age 

d.d l y (low of the plant was a novel and unexplained devi ali on 

from past PSC policies, Florida Citieo argued that the PSC 
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should have continued to determi ne average daily f lows based upo.-. 

a peak month basis rather than an a nnual basis. 

18. As to the 1.6 million dollars in costs Florida rJ , i••n 

sought to have included in ito rate base, Florida ~i t.lco• Lwo 

arguments were a l ternative theorieu advanced Lo support lll!' name 

end: 100 percent inclusion of the 1.6 million dollarn It had 

incurred as a r esult of meet i ng OEP regulations. Whilr LhP Lwo 

arguments were interrelated wi th regard to the start.inq point !it 

had opent 1 .6 million dollars on plant) and the renull Flotida 

Cities was attempting to achieve (inclusion of 1.6 million 

dollars in rate basel. the two arguments involved di!lt•rcnl 

methods o f reaching the desired reuult: (a) direct in~l••oion; or 

(b) i nclusion through an increaoc in the Capacity Ratio. 

19. Ao to t he remain i ng SBOO.OOO.OO reduction in Plot Ida 

Cities• rate base , only one o! t.he arguments raised by Flotida 

Cities applied to this amount: the argument LhaL Lhe Capacily 

Ratio util i%ed by the PSC was f lawed. 

E. The First pist r ict Court's oecision. 

20. The First District Court agreed wi t h Florid.o Cil1eo' 

contention t hat the Capacity RaLlo used by the PSC wMl fl.owcd. 

The f'irot District Court. found that both Lhe calculat 1on of lhe 

num<'rator and the denominator o ( Lhe Capacity Rat lo by Llu• PSC 

was in orror. 

21. With regard to the numerator, the First. Oiull"ic·t Court 

concluded that the PSC'o deLetmin •. t.lon o { avct•'9" d,d ly t luwn IJ;· 

using annual f lows constituted a shift in agency policy whtch wao 
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"'unsupported by expert: t:estimony, documentary opi nion , or other 

evidence appropriate to the nature of the issue involved.'" 

22 . The First District Court remanded the matter to the PSC 

to "give a reasonable explanation, if it can, ouppot·ted by record 

e vidence (which all p'lrties must h11ve an opponunlty tc addrestl) 

as t o why average daily flow in the peak month was ignored. • 

23. With regard to the denominator, the First District 

Court opined that •no competent evidence of any oubstance 

supports the PSC'o detennination " of plant ca!'aci ty . The First 

Oiatrict. Courc concluded chat che denominator ohould be l . 2S MOO. 

24 . The First District Court rejected Florida Ci tieo' 

contention that. amounts it had expended to comply with DEl' 

regulations should be included in its :·ate: base without regard t.o 

the Capacity Ratio . The Pirot Oiotrict. court concluded that. the 

1.6 million dollars spent to comply wi t h DEP regulationn could"" 

included in rate base •only to t:he extent Ill\• !mpr·ovcmclllr; ''"'Y 

effect or the facilities to wh ich they relate are •uned and 

useful in the public service.'" 

25. The ultimate impact of the Pi nrt Diott·ict Cout'L ' s 

decision depends upon what action th~ PSC takes on remand with 

regard to determine the appropriate numerator ! or the Capac1ty 

Formula. 

26. The PSC issued an Order of Remand on Apnl H, 19!>6 

In the Order of Remand, t:he PSC indicated ito position that the 

decision of the First District Court regard1ng flo•,..s was "an 

invitation• to take additiona l teotimony nnd evid<'nc:e on 1 h• · 

ist~ue . The PSC, theref'>re, reopened t he record and scheduled a 



second eviuentiary hearing to determine how average daily flows 

should be calculated. 

27. Florida Cities filed a Hotio n to Stay t:hc PSC ' o u.,cond 

evidentiary hearing, pending resolution of an appeal ot the PSC 

Order of Remand. 

28. Until a final determination is made concerning the 

intent of the First District Court in remanding the maLte r Lo the 

PSC, it cannot be absolutely concluded what the •resule obtained" 

i n this case wil l be. The parties have, however. assu~•ed for 

purposes of the matter that the Capacity Ratio should be 

approximately 98.6 percent. That is the best "result" which c an 

be obtained by Florida Cities in this matter. 

F. Florida Cities• Motion f or Attorney's Fees . 

29 . As part of its appeal. Florida Cities also filed a 

~lotion for Attorney's Fees. Florida Cities sought an award o( 

attorney • s fees pursuant to Section 120. S 9 S (5 ), Plo r i dn S t .H utc o 

(Supp. 1996). 

30. In particular, Florida Citieo requeoted thlll t h•J Fi t ' DL 

District Court: 

1. Grant attorneys [sic} fee s t o Appellant (or 
thio appeal; 

2. Remand this case to the D1vision of 
Administrative Hearings to dete rmine attorneys 
fees; and 

3. Grant ouch other relief L\o tht! Court ""'Y 
deem appropriate. 

31. The First District Court ente r·e d the f o llowing o rde r on 

Flo rida Cities • Motion for Attorney • s F'eeo : 

The motion uy appellant fo r atto~ney•s fe e 1s 
granted . lf the parties are unable to agree on 
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.m amount of attorney's fees, the question should 
be referred to the Division of Administrative 
Hearings. 

G. The Partieo• Rffort to Agree. 

32. Florida Cities submitted copies of invoices co the PSC 

documenting the attorney's fees and coats incurred by it in 

connection with the appeal of the PSC's Final Order. Florida 

Cities proposed several findings of fact, which are hereby 

accepted by reference, relating to the manner in which it 

determined attorney's fees and costs. Those findings of fact 

include paragraphs 27 through and including 32. 

33. The PSC reviewed the invoice copieo submitted by 

Florida Cities and stipulated and agreed that the nunilier of hounJ 

and the hourly rates attributable to the app~al of the PSC Final 

Order were reaoonable . The prirt.iP.n Atipulat:Ad t:hrit: the r:otal 

amount of attorney • s fee a and costs incurred by Florida Ci tics on 

the appeal of the PSC Final Order amounted to $74, 64 8 .14. 

34. On March 18, 1998, the PSC und Florida Clti.-o lil(!d a 

Joint Petition for Resolution of Attorney ' s Fees with the 

Division of Administrative Hearings. The partil.!o otipul.1led in 

the joint petition that they had negotiated in good f.:~ith but 

were unable to agree on the amount of attorney's feeo whic h 

should be paid to Florida Cities. The parties stipulated and 

agreed that $74, 648 .14 io Lhe appropriate lodestar figure. The 

parties were unable to agree, however, whechcr the lod~sLa~ 

figu,-c should be adjusted in light of the •results obtain~d" by 

Florida Cities on appeal. Therefore, consistent with the order 

of remand from the First District Court, the mattet· wao r efe n ·ed 
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to the Division of Admi nistrativ e Hearings for Lhc limited 

p urpooe o f determi n ing whether t h e agreed upon lodestar figute o( 

$74 ,64 8.14 should be reduced baaed upon the •reoults obta:.,Pd" bv 

Florida Cities on appeal. 

H. The "Result Obtained" on App~al. 

35 . On app e a l , Florida Cities at·gued that it w,oo cnti • INI 

to a tota l incr ease in ito rate b<1oe o C npprox i mat<'l y 2. 4 mi llH>Il 

dollars: (a) t he 1.6 million dollaro iL expended Lo comply wit.h 

DEP regulations; and (b) the $800 , 000.00 rec•Jction in rate baoc 

whic h resul ted from the PSC's modificnLion of Llw Capacity Rati o. 

!n e f fect , Fl orida Cities argued that it should be allowed to 

treat 100 percent o f its recoverable coots as iLo t ·at.e base. 

36. AD a result of the First District Court. 'll decision and 

assumin!J a Capacl t y Rntlo of 99.6 percent will be AChieved . 

Florida Cities was successful on appeal in increnolng ill; rate 

base by approx imately 2.2 million dollars. Of thtu a~~unt, 

approx imately $979 , 000.00 was attribut.able c.o th<' ~-!tat Dlllll ic-t 

Court ' s conclusion t hat the PSC had used the incottuct plant. 

capacity. The remaining 1.3 million dollars wao .1tt1 ibutable to 

the First Di strict Court's conclusion that the methodology used 

by the PSC to determine ••ver .. ge annual daily Uows w,lo ,, pol icy 

change which was u nsupported by the 1 <•cord. 

37. Had Florida Cities ouccecded on both iuoowu iL tdillcd 

on appeal, iL would not have r esulted in any appreci.lble inc~t•.uw 

in Florida Cities' rate base over thf' tncrcaot' in •·•t• h.•a;•· 

allowed by Lhc Firot District Coutt. A utility pl.mt c annot be 

treated as uoed and u.Jeful in exceoo of 1 oo perc<'nt of i 1 s com n. 
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38. The two issues Florida Cities raised on appe.11, at 

lcaat as to the 1.6 million dollars it was required to expend to 

meet DEP regulations, were alternative theori e n fnr "chlt•vlru; t Ia. 

name result: total inclusion of the 1.6 million dollnr• in ito 

r·atc base. Florida Citieo contenr'ed that the 1. 6 millJon doll.uo 

o h?uld have bee n included directly in its rate base because it 

wao required to make the expenditure by a government agency. I n 

the alternative , it argued that the Capacity Ratio used to 

determi ne the amount of recoverable costs consid e r ed used and 

uoe{ ul should have been increased t o 100 per cent. This 

alternative a rgument wo u ld also have r esulted in inclu sion of t he 

1.6 million d o llars in itu rate base . Regardless o f which 

argument was accepted by the First District Court or whether 1 hr• 

Fi>·st. Diotrict Court h"d " ccspted both argumento. Plorida Citietr 

could n o t h ave achieved any substantially greater reaul t. than it 

did. 

39. /\s t o the remaining $800,000.00 r e duction in l992 rau· 

b.tse, Florida Cities• argumen t concerning the direct !ncluslnn < r 

amounts required to be expe nded t o comply wi th OF.P regulation" 

did not relate to this amount . Only Florida Citien o t.•o~o·ptongr·d 

ar·gumen t concerning the Capacity Ratio supported Flotid,, Ci~Hon ' 

oll·gument that: i t s rate baoc should be increase d by t. hi o omouut . 

l'lotida Cities • arguments concerning this amount wnn nucccou l ul . 

l'he c·onqegueocco o f Florida Cit.ieo o Failure to rn:vail 
on All Issues. 

4 0 . Had Florida Cities prcVIIilcd in ito con~eltl ion thort 

< cua r t nr•u a a ed an the t•esul t o ! meeting government req>Jirementu 

uhould be included directly in rate base. ouch a decision would 
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have had significant conoequenceo to most, if not all, utilitieo 

in Florida. Such a decioion would also have probabl y l.c~d <~n 

impact on future rateo approved Cor Florida Clt.~co . l!.wtnq 

failed to prevail on thio issue, however, prevented the 

application of this t.heory by other utilities in Fl o • id.1 to t! •f! 

determination of their rate bases and to the detcnninati on o C the 

.1ppropria te rate base for Florida Cl tieo in the fu1 '"" · 

41. The loos of the benefit to other ut.iliti cu .ond l'loJI.da 

Citieo in future rate caoes, which ..-ould have occulted h,ld 

Florida Cities prevailed, did not. have any 1mpact. on tht• ••eoults 

obtained" by Florida Citieo in the immediat r proceedings. Whi le 

the failure of the argument and lhc ilVOi dance o t t.hc imJ>act on 

rate-making, which would have resulted had Florida Cit.lco 

pYAv,.llnd, wan of great conncquonce to the PSC . the •·ejection of 

the argument by the Firat District. Court did not r educe the 

reoult Florida Cities hoped to have obtained on appeal. 

J. Attorney's fees and Cooto o f Proceedinqo !Jf.tlo•~· t.h" 
pivioion of Adminiotrat ive Hearings. 

42 . Florida Cities incurred attorne~·o fceo and coots in 

the instant proceeding before lhe Divioion of Admi ninlt .HI vc 

Hearingo. Florida Cities han nought recovery o( thonc !ct•o ,onrl 

coots. The parties have not. 119 reed upon the appropt i ' " <' tl!•oo o f 

the incluoion o( ouch !eeo and coot.a 

43. Mr. Schiefelbein acted as lead counsel durin') the 

ntto•ney•u Ceeu phaoc of th!o m,oLtel t.o of Ap:-; 1 • l , 1'1'18, f out 

dayo before tbe hearing be!ore the Dlvioion o! Adm>IIIUI ''" •v•• 

Hcaringo, Florida Cit if's had incurred the following o\ltOt ney' o 

fees during the attorney's Ceeo phaoe o ! this m<~ll•'l. 
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Attornev 

Mr. Schiefelbein 
Mr. Oatlin 
Ms. Cowdery 

Total 

Hourlv Rate 

$150.00 
$175.00 
$150 .00 

Total rcoq 

$6,135.00 
4 90.00 

37.50 

$6,662.50 

4 4 . It wao estimated that an additional 22 houto of 

Mr. Shiefelbein•s time would result in an additional Sl.300 00 of 

fees attributable to comple tion of the attorney•o feeo phase of 

this proceeding •through a Pinal Order of the Adminiotrativc Law 

Judge.• This estimate was based upon 4 hours for wicneoo 

preparation, 4 hours for other hearing preparation, 4 houro to 

attend the hearing, and 10 hours for review of the hearing 

ttanocript and submittal of a proposed order. 

45. The hourly rate charged by counsel for Plorlda Cities 

(or t he attorney 's fees phase of thia proceeding woo reauonable 

and a combined total of 66 hours to complete thio pl1<1ne o[ the 

proceeding wao a reasonable number of hours to puroue thin 

mattet· . 

4 6. Mr. Melson , an expert witness for Flotida Clues in 

1 hio proceeding, charged $220.00 per hour for hio pteporalion for 

and attendance at the hearing before the Division of 

Adm•nistrative Hearings. Mr. Me lson spent 2.6 hours prepar~ng 

for the hearing and 2.5 hours attending the hearing. Mt . 

Melson's fee amounted to 1,122.00. 

47 . Mr. Seidman, another expert witneso fot Plol"ld.• C"it i<'ll, 

t:lwrged an houtly rate of 590 .00 and spent 20."/5 houtu 1n 

pr·eparing for and attending the hearing. It wao otipulated tlMl 

~~~. Seidman ' n total fee of Sl, 867 .SO wao reaoonablo . 
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<48. Although Florida Cities did not argue tlwt olll f eeu and 

costa incurred by it during the attorney's fees phaoe of thio 

proceeding nhould be r ecovered. it did oeek recovery of the 

foregoing f ees a nd costo. Those fees nnd costa totaled 

$12 , 952.00. 

CONCLUSIONS Of HAW 

A. Jurisdiction. 

49. The Div ision o f Administrative Hearings hao 

jurisdiction of t he parti es to, and the subject matter o f, this 

proceeding. Sect ion 120.595(5), Florida Statutes (Supp. 1996); 

and Order of the Fir st District Court entered January 12, 1998. 

50. By Order of the First District Court, Florid~ Cities ' 

motion for attorney ' s feeo and cooto woo g•·anted by the Fi•ut 

Diotd ct Cour t purs uant t o Section 120.595 (5) , Flodda Statutes 

(Supp. 1996). The on ly issue left for resolution by the FitoL 

District Court was the amount of attorney's fees and coots to be 

awarded. 

8. The "L9deotar ApProach." 

51. The method for detet~ining reasonable attorney's Ceeo, 

wh ich in founded on the federal "lodestar approach,• 1n wl.'ll 

established in Florida. In Florida Pi\t+ent • s ComPf-'ll.Jlil\. I •m ~:w:t.<1 

v , Rowe, 472 so . 2d 1145, 1151 -U52 (Fla. 1985), tho Supreme 

Court of Florida oummarized tho tllepo t() be followtod in c•ncnputlug 

attorney's fees: 

Jn summary, in computing llll attornry fe-e, the 
L • lal judge ohould ( 1 l del"' cnl "" l he numh•·• <> I 
hours reasonably expended on the litigatlou, (.•) 
determine the reasonable hourly rate !or tlu s 
type of litigation; (3) multiply the result or 
(1) and (2); and, when appropriate, ( ~ ) a.s!.ju_gt 
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the fee on the baSis of the contingent nature of 
the litigation or the !ailurv to prevail on a 
claim or claims. [Emphaolo added) . 

52 . Florida Cities and t he PSC were able t o oLipulate to 

the number of hours reasonably expended on the dppoal, the 

reasonable hourly rate for the appeal, and the result o! 

multiplying those numbers. The parties a l so otipulatcd to the 

amount o( reasonable costa. Consequently, the part1eo stipulated 

that the lodestar figure in thio caoe io $7~ . 648.14. 

53 . No claim has been made that the lodes tat figure ohould 

be adjusted due to the •contingency nature of the litigation.• 

All that remains for determination in this matter is whether t he 

lodestar figure agreed to by the parties should be reduced due to 

a •failure t~ prevail or. a claim or claims.• 

C. Rgdurtion for the. "Beoultn Obtai ned." 

54 . In~. the Court stated the following conce1ning the 

need to reduce the lodestar figure baaed upon the •renults 

obta~ned•: 

The •reou_ts obtained• may provide an 
independent b:~ois for reducing the !eP wlwn thP 
party prevails on a claim or claims for relief, 
but is unoucceooful on other unrelated claims . 
. ihen a party prevails on only a portion of the 
claims made in the litigation, the trail judge 
must evaluate the relationship between the 
successful and unoucceooful claims and detPrminc 
whether the investigation and p1osecution of the 
successful claims can be separated from the 
unsuccessful claims. In adjusting the fre baaed 
upon the o•Jccess of the litigation, the court 
should indicate that it hao conoidcrcd ~hP 
relationohip between t;he amount of the ff'c 
awarded and the extent of oucceoo. 

172 So. 2d at 1151. 



55. At iooue in this matter io the question o f what 

constitutes a •claim• f or purposeo of the detenni ning whe ther 

Florida Cities was ouccessful or unoucceos ful o n appeal . The 

caoe of Dan is Industries Corporation v . .,;round Improv\'mf'n t 

Tecbnigues. Inc., 629 So. 2d 985 (Pla. 5th DCA 1 9~31 . a(f'd, 976 

Co. 2d 976 (1994 ) , provide& oome guiuaneo. In Dnni p lnrluotri Po 

the plaintiff oought recovery o f the balance due on a oubcont ra .:: ~ 

of $~76 , 000.00 and damages for breac h of cont r act i n the amount 

of $799 , 000.00. Plaintiff wao partially succeooful u n the claim 

for the balance due on the subcontrac t and unsucceoo!ul on i ts 

c lain for breach of contract. On llppea l, the con tt • <'verocd an 

awa rd of attorney's fees which failed Lo reduce the l odcuta r 

figure by the •results obtained,• stating : 

Once (defendant] demonatrated that [plainLiiCJ 
did not p r evail on all of ito urbitration c la imo . 
(plaintiff] had the burden of either allocating 
ito attorney's f ees based on its succeso fu l 
claims or showing why the fees could not be 
allocated. . . . [Plaintiff) could have m(•L Lillo 
burden by showing that the arbi trat ion cl a imo 
were eo interrelated that the uneuccesof ul claimo 
did not oubotantially increaoe the atto rncy' o 
fees incurred. . . . (Citati ono omitted). 

629 So . 2d at ~88 . panio Industries obviously invo lved 

two i ndependent "claims , " one of which pla i ntiff wao at 

least partially oucceseful on and the othe r pla inL 1I f wau 

uneuccessful on. §.sU: ~. F!!ohion Tily fr r~aring , lnc 

v. Alpha One Construction • Aosoc iateo. I nc. , 532 So . 'd 

1106 ( Fl a. 2d DCA 1988). 

56. Stace Farm Fire & Caoy~lty Company v . Bc~•al . sot so. 

2d 1316 (Fl a . 4 t. h DCA 19861, aloo l nvol v~d a caoc 111 wh11·h Lh•' H' 

we r e t wo d i s t inc t c laims, one i nvol ving a c laim undct pe t·sona l 
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injury protection and the other involving a claim under un!nouted 

motorist limits. Even though the claims involved separate 

•c-lAims. • the court dPtPrmi nf'd that the bulk of the 1 nvent 1gatio11 

and prosecution of the t wo claims wao oo intertwined th~l the 

lodestar figure should not ue reduced. 

57. This case is unlike thooe caoe cited by the P•'t til'l1 

which have addressed the need to reduce the lodesLiH f !gut e due 

to the reoults obtained. 

clearly multiple claims. 

In moot of thooe caaeo, thet(• were 

In thiu caoc it is diffic~lt to 

determine whether Florida Cities wan advancing one claim by 

alternative theories or multiple claims. It can in fact be 

viewed in both ways. Either way thio case is viewed, howevet. 

the results obtained by Florida Cities were lnsl.gnific.mtly !COB 

th<>n thGy would have been had it pn>vAiled on both o( the ioouco 

it raised. 

58. First, thio cone con be viewed .. s ilrt appeal tnvolving 

one claim: the PSC should noL have excluded approxl.m<lt<'ly 

2.4 million dollars in Floridll Cities• rate base. Flottd,t 

Citieo• advanced two alternative theories to support thlo c·1,11m: 

(a) moot of the 2.4 million dollars excluded by th<' vs~ w.w 

required to be incu1·red to me<"l OEP regulations nnd ohould . 

th•!rc!ore . be included dircctl1 in rat~ bane; or (b) thf' C"apacily 

Ratio used by the PSC should be increased !rom 6S.9 pt••c•·nl Lo 

100 pc•·c-cnt. Whether Florida Citieo prevailed on one 01 both 

inr.uPA ir raiaed in support of it.o claim. the result ll hop••d fo• 

'""as esocnt ially the sa.,.c· · 100 percent inclusl.on o! an i\dd1l10ild I 

7.4 mill1on dollara in its rate base. 
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59. In fact, Florida Citieo only prevailed on one ol ttu 

i sues. The result i t obtained as a consequence, however, was 

oeill close to 100 percent incluoion of t he addlt.lonnl 2.4 

million d ollaro in rate baoe. 

60. Secondly, this case may be viewed as t wo cl a:mo, o~e oC 

which Florida Cities argued alternative iosueo in support of. 

One claim involved the inclusion o! $800,000.00 in Ito ra~e bane 

which the PSC had not al lowed. ln ouppon of thlo cl111m , Florid;, 

Cities only advanced one argument.: that the Capac· it y Roll io uncd 

by the PSC ehould be increaoed from G5.? percent. ~o 100 percen~ . 

61. The other claim pursued by Flodda Cit.icn 1nvolved the 

1.6 million dollaro it was required t o opend to meet OEP 

regulationo. In aupport o( this claim, Florida Cities argued 

alternative theories: (a) the 1.6 million dollars ohould have 

been included directly in ito rat e> bane; or (b) thl' c.,p.>clty 

Ratio used by the PSC should be i net eased from 6S. 9 pcr·cenl to 

100 percent . 

62. Viewed ao two claimo, ~·Jotida Citien cli•.ul y ptcvailed 

ao to the firot claim. The Firat Oiotrict Court o<<JICNI thAt th•• 

Capacity Ratio uoed by the PSC oho uld he inctcnof>d lo ,dmlll t 100 

percent. As to the second claim, ~·1o11da Cities illso cle • .rly 

prevailed based upon the First Oiot•tct Coun · o a ccept.•nct· of t h" 

oecond alternative argument. Florida C1t:1es could not hoiVe 

achieved any significantly greatet reoult on thlo n .. cond da1m 

had it prevailed on ito argument th<ll the l.G mill Jon doll.un 

ohould have been included ditectly in ito t·atc baot•. 
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63. Baaed ~pon the (oregoing , it is concluded that the 

lodestar figure agr eed to by the parties in this caae should no t 

reduced by the results obt ained. Florida Cit ies is ent itled tn 

full reimbursement of t he $7~,6~8.14 of attorney's fees and costs 

incurren by it on ito appeal of the PSC's Final Order. 

D. Entitlement to Pees and Costs for Proceedings Defore the 
Division of Adminiotrative Hearinga. 

64. Florida Cities hao also suggested that the PSC should 

be ordered to pay attorney'& feeo and costa totaling an 

additional $12,952 . 00 a ttributable to the proceedingo bet ore the 

Division of Administrative Hearingo. 

65 . The PSC has conteoted an award of fees and coots 

attributable to this phase of the proceeding. The PSC h~s cited 

State Farm Fire & Casualty v , Palroao. 629 So. 2d 830 (Fla. 1993), 

in support of ito pooit ion. In that case, the Court found that 

statutory fees may be awarded for litigating the issue of 

e ntitlement to attorney •o fees but not for litigating the amount 

of attorney's fees. ~ ~. Crittenden Orange Blossom Fruit v. 

Stone, 514 So . 2d 351 (Fla. 1987). 

66. Florida Cities has argued that State F,orm nnd 

Crittenden should be distinguished from this case becauoe Florida 

Cities • a ward in this matter is attributable ton gross abunc: of 

agency discretion. Florida Cities has also cited Ganson v. 

State, 554 So. 2d 522 (Fla. 1St DCA), quashed on other grounds, 

566 So. 2d 791 (1990), in support: of ita argume nt. In G;;>nson . 

the First District Court allowed an award of f ees and cones 

at:t:ributable to the portion of the proceedingo t o determine- tt11· 
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amount of f ees a nd coots to be awarded under anoth~r provioion of 

Chap ter 120 , Florida Statuteo . 

67. The difficulty with this ioouc io that the argument 

presented by the part l eo concerning attot·ney • s (ceo and coo to l <... 

proceedings before the Division o£ J\dminlotratlvt· Hc.ulngo 

c oncerna Florida Citieo • e n t:itleme nt to fees and no~ t:ha amount 

thereof. The question of entitlement is a questi on that. only the 

First Dist:rict Court can anower. Baoed upon the Otde t o f the 

First District Court awarding fees in t h lo mattrt. it io not 

clear whether t:he Firot Diotrict Court intended t o uward fceo ilnd 

coots attributable co the portion o f the proceedingo before the 

Division of Adminiotrative Hearingo. 

68. Florida Citieo sought in its motio~ for attorney•o ( ceo 

and award of • a ttorneyo [oicl feeo to Appel lant fg~r thie 

appeal . . . •• [Emphasio added] . The First DiaLri ct cou2t 

•granted• the •motion by ilppellanc for atcorney•o fee . • 

While it does not appeilr , therefore. that the Firol OiL• tiel 

Court awarded fees beyond the proceedings o! the •.:~ppe.,l . • t:hc 

First District court only r emanded the matter for o de t e t·minat ion 

o f the •amount of attorney•o !eeo. • Thcte!ore, while Uw 

Division of Administrative Hearingo hao jurisdiction t o determine 

the amount of attorne y• o fees and coot.o incurred whlc-h "may• tw 

a wat'd<.>d t.o Plorida Cit.ico, it is wit.hout. j ur·iodl c l ion Lo 

determine whether any amount should be paid. 

Q.B.I2EH 

Based on the foregoing Findingo of Fact and Con"lus1onu of 

Law, it io 
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ORDERED that the $74,648.14 in attorney's fees and costs 

that the parties have stipulated is the lodestar figure, f or 

put~oses of the First District Court's award of aLtorncy•s fees 

and costs should not be reduced in light o( the "resulLs 

obtained ." 

DONE AND ORDERED this / ]IIJ.day of June, 1998, in 
0 

Filed with the Clerk of the 
Div ision of Administrative Hearings 
this 17"'2 day of June, 1998. 
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NOTICE OF RIGHT TO JUQICIAL REVIgw 

A party who is adversely a f fected by this Final Order is entitlP.d 
to judicial review pur~uant to Section 120.68, Florida Statutes. 
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