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June 30, 1998 RECGfiDS AND 
REPORTING 

DIVISION OF RECORDS AND REPORTING 

DIVISION OF LEGAL SERVICE:S (C~(f}J 
DOCKET NO. 971269-WS - APPLICATION fOR TRANSFER OF 
MAJORITY ORGANIZATIONAL CONTROL OF EAST MARION SANITARY 
SYSTEMS, INC. AND EAST MARION WATER DISTRIBUTION, INC. IN 
MARION COUNTY FROM DEL-AMERICAN/FIRST FEDERA.L SAVINGS AND 
LOAN ASSOCIATION OF OSCEOLA COUNT'J: TO HERBERT HEIN 

?i- o '~ i-nF 

Att.ached is an ORDER APPROVING TRANSFER OF MAJ0RITY 
ORGANIZATIONAL CONTROL, APPROVING REQUEST TO OPERATE BOTH UTILITIES 
UNDER THE NAME EAST MARION SANITARY SYSTEMS, INC., REQUIRING PROOF 
OF OWNERSHIP OF THE !AND UPON WHICH 'THE FACILITIES ARE LOCATED, AND 
DECLINING TO INITIAT.E SHOW CAUSE PROCEEDINGS to be issued in the 
above-referenced Doc·ket. 

(Number of Pages in Order - 8) 

ALC/dr 

Attachment 

cc: Division of Water and Wastewater (Walker, Redemann) 
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BEfORE THE fLORIDA PUBLIC SERVlCE CO~~ISSlOH 

In re: Application for t:~ansfer 
of majority o rgani zational 
control o f E<3st Ma~:ion Sani tary 
Systems, lnc .. and East Marion 
Water Distribution. Inc . in 
Marion County from ~el­
American/first Federal of 
Osceola to Herbert Hein , and 
cha nge in name on Certificate 
No. 490 -W from ~asr Marion Water 
Oistrnbution , lnc . to East 
Ma£ion Sanit:ary Sys tett.s, Inc . 

DOCKET NO . 911269-'fi'S 
ORDER NO. PSC-98-0928 -fOf-WS 
I SSUED: July J, 1998 

'l'he follo~<inq Commiss ioners participated in the disposition of 
this mat.ter: 

JUL[A L. JOHNSON, Chairman 
J . TERRY DEASON 
SUSAN f. CLARK 

JOE GARCIA 
E. LEON JACOBS, JR. 

ORDER APPROVING TRANSfER Of 111\JORITY ORGAtH Zii.TIONI'!L CON!'ROL . 
APPROVING REQUEST TO OPERATE BO'I'H UTILITilES UNDER THE NAHE 

EI\ST MARION SANITARY SYSTEMS . INC . . REQUIRING PROOF Of O'iiNERSHI E' 
0 [ THE LJI.ND UPON WHICH THE fi\CILITlES ARE LOCI\TED, .1\ND 

DECLINING TO J~IIIATE SHqJ C&USE ~ROCEED!~GS 

BY THE COMMISSrON :: 

On Oct: ober 2, 1997, this Commi ss ion received an a.ppl iCi>tion 
for approval of the transfer of majority orga n i zat i onal control o.f 
East Marion 'tlatcer Distribution, Inc . and East. Marion Sanitary 
Systems, Inc. from the Fir:st <edera l Savings & Loan .1\ssociation of 
Osceola County (First F'ederal l t.o Mr. Herben. Heio . Mr. Hein also 
requested to operate both utilities under the name, East ~~arion 
Sanitary Systems, Inc . 

Originally, East Mar ion Water [)i s tril:>ution, Inc. and East 
Marion Sanitary Systems, Inc. were o"ned. by Mr. Eric Wagner , ~o~ho 
passed. away shortly after commencing development of the s ubdivis ion 
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served by the utilities . By O~:der No . 24553, issued May 20, 1991, 
in Docket No. 900603--..,S, ;;his Com!"nission approved t.he transfer of 
the systems from Mr. Wagner 's estate to Del flmerican,. Ltd. The 
systo=ms were largely inactive from 199! through 1995. 

According to the application i n the inst.ant docket., cbe 
syste:ns were acquired by First Federal th r augr. foreclosure in 1992. 
The systems were in f oreclosure until majority organi-zac.ional 
control was ·tran.sferr::ed to He rbert: Hein on february 14, 1995, prior 
to Commission appro•ral, ...,hich is an apparent violation o f Section 
361 . 071, Florida Statutes. 

Show Cause 

As stated previously, East Marion Sanitary Systems, I nc . and 
East Marion ''later Distribution, Inc. are in apparenc violation of 
Section 367.071 Ill, Florida Statut.es, which states , in part , "No 
utility shall sell, assign, or transfer its certificate of 
aucho riza<:ion, facilities or any portion thereof. o~ najority 
organi;,ational control wiLhoul: detern>ination and approval of t.he 
ComJllission that the proposed sale, assignment., or transfer is in 
che p~blic interest 

At. t:he time of ce:rt.ification , the systems we.r:e O'wr.tned by !Eric 
Wagner (develope.r) . After his dea.th , the development .and utilities 
were sold to Del .1\rnerican, Ltd . first Federal foreclosed on the 
development and utilities in 1932. The utilities were in 
foreclosllre until majority o r.ganizat.:.onal control was transferred 
t o Herbert He in on E'"ebr ua.ry 14, i995. 1\t. that tine o wnership of 
the land upon which the facilities are located was transferred to 
East 11arion Sanitary S-ystem Trust and East Harion 'rlater 
Distribution Trust . 

Trar>sfec of majority organization com:rol of the u<.ilities and 
o-.mership of the land occurred prior to Comm.ission approva l , as 
;required by Section 367 . 071 , Flo rida St:atutes.. Such action £s 
"willful" in the sense intended by Section 367.. 161, :lorida 
Statutes.. Sect. ion 367.161 , E'"lorida Statut:es , aut:horizes the 
Commission to assess a penalty of not more than $5,000 for each 
o ffense, if a ut.i l ity is found to have knowingly refused .:.o comply 
wil:h, or to have ..,i!l~ully violated any p r ov ision of Chap':e.r 36i, 
Florida Statu tes. In Order No . 24:>06, issued Jl.oril 1 ,. 1991, in 
Doc ket: No . 890216-TL, titled In Re : Investioati.0 n InJ:o The P~:ooer 
Anplication of Ru!e 25-14.003 , f . i\.C., Re !atino 1'o Tax Savinas 
Refund For 1988 a nO. 1989 Fot GTE Fl orida , Inc . , th e Co:T'.mission, 
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having found that th~ CQmpany had no t intended to v i o l ate the ru l e, 
nevertheless fou:ld i t appropriate to orde·r it to sho"" cause why it 
should not. be fined, stating that "[i)n <:Jur vie-., , • ·..,·i l lful ' implies 
~n intent t o do an act 1 and Lhis is distinct from an i nten~ ~o 

violate a statute o~ ru le. ~ IQ. at 6 . 

Al though the· t.ransfers o>t:currecl pz:ior t.o Commission app~oval, 
w~ do not believe that the v i olation of Section %7.01 1 , F locida 
Statutes, rises in th~se circumstances to t.he level of warranting 
inic.iation of shO'~ cause proceedi ngs. 'Therefore , •...re do not find it: 
appropriate to initia.te sh<Y-' cause ;>roceedi n<;;s against E.ast Marion 
Sant.tary Systems, Inc . and East Mari on \>later Oistri.but:ion , I nc. for 
fa i lure to obtain Commi ssion approval p~ior to t he transfers to 
First Federal and Herbert Hein . 

Aoolica:tion 

The application is in compliance with Section 367 . 071, Florida 
Statutes, and ot.ner:: pe.t:tinent: statutes and provisions of c.h e 
<l ori da Adrninist.t:at i ve CO<ie . In pa.cticula~:C, t:he application 
contains a f.Uing fee in the amount o f $1 , 5 0 0 , as required by Rule 
25-30 . 020, Florida Administrat i ve Code. 

Rule 25-30 . 037 , <lorida Administrative Code, requires a 
utility t.o provid~ proof of o~<nership of the land upon whi ch ics 
facil.ities al!:e located. 1\s proof of ownership, lir. Hein pro vided 
warranc:y deeds in the name of Uni versal Sonliqht , Inc., as trust.ee 
for Sast Marion wa·t.er Distribution Trust and East Marion Sanitary 
Sysc:ems Tru st.. Since the deeds are not in t h e name of t he uti lil:.y, 
we f i nd it appropriate to r:equire Mr:. Hein co jprovide warranty 
deeds or other evidence in che na~e of the uc:il i ty as proof that it 
owns or has continued use of the lane! upon which the faci ll. c i es a<"e 
locat.ed, within 60 days of tne date r.his Order is issued. 

Mr . He in provided proof of comoliance with the noticing 
provisions of Rule 25-30 . 030, Flo;icla. Admi nistr:ative Code, 
including notice to the cust:omer:s of t:<te sysr.ems being transferr ed. 
The original notice stated that a r.ransfer:: of organit zar.ional 
control of the E.ast Marion Water Distri bution, Inc. was planned, 
but. made no reference to the t r ansfer of East. t~arion Sanitary 
Systems, rnc . Hr. Hein was informed tr,a t it would be necessatoy r.o 
renotice the proposed transfer . Subsequent to that time, Mr . Hein 
decided to discontinue use of c.he name, East Ha.rion Water 
Distr:ibution, Inc. , and oper ac.e both systems under the name , East 
Narion Sani·c:ary Systems, rnc . The proposed transfer and name 
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change 11ere renoticed. No objectio ns to the notice have been 
received and the time for filing such has expired. 

According to the purchase agreement, Hr. Hein purchased the 
utilities ' common stock and some developme.nt property from Fit::st 
federal in 1995 for a lump-sum cash payment. The system will be 
operated by the sa~ individuals who have managed the system since 
1992. Mr. Len Tabor, a certified operator, provides technical 
services !or this utility. Ms. Tabor manages the utility and 
provides b1lling serv2ces. 

Hr. Hein indicated that he examined the utility systems and 
that no o perating problems o r outstanding violations were f ound , 
and no major repai rs or improvements were needed. In addition, 
according to the Department o f ~nvironmental Regulation, there are 
no outstanding notices or violation against the utility. 

Based on the foregoing, we find tha t the transfer of majority 
organ2zational control. of E.ast Marion War.er D1stribution, Inc. and 
East Marion Sanitary Systems, Inc. from first Federal to Mr . 
Herbert Hein is in the publ ic interest and 2t is approved. In 
addit: ion , Hr. He in's request to opera t:e bot:h systems under the 
name, East Marion Sanitary Systems, Inc . , is approved. A 
descript:ion of the territ:ory East: Marion Sanitary Systems, I nc. is 
authori~ed to serve is shown on Attachment A of this Orde r, which 
by reference is incorporated herein. Revised tariff sheets have 
b een provided sho"fing the change in owne.:ship and t:he cha.nge in 
name. 

Rate Base 

The tra nsfer of stoclc of East Marion Water Oistribut:ion , Inc. 
and East Marion Sanitary Systems, Inc. from F'irst. Federal to 
Herbert He in will nor. affect the util2t:y' s asset and liabHity 
accounts, nor change the rate base balance . The refore, we do nor. 
find it appropriate t:o establish rat.e base in this docket. 

Rates and Charges 

The utility's current rates and charges became effective on. 
June ll, 1991, oursuant t o Order No . 2~553, issued in Docket No. 
900603-WS. Rule- 25-9.044{1 ) , Florida Adr.tinistrative Code, requires 
the new owner o f a utility to adopt and use the rates, 
classificat:ion and regulations o f the former owner unless 
authorized to change by this Coomission . 
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Mr . Hein has not reques~ed to change the r ates and charges o f 
the u tility and "'e see no reason to change them at this time . E:ast 
~!arion Sanit:ary Systems, Inc . shall continue co charge the ra tes 
and charges approved in its tari ff untill aut:hori2ed to change by 
this Commission in a subsequen~ proceeding. 7he util i ty has filed 
a revised tariff ~eflecr:1·ng· the change in issuing o[ficer due t o 
the transfer. The tariff shall be effective for services rende red 
or connections mad e on o r after the s~amped approval dat e o n the 
tariff sheets . 

Based on the foregoing, it i s 

ORDE.RED by the Florida E'ub!ic Service Commission t.hat the 
t .ransfer of ma j ority organizat i onal control of East. Marion Water 
Distribution, Inc. and East Ma.:ion Sanit:ary Syst ems, Inc . , 200 E.ast 
Broadway, Kissimmee, .-lorida, 3~741, from Del ~~erican , Ltd . /i'irst 
Federal Savings and Loan i\ssociation of Osceola County to Herbe~t 
Hein, G4225 B4 Miller Road U90, flint, 11icl>igan 4850 7, is hereby 
appr:oved.. Fir:st i'ederal Savings and Loan /l.ssocia~i<m o f Osceola 
County's address is 232 South Dill a r:d S~ reet, Winter Garden, 
!'lorida, 3~787, Attention: James Burns. It is fun:her 

ORDERED that. Herber:t Rein ' s request t:o discontinue use of the 
name, East 11arion Water Distribution, I nc., and opera t e the "'"ater 
system and wastewater system u:nder one name , E-ast. Marion Sanitary 
Systems, Inc., is hereby gram:ed. A description of the te>~Crit:ory 
East Marion Sanitary Systems , Inc . is a u thorized to ser~e is shown 
on Att:achment i'!. of this Order.. It is furt.her 

ORDE.RED that Herbe>rt. Hein shall provide warranty deeds or 
long-term leases in. 'the na!ne of Sas-r t·1arion Sanitary Sys-ce.ms,. Inc . 
as proof that the uti lity owns or has continued use of t:he lan~ 
upon which its facilities are loca<:ed, >~ir:.hin 60 days of t h e date 
this Order is issued.. It is further 

ORDERED that East Marion Sanitary Systems, Inc . shaH continue 
to charge the rates and charges approved in it:s tariff until 
authorized to change by t.his COlttlli.ssion in a. subsequent. pr:oceeding. 
A revised tariff has been submitted refleccing ~he approved rates 
and charges and the change in the issuing o ! ! icer , The ;:ar·iff 
shall be effective for service rendered or connect1ons made on or 
aft:e r the stamped approval date on the tariff sheets . It: i s 
f u n:her 
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ORDERED t:ha t Dockel: tio . 911269- WS shall remain open pending 
r eceipt of proof of ownership or cont.1nued use of tche l and upon 
which ~he ucili~;y ' s facilities are locat.ed as require<! by t his 
Order . Upon receipt of the proof 1r11 the name of East l·la cion 
Saniccary Sys•e~. Inc ., t.his Docket shall be closed. 

By ORDER of the Flor1da Public Service Co~~1ssion ~his ~ 
day o: July , 1998 . 

BLANCA S. BAY0, Director 
Division of Records and Reportin9 

( S E A L I 

ALC 

NOTICE Of EVRTH:::R PROCE'."QlNGS OR Jl.IPICIAL REII! EW 

The <l orida Public Service Co~~ission is requ1red by Section 
120.569(1), ? lorida Statut.es, to noti f y partcies o f any 
administrative hearing or judicial review of Commission o r ders t hat 
is available unde r Sections 120.57 o r 120 . 68 , f lorida Statutes, as 
"'ell as the ;:>rocedures and t ime l imit:s that apply. Thi s not1ce 
should not be conscrued co mean al l requests for an administrat1ve 
hearing or jcdicial review w1ll be g =anted o r result i n t he rel ief 
sought. 

Any par~y adversely affected by the Commission's final ~ction 
in tlli.s matter may requesc : l ) reconsideration of the decision by 
filing a motion for .reconsiderat.ion with the Di.rect:or , Division of 
Records and Re~ortinq , 2540 Shumard Oak Bouleva~d, Tallahassee, 
E'lorida 32399-0850 , within f.ift.een {15) days of the issua:~ce of 
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this o rde,r in the f onn presc r ibed by Rul e 25- 22 . 0 60 , Florida 
Admini s t rative Code; or 2) judicial revie~ hy che Flor ida Supreme 
Court in the case o f an electri c , gas or telephone utility or the 
First Distr ict Cou r t of l!p pe.a l in r:he case of a \olate.r and /or 
wastewater utility by filing a not ice o f appeal with 'the Di rector, 
Division of Records and Repor t ing and fi l ing a copy of the notice 
of appeal and ~:he Eil ing fee wit n the appcopriar:e c ourt:.. This 
flUng must be co:npleted within thiny ( 301 days after the i sst:ance 
of this order, pursuant to Rule 9 . 110 , Florida Rules o f Appellar:e 
Pr ocedure. The notice of appeal muse he in the f o rm specified in 
Rule 9.900 {a ), Florida Rules o f llppell.,te Procedure. 
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EAST M.>.lHOtl SANITARY SYSTEMS , INC . 
Ierritorv Qescrio~ion 

rnac.er a·nd ~lastewater Service Area 

ATTACHMENT .A 

The foll<Y..,.ing described lands locat.ed in portions of Sections 
7 , 8, and !7 , Township 15 South, Ran.ge 24 East, Marion County, 
florida .: 

Be-ginning at the Sout:hwest corner of the Sout:h•.,est 1/~ of the 
Nonh;.-est I/4 of Section 8, Township 15 South_, Range 2~ East, 
Marion County, florida, <hence North 00"29 ' 46" West along the 'fles:c 
boundary of said Section 8 a distance of 839 . ~7 feet 11:0 the 
Southwesterly right:-of-way line of State Road No . ~0 . thence South 
56.'59'12:" East along said South.,.esterly right-of-way line 531.25 
feet, thence South 33°01' 4 7 " West 89 . 79 feet, thence South 
00'11'26" East 1385 . 8/ feet , thence Sout.h 36"25'52" East 285 .. '11 
feet to t .he appr o ximate sho~eline of Lake Walenda, thence rlln into 
said Lal<e Sout.h 29'57 '59~ East 201.43 feel:. to a point. in said Lake, 
said point being the Southeast co·rner of t.he West l/2 of the 
North••est 1/4 of the South~>~est l/4 of said Section 8 , thence South 
89.30' 58" West. along said Sollt:h boundary 329. 84. fee;: to .a point on 
the aforesaid approximate shoreline o .f Lake l~a l enda , thence 
cont.~nue South 89"30'58" West along said South boundary 330.29 feet: 
to the Sout:hwest: corner of sa~d West 1/2 of t:he North~est 1/4 of 
the South1.•est. 1/ 4 , thence North 00.10 ' 04 " along the West boundary 
of said Section B a distance 1319 . 86 feet to c.he POHIT OE' 
llEGlNNHIG . 

Also: Lots 101 , 108, and 10~, in the Town o f Walenda , situated in 
the Soutll,.·est 1/4 of Section 8:, Township lS South, Range 24 East., 
as per plat thereof recor ded in Plat Sool<: "E" , page 23, E'ublic 
Records of Marion Count:y, Florida . Less and excepting therefrom 
that part of the East 200 feet: of West 1181.38 feet of t:.e 
Southwest. 1/4, o f said Section 9', To~Nnship 15 Sout:h , Range 2.:1 East, 
lying South of Lake Walenda , all of ~<hie!> lies in Loc. 109. 

Also: Sout:h 112 of Southeast l/4 of Section l , Township 15 Sou<:h , 
Range 24 East, except the West 10 acres, thereof . 

Also : That: part of t:he West 3/~ of the Northwest 1/4 of Section £1 , 
To•~:1ship 15 South, Range 24 East, lyinCJ Noz:th of E'ort Gates Roa<i, 
except additional roaci cight- of- .. ay conveyed tn Officia l Records 
Boo!<. 991, page I J3 . 




