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July 8, 1998 

Ms. Blanca Bayo, Director 
Division of Reconts IDd Repodina 
Room 110, Easley Buildina 
Florida Public Service Commission 
2S40 Shumard Oak Blvd. 
TallabaSSC"C, Florida 32399-0BSO 

B)' HAND uELIYERY 

Re: Docket No. 951232-TI 

Dear Ms. Bayo: 

Enclosed are ao origiDal md fifteen (IS) copies of: 

Transcall's Objection to TSI's Second Motion for Enlargement of 
Time to Comply with Order Compellina Answers and Transcall' s 
Motion for Sanctions for Failure to Comply with Discovery Orders 

for filing in the referenced docket. Please indicate receipt by stamping the enclosed extra copy of 
this letter. 
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Thank you for your assistance in this matter. 
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Beth Keatina, Esq. 
Wesley Panons, Esq. 

SEC I H:IUSEU\DEI!\TSI\1991\BAYA.OOI 

WAS __ _ 

OTH __ 

Sincerely, 

Albert T. Gimbel 
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•• ORIGINAL 

BEFORE TilE FLORIDA PUBLIC SERVICE COMMISSION 

In Re: Dade County Circuit Court referral of 
certain issues in Cue No. 92-11654 (T......call 
America. •. .c. dlbla ATC Lana DiDnce v. 
Telecommunications Servica, Inc. and 
Telecommunicatioal Servicel, IDe. vs. TI'MICAII 
America, Inc., dlbla A TC Lana Diancc) 1hat 
are within the Commillioa'sjurildiction. 

) 
) 
) 
) 
) 
) 
) 

DOCKET NO. 951232-TI 
Filed: July 8, 1998 

TRANSCALL'S OIUECI'ION' TO 'l"8rS SECOND MOTION FOR ENLARGEMiENT Of 
TIME TO COMPLY WITII ORDU COMPELLING ANSWI.RS AND TRANSCALL'S 

MOTION FOR SANCI'IONI mR~UILURI m COMPLY wtD1 DJSCQYERY ORQEBS 

Transcall Americ:a, Inc. dlbla ATC Lana Diltanee (TI'IIIICAII) punuant to Rule 1.380(b)(2), 

Florida Rules of Civil Proceckn, and Rule 25-22.034, Florida Administrative Code, files this objection 

to enlargement of time IDd motion for unctioni.ICCkin& entry of an order imposina sanctions against 

Telecommunication Services, IDe. (TSI) for its failure to comply with previous di1e0very orders, and 

as grounds therefor states: 

I. On January 6. 1998. TnucalliCI'Yod its Fint Set of Fact lnterroptories and its First 

Request for Production of Documents on TSI. Countel for TSI initially requested an extension of time 

beyond the oriainaJ30-day time limit provided for in the rules. to provide answers to the initial round 

of discovery. TnniC&II apeed to the extension as a professional courtesy, without tiM. need to file 

motions. This wu the first extension. 

2. On March 20, 1998, after receivina TSI's non-answers, TranJCall filed a motion to 

compel answers to intcrroptories and other pendina discovery. 

3. On May 20. 1991, the Preheat ina Officer enlerod PSC Order No. 98-0703 which, in large 

..,t. gnnted Tl'aniCAII's motion to compel and required TSI to provide appropriate disc:overy responscs 

by June 3, 1998. Thil was the leCOnd extension. 
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4. On June 2, 1991. TSI ftled a Motion for Enlarpmenl ofTane and requested a one month 

extension to provide the dilcovery answers ordered by the Prehell ina Officer in his order dated May 

20, 1998. 

5. On June 3, 1991 the Pnbe8rina Ofliccr iaued PSC Order No. 98-0766 and granted TSI 

an additional time of two weeks to provide diiCOVcry rapona up to and including June 17, 1998. This 

was the third extension. 

6. On July I. 1991, TSI apin filed a Molion for Enlarpment of Time to supplement 

discovery respoues. requeltina an additional two weeks to lei'Ye its raponses. up to and including July 

15, 1998. If plied. tbil wiU be the fourth extension. 

7. All the while, TI'UIICall has not received proper responses to its legally propounded 

discovery. Since the inc:epdon of this lawluit in 1992., TSI ... told TIMICall that answcn and documents 

would be fcxthcomifta. T111111Call hu propounded appropriate dilcovery requesu to TSI in the context 

of this proceedina. apin teeldna answer~ to ill questions and seeking documentation in support of the 

allegations made by TSI over the lut six yean. So far, TSI hu failed and refUJed to produce 

documentary evidence in support of its clai1111 and alleptions. 

8. The final hcarina in this matter is set for Aupst 19 and 20, 1998. Transcall has been 

severely prejudiced by TSJ's failure to rapond to this discovery. For example, Transcall needs to 

depose TSI'saccountant~as well as ill principal, Joel Elquenazi, prior to final hearina. Counsel for TSI 

fully undentlndl that Transcall needs to have acceu to these materials prior to the taking of these 

depositions. TSI'1 failure to rapond to TranJCall's diacovery ref1ccts TSJ's continued efforts to delay 

this proc:eedina one way or 1110Cher. Thele efforti&R further revealed in their prior motion seeking to 

continue this hcarina until.ty December 1991. Any delay in this cue better serves the interests of 

TSI than TranJCall beca~~~e It puts oft' the day when TSJ must pay ill debt to Tran~e~ll. 
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9. 

orden of the court. is well eaablilhed and proper under the fiCtl of this 'ease. Rule 1.380, Florida Rules 

of Civil Procedure, Ids forth chole circwnllanc:a lhlla party may suffer for refusal to make discovery. 

If any r rty refuses to obey an order compellina an answer, the coun may enter an order imposina 

sanctions consilient with the nale. 

Where iuleaaopllllriellle propounded and 1 pmy refules to answer (or 
obey a court Older raultina therefrom) such refusal willsubjcc:t the 
party to thole c:cmequencea ICl forth In Rule 1.380(b). An evasive or 
incomplete IMMI' may, In certain cin:wnlcancel. be tutamount to a 
reru.J to answer. • • • In the cae where a put)' refuln to answer, a 
mere failwe to comply with an order of the ccut ~Una an answer 
may result in .acdonl under Rule 1.380 llld ltD wlllfol t/Uregtll'd or 
dell,._ ,_, 1D tlUobq u ,.,..d to be Mlowlr. 

Herrold"· Cofrlt1t*r C~ bMwaliolttll. /ltC., 252 So.2d 576, S80 (Fla. 4th DCA 1971 ). As an 

alternative to sb'iJdna pladinp or dinissal, the eourt may limit plaintifrs introdLK:tion of evidence 

with respect to any of the maacrs embnced by the answers to the propounded intcrroptorics. Herrold, 

2S2 So.2d at 581 . 

10. Rule 1.380(bX2), Florida Rules of Civil Procedure, provides in pertinent pan, that if a 

party fails to obey an order to provide or permit dilcovery, the court in which the action is pend ina may 

make any of the folJowina orders: 

(A) An order that the mauen reprding whidl the question~ were asked or other 
dcsipWcd facts shall be taken to be aa.blilhed for the purposes of the action in 
accordance with the claim of the plrty oblainina the order. 

(B) An order reftlsina to allow the disobedient puty to support or oppose 
dcsipated clalml or dcflftles or problbitifta 'that puty from introducina dcsipatcd 
mauen into evidcnc:c. 

(C) An order ltriJdna out pleadinp or peril of them or stayina further 
proceedinp until the order II obeyed. or dllmiJaina the action or proc:eedina or any part 
of it. or renderina a judpMnt by default apinst the dilobedient party. 
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11. Consistent with IUbpuaaraph (2)(8) of this rule, Transc:all requests that TSI be 

prohibited &om supportina its ciaima of improper billinp, from oppolina Transcall '1 claim of monies 

due for services rendered to TSI aad probibitina them &om utilizina for any purpo1e any documents not 

attached w their direct testilnony filed on or before June 26, 1998. 

12. Mcnover, if a p11ty fails to properly laVe answers or objections to interroptories. the 

trial court may enter an Older compellina dilcoYery. If a p11ty duel not comply with the order, the court 

may then impo8e ancdoal, one of which can be clilmilal of the action. The imposition of sanctior.s 

for failure to comply with dilcovery mitten incluclina prior arden of the court, is well established. 

Sanctions impaled by the court for faihn to comply with prior dilcovery arden are subject to reversal 

only upon an abuJe of dilcretion. .lolrlutm "· Allmlte IMIII'tlla Co., 410 So.2d 978 (Fla. Sth DCA 

1982). "A party may not ipore a valid Older of court except at its peril." Joluuon, 410 So. 2d at 980. 

13. Rather thin dilini-.1 of the proceedinp, TnniC811 requem that the Prehearina Officer 

enter an order prohibidaa TSI &om supportina its claims of improper billinp, from opposina Transcall's 

claims of monies owed for ICrVicel ralered to TSI, and prohibitina them from utilizina for any purpose 

any documents not attached to their direct teltiiDOIIy filed on or before June 26, 1998. 

14. Even if TSllttemptl to comply at this late dale, Transc:all should not be further 

prejudiced by havina to contend with TSI'slate production. 

IS. Transcalltubmi11 that it is entitled to IIIIOmeyl' fees and c:osu for its efforts in obtaining 

proper answen to its leplly propounded dilcovery requests, incluclina attorneys' fees and costs 

associated with the filina of this mocion for saactions u such is ·authorized by Rule 25-22.034, Florida 

Administrative Code, and Section 120.569(2)(d), Florida Statutes (1997). 

WHEREFORE, Tl'lftiCall IOOb enlr)' of an order imposina the sanctions provided for in Rule 

1.380(b), Florida Rulet of Civil Procedure, ipOCifically an order reftllina &a allow TSI &a support its 
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claim of improper billinp, probibitina TSI from oppolina TI'IIIICall's claim for monies due for services 

rendered to TSI, prohibitina them from utilizina for any purpose any documents not attached to their 

direct testimony filed on or before June 26, 1998, and awardina to Tranac:all attorneys' fees and costs 

associated with these efforts. 

I HEREBY CER.nFY that a true and correet copy hereofwu furnished by replar U.S. mail 

to: Wesley R. Panons. Elq., 260 I S. Baylhore Drive, Coconut Orove, Florida. 33133-5419; and Beth 

Keating, Esq., Division of Lepl Services, Florida Public Service Commission, 2540 Shumard Oak 

Boulevard. Tallahassee, Florida, 32399-0850, this c;6 day of July, 1998. 
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FLOYD R. SELF 
ALBERT T. GIMBEL 
MESSER. CAPARELLO .t SELF, P .A. 
P. 0. Box 1876 
Tai~.FL 32302-1876 
(850) 222-0720 

ATTORNEYSFORTRANSCALL 




