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On August 5, 199'7 , Mr. F. David Famulari Liled a complcllnl 
w1th the Division of Consumer Affairs (CAF) on behalf of h1s client 
Mario P. Mart ine:z againot Florida Power & Light Crmpany (F'PLJ. FPL 
backbilled Mr. Hartine:z in the amount of S8, 513.84 f >r ·1ll e ged 
unbllled energy !rom May 31 , 1990 through Juno ?0 , 1~:1 !> , and 
1nvesti;ati ve cha rges. Hr. Mart ine:z d1sputes the amount o f the 
backbilling as well as his liability therefore. 

In a report provided to CAf, FPL stated that 1 ht• b,, ~,. kblllo:d 

dmount was for service provided to 4891 s .w. 5th Terrar~. M1am1, 
Florida, in the name of Mario P. Martinez . FPL allegcR that meter 
tampering occur red at this location !rom May 31, 1990, through June 
20, 1995 . 

C'JCt ., .. , ' I • ··r 
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fPL provided a report deLa i ling the events leading up t o Mr. 
Martinez ' complaint . The r eport presented the events as follows : 

Novembe r 1, 1994 - An fPL meter reader reported low usage ur 
4891 S .W. 5t h Te r race, Miam1 , fL . 

• March 21 , 1995 - An fPL revenue protection metcrr..an docUITientc·i 
a missing out e r S"a 1 and a holo• in the met••r canopy . A nc .... 
seal 110006392) was installed. 

June 18 , 1995 An fPL r~venue protec tion investigato r 
documente d a wire t hrough the hole 1n the canopy preventing 
t he r ecord ing dia l from turntng. 

June 20, 1995 - A new meter was installed . 

August 14, 1995 - Mr . Mart.inez was interviewed and dentc 1 
knowledge o ( the tamper ing. 

• March 18 , 1996 - Se r vice was disconnected for non-payment. 

June 21 , 1996 - Service was turned on at 4891 S.W. !>th Terrace 
in t he name o f Evelio Beltran but later turned o t£ when lt .... as 
determined that the Martinezes were still residing at the 
location . 

In addition to the above-stated evenLs , there have been two 
court cases against Hr . Martinez, a criminal proceeding and a civil 
proceeding . The cr~minal trial, State of florida v . Har1o 
Martinez Past or, Case No. M95-461 11A, was brought on charges of 
trespass and larceny of utility pursuant t o rlortda Statute:; 
Section 812 . 14 . After a jury trial , Mr . Marunez was found not 
guilty . 

The civil case, Florida Power & Light Co . y . !1acio P. Manjrwz 
et al . . Case No. 96-9101 -LA-21 , wa s based on open account , account 
stated , services sold and delivered , and requested treble damages 
pursuant to rlorida Statutes, Section 912 .14. A Partial s~.~ry 
Judgment , issued Ma rch 19, 1991 , Cound Mr. Martine z liable to r rL 
on the account stated, open account and services sold •ln·i tlP1tv••tc.> t 

cla~ and awarded damages ~n the amounL o t S?,ll9. IJ. Counsel t o r 
the Defendant filed a Motion t or Rehearing, which <1rgued Lhat the 
cou1t did not have j~~isdiction to specify the dollar amount Cor 
which the Defenda nt is liable and requested that a decision 
regarding the dolla r amount to be deferred to the rlotida Publtc 
Service Commission . Apparently persuaded by the 11otl on for 
Rehearing , the Circuit Court Judge modified the f'artial Summary 
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Judgment. The amended judgment found Mr. Mart1nez l1~bll tor ' he 
open account , account stated and goods sold and delivered claims 
but deferred a determination of the amount due to the Commission . 
Thf"' Order On Defendant ' s Motion for Rehearing, Issued July 21 , 
1997, states : 

2 . Plaintiff ' s Motion for Summary Judgment 1s 
Grant•d as to Counts U, rll, and IV of •he 
Complaint . Accordingly, Defendant , Marlo P. 
Martinez, a/k/a Mario Pastor Martinez, a/k/a 
Mario Martinez Pastor is liable to Plalnt lf! , 
Flor ida Power & Light Company in an amount to 
be determined by the Floridcl Public S!'rvice 
Commission pursuant t o the <1pp.1 r,,l II' 
provisions o! the Florida Adminlstrative Code. 

Order On De fendant's Motion For Rehec1r1ng, pg . l. 

On September 8, 1997, based on fPL' s report, CAf sent a lett~r 

to Mr. Martinez• attorney, f. David famulari , 1ndlcat.ng thJt fPL 
appeared to be in compliance with Commission rules in Its 
b<>d;bl !ling of service t o the Mclrtincz account. On September 25 . 
1997 , Mr. ramulari requested an informal confcr~>nc'· rcq.Hdlng the 
melt te r.. 

An informal conference was held via video from th•• 1-!lo.~mi 

District Office on January 22 , 1998. Jn <Jttend.lncc Wt'll', Mr. 
t1artinez along with his attorney Mr. Famulad , reprcscn:<Jtivus from 
FPL, and staff. At the conference , Mr. Martinez again st1tcd thdt 
s1nce he was found not guilty in the crim1nc1l trial , hi' was uo t 
responsible for backbill1ng o ! the alleged unbilled energy. An FPL 
representative expla i ned that regardless of the c r1m ln.l1 trlal 
decision, because he benefited from the use ol tho llvencd 
electrlcity, Hr. Martinez was responsible for pay1n9 the bar kb1llod 
"mount. Mr. Martinez a.so stated that he did not aqree wl'lt the 
•• mount o( energy backbl.lled. lin FPL representative then OXfJiclined 
the backbilling methodology. After Mr. Martinez discu~'""d h!-1 
options with his attorney, Mr. Famuldri stated th<lt Mr. HolrtineL 
would attempt to bor row the money in order to pay FPL . Both 
pat ties dccepted this arrangement and agreed to report o n tho 
status of the agreement to CIIF by Fcbrudry 3, 1998. 

On February 3, 1998, Mr. Famulan notified CAf th<~t Mr. 
M'rtinez could not obtain a Joan and requested that the matter be 
brought before the Commission for resolution . 
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I SStll 1 : Is there sufficient evidence to .~;;~erm1n<: whether meter 
tampering occurred at the M<1rt1nez lesidence a t 4891 S.W. !>th 
Terrace, Miami, to allow fPL to backbill the MartJn~z account for 
unmctered kilowatt hours? 

81CQHHIHPATIQN ; Yes. Prima facie evidence o f meter tdmpcrtnq 
documented in fPL ' s reports, as we ll as dunng the in(otm.ll 
conference , demonstrates that meter tampering occur red. 

STAn AHN,XSIS; In supporl o t its conclusion thllt rn•)tcr 
tampering occurred at 4891 S .W. 5th Terrace, fPL documented seve ral 
events. ~Low useH was reported at the above address on Novembe r I, 
1994 . It is common ! or meter reader.: to report locations wherc 
usage does not appea r in-line with other residcnc~~ In the 
immediate area. following the report of "low use", on March :n . 
1995, an fPL revenue protection meter reader observed a hole 1n the 
mete r canopy . At t hat time, notwithstanding the observed hole, 
meter tampering was not readily apparent . However, on June 18, 
1995, an fPL r evenue protection investigator observed d wt re 
through the hole in the cano~y . The '"'i re WdS preventing the 
r ecording disc from turning, which prevents energy consumed under 
these conditions from being registered and billed. On June 20, 
1995 , the altered meter was removed and replaced with ~ new mut~r 
known to record accurately. 

Usage recorded tor the two months following the mete r change 
out was 3,071 kilowatt hours (kWh) and 2 , 192 kWh respec tlvely. 
Both of these amounts are considerably larger than any previous 
months ' billed usage since the inception o f Mr. Martine z ' account 
in May 1990. In addition, the new Lenant's usage subsequent t o lhe 
Martinez' residency at 4891 S .W. 5th Terrace was consistenl with 
the above recorded usage . Throughout Lhe first tPn month~ of 1997 , 
the new tenants averaged 2,345 kWh o f usage per monlh. 

After establishing direct benefit of the unb1lled energy, the 
utility may bill the customer based on a reasonable estimate o t 
usage . Rule 25-6.105 , F'lorida Administrative Code suHo:'l lhal 
" [ i] n the event of unauthorized or fraudulent u!lc , or moler 
tampering, the utility may bill lhe cust omer on a reosonublc 
estimate of the enerqy uaed." FPL has clearly demonstrated that 
lhc meLer at 4891 S.W. 5th Terrace was altered in o rder t o prevent 
an accurate recording ot the energy used . 
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ISSUE 2 : Is Florida Power ' Light Ccmpany' s cal cu I<HI On .._ f t h•• 
backbilled amount of $8 , 513.84, wh ich includes investiqat 1on 
charges of $356 . 63, reasonable? 

RZCONCDI'DA'l'ION : Yes, the backbilled amount ot $8, 513.84 Is " 
reasonable approximation of the unbilled energy plus J nvesLi gdl tve 
costs. 

STAfF AKALXSIS : Based on Lts investigation, FPL conc luded that os 
a result of meter tampering, the billed amount o! kWh (rom Hay 31 , 
1990 , to June 20, 1995, was substantially less than the -'Ctual 
amount of energy consumed . When FPL beUeves that meter LoJmpe r t ng 
has occurred, it will install a new meter that has been tested fo r 
accuracy . FPL then estimates the unbilled usage based on the 
subsequent months ' readings. Specifically, the subsequent months ' 
readings are divided by an establ1shed monthly percentage usage 
which yields an annualized estimate. The monthly percentage usage 
is determined by dividing the recorded monthly rcSldcnual kWh 
sales by the annual residentia' kY.h sales fo r each C.Jlcnder year . 
Since FPL's territory is so extensive, the monthly percentage us<~qe 

is developed for specific areas. Usually estimates are cal c u!a tP J 
for two or more months and then averaged to provide " s l n')l e <~nnu.ll 

estimate . Once the annual estirMte is derived, usage ! ot months t n 
previous years can be estimated . This methodology i s considered 
the most accurate because it considers seasonal usage. F'PL us ed 
this methodology for the Mart inez ac count. 

On June 20, 1995, a new mecer was installed at the Hart1 ne z 
residence. The recorded kWh for the following two read1ng mont hs 
of August and September was 3071 kWh and 2192 kWh, r espect i vel y. 
The above methodology yielded an average annual usage o f 2~ . 8 63 kWh 
or 2 , 155 kWh per month. Bit 11 ng reco rds indicate t hat t he 
Martinez ' registered usage never reached this amount . fn fac t , Mr. 
Martinez was billed more than 1, 000 kWh only four times since 
inception of the account in May, 1990, with the highest being 1,455 
kWh. Based on this r.omparison, fPL determined tha t cu rre nt 
diversion occurred at the Martinez residence sLnc e the account was 
opened. This conclusion is further supported by the ene rgy us age 
o f renters at the same address subsequent t o the Ha rt1nez ' 
occupancy. Through the f irst ten months of 1997, the t enants a1 

4891 s.w. 5th Terrace averaged 2, 34 5 kWh o f us age fWI mont h. Si nce 
Mr. Martinez was the beneficiary of energy beyond tha t whic h was 
billed, staff agrees that it is appropriate to bac kbi t! his acc ount 
!or non-billed usage from May 31, 1990, through Junu 20, 1995. 
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to order to arrivt! at the t otal backb.llled amount, fPL 
employed the Average Percentage Usn ~:.:thod approved in In Re: 

Complaint o f Mrs . Blanca Rodrigue z against florida Power & L1gh~ 
Companv re gar ding alleged c urrent diyersloo/meter tamoering 
rebilling for estimated ysage o! electricity, Docket No . 960903-£1 , 
Order No . PS':-96-1216-rof-EI, issued September 24. 1996 . The 
backbilled amount was determined by subtracting the billed kWh !rom 
the estimat ed monthly kWh. Instead or us1ng a leve 1 2 , 155 kWt. for 
the estimated monthly kWh, fPL multiplied the a11nual estimat•· r I 

25, 863 kWh to the specific monthly percentage usage , which d S 

stated above is determined for each month in each year. This ~lcF 
reconciles seasonal usage. The dif terence between the bi llt!d 
amount and the estimated amount was applied to t.he tlppropr liltt: 
billing amounts end tax factors co arrive at the individual monthly 
amounts . The sum o f the monthly totals makes up $9, 15~ 2 1 of the 
backbilled amount . The remaining is the total or the investigative 
costs. 

Staff reviewed fPL's calculations and agrees that the btlltnq 
amounts and tax factors were applied appropriately and recoqntze 
the change in the factors over time. Therefore, staff recommends 
that the Coll'.mission find that the total backbllled amount of 
$8 , 513.84 for unbillcd consumption !rom May 31, 1990, to June 20 , 
199~, including $356.63 fo~ investigative charges , wos calculatP.o 

in a reasonable manner as required by Rule 25-6.104, Florida 
Administrative Code. 

- 6 -



OOCK£T NO . 990332-£1 
DATE: July 9, 1999 

ISSUE 3 : Is Hr . Martinez personally liable for a reasonable amount 
of backbilling for unbilled energy at 4991 S.W . 5th Terrace, H1am1 ? 

BEcotter:NDATIOH; Yes . Because the account was in Mr. Mart1nez' 
name and Hr . Martinez received the benefit of the unbilled enerqy, 
he should be held responsibl·e foe a rCdSOnllble amount o{ 
backbilling . Th3 Commission has jurisdiction to determine 
liability notwithsta nd ing t he Ci r cuit Court ' s order on the matter 
because the issue was raised by Mr. Martinez during the Informal 
conference . 

The Flor ida Public Service Commission ' s jurisdiction to 
regulate rates , fees and cha rges of public utilities is established 
by statute . Florida Statutes, Section 366.05(1) states: ~ ... the 
comm~ssion shall have power to prescribe fair and reasonable rates 
and charges, classifications , standards o! quality and 
measurements, and service rules and regulations LO be observed by 
each public utility .. .. " The Commissio~'s jurisdictton to regulate 
and supervise public utilities wi Lh respect to rates and set·v lee is 
exclusive. "The jur isdiction conferred upon the commission shall 
be exclusive and superior to that of all other boards, agencies , 
political subdivisions, municipalities , towns , villages . or 
counties, and, i n case of conflict therewith, all lawful acts , 
orders , rules , and r egulations of the commission shall in each 
instance prevail. " Florida Statutes, Section 366.04(1). 

Rule 25-22 . 032 , Florida Administrative Code, establishes 
procedures for customer complaints. The Rule states that "I<~Jny 

customer of a utilit:y regulated by this Commission may f1le a 
complaint with the Division of Consumer Affairs whenever he has an 
unresolved dispute with the utility .... " Rule 25.22.032(1), 
Florida Administ rative Code . In the instant case, the customer has 
unresolved disputes with FPL regarding the rebilled amount and h1s 

liability for t:he alleged meter tampering. 

As stated in the case background, Mr. Martinez has an 
unresolved dispute regarding his liability to pay for the unbillcd 
energy. As g rounds for his position, Mr. Martinez c ites tho 1ury 
verdict of nor guilty in the criminal trial. Because the lssuo Wds 
raised in the customer complaint proceeding, staff has addressed it 
in this recommendation. For the reasons set forth below, staff 
disagrees with Mr . Martinez' assessment on the alleged precedent 
effect of the jury verdict. 

The Commission-established standard o f proof for determining 
14ability for unbilled energy ls substantially different from the 
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burden of proof in a criminal trial. In In re: Compl.Hnt of 

fadvlla AbdAllah against Florida Ppwer and Light Company regard1ng 
backbill1ng for est imated y3age of electr ic consumption, Dockel No. 
930688-El, Order No . PSC-93-1325-FOF-El, issued Sep~ember 9, :993 . 
The Commission held that notwithstanding the fact thclt currenl 
diversion was an inherited condition, the customer was properly 
backbilled for unbilled energy because the customer received the 
direct benefit from the current diversion . Thus, under Co~~lssion 
prccedcnL , the only proof necessary to establish 1 iabillLy for 
unbllled energy is that the customer of record received the d1rcct 
benefit of the unbilled energy. In the irstant case, there Is 
ample evidence to suggest that Mr. MarLinez did receive the dtre~t 
benefit of the unbilled energy. Hr. Martlnez has not conLesL_d Lhe 
fact that he was the customer of record during the period of 
backbilling. 

We recognize that the Circuit Court of the Eleventh Jud.c1al 
Circuit in Dade County entered an order find1ng Mr. Martinez l:able 
for open account , account stated and services sold and delivered 
for the unbilled electric energy . On rehearing, the Court 
retreated from its previous order as to the specltic amounL due and 
owing and deferred that dec1sion to the Commission . While the 
Circuit Court had jurisdiction to decide the open account and 
~roblo damage claims, it is within the exclusive jurisdiction of 
the Commission to resolve the customer complaint brought pursuant 
to Commission rules including liability for any balance owed. 
Richter v. Florida Power Cprp., 366 So . 2d 798 (Fla. 2d DCA 
1979) (lleld that the PSC has exclusive jurisdict.ion to decide 
who~ her the consumer was overcharged.); florida Pyblic Service 
comniss1on y. Bryson, 569 So.2d 1253 (Fla. 1990) (Held that the PSC 
musl be allowed to oct when it has as least a colorable claim LhaL 
the matter under consideration falls within its exclusive 
Jurlsdicuon as defined by statute.) In th1s case, t.he C1rcul t 
Court orde r does not conflict with staff's recommenddllon . 
However, in the event o! a conflict between the Circu1t Courl and 
the Commission , the Commission'J order would prevail. 

ln sum, based on florida Statutes , florida Administrative 
Code , and relevant caselaw, the Commission has jurisdiction to 
determine the liability issue as well as the amount 1.0 be 
bac<bi lled in a customer complaint. Because the Commission has 
exclus1ve ju r1sdiction to resolve matters arising in cus lomer 
compla1nt proceedings , staff has addressed the issue of Mr. 
Martinez' liability. The evidence supports a !ind1nq 1 hilt Mr. 
Mclrtinez received the benetit o! tl'le mecer tarnperliHJ, emu llcl<H 

tampering has been demonatreted pursuant to Rule 25-6 .105 , florida 
Arlrntnlstr.•tlve Code. Therefore, staff recommends that Mr. Martinez 
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be held liable for the unbilled energy at 48~1 S .W. 5th Terr.1ce as 
:set ! o rth herein. 

ISSQI 4 : Should this docket be closed? 

BI99""!HPaTIQM : Yes, iC no protest is filed within 21 dJys o! the 
issuance of this o rder. 

STI\D' NJALXSIS ; Pursuant t o Rule 25-22. 029 I 4 l , rlonda 
Administrative Code, any person w~o:s~ substantial interests are 
affected by the proposed agency action shall have 21 days dftcr the 
issuance of the order to file a protest. If no timel y protest is 
filed, the docket should be closed. 
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