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Ra: Docket No. 971066-TX • In re: Application for certificate to provide 
alternative local &ICchanga tolecommunfcatlona service by BctfiSouth BSE, 
Inc. 

Dear Ms. Bay6: 

Enclosed are the original and 16 copies of Fl~CA, MCI, and AT&T'a Response 
to BSE's Supplemental Juatlfic.atlon for Confidantiall :y to be filed In tho above docket. 

I have enclosed an oiCtra copy of the above document for you to stamp and 
return to ma. Please contact me if you have an~ queations. Thank you for your 
assistance. 

;~· 
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- RE~EO Sincerely, 

~ --fJ-n __ . FPSGCf{lJ'@QF• RECORDS -r ,I'J1~ 
~U Joseph A. McGlothlin 
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0 Rf(:;INA r_ 
BEFORE THE fLORIDA PUBLIC S£RVICE COMMISSION 

In re: Application for cartlflcate 
to provide alternative local 
exchange t.elecommunicet!ona 
service by BeiiSouth BSE. Inc. 

Docket No. 97 1058-TX 

Filed: July 10, 1998 

RESPONSE OF FCCA, MCI AND AT&T TO 
sse•s SUPPLEMENTAL JUSDFICADON FOR CONFIDENDAUJY 

The Florida Competitive Carrlera Aaaoclatlon IFCCAI, MCI Telecommunicatlona 

Corporation (MCin and MCimetro Acceu Tranaml11lon Servlcu, Inc. (MCim) 

(hereafter MCI), and AT&T Communications of the Southern Statea, Inc. CAT& n. by 

ond through their undersigned counsel, respond to tho juatlflcouon for confldontlality 

that was submitted by BeiiSouth BSE, Inc. (BeiiSouth BSEI on July 2, 1998', and 

state: 

In its July 2 pleading, BeiiSouth BSE aubmits Its jt..~ficatlon for ita claim of 

confidentiality for an excerpt from a document (the Andora an etucfy) provided to 

FCCA, MCI, and AT&T during discovery, subject to a frotectlve Agreement . 

Astonishingly. In tho course of the pleading BeiiSouth BSE attempts to assign to 

FCCA, MCI, end AT&T the burden of claiming and provldng confidentiality of 

1 Whllo BeiiSouth SSE captioned Ita pleading "Retponae to Correction By FCCA, 
AT&T. and MCI to BeiiSouth BSE, lno.'a 'Request for Confldontlal Treatment' and 
Requoat for Determination Thet Certain Pag01 of Supplemental Exhibit Are Not 
Confldentlel, • v. :thin the pleading SSE aupplemonta Itt Request for Confidential 
Cleuiflcatlon, fl!.ad on June 15, 1998. In Ita June 29, 1998, response, FCCA, MCI, 
and AT&T noted that BSE'tlnltlal req11eat was preliminary In nature and rae~ed the 
right to respond to aupplemental justification. Rule 2B·22.008(3)(b), F .A .C .. providea 
that any party may reapond to euch a pleading within 14 daya. 

RECEIVED & FILED 
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BeiiSouth BSE'a own document. Contrary to BoiiSou• • BSE'a o~&ertlona, this burden 

reate firmly with BeiiSouth BSE. 

BACKGROUND 

On May 22, 1998, FCCA flltd a Motion to Compel end o Motion to Supploment 

the Record baled on BeiiSouth BSE'a tenure to provide a document Cthe Anden;en 

study lin reaponae to FCCA'a Requeet to Produce prior to the hearing. BeiiSouth BSE 

responded to FCCA'a motions on May 29. On tho eame dete, ell por11ea entered a 

Stipulation that provided for accoaa to and the potontlel uae of relevant portions of the 

document aa a aupplement to the record. The Stlpulotlon called for en extension of 

time In which to file brlefa, which extension was gronted by the Commiuion on 

June 3, 1998, end for the preparation of a Protective Agreement, which the portlea 

algn~~d on June 3-4, 1998. In the Protective Agreement, BeiiSouth BSE end the 

partiee "agreed to disagree• os to tho scope d objeotiooa avollable to BeiiSouth BSE 

under the circumstances. Protective Agroomon '. 1 6. Purauant to the Protective 

Agreement, BeiiSouth BSE made the Andersen study available to tho parties for 

review. 

On June 15, 1998, FCCA, MCI, and AT&T filed e Joint Brief and e Renewed 

Motion to Supplement Evldentlery Record. Attached to the motion was o 29-page 

exc.erpt from the Anderaen atudy end e aeperate aeotlon of argument• relatin£ to the 

excerpt to th• Renewed Motion. A separate aectlon of tho Joint Brief contained 

ergument relating the excerpt to the posltlona of FCCA, MCI, end AT&T on the merits 

of the lsauaa bofoJI the Commlulon. The excerpt and tha argumonto relating t.o tho 

tllctrpt wort l\!bnl!ruK1 !rt 1 M~ onvt!o~ poo<!lng thO Commltf.lon'a rullr 9 on 



l 

BeiiSouth BS'E'a request tor confidentiality. Counsel for FCCA coordinated the 

identification and aequence of the ~elected pegea with , .ounaal !or BSE be~oret.and, 

and confirmed with BSE before filing thA mllterlel on Juno 1 6 thet BSE would file o 

pleading aaaklng confidential handling on the same day. On that date, BeiiSouth BSE 

flied e pleading entitled "Bell South BSE'a Requeat for Confidential Treatment.· Within 

the plaeding, BaiiSouth SSE noted that the excerpt waa being filed witih a Request for 

Confidential Tree1mant aa contemplated by the Protective Agreement. However, 

BaiiSouth BSE erroneously attributed the claim of confldantlellty - not to BSE - but 

to FCCA, MCI, and AT&T. 

On June 29, FCCA, MCI, end AT&T filed thai• Correction to BSE's Requeat for 

Confidential 'Treatment and Requeat for Determination That Certain Pages of 

Supplementen Exhibit Are Not Confld1ntlal. The purpose of the flrat section of the 

pleading waa to clerify that, while FCCA. MCI, 'lnd AT&T were shielding the excerpt.a 

in their pleadings under the terms of tho Protective Agreement pending the 

Commission' a ruling on confidentiality, BeiiSouth as:- not FCCA, MCI, and AT&T · 

• was the entity clelming that the excerpt wee conf dantial. In the second section of 

the pleading, FCCA, MCI, end AT&T assorted that oages 1 end 2 c f the 29-page 

excerpt from the Anderson •tudy do not meet tho atatutory requirements for 

confidential claaelflcatlon. Inasmuch aa 1< appeared to FCCA, MCI, end AT&T that 

Bell South BSE'a Requeat for Confidontlallty was prellminery In nature .end BSE would 

therefore be filing additional juatlficetlon, they reserved the right to respond to any 

supplem,~tal juetifloetlon offered by BeiiSouth BSE. 

3 



On July 2, BeiiSouth SSE filed e pleading entitled "Ro oonae to Correction by 

FCCA, AT&T, and MCI to BeliSouth SSE, Inc.'s Request fo1 Confidential Treatment 

end Request for Determination That Certain Pages of Supplemental Exhibi t Are Not 

Confidential. • In the pleading, BeiiSouth SSE supplemented the justification It offered 

to support Its request for confidential cleasiflcatlon. 

THE PARTIES HAVE COMPliED 
WITH THE PROTECnVE AGREEMENT 

Tho Protective Agreement of the parties states that tho material to be Included 

in postheerlng briefs ahall be aubmltted "pursuant to the PSC's rules and procedures 

governing the use of confidential material. • Protective Agreement. , 8. Thus, the 

Protective Agreement adopted and Incorporated the mechanisms of the PSC's rule on 

confidentiality, rule 26·22.006. In Its July 2 pleading, Bell South SSE acknowledges 

that FCCA, MCI, and AT&T accurately described tho manner In which Commission 

rule 26-22.006 places the burden of ntlsfyinll the rule on the entity claiming 

confidentiality. BeiiSouth'a Retponae, p. 3. Deaplte tl is acknowledgement, In ita July 

2 pleading BeliSouth SSE asserts that FCCA, MCI, anJ AT&T have "disavowed· their 

obligations under the Protective Agreement. Bell Sou\ h SSE's claim that the Protective 

Agreement somehow obligated FCCA, MCI, and A .. &T to carry BeiiSouth SSE's 

burden of aatlafying the confidentiality requirements is as astounding as it 13 wrong. 

As the Commission Is well aware, rule 26-22.006 Ia d1ttlgned to provide an 

opportunity for the entity who own• tho lnformgtjoo bplng fl!pd with the Commla~lon 

to demo1strete that such material should be exempted from the otherwise applicable 
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public recorda law, Chapter 1 19, Florida Statutes. Sci' tion 26·22.006(8)(c) governs 

materlalaubiTIIItted in a party's brief. It states: 

When Information aubjeet t.o e claim of eonfldentlalllty 
P'-'rauant to Section 364.1 83(1 I or a request Is contained In 
e party's brief or other poat·hearlng filing flied with the 
Commlaalon, tha party filing such Information shall notify 
tho owner of tho Information at least three working days 
prior to the dete that the filing will be made. To maintain 
continued confidential treatment, tho party to whom tho 
Information belongs shell fila, on the same date the brief or 
other poat·hearlng filing Ia filed, either a notice of Intent to 
request confidentiality treatment pur1uant to (b) of this 
subsection, 8 request for confidential treatment, or 8 

statement that the information Is already 1ubject to 8 

request for confidentiality that hu been filed with the 
Commlulon and the date that the request was filed. 

(emphasis supplied) 

However, under the rule confidential treatment ia available only If the owner of 

the Information provides the Commlulon with the beals for e reasoned analysis and 

demonstrates, the confidentiel nature of the ma:erial to the Commission's satisfaction. 

Sae rule 26-22.006(4). 

In Ita pleading at page 4, BeiiSouth BSE stall s that it is difficult 10 reconcile the 

care w ith which FCCA, MCI, and AT&T have t;~uerded the excerpt end related 

pleadings, on the one hand, with their request that the Commission determine pages 

1 and 2 aro not entitled to confidentiality, on the other. Contrery to BeliSouth SSE's 

assertion, the Potions are perfectty consistent. FCCA, MCI, end AT&T submitted 

sealed copies, of the excerpt end related pleadings on June 1 ~ because that is the 

mechanism the rule providoa (when combined with a claim of confidentiality from tho 

party o Nning tho document) for tho tomporerv ahloldlng of lntormotlon claimed to be 
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confidential. That action does not conflict in the lout with tl , l June 29 pleading of 

FCCA, MCI, and AT&T, because the Proteotlve Agreement statu that: 

Participation In thla Proteetlva Agreement ••. ahall not be 
construed at an admission that the Confldantlallnformation 
In fact contains confidential, proprietary Information. This 
Proteotlve Agr"ment Ia not Intended to preclude tho PSC 
from exerclalng Itt authority to rule on the confldentiolity or 
edml11lblllty of tho Confidential Information. 

Thus, tho Protective Agreement makes it clear that FCCA, MCI, endl AT&T did n1t 

acquiesce to BeiiSouth SSE's contention that tho document (which, of course, they 

had not even seen when they executed tho Protective Agreement) was entitled to 

conl identlelrty. Indeed, the Protective Agreement •xpllcitly contemplates tho 

possibility of ~dlaputea over confidentiality. • ProtoctfveAgreoment, p. 1. Further, rule 

26-22.006, which Is incorponned in the Protective Agreement, provides mechanltma 

end procedural rlghta designed to enable a :'\lil'tV to conteit a raquest for 

confidentiality. 2 

Therefore, tho actions of FCCA, MCI, 11nd AT&T are not "difficult to reconcile.· 

On the other hand, It lalmponlblp to reconcile 8o11Sout' 1 BSE'a claim that FCCA, MCI, 

and AT&T were obligated to claim oeangnent confidentiality (11a opposed to 

cooperating with 8o11South BSE In tho Initial maintenance of confidentiality of +he 

information pending a ruling by the Commission) with tho terms of the Protective 

2 In fact, an eerly veralon of the Protective Agreement did not purport to roaervo 
to FCCA, MCI, on!! AT&T the right to contoet the confidentlellty of tha Bell South BSE 
motorial. F O:CA objected to thla version. It was repleced with language that explicitly 
stated they did not concede confidentiality and that also Incorporated the procedural 
mecheniams and procedural rlglrta of rule 26-22.006 by reference. 

6 



l 

Agreement, the Nlea that were embraced by the Protect!• • Agreement, or common 

sense. For fnatence, the Protective Agreement required pt -de• to give Bell South BSE 

notice of their planned use of the materiel five days In advance of the filing. 

Protective Agreement. 1 6. The notice provision waa obvlouely Intended to give 

BeiiSouth BSE adequate time to coordlnete the preparetlon of e notice or request that 

corresponded to the eeloctod materiel. 

More funoamentelly, 11 the owner of the material, only Bell South BSE 

posseasea the knowledgannformatlon that would beer on the grounda (or leek thereof) 

for confldentlel hendling of the lnformetlon. Only BeiiSouth BSE Ia In a position to 

provide the d'etalled juetlfication the PSC rule requires. By seeking Information in 

discovery and by advocating the use of the informetlon ea evidence, FCCA, MCI, end 

AT&T acquired neither the reaponslbiluy for euerting confidentiality nor ·the 

knowledge needed to auert the position. Their obligation under the Protective 

Agreement Is to cooperatively shield the informatlo,, In pleading• pending e ruling on 

SSE's clelm, end, 11 BSE acknowledges, they hove :ompllod with that obligation. 

BEUSOUTH BSE HAS NOT Sl'PPORTED 
ITS CONADENTlAUTY CLAIM FOR PAGES 1 AND 2 

As an Initial matter, It must be recognized that w. 1lle genuinely aentltlve mat.erial 

must be trested with care, the measures that are designed to guerd confidential 

information obvlo•Jtly and nacauarlly crattte obstacloa to the dallboratlvo and decision-

making procea1111. Therefore, It Is Important to aSBure that e claim of confidentiality 

Is legltimete. The objootiona of FCCA, MCI, and AT&T to conlldontiul olanlficetlon 

relate oroy to pagea 1 end 2 of the excerpt from the Anderaen atudy thet Is etteched 
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to their Renewed Motion to Supplement Evidentiary Record. 3e11Sollth SSE haa not 

supported lt8 claim that pagaa 1 and 2 of the aupplomentalexh.oft warrant confidential 

treatment. 

In Ita July 6 pleading, Ball South SSE auerta that pages 1 and 2 ore protected 

by section 3614.183, Florida Stetutea. BaiiSouth SSE atat11 that the· pag11 contain 

o dlaouulon of daclalona by the FCC and the Eighth Circuit and the potential 

ramlflcatlona of thoaa declalona. 

A a to the eaaertion that aectlon 364.1 83 controla, FCCA, MCI, and AT&T 

would observe that the section delineates very specific types of Information, such as 

trade secreta. Internal audit reporta, and bid InformatiOn. The Andersen study, by 

BaiiSouth SSE's own edmlaslon, Ia a volumlnoua document encompnalng more than 

1,000 pogn. One cannot ouumo that ovary pogo of a 1 ,000-pago etudy falls w ithin 

the ambit of the categorlea listed In section 0:64.183. BaiiSoutlh SSE's entire 

justiflcotlon c.onslats of the following aentence: "The pages that Petitioners end 

Intervenors now aaaert should be public Involve Anderr on Conaultlng's analysis of and 

Isle) FCC rulln.g and an 8th Circuit Court of Appeal opl'llon ond tho lmpllcotJonaorislng 

from that analysla, an onalyale which may or may n ,, be representative of SSE's 

analysis of thoae rulings and opinions. • This does not meet the rule's roquironwnta. 

BoiiSouth SSE has simply failed to dem!lnatrato how e diacuaaion of the FCC end 

Eighth Circuit deciaions conatitute a proprletery confidential buainesa material. 

An ally, while BaliSouth SSE argues that the materiel we a p repared by 11 

consultant, that, In and ofltself, don not make it confidential . Addltionally,lt is clear 
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on the face of page 1 that a portion of page 1 recital a determination regarding 

BeiiSouth BSE that Will made by BeiiSouth, not the conaultnnt. 

CONCLUSION 

Bell South BSE hill not met the requirement& for confidential treatment of pages 

1 end 2 of the Andersen atudy. The Commi11ion ahouid deny confidential treatment 

of those two [pagea. 

Attorneys for MCI Telecommunication• 
Corporation 

for AT&T Communications of tho 
Southern States, Inc. 
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K.:IPA. M3othlin 
VIcki Gordon Kaufman 
McWhirter, Reeves. McGlothlin, 

Davidson, Rlaf & Bakes 
1 17 South Gadlden Street 
Tnllahau;.e, Florida 32301 
860/222·2626 

Attomeye for Florida Competitive 
Cerrlara Aaaooietlon 



CERDFICATE OF SER\I!Cc 

I HEREBY CERTIFY that a true and correct c.opy of FCCA, MCI, and A'IJ"&T'a 

RetponM to BSE'e Suppltm.ntll Jultlfloatlon for ConfldentlaUty has been furnished 

by United Stataa mall or hand dallvary("l this 10th day of July, 1998, to the 

following: 

Catherine Bedel' • 
Division of legal Servlce11 
Aorida Pu!llio Service Commlulon 
2640 Shumard Oak Boutevlfd 
Gunter Building, Room 370 
T alla'hassae, Florida 32399-0860 

Manha Carter Brown• 
Dlvlalon of Legal Servicaa 
Aorlda Publlo Service Commlulon 
2540 Shumard Oek Boufeverd 
Room 390·M 
Talla'hiiiH, Aorldl 32399-0860 

M erle Herron• 
E. Gary Eat!y • 
Akanmen, Santerfln & Eldton, P .A. 
2 1 8 .South Monroe Street 
Suite 200 
Talla'hauaa, FL 32301 

John Ellie• 
Rutledge Law Arm 
21 5 :South Monroe Street 
Sulta 420 
TaUahauea, Fl 32301 
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8erbara D. Auger • 
Peter Dunbar 
Pennington. Moore, Wilkinson 

& Dunbar, P.A. 
21 5 South Monroe Street 
Tallaheuee, FL 32301 

Mlchr~l McRee 
Teleport Communications Group, ln.c. 
Two Lafavene Centre 
1133 Twenty-Am Stroot, N.W. 
Sutt. 400 
Weahlngton, D.C. 20036 

C...'folyn Marek 
Time. Wemar Communications 
Poet (.'ffic:e Box 21 0706 
NaehvPo, Tenneaaea 37221 
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