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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re Petition by Tampa Electric 
Company for approval of cost 
recovery for a new environmental 
program, the Big Bend Units I & 2 
Flue Gas Desulfurization System 

--------------------·' 

DOCKET NO 9~0<>93-EI 

FILED Jul)' 29. l99S 

SUGGESTION TIIAT TilE FLORIDA PUBLIC SERVICE COMMISSION. 
ON ITS OWN MOTION. DISMISS TAMPA ELECTRIC 

COMPANY'S PETITION WITIIOUT PRF.JliOICE 

I 

The Citizens of the State of Florida, through the Otlicc ofPubhc (Oim'cl. pursuant Ill Se-ction 

350 001 (I), Florida Statutes ( 1997). suggest that the Flonda l'ubhc Scr. tee Cumnnsston. un ns O\\ n 

motton. dismiSS Tampa Electric Company's petition filed May I 5, 199!1. wuhout pre;udicc to allow 

for the filing of an appropriate petition whi~h satisfies the requirements of Secllon 366 825. Florida 

Statutes (1997), and as grounds therefor, state 

The issue presented in this pleading is whether the C'ornnns~10n is authur11.c'd llv 

Sccuon 366 8255. Florida Statutes (1997). to evaluate, approve. and nlllm cost rc~uvcry lot an 

elcctuc utility's incomplete plan to aclucve partial comphancc "'th l'ha'c II of the Clean r\tt "" 

r\mcndmcnts of 1990 (CAAA) when the requirement~ of Section 1tt6 825 have not litsl been 

sau~tic-d Tampa Electric f('COgniz.cd that a prudence rcvtc" for ~~~ plan under the C AI\;\ to reduce 

SO: enmstons by scrubbmg Big Bend Untts I and 2 must be grounded 111 >tntutc. in' ol.mg Section 

366 K25S as authority fo r it s petition But that statute •s no t the vch1ck for cvnluauny C'AAA 

comphllllCC plans. and 11 does not aulhonzc the n:co"ery of costs fot a C AAA compliance plan which 

h3s not first satisfied the requirements of Section 366 825 

0""'"'• •• - " ' . , . .. 
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2. Section 366.825 was adopted in 1992 sp<·ci fically to address clcctnc utility costs 

associated with the CAAA and any related state and local legi~!ation Th1s statute requires the 

Commission to consider specific information when appro>1ng compliance plans (subsection 

366 825{2)) and to conduct a separate proceeding to determine the reasonableness of C\pcnditutes 

incurred pursuant tO an approved plan (subsection 366.825(.l)) Section 366 825 does not . however. 

provide for cost recovery 

1 Section 366 8255 . ..,.as adopted on~ year later. 111 1993 Tlus statute docs t"o things 

( 1) It allows for the Commission to evaluate government-mandated crmronmcntal compliance 

activities- other tlwn those required by the CAAA. and (2) It also allows lilr cost recovery through 

the environmental cost recovery clause for these non-( AA,\ acti\IIIC> as "ell as for actual costs 

incurred as a result of CAAA compliance plans cons1dercd and appro,t'd pursuant to Section 

366 825 Subsection 366.8255(2) stdtes. in pertinent part 

(2) An electric utility trulY submit to the comnussion a petition dcsenbtng the 
utility's proposed environmental compliance activities and projected cn\lronmcntal 
compliance costs in addition to any Clean Air Act compliance acpvit!l:.UUlll ~2.m shown m 
a utility's filirutltnder s 366 825 If approved, the comnussion shall allow recovery of the 
utility's prudent ly incurred environmental compliance CO> I>, including the costs mcurrcd 1n 
compliance with the CIClln Air Act. and any amendments th~rcto or any chang~ rn th~: 
application or enforcement thereof, through an CJI\ ~ronmcntal compliJnce CO>H~co' cf\ 
factor that 1s separate and a pan from the utility's hasc rat"s 

I Emphasis added I 

4 Section 366 825 delineates the exclusi'c procedure for (omnu>!>u>n cun>ldcrJuon <> I 

dccmc utilities' plans for compliance with the CAAA In many r<·spccts the statute I) analogous Ill 

a d<-clamtory statement proceeding If a company is 111 substanuaJ doubt "hcthcr II> cho.cn method 

for (' AAA compliance will be ac:ccptable to Lhe Comm1ss1on, 11 ··rna>'' subrmt li s pl~n for pre· 
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intplcn\Ciit.~tion review pursuant to subsection .lo6 8255(2) I fit choo>C) to ask the Conumss10n for 

guidance. however. the utility "must" submit the infomtBUon the Conuniss1o n is required to consider 

before approving the compliance plan. 

(2) Each public utility which o"'ns or operates at least one electric gencratong unit 
alfccted by s 404 or s 405 of the Clean Air Act IJ!i!Y submn. for commission approval, a plan 
to bring generating units into compliance "'i th the Clean A1r Act A plan to Implement 
compliance submitted by public utilities must ioclu,ds._at a mmjnu1m 

(a) The number an ' identity of ani .. ocwd generating unu~. 

(b) A description of the proposed actoon, and alternative acuons considered by the 
public utility, to reduce sulfur dioxide emissions to levds rcqu1red b)' the ('Jean A1r Act at 
each affected unit : 

(c) A description of the proposed action. and nlt Pmatl\e :octouns cons1dercd by th~ 
public utility. to comply with nitrogen oxide enoiss1on rates rCI.Jllired b) the Clean 1\or Act at 
each affected un1t. 

(d) Estimated effects of the public uuloty's proposed plan on the folluwon!! 

Requirements for construction and operauon of proposed o r al!crnativc 
facoli ties. 

2 Achievable emissions reductiOn> and methods fur mo nitoring cm1>S1ons. 

3 The public utility's proposed schedule for Implements )soc) uf compl1ancc 
acuviues. 

4 The estimated cost ofimplcmentauon oftlo,· puhlor utollly 's wmph~~cc rlan 
to the utility's customers. 

5 The public utility's present and potential wurce> of fuel . and 

6 A statement of why the public utolit> · s pro poS<,"<! wmpliancc plan I> 1 casonablc 
and in the public mterest 

(c) A description of the proposed actoons to compl) '"th federal . slate, and local 
rcqu1rcrnents to implement the Clean Ajr Act 
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(3) The commission shall n:yjcw a jl!an to imnl~lli:nt the Clean ,\ jr Act 
compliance sybmined by Q\•blic utilities pur:;uwn 10 this section in order to determine whether 
such plans. and any effect on rates resulting from such implemcntatotlll arc in the publoc 
interest 

I Emphasis added 1 

S Tampa Electric's petition in this docket was not subnuttcd pursuant to S.:ction 

366 825 In fact, that statute is not mentioned in Tampa Ell'\."! ric's petition Tampa Ek-ctnc's p.:utoon 

and prclilcd testimony. therefore do nol t\'en pretend to sausfy the tctrmrements of sub.~ction 

366 825(2) (Mr Black's prcfilcd testimony. however. states mcongruou~l)', at page 3 , that "ltJhc 

purpt)SC of this proceeding is to rc\•icw the company's plan lor cumplo1n<:c "oth Phase I I 1 of tlw 

CAAA) ") 

6 Much of the information required by Sect ron 366 R25 ha5 not b.-en submotted llw 

company has not, for example, provided a dcscrip'to on of the method chosen to meet nitrogen uxidc 

emission stand!U'ds required by paragraph 366 825(2)(c) (At page 3 of the Compliance !'Jan, T ampa 

Electnc acknowledges that it "docs not address any specific plans for NOX ocducuons wluch ma) 

be required under the CAAA Phase II NOX requirements " jHcrnandc1, h\hobot No ( 1'1.1 1· 1 ), 

Document No 2. p 7 of 43)) The petition and prefiled direct tc>tlmony also fail to provodc nn 

estimate of the cost of implementation to the utohty·~ customer. us rcquorcd by ~u'>p;1ru11raph 

166 8:!5(2)(d)4 Similarly, the present and p::llential future sources of fuel arc no t idcntolicd as os 

requored by subparagraph 366 825(2)(d)5 

7 Tampa Elt.-ctric claims. at page .I of ot s pctataon, that the cost> uf us propu.,.•l ar c 

eligible for cost recove.ry "because they satisfy the three crnena odcntoficd on the pulo~:y the 

Commissoon established in (Order No PSC·94·0044-FOF-EI] "The three crncna cited , ho"cvco, 
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ar~ only determinative of whcthe.r the costs arc prospective in nature. whether they arc rcquircd by 

governmental action, and whether they arc already bc:rng reco,crcd thr vugh ba!'C rates or another 

recovery mechanism The pivotal issue, however, is whether the cmnpany has prm rdcd the 

intomtJtion the Legislature requires the Commission to consider v.tlcn it C\ aluates C AAA compliance 

plans The Cornmissron taMOt consider the three critcrio from Order No 9.1 -004 -1 until it first 

determines that Section 366.825 ha.s been satisfie-d 

8 Taking every statement and allegation in Tampa Elect nc·~ petition and prcfilcd 

tcstronony as true. the company has not pro,i dcd the full range of rnfunnation Scctron 36<> 82~ 

rcqurrcs the Commission to evaluate before approving a compliance pbn under the C i\i\1\ Tampa 

Elect roc has invoked the v.Tong statute and failed to file all the infomtation the Legrslaturc requrrcs 

the Commission to consrdcr under the correct statute There is no claun for recovery uf a Ci\Ai\ 

Ph a:.C" ll compliance plan cognizable under Section 366 82SS unto! the rcclurrcmcnts of Scc11on 

366 825 ha'c first been met The Commission has no authority to appro'c a comphancc plan "hrch 

docs not satisfy the requirements of Section 366.825 or to allow for recovery of its cost ~ through an 

en' rro nmcntal cost reco\'cry factor under Section 366 82SS 

WHEREFOIU~. the Citizens of the State of Florida. through the Ollie" of l'ublrc Counsel , 

mow the Florida Public Service Commission. on its o"'n motron. to th>nn.- Tampa Electrrc 

5 



Company's petition without prejudice to allow for the lilins fa C AAA compl1~ncc plan which 

satisfies the requirements ofS«tion 366.825, Florida Statulcs ( 1997) 

6 

Respectfully submut.:d. 

JAC K SIIREVE 
Public Coun sci 

n oger Howc 
Ut)' Public Counsd 

Office of Public Counl><!l 
c:Jo The Florida Lc;. 1a1urc 
Ill West Madison Street, Room 81 ~ 
TallahasS«. FL 3~399·1 ·100 

(850) 488·9330 

Auorneys for the Ci111<:ns of I he 
State of Florida 
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I IIEREOY C ERTIFY that a true and correct copy of the foregoing SUGGESTION TIIAT 

1liE FLORIDA PUBLIC SERVICE COMMISSION. ON ITS OWN MOTION. DISMISS TAMI'A 

ELECTRJC COMPANY'S PETITION WITHOUT PREJUDICE has been fumishcd by US Mail 

or • lfnnd-deli very to the following panics C', thh 29th day of July. 1998 

Grace Joyc. ES<1uire• 
Division of Legal Services 
Florida Public Serv1ce Commission 
2540 Shumard Oak Boulevard 
Tallahassee, Florida 32399·0850 

Joseph A McGlothlin. Esquire 
Vicki Gordon Kaufman, Esquire 
McWhirter. Reeves. McGlothlin. 

uavidson. Ricf & Oakas. P A 
117 South Gadsden Street 
Tallahassee, Florida 32301 

Angela Lie" ellyn. Esquire 
Regulatory and Business Strategy 
Post Ofliec 13ox Ill 
Tampa, Florida 33601 -0 I I I 
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Lee L Willis. ESI(Uirc 
James D Beasley. EsqUire 
Ausley & McMullen 
Post Office Box ]I) I 
Tallahassee. Flonda 3230~ 

John W McWhincr, Jr, Esquire 
McWhiner. Reeves. McGiothlrn, 

Davidson. Rief & Bakas. I' A 
Post Oflice Box 3 3 50 
Tampa. Flonda 3360 I 
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