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BEFORE THE 

Florida Public Service Commission 
Tallahassee. Florida 

In the Matter of 

Access by Telecommunications 
Companies to CUstomers in 
Multi-Tenant Environments 

Special Project 
No. 9800008·SP 

J OINT CCIMIODITS Oi 
o. S PIIUI" ' (;CiiOIUNICATIONS, TJfLBPORT CCIIOimliCAT:tONS GROUP/ 

TCG SOOTH FLORIDA, TBLIQZHT, AHD TDOI tCAlURil TKLBCOK 

e.Spire'" Communications, Teleport Communications Croup/TOG 

South Florida, Teligent, and Time warner Telecom ('Joint 

Commencers•) hereby s ubmit their Comments in the above-captioned 

proceeding. 1 

I • DITRODOCTION 

The telecommunications companies participating In the 

PlorirlA Public service commission •o r•comminsion•• second 

workshop expressed agreement on a wide range of issues concerning 

tenant end user choice of telecommunications companies in multi· 

tenant environments ("MTBs") . The Joint Commenters believe the 

substantial points of agreement should be clarified and 

emphasized to the Commlssion as a means of facilitating Lh~ 

l Acceaa bv TelecgmmunicaLions Cgmoonies to Customers in 
MUlti-Ienant Bnyironments, Special Project No. 980000B·SP, 
Issues to be considered !issued July 14 . 1998) !'Issues 
1J..aJ;..) • 



development of its own policies and its report to the Florida 

Legislature. 

Tho Joint Commencers agree on the following 13 points, 

except where otherwise indicated, and respecttully urge the 

Commission to adopt these principles and reflect them ln ita 

recommendations to the Legislature: 

1. Tenant end users in multi·tcnant environments should 
have direct access to their certificated 
telecommunications c~pany of choice; 

2. Bnsuring telecomn~nicatione c~niee• 
nondiscrLminatory and technology-neutral direct access 
to tenant end users in MTBe is i.mportant to the 
achievement ot effective telecommunications competition 
in Florida; 

3. In all cases, t~e demarcation point should be moved to 
the Min~ Point ot Entry in a multi-tenant 
environment. 

4, The Commission poueesoeo authority to require 
nondiscriminatory access lor telecommunications 
companies to tenant end uaers in MTBa and, it it 
believes it appropriate, should 4UA sponte ini~iat.e a 
rule making proceeding to adopt the requisite MTE 
access rules. In addition, the Commission should 
recommend to the Legislature that it act quickly to 
enact clear, simple legislation providing MTB access 
where the Commission believes it lacks authority 10 do 
so; 

5. Direct telecommunications comp&ny access should be 
nondiscriminatory and technology -neutral and should be 
granted tor an entire building or property under common 
ownership (rather than on a tenant·by·tenant baois); 

G. Direct access includes access t.o those spaces and 
facilities within an MTB used by a telecommunications 
Compdny to provide telecommunications aerviceo ro n 
tenant end ueer, including, but not limited tu, luuidu 
wiring, telephone cloeels, riuor cableu, and rooCtopa; 

7. "Multi ·tenant environment• should be defined broadly to 
include all nun-transient tenancies (both residential 
and coamercial, existing and new). This includes 
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apar~ent buildings and condominiums, but excludes 
transient te.nancies. 

8 . All services over ~hich the Commission retains or 
acquires jurisdiction should be included in MTR access 
(including , but not limited to, basic local exchange 
and high speed data services); 

9. Direct access to tenant end users in MTEs does not 
amount to an unconstitutional taking; 

10. Exclusive MTB access contracts betveen 
telecOIII!IUJlications carriers and MTB owners should be 
presumed ataticompetitive and unl awful until competition 
fully develops ; 

11. It compensation tor MTB access is required, it must be 
establis hed and assessed on a reasonable and 
nondiscriminatory basis . Reasonableness requires th• c 
compensation be based on , for example, the costs 
incurred by MTB owners in acco11'1110dating the pres.:nce of 
telecommunications facilities ~ithin the MTE, or the 
difference in value of the MTB attributable to the 
presence of such facilities; 

12. If telecommunications companies are responsible for 
ina~ling telecommunications facilitieo within an MTS, 
they should be responsible for repairing property 
damage caused by such installation, and tor 
indemnifying property owners for damages and liability 
resulting from such installation; 

13. The mainteuance of 8911 capability tor each tenant end 
user in an MTE remains the serving carrier's 
responsibility . 

Individually, the Joint Commencers adequately addressed many 

o( these positions in the workshop discussions and their initial 

writ:ten submissions to the Commission . For chis reason, these 

comments will emphasize only those iesues requiring greater 

aLtention. 
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II . DIUCT ACCUS TO 1'1IIOliT &:liD OSDS D1 acra. IS A P'DKQI)IS ITII 
TO TO Drnt.OPIODIT or lflDIBPIUlAD AJI1l DnCTIW COMPJrTITION 
Ill rt.OIUDA. 

The telecommunications company participant& in the 

C~iasion•s second workshop unanimously favored direct a ccess to 

tenant. end users in l'n'Ba, noting ita beneficial effect on 

telecommunications competition. Consistent with Florida Statutes 

Chapter 364 and the federal Co11111unications Act . tenant end users 

must. have the opportunity to choose their tel ecommunicationu 

company(ies) without reatriction. Whether the barr ier to 

competitive service is a telecommunications company or an MTE 

owner, the Commission ia charged with a regula~ory obl igation lo 

ensure that such barrier& are eliminated . 3 

The position of some building owners foreshadow& the s tate 

o f t ho Plorida telec01m1unications market should direct access not 

be secured ·· tenant end users across the State will be lett 

behind as the remainder ot the nation benefits trom the dynamic 

and lower coat opportunities made possible by telecommunications 

cOtr.pE'lition. 

Many ot the property ovnera and managP.rs at the workahop 

expressed the sentiment that t enants are satiotied wi th the 

statue quo. Congress, huwever, through the 1996 Act, clearly 

dlsagaoea and haa already weighed in strongly againul t.he utatuu 

SAc P.S. § 364 .01 (411 .IIJUilll..cu:l 47 u.s. c . S 25l(a) ( "No State 
or local statute or regul tion , or other State or local 
legal requirement, may prohibit su: b&JUl t.tu: ef(ect gL 
orohlbiting the ability ot anx entity to prov1dP anx 
interstate or intrastate telecommunications service. " ). 
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3 quo. Nevertheless, t o the ex tent some tenants express such 

satisfaction, it comes as no surprise given the current BLaLe ot 

tenant choice. By and large, similar cuatomer satisfaction may 

have been perceived in relation to the pre-divestiture AT&T 

monopoly as well as with the local telephone monopolies prior to 

the advent of loca l competition. It has been the Joint 

Commencers• experience ~t if tenants are asked if they are 

satisfied with their telephone service, they may answer 

affirmatively. However, when they are asked if they would like a 

greater array of telecommunications options at lower rates than 

they currently enjoy, or simply lower rates in general. they 

respond enthusiastically. 

Direct telecommunications company access should be 

nondiscriminatory and tecnnology·neutral. • Carriers should be 

granted access on equivalent terms and, where applicable, Cor 

equivalent rates. Moreover, access obligations should recognize 

and accommodate the myriad of ways in which telecommun~cationa 

) Indeed, MTBs may be the first places in which facilities · 
baaed residential telecommunications competition occurs. 

Direct access to tenant end users should also be granted tor 
an entire building or property under common ownership. That 
is , once a telecommunications company is granted access to 
one tenant within an Mn~ . it should not be required to 
rene9otiate with the HTB owner to eerve additional tenants 
on that property. Requiring a carrier to negoti6te rtc~esA 
with an HTB owner on a tenant by·tcm•nt bauis unnecesso1rily 
slows access and r1ises the transactions cost Cor all 
parties involved. Legitimate HTB owner concerns such as 
those relating to installation, property damage, or 
security, are moat efficiently addressed between the carriPr 
and the MTB owner on an MTB· wido basis. 
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service will be delivered: fiber, copper, microwave, or a 

combination thereof. Tenants can decide individually which 

method (&) offers them the optimal telecommunications solution. 

III. TBii COIIXISSIOiil SJlOULI) MOW TIB DDU.JlCATION POINT 01 ALL ICTJta 
TO TBii MDfDltllll PODIT 01' llln'llY. 

The Cocmn'saion can move the demarcation point in MTBo by its 

own action and without further grant o t authority !rom the 

!'lorida L.egialature. 5 The Joint Corrmcntcra agree that, in all 

cases, the demarcation point should be moved to the Minimum Point 

ot Entry ( "HP08" ) in a multi·te~ant environment. Establishment 

ot the demarcation point at the H POB will facilitate 

telecommunications company access to tenant end users in MTRs, 

wilt minimize disruption to an MTE caused by the entrance ot 

additional telecommunications company facilities, and will leHsen 

ALEC reliance on the incumbent LBC's network. The Joint 

Commencers respectfully urge the Commission to adopt this 

recOt!lnendation and to move the demarcation point to the MPOIL 

The Commlaaion'a rules place the demarcation point in Multi 

Line/Multi·Customer Buildings •at a point within the sam<• r "" 

cllld within 25 feet o! the PCC registered ten11inal equipment or 

The Commission has asaerted ita jurisdiction ov~r inoide 
wiring. ~Generic Inyeetigation Into Ibe Proper 
Re9ulatory Treatment of InaidC Wire, Docket No. 930485 TL, 
Orde1· No. PSC-95·0035-FOP·TL, 95 PPSC 1:119, 122 
!19951 ('Chapter 364, including aoctlon 364.336. appllno tu 
inside wire aervices and we can tegt•lllte t:hoee oervlcco 
pursuant to all the provision• o! ChapLer 364 .'1; ~ 4lAg 
P.A.C. S 25· 4.0345 !ComaUaaion rules establishing 
definitions and regulations concerning customer pt"emllll'l 
equipment and inaide wire). 
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erose connect field.•' The Commission's rule a llows the network 

(and ILBC control) to reach deep within an MTE and stands in 

contr3st to tha Federal Communications Commission's (•FCC"l 

inside wiring rules. 

The MPOB demarcation point entails benefits lacking in the 

Commission's previous approach ·· benefits borne by a competitive 

telecommunications environment. Namely, oy placing the 

demarcation point at the MPOE, all telecOIIIIIUnications companies 

will be placed on equal rooting !or obtaining access to the 

inside wiring and riser cables within an MTE. 

Moreover, the placement o f the demarcation point at the MPOE 

simplifies a carrier's conn•ction to the inside wiring. Where 

the demarcation point exists within 25 feet o! the customer's 

premises. a facilities-based carrier must install its own 

facilities through the MTB and up to each individual customer 

within an MTS. 7 Property owners and tenan~s must endure 

redundant installarion efforts by carriers and telecommunications 

companies must incur needless expense in insta lling facilities 

' 
7 

F.A.C. 5 25· 4. 0345(1) (bl (3). 

An otherwise facilities -based carrier could purchase the 
incumbent-controlled risers as unbundled elements to reach 
tho customer. AS discussed in the wo rkshop. this approach 
results in service delays and Increases the ILEC's 
responsibility for its competitors• needs. Because the 
Joint Commencers support the ability ot a carrier to insc~ll 
ito own facilities to reach the customor, the ILSC 
presumably will ro~ain its intra -building network. Hence, 
carriere will retain the op~ion o t leasing those tac111t1es 
on an unbundled basis from ~he ILEC. Nevertheless. the 
promotion of facilities-based competition dictates that this 
should not be the sole means of serving customers in MTEs. 
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this deep into the MTB. By contrast. the MPOE approach minimizes 

the areas of the build ing into which a carrier must Install Its 

own facilities . minimizes d isruption to tenants and property 

owners, and minimizes burdens placed on t he incumbent carrier. 

For the foregoing reasons, the Joint Commencers respect!ully urge 

the Commission to amend Section 25· 4 .0345 of its rules by moving 

the demarcation point i n Multi·Line Systems/Multi · CUstomer 

Buildings to the MPOB. 

IV. TBB COIOl%88IOB P088JIS8118 A.DT!lOiliTY TO UQO'III.B 
NONDISCJTVIMA.TORY TKLIICCICK\7NICATIOiiS CC*PAHY ACCJISS TO 
TDZA»T IDlD OSDS Dr lft'Ba • 

During the workahop, members of the Commission Staf t posed 

qu~stions regarding the Commdssion•s existing jurisdiction to 

req~ire direct access to tenant end users. The Joint Comrnenters 

rcopPctCully suggest thet these concerns represent an 

urUJec:essarily 1 imited view of the Commission • s jurisdiction. 8 

The Supreme Court of Florida has emphasi~ed repeatedly the 

exclusive and broad jurisdiction of the Commission to regulate 

telecommunications companies. The Florida Statutes invest 

general police power with the Commission by directing It to 

•protect the public health, safety, and welfare by ensuring that 

basic telecommunications services are available to all residents 

o! the state at reasonable and affordable prices.•' The Supreme 

I 

'J 

TOG does not join the Joint Commentere tor purposes of 
Section IV, although it does urge the Commission to request 
from the Legislature the requisite authority to allo" 
nondiscriminatory telecommunications company acc:eeo to 
tenant end users in MT3s. 

F.S. § 364.0114) (a). 
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Court found that this expansive basis of jurisd iction authorized 

the Commission to order the transfer of o wnership ot inside 

wiring. 10 kogically, the Commission possesses the lesser 

authority to mandate that all teleconmunicacions companies 

receive nondiscriminatory MTB access. 

Moreover, che Supreme Court concluded that the Commission 

•is charged wi th exercising ito exclus ive jurisdiction in order 

to encourage and promote competition in telecommuni cations 

services. • 11 The participants in the Commission's workshops have 

demonstrated that t he availabilit} of direct access to tenant •>nd 

users in MTEs will promote competit ion in telecommunications 

services. The Commission's brosd jurisdiction to promote 

telecolmnlnications competition extends to tenant end users 1n 

MTEs and serves as tho jurisdictional basia for mandating direct 

a nd nondiscriminatory access . 12 The Joint Commencers urge the 

Commission to recognize and gi ve effect to its broad authority co 

regulate telecommunications company access to tenant end users 1n 

MTSs, particularly in light of the discretion granted the 

10 

I I 

12 

Teleco Commynications Co. y. Cl ark, 695 So.2d 304, 308·309 
(1997}. 

Florida Intcrexcho.nge CAt r.iera AssociaLion y. ~. 6'16 
So.:!d 1267, 1269 (199Gl (interpr eting Fl. St. § 364.01 (4}). 

The Joint Commencers submit that the telephone inside wiring 
connecting an end user to the public switched network is an 
element of celephone ecrvice, just as is the customer 
premises equipment and the PSTN itsel! . For thiu reason, 
whether the telepho~e inside wire is owned and controlled by 
a telecommunications comp&ny or by an MTB owner, it must be 
made available as a neceeoo.ry component of o. tenant•e local 
telephone service. 
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Commission by the courts. ~1 If the Commission believes it 

appropriate, it could, ~ sponte, op n a rule making to adopt 

MTB access rules. Notwithstandin!! cho Supreme Court opiniono to 

the contrary. should the C0111niasion believe it:s authority docs 

not permit it to require MTB owners to allow nondiscriminatory 

telecommunications company access to tenant end users. it should 

request such authority from the Legislat~re. In addition. tn tto 

report . it: should urge the Legislature to enact clear. olmple 

legislation to provide !ofi'S access in 11 prompt Cashion. 

V . A UQI1IRDRVT 'I'BAT KTJI omr&RB ALLOW DI IlBCT Alii> 
NOHDISCRtxiliATORY ACCUS TO TDLUIT II:Nl> OSKRS DOJ:S NOT 
COHSTI 'l"'TJ: A T .U:DIO . 

Several !ofl't owner representatives suggested that ~rdering 

nondiscriminatory MTB access would constitute a permanent 

phyoical occupation of an MTB ownere• property and therPfore 

would be a constitutional taking undet Loretto y, Telcorompter 

Manhattan CATV corp. 14 However, an analysis of current Takings 

Clause doctrine reveals that requiring the provision ol 

nondiecr~minatory MTE access tor telecommunications c~anico 

ll 

14 

~ Teleco Cgmmunications, 695 So.2d at 308 ('PSC Otders 
come betore this Court cloaked with a presumption of 
validity.•) (citations omitted);~~ Florida Cable 
Television A8&'n y. Deason, 635 So.2d 14, 15 
(1994) ('COimlission ordere como to the Court 'clothed with 
the statutory presumption that they have been modt• whhin 
the Commiseion•s jurisdiction and powers. and tha~ they arv 
reasonable and juet and such as ought to have been made. An 
agency's interpretation ot a statute it is charged with 
enforcing is entitled to great deference.• ) (citation& 
omitted!. 

4 58 u.s. 419 1 1982) (holding that a permanent phyoi cal 
occupation is a R4' aa taking and remanding for a 
determination or just compensation). 
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does not constitute a taking. In the first instance, MTB access 

does not amount to a compelled physical invasion; rather, lt 

entails the regulation or rights and duties that already exist 

between MTB owners and tenants. Because ot this, the inquiry 

into whether an MTB access obligation involves the clement o t 

•required acquiescence• is unwarranted. 15 

A. MTK Access Does Not Lnvolva A • Pbyaical Occupa tion. • 

Regulatory modification or the relative rights between 

landlords and tenants is not a Qat ac taking. 16 Leases botweon 

tenants and MTB owners, and the laws governing them, establish 

certain rights, either explicitly or 1mplicitly. 17 Por example, 

absent an express pr ovision to the contrary, tenants have the 

implicit right to access and use certain building common areas, 

dB a way ot necessity between the •landlocked• unit and the 

15 ~ ~at 441; Federal Communication eommiaoion y. Florida 
Power Corp., 480 U.S. 245 (1987). Nevertheless, che MTE 
owner retains a meaningful cl.oice to exclude all 
telecommunications companies !rom the MTB in the rirat 
instance. 

~Loretto. 458 U.S. at 441 ( •we do not ... question ... the 
authority upholding a State's broad power to impose 
appropriate reotrictiono upon an owner's yac or his 
property.•). 

~. ~. 49 Am. Jur. 2d Landlord and Tenant S 625 
(1995) (•The implied covenant ot quiet enjoyment in ovory 
leaoe extends to those easements and appurtenanceo whose uwc 
is necessary and essential to the enjoyment of th~ 
premises. •). In LolCtto, t:he Supreme Court decllnf'd to 
opine as to t:he reapect:ive right:a of t:he landlord and tcntult 
under etat:e law, prior to the passage or the lnw at issue, 
to uae the apace occupied by tho cable lnstallaL.on. 458 
u.s. at 439 n.18. 
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street outside. 18 Public policy goals led to the establishment 

o! implicit rights for tenants •· such as ingress and egress ·· 

and access to the tenant end user's telecommunications carrier of 

choice is a natural recognition of the realities of modern 

tenancy. 

An MTB access requirement is not unlike the regulation at 

issue in Xee y. City of gacondido. 1
' In XAg, the Supreme Court 

considered a rent control ordinance that restricted the 

termination of mobile home park tenancies. The Cour t found that 

tho ordinance did not constitute a compelled physical occupation 

of land. The Court no~ed that the statute •merely regulateldl 

petitioners' ~ of their land by regulating the relatlonehip 

between landlord and tenant. • 10 'i'he court went on to explain 

that 

18 

10 

(w]hen a landowner decides to rent his land 
to tenants, the government may ... require 
the landowner to a ccept tenants he doeo not 

~9 Am. Jur. 2d Landlord and Tenanr § 628 (1995) ( "Where 
property is leased to different tenants and the landlord 
retains control oC passagew~ys, hallways, stairs, etc., for 
the common use of the different tenants, each tenant hao the 
right to make reasonable use of the portion of the premises 
retained for the common use of the tenants. • ); ~~at 
§ 651 ("The landlord's interference with the tenant's right 
of access and exit ... may constitute a constructive 
eviction, especially in case of the lease of rooms or 
apartments in a building.•). T~nts are also entitled to 
an implied right of necessity for the use of conduits and 
pipes through a building for utility ecrvic~a. even if it 
includes some enlargement. ~at 5 632. 

503 u.s. 519 (1992). 

~at 528 lemphaaie in original). 
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like virhour 9promarically having to pay 
CO!Zq)eDSAtioo. 

By requiring MTB ovoers to provide nondlqcrlminatory MTR nccra~ 

to telecocrmunications companies, thf' C011111ission similarly ad)usts 

existing contractual obligations of MTB ovners vis·A·vis their 

tenants to comply vith the public interest. Like the rent 

control ordinance in ~. the requested MTB access requirPment 

alters the relative rights existing under a rental contract and 

would not constitute a QAt ae taking. Indeed, the MTB ovners• 

provision of tena.nt access to telephone service will be altered 

by the Commission only to the uxrent that it g1ves tenants the 

right ro access rheir carriers ot choice. 22 

8. lllbere •o Physical Occupation Occura , The "Requi r ed 
Acquiesc ence• Anal)aia I a IJU.apla c ed . 

Because nondiscriminatory MTB access dces not amounr to a 

compolled phy!Sical occupation, the M'rB owners' initial cholc•• lO 

exclude all telecommunications companies is considered in a 

materially different: light than the manner in which the ~~ 

Court considered it. In Loretto, the cable operator argued that 

21 lA., ac S29 (cit:Lig Heart of Atlanta MoteL Inc. '1!...-llLIJ..J.ctl 
States, 379U.S. 241,261 (1964)). 

A regulation c:hor ie not a ~ ~ taking bur rather a 
•public program adjusting the beneCits and burdens o! 
economic lite to promote the comnou good • is analyzed by 
balancing tho public and private interests involvod. ~ 
Central Tranqp . Co , v . New Xork Cily, 439 U.S. 104, 12~ 

(1978)1 aAa AlaQ Agine y, Tiburon, 447 U.S. 2S5, 260·61 
(1980) . Under this analyeis, the public interest ·· ae 
defined by the pro-competitive goals o! the Florida SLalules 

· as well as rhe competitive benofito ror tenants land, 
indeed, tor MTB ovne.·s in light or the resulc;ant MTE V4lue 
enhancement), outweigh perceived burdens on M'rE ovnere LO 
jueti fy the provision o! oondiecriminatory MTB acceee. 

-I J· 



n choice existed because building ownera could avoid the 

otatutory access requirement s by ceasing to rent the property 

altogether . The Court rejected that argument , expressing a 

concern that a "l a ndlord's ability ~o rent his property may not 

be conditioned on his forfeiting the right to compensation for a 

physical occupation. • 2
J 

The ~ Court limited L9retto's forfeiture ot rights 

analysis to situatio~ in which a phyoical taking has alre~dy 

been found to exist. That is , in Loretto the statute allowed au 

an initial • invaaion• access by a c~lc operator even where ag 

cable operotor baa facili t ies in tb§ buildigq. By contraet, in 

~. no canpelled physical occupation was found. All noted above, 

the ordinance was deemed a valid regulation of the existing 

contractual landlord·tenant relationship. Where, as in ~. no 

compelled physical occupation is present, the MTE owner cannot be 

oaid to be forced into forfeiting the right to rent property 1n 

order to avoid a compelled physical occupation. 24 Hence, the 

•required acquiescence• analysis is 1nappos1te. 

The requested nondiscriminatory MTE access requirement 

merely regulates a voluntarily executed contract and does not 

permit telecorrmunications company access in the Cir:st inutancc. 

It therefore cannot be considered a ~ 4e taking. Por this 

reason, although the MTB ovner retains a meaningful cholcP to 

24 

woretto, 458 u.s. at 439, n.l7. 

Indeed, the erroct i• identical to a Cocm~luolon lmpot~cd 
prohibition on telocommunicatione companies from ocrving 
MTBs to which nondiscriminatory access is not permitted. 
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avoid an MTB access obligation, the •required acquiescence• 

inquiry need not be pursued. 

c. Bvcn 0'114er A •a.qu.ired .t.cquiuae.nae• .t..nalyaia, MTE 
Access Does Wot Conatitute A Taking. 

Nevertheless, even if che analysis were pursued. a 

nondiscriminatory MTB access requirement does not amount to a 

taking because i t lacke the necessary element of •requir ed 

acquiescence •. 25 The Supreme Court concluded that t~e Pole 

Attachment Act of 1978 did not ef!ect a taking because there was 

no •required acquiescence.•1' That is, the Act simply gave the 

Commission authority to regulate rates; it did not Coree pole 

owners to enter into contracts where there were none. Moreover. 

in~. t he Court concluded that •[b)ecause they voluntarily 

open[edl their property co occupation by others, petitioners 

cannot assert a per se right to compensation based on their 

inability co e xclude particular individuals. • 21 

Likewise, MTE owners subject to the r equested 

nondiscriminatory MTB access requirement retain a meaningful 

choice to restrict the access of any and all telccoarnunications 

companies. Th~y are not compelled to permit access to anyone i n 

the first i nstance. However, as in~. once they have •ope n(edl 

~Federal Cgmmunications Cgmm'n y , Florida Power Core ,, 
480 o.s. 245 (1987 ) (li.miting Loretto to tind a permanent 
physica~ occupation only where the element of •required 
acquiescence • is present). 

~at 252 ( "Thi s elem lnt of required acquiescence is at the 
heart ot the concept ot occupation. • ). 

~. 503 o.s. at S31 (citing Heort o! Atlanta Motel . Inc y. 
United Statea, 379 U.S. 241, 261 (1964 )). 
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cheir property to occupation by others,• the government retains a 

legitimate reguLatory interest in that relationship and MTB 

owners cannot assert a physical invasion takings claim. Because 

nondiscriminatory MTB access, by definition, addresses situations 

in which one carrier ha s access to an MTB, cases involving 

subsequent entry (such as ~) are more closely analogous t o the 

poeitionu advocated by the Joint Commente~s than cases which 

address the allowance of an initial •invasion• (such as LgrettQ). 

The Stor e r Coble case is <Jimilarly distinguishable Crom the 

instant request. 21 In Storer Cable, the Plorido Supreme Court 

concluded that •the placement of cable television equlpmenL and 

wiring on apartment-complex property that is not specifically 

h~ld out for tenant use constitutes a takin~.·29 Moreover. the 

requirement was deemed unconstit:utional even though the stacuce 

sought to classify cable TV access as a cenant right. 

Nevertheless, like Loretto, the case discussed the right to 

exclude the first cable operator. By contrast, the MTB access a t 

issue in the Commission's workshops contemplates the ~ight to 

exclude t he subueguent telecommunications companieu. The 

difference is of constitutional significance. As noted above, 

the Joint Commenters• proposal would merely regulate the practice 

29 

Storer Cable T.V. oC Plorido y. Surnmecwinds Apartments, 493 
So.2d 417 (1986). 

~At 418. 
the building 
cable wiring 

The statute at issue prohibited compensation to 
owner for allowing access to the building for 
inatallation. 
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o! allowing access rather than mandating the same. Of course, 

the MTB owner i s allowed the choice of whether to partic~pale in 

the regime in the first instance by deciding whether or not to 

grant access to the incumbent LEC ("ILEC'l or another single 

telecomm•nications company. 10 In sum, the Commission should not 

hesitate to order or recommend nondiscriminato1y and direct MTE 

access bas ed on Takings Clause concerno.l 1 

VI. COKPJDISATION roa JlTII ACCKSS SBOtnJ) !Ia KSTA!ILISIIBD AND 
ASSKSSlm ON A RKASOIJULK AND IJIOWDISCRD«DDATORY BASIS . 

Reason<tble compensation to l'rl'B owners Cor telecomnunicacions 

company access would suggest that some relationship to cost is 

warranted. The Texas Public Utilities Commtssion considered this 

issue and concluded likewibe . Its building access Enforcement 

Policy Paper notes that 

)0 

)I 

(c )ompenuation mechanisll\9 that are based on 
the number of tenants or revenues are not 
reasonable because these arrangements have 
the potential to hamper market entry and 
discriminate against more etficient 
telecomrunications utilities. By equating 
the cost ot access to the number of tenants 
served or the revenues generated by the 
utility in serving the building's tenants, 
the property owner eff&ctlvely discriminateo 
against the telecommunications utility with 

~federal COmmunications Comm•n y. Florida Power Corp., 
480 U.S. 245, 255 (1987) !limiting L9retto and concluding 
that a permanent physical occupation exists only where the 
element o t •required acquiescence • is present and noting 
that the •element of required acquiescence is at tho heart 
of the concept ot occupation•). 

Alternatively, i! nondiscriminatory .tnd direct l'rl'R ••cc:I!IIB is 
deemed a taking, the Legislature ~;an require thcst tull 
compensation bo paid to an l'rl'E owner in exchange !or 
tolecommunications company accesa to the MTR, oubj~rl t o 
review by the Commission or tho courts. 
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more customers or greater revenue by causing 
the utility to pay more than a lese etffcient 
provider tor the same amount ot space. 

The Joint CommenterA recommend the adoption of a similar approach 

for Florida. As a consequence, telecommunications compAnies will 

be provided the correct economic signals t o serve tenant end 

users · · artificial economic barriers will not deter ••fflcient 

competitive entry ·• and Florida tenants will not lose 

t.elecorrmunications options or pay in!lated telecommunlclltlons 

rates. 

Some workshop participants suggested tha• MTE owners must be 

reimbursed •cull compensation • tor MTE access · a suggestion 

th~t appears to mistakenly assume a constitutional taktnq. 

Notwithstanding the absence of a taking, as explained above, the 

Plorida constitutional standard ot •rull compensation• roc MTE 

access, when properly calculated, may provide Cor the reaoonable 

compensation that an MTB owner can demand tor telecommunlclltlons 

company access. 

"Pull cocapenaation, • within the ln'!aning or thtz Plorldtl 

Constitution, is determined by reference t o th~ stat• o f atfa11s 

that would have existed absent any condemnation proceeding 

l2 InfoQMl piepyte Beaolytioo: Bight s ot Telecoamunicotiono 
Utilities and Ptopectv Qwnere Undqr PU&A Building Acceso 
Prpyisipna. Project No. 18000, Bnforcement Polley Ht'mor.u~eJum 
!com Ann H . Collin .~nd BJ lJ Hagness, Otflce of CutHOtr>et 
Protection, to Chairman h~ and ComnUsslonecs Wsluh dn~ 
Curran at 6 (Oct. 29, 1997). 
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whatever ·• had the owners retained ownership. 11 Pair market 

value may be used to calculate fu~l compensation , but the two are 

not necessarily identical. 14 Indeed , •[t)ull compensation in 

eminent domain matters consists o! t wo elements: the v~lue of 

che property taken, and severance damages to the rema1nder . if 

any, in a partial taking. • 15 This calcu lation contemplates the 

value enhancement generated by the presence o! alternative 

telecommunications companies within an MTB. 16 Therefore, full 

compensation , or the diffe r ence in value o! che MTB attributable 

to the presence of alternative telecommunications facilities . may 

constitute the reasonable compensation owed an MTB owner for 

telecommunications company a.:cess. 

1] 

15 

Plorida pept- of Reyenue ''· Orange County, 620 So.2d 991 
(1993) . 

~ Jackspnyille Expressway Authority y, Henry C, QuPrec 
~. 108 So.2d 289, 291 11958) ( •Although f air market value 
is a.n important element in the compensation formula, it: is 
not: an exclusive standard in this jur isdiction. Fair market 
value is merely a tool to assist lt:he court) in determining 
whac is !ull or jusc compensation, wichin che purview of 
!the] conscicutional requirement.•). 

Dept. o! Transportation y. Rogers, 705 So.2d 584, 587 (5th 
Dist. Pla. 1997). 

~Taylor y . State Dept. of Transpor,ation, 701 So.2d 610 
(2d Diet. Pla. 1997) (severance damages in emlnenc domain 
proceedings are generally mo11our~>d by th" reduction in valu"> 
co the remaining property) . 



VII. CONCLUSION 

Por the foregoing reasons, the Joint Commenters respectfully 

request that the Commission suggest to the Legislature prompt 

enactment of clear, simple legislation providing the MTE access 

consistent vith the principles articulated above !or the State ot 

Florida. MOreover, should c. he COIII!Iission deem it. appropriat€!, i1: 

should , ~ sponte , initiate a rule making to adopt MTE acce~= 

rules consistent vith these conmenc.s. 

By: 

WILLJ:IB PAD fo GALLAGRBll. 
Three Lafayette Centre 
1155 21st Street, N.W. 
Washington, D.C. 20036 
(202) 328·8000 

Respectfully submitted, 

e. SPIIlB"' COIOlWtCATIONSI 
TBLBPORT CONMOVICATIONS GROUP/ 

TCO SOUTH PLORIDA1 
TBLI OIDIT 1 AllD 
TIHB lfARNKR TBLBCOM 

Attorneys for Teligent, Inc. and submitted with the 
express permission of the individual Joint. Commencers. 

Auguot 26, 1998 
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