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Enclosed for filing are 11n original and lifieen (IS) copies Md o diskcnc ofBOMA 's 
comments regarding !he above-aptioned matter. I have al5o enclosed one cxlro cor> of rhc 
comments to be dntc·S14mped and returned to me in the cndosed Federal ExprC.1S envelope. 

If you hllvc: cny questions or comments, please feel free to eall 
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Very truly yours. 

l'tflllcr & Y•n t:•too, r. t. L.C. 
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B£fOR£TIIt OR/GINA[ 
FLORIDA PUBLIC SERVICE COMMISSION 

TaUahune, florida 

In Rc Issue ldcnti fie~~lion Work.shop ) 
For Undocketed Spocial Project: ) 
Ac:cess by Telec:ommWllations ) 
Companies to Customcn in Mulu-Tmant ) 
f.ovironmen!J > 

Special Project No. 980000B·SP 

PETTTION TO INTERVENE OF 
BUILDING OWNERS AND MANAGERS AS$0 C IATION INTERNATIONAL. 

INSTITUTE OF R£AL EST ATE MANAGEMENT 
INTERNATIONAL COUNCIL 0.' SIJOPPlNG CENTERS 

NATIONAL APARTMENT ASSOCIATION 
NATIONAL ASSOCIATION OF R£AL EST AT£ INVESTMENTTRU!iT S 

NATIONAL MULTIIJOUSING COUNCIL 

Pursuant to lhe Rule 25·22.039, Florida Adminasttali\'C Codc,lhe Buildmg Owncn and 

Monaac:rs Associauon International, lhe lnstllutc of Real Estate ManAgement. the lntem:~t•oi'Lll 

Counci l of Sboppina CentCTJ,lbc National ApMmcnt Association. Nalionnl AMOC•ntwn of RCA I 

Esuue Investment Trus!J; and the Nallonal Multi llousin11 Council (the MReal Estate CoalitionM) 

hen:by petition to Intervene m the above-<:~~p~toned proeecdm&· 

The Real Estate COAlition c:onsisu of a group of national trade IWOCiations representing 

the: interests of owmrs and 11\MII&CCS of multl·Wlit propenies.' None of the members of the: 

1 The Buildin& OwnctJ and Manaacn Association lntem:ltional is a fedcrntion of nl~y-e•ght 
IOC4lassoclatiOOJ repcCKntlna I S,OOO owncn and manager~ of ova six billion aquarc feet of 
commc:rclal propenie~~ in North America. Thc IOJiitutc of Real Eawe Manaac:rncnt represents 
propeny managers of multi-family n:sldcntlal ofT'IU bu1ldmp, retail, induwial and homeowners 
usoc:iation properties In lhe U.S. and Canada.. The lntc:mauonaJ Council ofSboppina Cc:nten is 
the: lrllde association of lhe abopplna c:cnLa industry, with 30.000 members 1n 60 countrie1 The: 
National Apsttmatt Aaoc:ialion ia lhe Jar&c:st industry·~~oide. nonprofitlrlldc associahon de\ otd 

solely to the needs of the: apertmmt indu.ruy. The Nalionlll AssociAtion of Real l~tc 
lnvcslmCIIt Trus!J iJ the national lnlde auoclalion for real cJIAtc companies: its members are 
o~ 2SO real cJtatc Investment trus!J and other public busineuca that own, operntc and finance 
income producina real catate, u well u over 2,000 Individuals who advise. study and JCTVice 

r ·r .. ' 
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Coalition is a party to this proceeding.. Among the issues being studied b)• the Commission are 

whether building owners and lll&llllflei'S may be required to grant the employec31lnd agents of 

telecommunlcallons providers ec<:ea to their premises or pennil the pta«ment of facilities 

owned by telecommunications providers on their premises without the con$Cnt of the owner. 

Thus. the Rc:al Estate Coalhion is potential ly adversely afTceted by the proceeding o.nd wishes to 

offer its views for the Commission's consideration_ 

these businesses. 1bc National Multi Housina Council tepcc:acnts the intcrc:JU or more than six 
hundred of the nation's lar&t:a and 1110$1 respected rums involved in lb.: mulli·fllltlily rental 
housing industl}', ineludina owncn and manaaers of cooperatives and condominiums. 
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The Real Es1Ate Coalition respectfully requests that the Commission grunt its Petition to 

lntm-ene in order to accept and consider the atUICbcd Conuncnts. 

Of Counsel: 

Gerard Lavery Lcdcn:r 

Respectfully submiucd. 

Willi11111 Malooc: 
Miller & V1111 Eaton, P.L.L.C. 
I ISS Connecticut Avenue, NW 
Suite 1000 
Washington, DC 20036 
Tel: (202) 785.06()0 
Fax: (202) 785·1234 
c·mail: IDJUlleS@miltervancnton.com 

Attorneys for: 
Build! nit 0wnm ood Mwgcrs Mmjntion 
!nkD!Alionl\1: Institute pf Rc;ol &swe Mnn.1gemcnt: 
NotioMI Ap!!!lmcnt A:yocjot!on: Nntiona! 
Amcintion oCRcol Es!A!C Investment Trust$: 
NotipMI Multi Housjng Council 

Vice Presidcnt-lnduslrV and Government Affairs 
Building Owners ond MIIJ\IIaers 

Associlllion lntcrnationnt 
1201 New York Ave., N.W. 
Suite 300 
Washington, D.C. 20005 

Tony M. Edwards, Esq. 
Gcnerol Counsel 
National Assoc:illtion of Real Estate lovCS\rl\ent Trusts 
1129 20th Stn:et. N.W. 
Suite 305 
Washington, D.C. 20036 

August 26, 199& 
(~ c.lknllfiOMI\·1' 7V .0 I·IMkkoWirtn¥ J lorhla Ptll t'cwnmt.nh 'n 1 ""'-"'-
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BEFORE THE 
FLORIDA PUBLIC SERVlCE COMMISSION 

TaUabuue, Florida 

In Rc Issue Identification Worbbop ) 
For Undocketed Special Project: ) 
Acc:css by Telecommunications ) 
Compenics to Customers in Multi· Tenant ) 
Environments ) 

COMMENTS OF 

Special Project No. 9800000-SP 

BUILDING OWNERS AND MANAGERS ASSOCIATION INTERNATIONAL 
INSTITUTE OF REAL EST ATE MANAGEMENT 

INTERNATIONAL COUNCIL OJ.' SHOPPING CENTERS 
NATIONAL APARTMENT ASSOCIATION 

NATIONAL ASSOCIATION OF REAL ESTATE INVESTMENT TRU~TS 
NATIONAL MULTI HOUSING COUNCIL 

IAiroductloo 

The Buildtng Owners o.nd M~UU~gers AsJK>eio.tlon lntemntlonnl, lhe Institute of Rwl Esto.lc 

Mtl.llllgemCnl. the lntcmational Council of Shopping Centers. the NmtionAI Apnrtmcnt 

Association, the National Association of Real Estate Investment Trusts; and the Notional Mu.hl 

Housing CoWJCil (the ~Real E&utc Coalition") respectfully submitlhcsc Comments in 

connection with the Comml.ssion's comiderntion of issues reloted to access by 

telccommuni.cations companies to private property. 

The Real Estate Coalition is a group of notionnllrnde n.ssociutions represemin11 the 

intm:sts of owners and IIUIJ\Dgen of multi-unit properties.1 The Real Estate Coolition Wll.ll created 

1 The Building Ownas and Mlnqcts Association International is a federuuon of ninety-eight 
local ~t<sociations representing IS,OOO owners and mMagers of over six billion sqU!II'C feet of 
commercial properties in North America. TI1e Institute of Real Estate Management represents 
property managen of multi·family residential office buildings, retllll, indus!tlal mod homeowners 
association properties in the U.S. and Canada.. The lntc:rnalional COWJCil of Shopping Centers is 
the tnlde association of the shopping center Industry, with 30,000 mcmbus in 60 coumries. The 



to inform rcg.ulatory agencies and other deciJion makers of the views of the real csUite indU$1J)' 

concerning forced access to buildings by telecommunications providc:n. During the counc of 

this proceeding, represen1nt1ves of various telecommunicnlio;u ccmpani"" have mllde suuemcni.S 

regarding the lc:gal basiJ for forced 8CCICSS and the status of forced K<:ess propomlJ at the fc:dc:nll 

level nnd in states other than Florida. 1bc Real Es!nte Coalition believes that the Commission 

would benefit from a more complete unden!nnding of the: state of the lnw nt the federal level and 

in California and TcXliS. The Real Eatatc Coalition also strongly opposes all propoSI\IS for forced 

access aod urges the Commission to rec:ogniz.c: the legal pitfalls of any effon to establish a fo=d 

occc:so regime in Florida. 

l. MANDATORY PHYSICAL ACCESS TO BUILDINGS CONSTITUTES A 
TAKING UNDER THE FIITB AA1ENDM£NT. 

Represenlntivcs of the tdeeommunlcatio.ns indU$1J)' ol\cn blithely Ignore or sweep aside 

the complex issues associated with forcing physical occcss to buildings. Chief runong these is 

the prohibition on the taking of private property contained in the Fifth Amendment to the federal 

Constitution. In Lormo v. 'IH1Promptu ManhDIIan CATV Corp, 458 U.S. 419 (1982). the U.S. 

Supreme Coun declared that a state law that gh·cs a service provider the right to physically 

occupy the property of o third party constitutes a •aking ... The power to exclude haJ tmditlonnlly 

been considered one of the most IJ'e4sured strands in an owncr's bundle ofp!Op(ny rignlS.~ ld 

at 435-36. This holding remains unrestricted and WICballenged. Therefore. any anemptto 

Notional AporiJllcnt Association is the lqcst indU$1J)'·wide, nonprofit tmde association devoted 
solely to the needs of the apartment Industry. The National Association of Real ~!state 
lnvesunc:nt Tnuts iJ the natiooal u.de -ialion for real estate com ponies; ils mcmben an: 
over 250 real CSin1e investment trustS lind other public: businesses that own. opetate and finance 
income-producing real eswc, as well as over 2,000 individuals who advise. study lind service 
these: businesses. The National Multi Housing CoWICil represeni.S the inte=u oi more than six 
hundred of the nation's llll'l!est and most respected firms involved in the multi-family rental 
housing indusuy, inc:ludina ownc:naud managm of cooperatives and condominiwns . 
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e51Jiblish a forced access regime in Florida- whether through lcglslntion or regulation - •viii 

mise impor1Mt Constitutional Issues.' 

The recent decision in Gulf Po M-er Co. v. U.S .. 99& F. Supp. 1386 (N.D. Fla. 1998) 

applies lhc rule of Lortllo, and staleS that forced access is a (Hr se taking. The coun held that47 

U.S.C. § 224{1)(1) effecu atakina because it requires a utility to provide all telecommunications 

carriers and cable companies wilh IICCCSS to its poles. ducts. conduits and rights-of-way. The 

coun found that Section 224(1)(1) differs from lbc earlier vcnsion of 47 U.S.C. § 224 upheld In 

f'CC v. Florldo Power Corp., 480 U.S. 24S (1987). because Section 224(1)( 1) gives the utility no 

discretion. A utility must allow any carrier that reqUCSlS IICCC$S to use its poles: be<:awc: the 

utility has no choice, tbc sWut.c: effects a lAking.. Similarly. any Florida law or regulation that 

would require buildina ownensto allow telecommunicatioM providers to install facilities on their 

premises would constitute u toking. 

In addition, o.ny taking must be expressly authoriud by low. BelT Arlontlc Ttl. Cos. v. 

f'CC. 24 F.Jd 1441 (D.C. Cir. 1994). The Commission has exclusive jurisdiction over services 

provided by teleeommunieations companies under FIL StoL § )64.01(2), but !his jurisdiction 

docs not extend to building ownen. nus means that the Commission cannot adopt forced accc"s 

rcguhuioDJ unless lhe Florida legislature expands the scope of lhc Commission's jurisdiction to 

include building ownens, nnd expressly authorizes the Comminion to toke privote property for 

lhis purpose. 

l Atlached as Exhibit A is an anal }'lis of Fifth Amendment issues prepared for the Real Estate 
C0111ition by Professor Charles Haar of Harvard Law School. Although some of the wuc:s 
dlscuased by Profeasor HIM tw not directly on point because the analysis was prepared for a 
proccedina before the Federal Communications Commission (''FCC'1 ocldressing n:lctcd but 
somcwhct differcntlnue1, the analytls discusses Lorello and relntod tases. It clso illustmlcs 
both lhc complcxlty oftakinas Iss~. and lhe range ofaraumenta available to property owncn1 
faced wilh taldngs. 

-3-



But cvc:nlflbc legislatun: wm: to adopt the neceunry legislation. the maller would not 

end there. The Fifth Amendment pennits takings only if they arc: for a "public purpose.'' nnd if 

nlfe<:tc<l property own<:n =ivc: ~just compcMOtion." Thw.. any legisl..Uon or •ubscqi>C1\: :ulc 

that might be adopted In Florida would be subject to thb two-pronged test. 

According lO tbc U.S. Supreme Coun.o taking mll31 be: "mtiorutlly related too 

conceivable public pwpose." NarloMI R.R. Passrngu Corp v. Boston & MaiM Corp, SOl U.S. 

407, 422 (1992). We do not believe that a taking designed to allow one group of private parties 

to obtain the use of property bc:longlnato another group of private parties at mle$lo\Yc:t than 

those normally negotiated in the free market ia ncc:es.urily for a "public purpose." The 

ostensible purpose would be to promocc competition in the t.elccommunications market but there: 

an: now over 200 certificatod carrien in the ~llllc offloridll.
4 

The cnonnous growth in the 

nwnbc:r of carrim inJU$1 a few years indicates thllt new providcn =able to reach their 

customers. The actions of building owners arc: not impeding tbc growth of competition. 

Consequently, talclnglhc propeny of building owners through forced I>C(:eSS rc:gulohon would not 

be nuiorutlly rclotod to the go.J of enhancing competition. 

Furthermore, even if forced access were found to be: foro public pwposc, buillling 

owne~ ore entitled to just compensation. E:ltablishlng n mechanism for detcmtining 

compensation ia not os simple llS some mny llf8UC· For cxllmplc. it1s not ot aJI ciCGt that an 

udmini5trotivc body like the Commiuion iJ pcnnined to determine just compeiWllion. A leading 

Supreme CoiU1 decision on taldlliJ in llencmlll&tes tlutt decisions concerning just compensation 

arc the responsibility of the c:owu. MotWngomla Navlf(atlon Co. v. U.S .. 148 U.S. 312 (1893) 

• Accordina to SlAte Telephone Reaulotion RC!lOrt (Aus. 21. 1998), Florid4 b41lbc largest 
nwnbc:t of competitive local cxchnn&c carrien in the country, more than New York and lllinoiJ 
combined. 

. 4. 



In th:lt ease. the Coun struck dO'IIo'l'l n federal Sl4tulc thnt purponed 10 c:s14bll~b lhc amount of 

compensation to be poid for the condc:mnatloo of o lock nod dam on the Mononpbclo River. 

Under Monongahelu, DCil.hcr the: florida legislature nor the Commis.sion may establish in 

advance the amount of compc:nsation 10 be p4id to a building owner who is forced 10 permit the 

physical oc:c:upation of his propeny. Funhc:nnon:, the Monongalrda Coun staled thnt "Whatever 

be the uue vnluc of that which (the govcmmc:nt)l4kcs from the individual owner must be poid to 

him, befon: it can be said that just compensation for II~ propcny 11M been made." 148 U.S. at 

336. Any effon to establish guidelines or sta.n<lal1b for determining compensation by surute or 

regulation is then:fon: constilutionally suspect, because: the propcny OWDCr is entitled to the "uue 

value" of the propeny, and pn:exiJting e1lllldJud! may ignon: factors rtec:ded to dctc:rmine the: uue 

value. 

We undc:rstand that some: portlc:s have n:licd on the Gulf Powtr deeision to IUl!Ue that the 

Commiuioo or the Jc:gislatun: may set compensation foro llllting. In addition to deelaring. quite 

conttlly,thotthe FCC's pole Gt14c:hment rules effect a wing. Gui/Po,..rr held that the FCC 

mny set the amount of compmsation. But u just discussed,this iJ not Gt nil clcar.J Furthermore, 

J Then: are numerous other problernJ with relying on Gulf Power. First. the decision is 
curn:nlly on appeal at the Eleventh Circuit, and the holding regGrding the abtlity of an 
administrative agency 10 establish compensation may be reversed. Second, the dcciJion is not 
supponc:d by G clcclsioo of either the Eleventh Circuit or the Supn:me Court. Third, the principii! 
ca5e on which Gulf Powu relics is IUclf ICriOIIlly flawed. IYI.rcons/11 Centro/ Lim/tell\' P11blic 
S<lrvlc~ Comnr'n ofWisroMin. 9.S F.ld 13S9 (~ Cir. 1996), usuma that the riVtt of judicial 
n:vic:w of oompcnsatlon CSI&bllsbcd by t.Didmlnistrative agency is cquivlllmtiO the right to hn••e 
compensation set by a c:ourt. But qcncy decisions may be n:vic:wcd under atllll<IAnh tlult make 
them more difikult 10 overturn tba:l cowt compensation a~. and nn admininrativc ~~&ency's 
condemnation procedures may not offer the aame right.J M<l protcctiom as a court's. For all 
thCJSC reasons, any rcgula!Ory JCbcme that n:Jles on Gulf PoM"~r is subject to lltti!Ck and could be 
overturned. 

• s . 
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even 1f it wen: com:ct. we do 1101 believe thltt either the leaislalure nor the Commiuion ,.;sh to 

enter th1s morass. for several n:asons. For exam,·•- we do not behe>e tlu\t the ComtniSSIOOIJ 10 

a positioo10 make individual cldcnninations oo to.•• opo:n nn. With hundreds of c:atriers and 

thousands of buildings in the C,t. •e of Florida, there ore hi,.. J be thousands of individual 

wings if the State adopU forecd DCCC$S. While the couru lu\ve c:xlensive cxpcrlence In lu\ndling 

W.in111 cues and tbc resources 10 do it, the Commission does not. To avoid lAking on this 

enormous c:uc:load,lhe Commission \Oo'OUid have to adopt a flat fee mcclu\nism, which is clearly 

prohibiled by Monong:JJJL}a. 

In 8dclitlon, any auempc 10 esubliJh ameraJaulddincs for dcwminina compmsauon 

rather than a flal fee is a1Jo suspect under MonongoMia and wtll sw-cly be chalkna«<. E'= if 

the CommiJsion adopkd a meebaniJm 111lowina for bu1lding OwnctS to )CU inch vidual revit" of 

their ca.scs if they believed the rules did not provide for adequate compcns~~tion. it would lu\vc to 

review mony cues eoc:h ye41. 1bc Commission should not forget that it has no expcni5C in real 

estate mlllten, and, as discuucd earlier. has no jurUJiction over building owncn. 

We a1Jo do not believe thai the state lea1sloture IS hkcly to endorse such a mJUSi,·c W.ing 

of pnvatc propcny. 

Finally. this is simply not an appropriate case for regulation of DnY l..1nd. Any reaulatory 

scheme will interfere with the free marltct and force buildina owners cithcr to accept less than 

JUS1 compensation, or incur cxcasivc tranSaCtion costs. It IS far more cffcxti~ for the Jl4fl"·• to 

reach individual neaotiated aolutlons than for the aovemment to try to 1mpo::e • solution This is 

true under any compensation scbc:mc the Commiulnn nr the le11islnture miaJ\ttry w e1t11hlish If 

the C1.mmiulon attempts to estab'Uh flat fees or a standard fee struc:ture, mony prop<'ny ownen 

. 6. 
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will be WldCTCOmpcnsa•ed. And condemnation procccdonp impose greater transaction CO)ts thAn 

the free rnarlltt, which is \\-'by they should be rcscned for ltllly public purposes. 

Accordinily, the Commission and the legul&tW'C would be on w~4k ifOund if they ~re 

10 attempt to adopt a forced access n:quimncnt. There is no question that any fon:eJ ~~eccss 

scheme would constitute a taking, and any attempt to pc:nnit the Commis:Jion 1.0 estnbliah 

c~mpensotion is subject to constitutional ehallenge. 

II. THE FEDERAL COMMUNICA TJONS COMMISSION tlAS EXPRESSLY 
CONSIDERED WHETHER TO IMPOSE FORCED ACCESS, AND UAS NOT 
DONE SO. 

Over two yean ago, the FCC initiated a rulemaking 10 comidcr, arnon& other ossues, 

whether telecommunications servMll: providcra should be a;ranted access to pcwatc propc11y. In 

Ttd~communlcatlons &rvtcu Inside Wfrf tg, Docket 9S·I84, Notice of Proposed Rulemalcon&. II 

FCC Red. 2747 (1996), the FCC sought comment on the following issues: 

• The current statw of the law regarding occeas to priva.tc property by cable opcmoors 

' 1d telephone compllllie:s 

• Whether and how rules iOvcmlna ecce:ss 10 custom=' pmniiCS should be 

harmonized if telephone, video, and other services can be provided over a sinile "'ire. 

• Wbcthcr allowing a company that possesses an casement for one service provoder to 

usc the caxmcntiO provide another service would constitute D Fifth Amendment 

taking. 

• Whether the FCC should attempt to create n«CSJ purity among service provodcrs, w1d 

whether there arc any statutory or constitutional impediments to that goal 

ld at 277S·2776. 



After considering cxlcmivc comments from !he telecommunications indusuy and olhcr 

intercsud parties.. including the Real Estate Coahuon. the FCC dc<:idcd notiO lldopl rulc:s 

requiring buikllna owners 10 allow saviee providen to c:nter !heir premises 

Ttltcommunlcallons &rvicu Inside Wiring. Docl:ct 9S.I84, Report and Order and Second 

Further Notice of Proposed Rulemalcing, I 3 FCC Red. 3659. 3742-3744 ( 1997) ("Inside Wiring 

Order''). The FCC noted that its intcrconnec1ion rules- which 11n: currently under 

rc<:onsldcration- edd:ress !he issue of IIClC:e$S to the fac:ilitles and rights-of-way of telephone 

companies. /d. 111 3742. Those rules do 001 give telecommunications providers !he ria."~ to 

in)IJ&llthcir fao:ilitics on private p<OpCrty whhoullhc owner's c:onscnL Sa lmpltm~nJulfon of 

Loco/ Comp.lltfon Provtslons lntlrt TtltcommUIIIcotlons Act of 1996. CC Docket No. 96-98 and 

lnurcomttctlon IHr-..~cm Loco/ Excha!!g. Ca. rltrl ond Commut'fol Mobllt RDdlo Strvlu 

Provldtrt. CC Docket No. 9S.I8S. FIM Repon and Order. II FCC Red IS499(1996). 

The: FCC also noted that numerous court d~isions hnvc held that 47 U.S.C. § S4 l(aX2) 

docs not provide cable opera10n access 10 private ulilit) easements. and the FCC declined to 

rcc:xamine those decisions. /nsldt Wiring Ordtr at 3 743. 

Consequently, there is no FCC ~aulat.ion that would penn1t a tdecornmunic:auons 

provider to enter a building without !he consent of !he owner Nor is lhcrc: ..ny prov1sion of 

fcdcnd law gn.nling such a right. Although lhc FCC lw attempted 10 rcscr\'c the nght to adopt 

such regulations, it has no authority to do so under present t.w. ru dU.:uascd above. any 

rcquu·emcnt for forced pbysic:al IICCCSS constitutes allldng. and !he FCC does not hn\e !he power 

to effect a IAk.in& \vithout ex~ slatutory authority, under the holdins of Btl/ Atlantic Td. Cos 

v FCC. 24 F.ld 1441 (D.C. Cir. 1994). ConKqucntly, without Congressional IICiion.lhc FCC 

cannot odopt forced acc:ess ~ulatlons. 

. I. 



III. THE CALIFORNIA PUBLIC UTILITY COMMISSION IS APPARENTLY 
ABOUT TO REJECT CALLS FOR FORCED ACCESS. 

We Wldc:rstalld that vario~U panics lulvc cited California BS an example for Florida. We 

concur, bccnuse to date the California Public Utility Commisston bas not adopted a forced acc~:ess 

requirement, and it now appean that it will explicitly reject such an approach. 

In M~~rt:h 1996, the CAlifornia Commisslon initialed a prwccdingto address issues 

relAted to the c:ntty of Competitive Local Exchan&e Carriers in the California market. Ow:ug 

this proceeding, various parties filed commaus urging the California Commission to establish a 

right of forced occess in CaliforniA. ln response to the concemJ~ of the Rt:Dl Estate Coalition. the 

California Commission modified its ori~ draft decision to mak.c it clear that no provider may 

install its facilities in a building or usc: etiSCtnents granted to 11110ther provide.r without first 

obtaining the consent of the Wlderlying property owner. The California Commission nlso 

acknowledged th:u if does notlulve express statutory authority to regulate building owners, nor 

to require them to provide c:uTiers with equal access. Relevant portions of the reviled dmf\ 

decision nrc attached as Exhibit B. The dtafl decision bas not been adopted, but the matter is on 

the agenda for a meeting of the California Commission to be beld on September 3. A5 it stands. 

there is no right of forced access in California, tmd it oppe41S tbot this will remoin the case for the 

foreseeable future. 

IV. Til£ TEXAS PUBLIC UTILITY COMMISSION HAS NOT PROMULGATED 
RULES REGULATIJ''G THE R.ELATIONSHlP BETWEEN BUILDING 
OWNERS AND TELECOMMUNICATIONS PROVIDERS. 

In late 1997, the staffofthe Texas Public Utility Commission requested comment' on" 

proposed enforcement policy thai would have governed negotiations bctW«n property ownen 

n.nd telecommunications providers. including establishing requirements concerning 

compensation for aceess to buildings. The slllff initiated the prwccding at the reques1 of 
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tl:lccommuruc:atons providers. After n:c:civing comments from 1M tl:leconununacations indw;try 

and othcf paniCJ, indllding 1M Real Eslatl: Coalttion. the staff presented the mant'r to the T"u.s 

Cumrnission. buc no Ktion wa.s ever l.aken. 

Among 1M questions posed by 1M drafi enf'on:cmcnt policy wm:: 

• Whtthcr compmsation medwumu should be: b:lscd on 1M nwnbc:r of tenants 

served. the amount of ~ues senensted by the pro.-cdcr. or the amount of spKC 

occupied by the providl:r. 

• Whether new providl:rs should be: trolLed the $M1C Min all respects" as incwnbc:ots. 

• Whether preexisting contniCU should continue. to be: enforced. 

• Whether providl:rs &bouJd be: allowed to cntl:r 1 building bc:fore !My ICtually have 

amomcn in the building. 

The Real Eltltc Coalition llfiUCd thlt the Texas Commission should not regulate, and 

should allow the murkct to determine what form of compcn.sotlon Is '"1110nnble. Ouilding 

owners will not bc:ha\-c unreasonably, boca""' they must provcdl: the services that !Mir tenants 

wanL We also noted that MnoodiJCrimincllion docs not n!Un cquallle1luncnt M There nrc many 

cusons for distinguishing among providers. and tc(lulallon .,.;u only intl:rferc \lolth on·the·spot 

business judgrnmts. 

Furthcnnorc, a.lthouah Texas law ostensibly tetjultCJ building ownm to gmm access on 

nondtscriminatory terms, many believe thlt the law Is unc;onstitutlonal. The constttutionality of 

the Ntutl: rcmalns to be: tested; to date, neither provtdl:rs nor owners ha~e sought to ran h-e the 

question in c:oun Property owners and tclecommuruc:ations providers conunuc to ncgotiote 

con~n~rtsjustas they have in the put. Consequmtly,the Jlahlle and the dnlfl enfon:l:ment policy 

currently smve only to Intimidate small property owners who do not Nlve the rcsoun:cs to dl:al 

. 10 . 



<m cqunltcnns with telecommunications providers. As we noted in our commenta befor~ the 

TexllS Commission, telecommunic:atlons proviclc:n do not need special righta or government 

protection. They c:spcdAIIy do not need to be pro~«tcd from building owners. 

Telecommunications providers are pcr{caly capable of holding their own in negotiations with 

building owncn. Even "small .. CLI~C's are gi1111ts when compared to the many truly smAll rcnl 

csuue companies with revenues of only a few million dollars a year, or less. 

Any ancmptto adopt a forced access law or regulation in Florida will end the same: way 

as the Texas efTon. It .,.,;u either be fowxl unconstitutional, once o suitable case ari5CS, or h will 

be honored only in the breach. 
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Coadualon 

The Commission should neit.bet odopt1111y fonn of forced uccdS. nor n:commcnd lhatlhc 

Florida legislature do so. Forcocii!CCCS$ constitutes a lAking of private property.lllld int.erfc:n:s 

with the free 11Ulrket. 

Of Counsel: 

Ocraro Lavery Lederer' Esq. 
Vice: President -Industry and Ooverni'DWt 
AtTain 
Building Owners IUld Managcn 

Association lniCniAllonal 
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Tony M. Edwards, Esq. 
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Before lbe 
FEDERAL COMMUNICATIONS COMMJ SSION 

Wublogtoo, D.C. l05S4 

In the Maner of 

Preemption of Local 
Zoning Regulation 
of Satellite Eatlh Stations 

In the Maner of 

Implementation of Section 207 
of the Tclecommwlleations 
Act of 1996 

Restrictions on Over·thc·Air 
Rec:cption Devices: 
Tdevi.\ion Broadcast Service 
and Multidlannel Multipoint 
Distribution Service 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

IB Docket No. 9S-S9 

CS Docket No. 96-83 

OECLARA TION OF CHARLES M. IIAAR 
IN SUPPORT OF REPLY COMMENTS OF 
NATIONAL APARTMENT ASSOCIATION 

BUILDING OWNERS AND MANAGERS ASSOCIATION 
NATIONAL REALTY COMMlTTEE 

INSTITUTE OF REA.L ESTATE MANAGEMENT 
INTERNATIONAL COUNCIL OF S HOPPING CENTERS 

NATIONAL MUI.T I HOUSING COUNCIL 
AMERICAN SENIORS HOUSING ASSOCIATION 

NATIONAL ASSOCIATION OF REAL ESTATE INVESTMENT TRUSTS 

I, Charles M. Haa:r. declare u follows: 

I submit this Dcclanluon in suppon of the Reply Comments of the above-named 

associations. 

I run a Profeuor of Lowat llarv~ml Low School and have served in this Cllpo<:ity since 

l9SS. I hove taught and written on property and c:onstitulionnllnw issuc.s for thiny ycnrs. A 



copy of my resum~ is etUKhed. I have edited a Casebook on ProJXT!y ood !.ow (with L. 

Liebman). nnd n Land· UK PIMninq CAsebook (Sth cd. 1996). The most recent book is Subyrb$ 

Under Sjege: RAce. Spree. nnd Audndous Judges (Prit.oeton U. P~ss 19'>6). I wus Chief 

Reporter for the American Lnw lnstirute's Model Land !Xvtlopmcnt Code in 1963-65; Assi5l.Ailt 

S~tary for MC!ropolilllll Development in the U.S. Department of I lousing and Urban 

Development in 196~8; Chair of Presidential Commissions on housing and wbM development 

(Presidents Johnson and Caner); IIDd Chairman of the MIISSIIChusctts Housing finiiJlCe Agency. 

Based on the f~going. I submit to the Commission in this Occlllllltion the follo"ing 

llll4lysis milking two points: ( I) a regulation that would require placement of Mtennae on 

owners' and common private property (by tenants or other occupants, involunwily by o~~ontn or 

by third parties), or limit restrictions In private agreements on such action. would be oInking 

under the Fifth Amendment, occordlng to several lines of coscs; and (2) bc:cousc of the Fifth 

Amendment implic:4tions, the Commission must npply a narrow construction of the S<-ctlon 207 

prohibition on certain privotc restrictions. 

I. TiiE PROPOSED REGULATION IS A TAKJNG 

A. A "PER SE" TAJ(lNG 

Under current United SIAICS Supreme Court precedent. "n pennllllCnt ph)oicol occupation 

outhoriud by government is 11 taking without regard to the public intcresu that it trulY serve:· 

Lorello y. TclcpromplCr MMbattM CATV Com .. 458 U.S. 419. 426 ( 1982). l.orcuo Involved a 

New York statute which outhoriz.cd the instal lation of cable television equipment on plaintiiT 

Loretto's apertment build ina rooftop. 'llle Coun held that this statute constituted n taking under 

the Pinh Amendment es applied to the SlAtes under the Fourteenth Amendment. TI1e installation 

involved the placement of cables nlong the roof"attached by screws or nttlls penetrating the 
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masonry." and lhc: placcmc:nl of two 11\rge siiYCT boxes along the roof cables insua.led wilh bolts. 

1.11.. 111422. In finding a laking. thc Coun noled that "phylical intrusion by govemmcnf' is n 

property n:stric1ion of unusually serious characlcr for purposes of lhe Takings Clouse. 1.11.. al 426. 

In thc Commission's Funher Notice of Proposed Ru!cna!sjng. lhc Commission seeks 

commentS on a proposed rule In connection wilh Section 207 of !he Telcc:ommunicatlons Act of 

1996 (lhc "Proposed Regulation"). The Proposed Regulation, in requiring thai owncn llllow 

placemenl of lllltcnnae (by occupants, involunlarily by owners or by third panics) on owners' and 

common privntc property. or llmh rc$lrictions in private agreements on sucl1 aclion. would 

direcdy Implicate lhc Lo!CUO rule. Such ins1Allation of rcccplion eqwpment would be preei&ely 

lhc kind of pemlllllCDl pb)'lical occupalion deemed M a laking by LO!t'!lO and the line of cases 

which follow its analym. 

The reasoning of Lon; !to extends ftllm an analysis of lhe character of property riglttS and 

the nature of the intrusion by government. The Coun did not IO<·~ ot the justlficAtion for lhe 

government's physical inuusion, but exclusively at whllt the gowrnmcnt bad done 10 the 

claimAilL It consl~ the injwy 10 lhc elsi!IWlt to be particulMiy serious not bcause of the 

financial loss Involved or other factors. but because of the l.ntrusiveness oflhc government's 

action. The Coun found llmt the chumant could not use chc physical orca occupied by lhe cable 

equipment and concluded that it is unconstitullonal pc:nnllllently 10 prcvenl an owner from 

occupying her own property. Consequcn1 upon the occupation. the "owner bas no righ11o 

possess !he occupied spaoe hirruclf ... (he] canoo1 exeludc othcrs (from the space. and he) can 

make no nonposscnory use ofthc property." 1.11.. ot 435·36. A permanent physiCAl occ:upalion is 

an especially severe incursion on the ordinary prerogAtives of ownership. ond consthutcs n Jl!:.l.Ai: 
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taktn& of property; lhis m,s rule provides certainty and Wldcrscon:s the consutuhonal 

prol«tion of private pcopeny. 

Subsequent Court opinions elCpllculy ~llffinn the L9n:uo rule: a regulauon that h.u the 

effect of subjectina property to a permanent physical occupation as alllking m.s no lllllllc:r how 

trivial the bwdcn thus imposed. I 

In Lsmt!o. the Court addressed the Issue of the public bcndil of the proposed ~IJulation. 

findina t1w 

where the chanlctcr of govcmrncn181 action is • pennancnt physical occupauon of 
property, our cases wlifonnly have found alllkin& to the extent of the occupation. 
without n:pnlco v.1leUlct the action achle\ es an important public benefit or tw 
only minimal CCOIIOOUC impaU on the ownc:r.2 

Followina thiJ ~the Proposed l«gulation effects • Fifth AmendmcntW:ir.; on 3 

property OWIIC1" who - punuantiO o lease or other private aa=mena - C4111l01 p~vcnt 

ploc:cmcnt on thQ owncl1' or wmmon private property of one or what could be mAny satellite 

disbes, microwave receivc:n, and other antennnc. The Court will not entertain any w1:aghin11 of 

the ~latlve costs and benefits associated with the regulation in the CA5C of a pennanent physical 

occupation. 1bcrefore.any public benefit or purpose (such as incn:a.scd competition in vatko 

SCfVica or the promion of video services w,lh edue.taonal and cultural bctoefitto the: consumer) 

is irrelevant to the analysis of whether 11 tak.ina tw occurred. Once it is establiihed that a 

~gulation authoriZI.S a permanent physical occupation. as the Proposed Rcgulataon would, a 

Stt. s.,a.. NoiiM y. Ca!lfomia Coo311l Commluion. 483 U.S. 825.831 (1987); Kmuwc 
Blrum!noys Coal Au'n y. DcBmcdiclis. 4ti0 U.S. 4 70, 489 n. l8 ( 1987); Yc:s: v. Cily of 
Exoodldo, 503 U.S. Sl9, S27 (1992). 

2 l.ott!!o, 4S8 U.S. at -4)4-)! WJ.iDa Penn ():nt!ll TrooiOOnalion Co, y. New York Cuy. 
431 u.s 104. 124 (1978)). 
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uU.ina bas occUlTed and further analysis of 1mponAIICle of pubhc benefits or degree of «ono<nic 

impact on the owoer is moot. 

8. ASSUMING ABCUENDOTU AT CERTAI N R£CEPTION 
EQUIPMENT IS NOT A PERMANENT INSTALLAT!ON, 
T HE PROPOSED REGULATION R.[MAINS A TAKJNG 

Some commcniCn have sugcsted thatliOmC installations of r«cption cqu1pment 

pw1UID110 the Proposed RrauJatlon may 1101 be '"pnnWlmf' and thus not subject to the Lorcuo 

I!I:LK takinp ntlc.J 

lbe Coun addrciscd a snualion in~ In which the occupation (a ~qulrc:mcnt of 

public aa:css) wu ctw.c1cri.?.cd u not permanent )el the Coun still found a laking. There is a 

lilenll sense in .,illth NoU1111'1 land wu 1101 subject 10 • "pcmwxnt" ph)-slcal occupation u 

LorellO's wu. but the Court dismWed this contention What is pivolalm the Coon's VICW must 

be the Slate ofbcil'i leaally defcnsclcu apinsl invasion &U any time. Even for non·pmnancnt 

antennae ins~alllllioll$, Court precc:dc:nt would render the l'mposcd Regulation a taking. 

A rc:gulalion fallina outside tbc I!I:LS lakinas rule for pertnAnenl physit&l occup3tions 

would be eonsuucd under the Pmp Cm!r!l f~e:~ual &nll)'JIS. Pcoo Cml!J! identifies thl'ce fae1ors 

"'hich have "pa:1icular sienifiCIDCC" in this analysis: (I) "the economic impact of the rcaulation 

on the claimant"; (2) "'the exlent to whlc:h the rc:aulation has Interfered with in\'estmcnl·~ked 

expeclations"; and (3) "the thanletc::r of the goV"lllmcntAloctlon. "4 An exam1Mtion of c:aeh of 

thc:st fac:toTs in the context of the Proposed Rcaulation renders the same outcome a.s under the 

Lorello rule. the Proposed Rcaut&tioo works • takina on the pcopcrty o"'ncr 

3 Perb3psccnain equipment c;ould be placed on a balcony and s«umm by ballast or its ovm 
weight. o'\IMCI by the occupant and removed when the occupant vac:ated the premises. 

!'eon Cmtral, 438 U.S. at 124. ~~K•iKrA£tna y.llphed S!4tc::t. 444 U.S 16-1, 17S 
(1979). 
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o. Severe economic jmMcl of the ProoossJ Regulation on OWUW· The 

market for residential as wcU as cornmen:ial property depends in large p4r1 on the appcnranee of 

the building its< If liJld lbe area sunounding lbe building If occupant< (be they con<tominium 

owners, apartment tc:n.ani.J, commerdallcssces or owners wi!bout exclusive we or control of the 

building) were alloWIXi 10 install reception equipment lit tlteir discn:tion around the property, !he 

value of the property on the ITlllrltet could decn:osc subSIIlntinlly. 

Moreover, the ProJXl$Cd Regulation would interfere with the cbility of M owner (or 

association of owners) 10 manage its property. EITectiV'C prorcrty management requires an 

owna to decide on a property-specific basis the physiCIII aspcel.t, facilities (including rapidly 

evolving commwtications equipment) and lefVic:e oiTeringJ of its property bused on its own 

compleK, multiyenr aOIIIy•i.s of consumer do:mands, supply opportunities and costs. Instead of 

market-oriented rnanagesmnt. the ProJXl$Cd Regullltion would require owners 10 devote 

substantial resources 10 implemcntina the government-Imposed rules. including tC$0urces 

associated with, among other things, uaining property tnllllllgers on the rules, monitoring 

whether occupantJ' requesu and actions comply with the Commission's rules as well as 

nppllcable health and snfety codes, developing and collecting chargc:.t as allowed by the rules, 

sonlng out interfering requests from multiple oc. upant.t or servic:es providers, and Implementing 

proccdllre5 and tru.inina for Vll.rious emergency situations. 

In the contelCI of CC Doeket No. 96-98, the Commission concludnl in August 19% thnt a 

right of Access 10 roof• and riser C'Onduit Mcould impnct the owners and m~tnngen of small 

buildings ... by requiring odclilional resources to ciTectlvely control and monitor such riglus-of

way located on their properties." (FCC 96-325. nt l'nr. 1185.) 
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b. Sulmonti&l jnterfmnce whb jnvc.nmcm b4ckcd cxocc!Atjons. Any 

regulation which may inlelfcrc wilb the market value of a piece of propcny would nntwully 

o.JTect any expectations ofinvest.on who fiiUI!Iccd the building "" writ 

c. C!wactcr o[tbc Prooosec! Rs:gylptjoo nuJbooza n obysjC!!I jnyn.,jon. 

Even if the struc:tun: is tc:mpoOII')', the Proposed Regulo.tion authorW:s a physical appropriation 

of the propcny as well as a pmnancnt and continuous right to install such n structure. In~. 

48J U.S. at 832, the Court SUited that a pcnnllllcnt physical occupation occurs '"\Vhcre individWlls 

llt'C given a pcrmnru:lll and continuous rigbl to pass to and fro. so thntthe n:nl propcny llUIY 

continuously be lnlvet$Cd, even though no pan.icula.r individunlls penniucd to station himself 

permo.ncntly upon the premlus." Under Nolll!l,lhe right to 1.n1verse the propeny. whether or not 

contiounlly cxcn:iscd, effcetcd on impermissible IOic..ing.. It is the "permanent and continuous 

right" to instnlltlle equipment which works the lAking. bealusc: the right 01uy be exercised nt o.ny 

time without the conxnt of the owner of the propcny. 

Therefore, the regulation would constitute a tnking based on the three· foetor analysis set 

fonh in the Penn Central line of cases. 

C. CLOAKING THE PRvPOSEO REGULATION AS 
A RY.GULA TION OF THE OWNER/OCCUPANT 
RELATIONSHIP FAILS TO SAVE THE PROPOSED 
REGULATION FROM THE TAKINGS CLAUSE 

l. The Loretto fOOIDOte is not 
applicable to the Prooosesl Regulation 

Some conunenten argued that the bolding in Loretto was ''very nllll'Ow" Md applie~ only 

to the situation of physic:al QC(;Upadon by a third party of o ponion of tlu: clalmant's propeny. 

Moreover, a footnol.e in Lorello statea that "(l)f(thc $14tute] required lon<llordsto pro111dc cubic 

instnllation if a tenant so de$lm, the Statute might present a different quc:$tion from the qlleWon 
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before us, since the landlord would own the insUlllation." Lorello, 458 U.S. at .J40 n. l9. The 

footnote c:ontintle$tO de.~be how in this scenario where the owner would provide the service at 

the occupant's request. the owner would decide bow to comply with the affirmative duty requirro 

by this hypothetical statute. Funhcr the footnote indicates that the owner would have the ability 

to control the physical. aesthetic and other effCCIS of the insUlllntion of the SCI'\ icc. 

Rdinncc on this dic:ta and footnote is misplaced in the conlc'ltt of the Proposed 

Regulation. Unlike n hypothetical statute requiring an owner to install n single c:able 

intcrc:onnection, the Proposed Regulation may requirc on owner or IWOCintion of o-.,,crs to 

instnll muhjp!e (nn open-ended nwnbe:r) satellite dishes (DireclV •·s. Primcstar vs. C·Bnnd vs. 

others). microwave rcccivers (MMDS vs. LMDS vs. others) and other nntcnntlc. Such multiple 

installations may be in way sand nreas which may affect the physical integrity of a roof nnd other 

building structures, o building's safety, Keurity nnd aesthetics. nnd thus its economic value. 

Moreover, the Proposed Regulation may requirc nn owner to insUlllthe cnblinl.( associutcd with 

multiple untcntulc in limited riser spncc:. Under the demands of accommodating multiple video 

nntcllll.llC, the nbiUty of an owner to control the physical. aesthetic nmJ other efl'i:cts ol' the 

instnllation of the servi.:e may be far morc limited than envisioned in the Lon:no footnote for n 

single insUlllation, and thus a taking would be caused. 

2. fCC v. F!oric!a Powq is not 
aPPlicable to !he Proposed Reaulptjon 

Ceruin commcntcrs and perhaps the Commis.sion appcnr to rely on tee v floric!A !'01ec;r 

~. 480 U.S. 24S, 1S2 ( 1987),u funher evidence of the limited application of the nax 

tnking.s rule cnuntlated in Loretto. Ho,.,-ovcr,thc holding of Flood a Po-.cr Is mapplieable to the 

Proposed Regulation and iu effects on owners. In paniculnr, florida Power holds t.lwtlhe 

!.on:uo .ll:llUG tnklnp rule docs not apply to that case because the Pole AtUloChm~nts Act at issue: 
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in Eloris!a Power. as interpreted by the Coun, did not require Florida l'ower to carry lines 

belonging to the cable company on its utility poles. SimillU'Iy. the Court in~- SOJ U.S. at ~2M. 

lllllllyud n local rent control ordlnnnce nnd found that Lorello did not opply because the 

ordinance involved regulation without a physical tnklng or tnking of the property owners' right to 

exclude: "Put bluntly, no govcmmcnt bas required a.ny physical invasion of petitioners' 

property." 

In c:ontnst. the Proposed Regulation would do exactly the opposite by ~uiring owners 

to install antA:Mac. 

0. Dt}NDLE OF BIGUTS OWNED B)' A I' ROPE RTY OWNER 

The n:c:ent tmld in lhe Court applies the doctrine ofMc:onc:eptWll severance" in taking 

=· By continUAlly referring to a.n o·NT!er's "bundle of property rights," the Court is adopting 

the modem c:onecpiWlliulion of property as a.n aggregation of rights mther than a single, unitary 

th.ing.5 Any rciuJation that abstrocts and Impacts one of the traditiorull key powers or privileges 

of property rights- use or exclusion, for example - is found to be a lAking under the eminent 

domain c:laUJC. 

In Kujsq Aetnn, 444 U.S. nt 179·80. the Court c:oncentmtcd upon "the: ' right to exclude:' 

so univenally held to be 1 fundamental ckr • .ent of the property right." !.qretto rcfcrm! to this 

pns.!Bic (Loretto, 458 U.S. at 435-36) in declaring that "(t]bc: power to exclude has traditiorullly 

been considered one of the most treasured rtra.nds in an owner' I bundle of property rights. • 

Again, .tililllll employed this sc:vcl"'lllCC approoc:h in broodcnlna Loreno's "pcnnancnt 

occupation" concept. In charactr:ri:dng the risht to exclude as "one of the most ci-\Cntiol sticks in 

S ~ Hohfeld, Fuo4Anwnol Legal Conccmjons u Applied ro Judicio! Rcaaonjna. 26 Ynle 
LJ. 710(1917); MichelmAll, Pj5Ct£1lonary lOJcrql!- Takjnas. Mosjvg. and Uncon
sd!Utiooa! Cogdhj!!QI; eommquarv on Radjn Jllld SuWYM. 55 Alb. L. Rev. 6!9 ( 1992). 
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the: bundle of ri&hts that ll'C commonly clwactenad as property:· it construed = publoc access 

eaxment as a complc:t.c thing taken. lq)Uatc from the patUI as a "hole. ~- 4113 U.S at 

831·32. 

Hosie I y. lrying, 481 U.S. 704 ( 1987), 1$ perhaps the: clean:st cxposnion thus for of the 

Court's view of certain fundamentAl private roghl.ll being so embodied in the: concept of 

"propctty"lhat their loss aiva rise too risJttto compensation under the Fifth Amendment. The 

suuute under auac:k in Jil!SI£1 provided lhat upon the death of the: owna of an extremely 

fniCliODAtcd interc:sl in alloncd land, the: tntcrcst should not s-ss to devisees bu1 should escheat tu 

the: tribe~ land it""" pricn 10 allotmcnL 11w: Court conccdecl" number of factors on favor 

of validity: the: SlaiUl.e would lead to arcatcr efficiency and f&lmcss; it distributed both bcncfil.ll 

and burdens bnladly aaoss the: class vflribal mcmbcn I lowcvcr, the: p311icul:~r nght affected -

denominated by the: Coutt as "the risJttto pass on property" - lies too close to the con: of 

ordino.ry notions of propctty righl.ll; it ~~w been JIIITl of the Anglo-American le1111l •)'stem 'incc 

feudal times". k1. at 716.6 

In PruncYI!d Shopping Center y. Robtns. 447 U.S 74. 83 rL6 (19110). the Coun 

cmphasal.Od· 

[T]hc term ~petty" as UJCd in the: Takm~ Clawc inch..Jcs the cnlln: "aroup of 
rights idlcrina in the c:itiz.en's(ownenhipl" lias not used in the ">'UigDI and 

6 Thus.J:hlsld add& market alicnabihty as another essen on! ruand of propcny whose 
attcmpt«< abrogation COIISlltutcs a w.s takinr.: In ciT~ the Jlatc may not convcn f.:c 
simple property into a life CSUIC, even if such con~ersion is conditioned on the owner's 
failure 10 alienate during the owner's lifetime 

The Court ccmc:nlcd, in thlt fashion, the concc:ptunl tc:venu\CC a~h: the Court built 
onto the "right to exclude others" and the "riahtto pass on property" u examrlcs of core 
sttandJ. Both ll'C UI10IIg "the most CSJCntlal•tlcks 10 the bundle of righu lhat QRI 

commonly chanlacriud u property.· S!:s; aim Fim En&lim Evpngc:ljgl Lu!bcrAO 
Chyreb ofO!rpd•le y. Coontv oCLot Agge!cs. 482 U.S. 304, SIB-19 ( 1987) (dividina up 
the: Wnc: elcmcnu of propcny rijbll). 
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Wltccbnical teaJC of !he physical lhina wnh n:ssx.:tto wtudl the cauun exerciSes 
rights rewgnlzed by law [Instead, it] denok(l) the group of rights anhcring in the 
citizen's relation 10 the physical thing, as the nghtto possess. usc and dasposc of 
iL ... lbe constitutional provision is addressed to every son of inaen:st the: 
c:ltiz.c:n may po.ucss." 

Tbe Court is most lik.c:ly to cxu:nd the ll2lld doctrine of scpallllc and dillinct interests 10 

the Proposed Jteauladon 11\&1 would bat an oWOCI's nghtto ecxcludc an occupant from the roof 

and otha pn:mises owned by the property owner. or 11\&1 prt\'cnts the o"''lla from the usc and 

CllJO)'DlCIIt of the spocc occupied by lbc antennae. lllat the Proposed Rc:gulauon "ould ercc:t 

barriCTS to wbatll'C widely held to be fundruncnllll clemc:niS of the ownership privilege renders 11 

vulnerable 10 constltullonalatlllek. lndc:cd, the Proposed Regulaaion sWlds to erode JU.~t these 

C$SC1ltial powers. 10 exclude or to UK, by forcing owners and homcownn associataons to pcnnit 

the installation of rec:epdon equipment on therr propcny wherever and "'hclle\cr the OCCUJ)QOI or 

other owner without r.xc:Jusi'>'C COOirol or use may wish Once: the ptoperty owners lose control 

over the right to exclude installation of items against their wishes. they lose that "'hlth 

distinguishes property ownenhlp itself, the rights"to po<'l«S. usc 1111d dt•rosc of ia .. 1.l.wl.t;sl 

S!atcs v Gmml MO!OtJ COQl,. 323 U.S. 373,378 (1945). 

E. PROPERTY RICtuS IN AfSJJ!ET!C CONJROk<; 

The Commission'• action on the§ 1.4000 rule suagou that the Comma"aon would gh'C 

insufficient "'-eight in analyzing the Proposed Rc~•alation to the recognition in rnudcm lnw that 

~thetic controb IU'C a slgnlficant component of property values and property rights 

In the§ 1.4000 rule, the CommissiOn has c:rcatcd an cxcmpuon for rcstnclaoru "that KJ'\C 

le&JUmate safcty goals." (Par. S(bXI) and Par 24 ofRcoon ood Qnkr.) It has abo adopccd a 

rule safeguardtng rcaistercd historic prac:rvation IU'CU. (Par. 5(b)(2) and Pnr 26.) 
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lla,.;na aone this fat toward occommodlluna local inta'CSU the Comm1uion halUI and 

lreaUI environmental and eesthetic conecms ~1th lcs.s coruldcnation. (Pat. 27.) In so do1ng. ll1s 

octlng in~ with the historic and ool-datro trealmenl nf~hc1oc cont10lt by or.Jinanct', 

buildina ratriction,lcue. homeowners assoctation ti'"nlent. or other pnvatc aareemcnt By 

not considering the modem trcndJ of l.,gislatlon and adjudication. however, 11 IS sacrificing 

significant property values; impeding market d~ision·makina by localities, prh·ntc bulldcrsnnd 

owners, and anoci1tions; and undm:uttina sc:nsitlvc cnvirJ~ntAI concerns Indeed, some may 

discern a PhiliStine air in the Commission's rule and any Slmtlar onalys.s of the Proposed 

Reaulation tlw I'IIIIS the danger of the Commission lxina branded 1 scoffer of beaut) and a 

dcnder of efTOfiS to shape the appearance of the built and NUunl environments 

The CommWion agrees that COflarc$s lntmded that it should "consider and incorpornte 

nppropriatc local conecms,h and '"to minimallu: any intc:rfcrcnce owed to localao\<cmm.,nts and 

tWOCiatlons.'' The Commission also (Pat. 19) 141c.,s tentative stc:ps tow.ud adopting ac~thetio liS 

o full-scale exemption by mentioning: a requirement to paint an antenna !10 thnt1t blends into the 

b:lck.around: scn:enina: and, in general, requirements justified by viiDAI impact 7 

1bi1 hesitant approach to environmental values IS a rctn:::ll from the advancement and 

undcrswxhna of the goals of community, build111& and cornrr~Crt'ial en\ironmcnt appcAf11DCC It 

lxhoo\'n the Commission to make explicit an exemption for reasonable acsthct c control of 

d1shcs and antcMae. 

7 ~11m Par. 37 reprdina heiaht and IIUtllllotion resuictioJU In the OOCA code. 
Furthermore, tho Rcpon oo4 Order ll.ltes that the Commission docs not believe. that the 
rule would ldvenely aff~t the quality of the hwnan environment in 1 •ianillcant fashion 
(Par. 26): "While wo: ace no need to tn:atc a ¥CMTai exemption for environmental eon· 
ecnu." it qucs.lt does exempt reaiJlaed h1110nc: pn:.KrvaUon ll'CIS J-lnally, the rule 
statcalhat the Commiuio1 will consider aranting wal•cn where II .. dclennined that the 

12 



The hislory of aesthetic controls in this c:ounuy IS a ~fuJ analogy for the Comnussaon's 

c:onsackration. At the outSd. the c:owu "= oulriibtly hostile to ae<~hctic: valUC$; they \<ere not 

recoanlZJCCI as o legitimate gOYCmJn(!nl inla'eSt 8 The modem judicial posnion ec:ccpccd on most 

jurisdlctions is that government c:on regulate solely for Deltbt:tics. 115 described below. 

Aesthetic c:onttol.s, public or private, over the form and placement of lllltcnnac and dishes 

reflect valua rcpn:~enlalivc of c:ommunity-widc: sentiment eyesores $hould not be pc:.rmincd to 

undennine coherent community goals. Owners and homeowner nssoctations CM ddine "hat is 

atuaeth'C and ~~>'hat is ugly about antennae and rcccptaon dev.ecs. the S4lDC WilY they outlaw 

j unlcyards and ng·SU'eWO clotheslines. 9 

Over the pultwo dcQdcs, aesthetic: considerations flourished and beamc: routine on 

federal as well as sw.e levels. ~ an: nwncrous examples of lcgislotivc a.sseruons of beauty 

as a.n appropriate end of government activity.! 0 For example, the status of acsthctic values is 

plltlicululy unique cnvironmen1AI character or nature of lliiiii"ll rcquirc:a Llac n:»trictlon 
(Par. 27). 

8 litt I Wit and Wolf, eels., l.and·Us Plannjns S 18·SSS (4th cd. 1989). Aesthetic valuea 
~~>'Crc deemed 100 !ubjcctive and vague to W111TMt lcpl protection: consoqucntly. the 
courts went so far as to say that the prcscnce ofac:stbetic moti\es would tAint an orda· 
nanc:e otheNiJC valid under the traditional health. Sllfcty, morals. and wtlfan: 
c:omponmlS of the police po~~>'Cr. As the -:arly Pawjc v. Pctmon Bjl! Postina Co .. 62 A 
267, 268 {NJ. I 90S), put it: "[A)eslhetic: considerations arc a mattCT oflwcwy and andul· 
geoc:c: ratbCT than of necessity . •.. • This pvc way - not without a SIIUJ&Ic - to 
iniCTrncdiatc judicial ac:ceptance when it wu se<n that DCSibctit values 8d''IOCcd such 
traditional gaols as the preservation of property valucJ 

9 5« Pcoplev. Stom, 191 N.E.2d 27 {N.Y. 1963). It as incrcuinaly recognized thot 
community <:OnJCnSUJ c:on protect aaaiM arbatrary apphcation of regulation or 
restriction. Sill! United Ad\•ertjslng Com. y. BOipygb ofMs:JUcben, 198 A.2d 447 (N.J. 
1964). In o fundamcoull sense. there IJ a c:ollcc:tive propcrl) right to tl~e neighborhood or 
cornmcrtial envi~t cx=iiCd by its ownen. 

I 0 The Report ond Order iuelf it corporales clements of the NationAl lli1toric Preseo ation 
Act of 1976 in its usc of the National ReaUtc:t for Historic Places in caoina out an 
exemption for historic: districts. 
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sharply recogniud in the National EnvironmentAl Policy Act of 1%7, 42 U.S.C. § 4321 

(NEPA). Section 4331(b)(2) of NEPA includes, among the purposes of its "Environmental 

Impact Statements." the osswunce of"bcalthful, producti\'c and aesthetically Bnd culturully 

plc:asing surroundings." S5ll: Ely y. Vclde. 451 F.2d 1130, 1134 (4th Cir. 1971) ("other 

environmental .. • fadors" than those directly related to health nnd safety = "tllC "tfY ones 

accepted in ... NEPA/.11 

Perhaps the most direct aucplllllce of aesthetic controls on the fcderol level is thnt of 

Justice Douglas in Omnan v. Parker, 348 U.S. 26. 33 (1954): 

The concept of the public we:! fare is broad and Inclusive:. The: vn!Ud it represents arc 
spiritual AS well as physical,IIC:Sthetic o.s well as monetary. It is witllin the power of the 
legislature to determine that the community should be beautiful as well as healthy, 
spacious as well as clean, well·balanud as well as carefully p~~trollcd ... • If those who 
govern the Disuict of Columbia decide that the nation's Capitol should be beautiful as 
well as saniwy,then: is nothing in the Fifth Amendment that sl4nds in the woy.l2 

In light of the Conunmion's ~m1J!I]on for !tJstoric districts, the statements of f£wl 

Central are especially pertinent; there the Court emphasized that "hi~toric cooucrvntion is but one 

ASpect of the much larger problem, bo.sicnlly nn environmental one, of enhancing- or pc:Thaps 

developing for the flfSt time- the quality oflife for people." Penn Centm]. 438 U.S. at I 08. 

The Proposed Rcgu!Dtion would be evaluall!d in the context of this evolution and 

progress of acsthctic and environmental goals. The Rc:oon And Order. in its gingerly handling of 

roof line controls, may be: faulted 11.'1 out of step with the modem legislative and judicial 

II The liC:Sthctic-cnvironmentall&lliU&ie is also found in the so-«llcd Little Nr:P As of tllC 
states. S!ll:, ~.SlAte y, Erickson, 285 N. W.2d 84 (Minn. 1979). Similarly, the NationAl 
Highway Beautification Aet regulates the llUIIUlc:r nnd placement of billboards along 
fcdcnllly IWistcd hlghwayJ. 

12 More recently, in Mcml!m ofCitv Counqjl ofCjty of Los Angs;lcs y, TuPAm for 
Yincenl. 466 U.S. 7!9, 80S (1984), the Court stated" "It is "'ell senlcd that the mtc: may 
legitimately cxerulse ita poli•e powers to lldvancc acathetic values.• Ss;s 111m 
Metrome<lja Inc. v. Cjty of Sill Djcgo, 453 U.S. 490 ( 1981). 
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endorsement ofiiCStbctic values and design rc-"' ,,. CertAinly PC1111gn~ph 46's tcntath·e 

conclusion that •nongovc:mmental restrictioiU a ;lCll' -ellltcd primarily to acsthc:tic 

concerns." and 1he t'unlxr ICJ> tive conc:lusion "'Wltl wu tJ>et.,(ore appoopriat< to accord them 

less de(C'ml()C than local govemmcnt rqulatioiU .hnt can be based on bealth lll\d safe!)' 

comidcratioru" wiU raiJc eyebrows in ITIIIlY c:ircles.ll 

lncreaslnaJy, private design review is the most cflectivc way for property ov.11en to 

implement a coiiXIISU&I decision on the oesthctic llppe&niiiCC of their c:ommunity. l4 Widcspre1td 

I&Jttment - cxpresled often in Lem\S of enhAnced property values - exists on ensuring thltt 

utilitarian objcetsllt hidden from si&ht on or around buildiniJ. Mcdwlical equtpmcnt on roofs 

(ventilalon, exhaust OUI!ets, air cooditionen), as part of the policy for commuruty or comm=ial 

environment appet1111110Ce, is usually not permitted to be ' isi.,le from the street. Rcgulaung the 

appcarancc of a communi!)', building or commercial cnvnonmcnt ls the proper dornnin of the 

community itself and the owna(s) since the local community and owncr(s) lltl: the best judges or 

"hilt is dcsirllblc for that community, bull dina or commercial environment. Further, there is o 

dircc:t line. between DC:Sthetics and propc:ny values: "economic and ~~eSthetic considerations 

13 ~ u, WiUiams, Jr. and Taylor, I American Plonmna Law§ 11. 10 (1988 Re•a11on) 
"[n)o trc.od is more clearly deftncd in curmtt lnw than the treDd towards full rccogmllon 
of ac:stbetic:s as 1 valid basis for rcaulations". The demotion of aes1hctica proiTcrcd by 
the Commission is an outdtltcd view of the law 

14 Reidy. Mhj!ccturaJ Boars! of Review. 192 N.L:.2d 74 (Ohio 1963). is the clo.sslc Ca!IC 

upholding sucb controls. Private dc.alan review, "'an lllternativc or supplernent ll'l local 
government, eoouoiJ acstbc:tlca of the physical environment by private aareemcnt. 
typically throu&h community woc:latiou ~ Buh, Private Pesjsn Review jo Edvc 
~ in Dgjgn Review. ChA!Iroging Urbon Aenbctic Control 187 (Scheer and Prclaicv 
cda. 1994) In many communities with dcaian review, Baah adds, "unslahtly ph)sical 
features- such as pVI!tl, bill~. chaln·llol. fences. weeds and 0''C1JI'Own laodscap-
108 - Itt now only found In public property. • l.d. at 196. 
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together coiiStitute the nearly inscpo.rablc: "1lrP and woof of the fabric upon "h1ch the modem 

city mUSI design the future."! S 

So long as the private design review process is conducted 11long procc:durol duc: proce5.5 

requlrcmc:nts it is alcaitimate and desirable c:xen:isc: of propmy owners' intc:rests which will b.: 

upheld by the cow.._ The design and environmentAl purposes of public and pnvatc: rcstric:tions. 

reasonllbly limited and noodiscriminat()()', should be: an exemption extended by the Commission. 

Protection against abuse: of restric:tions on dc:vic:c:s ks1gncd for ova·the·a•r rc<:qllion of 

television broadCIJI sisnaJs, mulllchanncl multipoint distribution services. or direct broadcast 

satellite services is afforded by the discipline of the marie«. Daqullltion and the f~ing of 

competitive forces already put in place by the Conumss1on az., effective rcstnsints on abuse 

Thus. analysis of the Proposed Rc:gulation should aivc: suhswlt1al "'Claht to acsthcuc controls 

imposed by landlords and ownen ll''"OUgh private •11rc:c:mc:nlS. 

F. RELIANCE ON PRUNEVARP IS UNWARRANU:D 

Scvc:ml cornrncnten have relied upon Prunc:YMI In supporting the: l'ropoJCd Regulation. 

In analyzina the Propoxd Rc:gulation 10 determine "hethc:r 11 violala the Talunas Clouse. ICCCSS 

to video information JCTViccs does 1101 risc: to the lc:~c:l of a colorable coiUIItuuonal argument 

bmsc:d on the Fim Amc:ndmc:nL 

As d~bc:d in connection with Lorello. aovcnuncnt policie5 and public benefits m: 

irrelevant in Jltt.S taklnas. As to Fim Amendment concerns, the Lorcno Court ocknowledgcd it 

had no reason 10 quo:stion the fmding of the New York Court of Appeals that the act sc:n·ed the: 

lc:g1wnate public purpoac: of"rapld development of and max•mum penetratiOn by a mCIUU of 

corrununication wbicb bas imporunl educationAl and community upc:ct." Lorello, 4S8 U.S. at 

IS Mctmmec!lo.!no. y. City oCPupd~OA. 216 Cal. t'\pp. 2d 270 (1963), non. dii!D'd,l76 
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42S. Nevertheless, !he Coun concluded that '"a permanent physic:al occupAtion authorized by 

aovernment is a taldng withoul rqard to the public intm:sts it rnA)' sene:· 151. at426. 

In l'nwYard. wbit:h deelt with a nate constllutJonal right to solocit Jlgnatures in 

shopping centers, there was oo pcnnanent physical invasion of the propt:rty (unlil.c the Proposed 

Regulation) and !he Court applied the Penn C<ntrJ! thn:t:-fat:tor 110al) sis PruncY!Ild dOC$ not 

suppon a First Amendment limitation to or v.-eighlin11 in such o.nalysu. In holding tlult a tokin11 

did not occur, a key finding for the Coun was that ~venting shopping center owners from 

prohibiting thiuon or activity would not wveaJOfllbly impnir the: vlllue or use of their prorxny. 

PruneYors!. 447 U.S. at 83. As the~~~ opinion of Mr. Justlcc Marshall (the author ot the 

subsequent l.omto opinion) swes. ~there luis bcm no showtOII of intcrf=nc:c Wlth appellant's 

nonnal busiow operations." 151.111 94. Indeed, the use of the shopping center's propcny in 

PruncYard was consistent with the reasons that the propeny was held open to the public. namely 

that itls ~o busir1o:ss estAblishment that is open to the public to come IIOd ao as they please." 151. 

0187. 

The decision quoted from the California Su~me Coun's opinion which dtSIJnllulshed 

this shopping center, with 25,000 penons of the gmenol public daily using the propcny, from 

other propcnies (or even portions of propenics. 'uch as roof IJIIICC) "'here we "more rcstnetcd 

A handful of additional orderly persons soliciting ugna~urcs and distrilKIIing 
bandbiiiJ in connection therewith, under reasonable regulations adopted by 
defendant to asswe that these lldivitic:s do notlntc:rfc:rc with nonnal business 
opc:rtllions •.. would notmati(c:dly dilute dcfendllllt'a property rights. 

J.ll. Bt 78. 

This situation differs completely from the posltoon of propcny owners subject to the 

Propo~ Rc:iulatlon in that the owner'• opening of the propeny to the tenant docs not extend an 

u.s. 186 (1964). 
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invitauon tO use the prh'ate property of the owner, such u the roof, which ts spcctfiully 

excluded from the demised premises. The notion of Implied consent to UK the proP<'rtY "hich 

the Court relics on 10 heavily in Prune: Yard I$ not applicable here whc:n: the: nwner.c..,.., ~fulto 

delineate the boundaries of the demlsc:d p!OP<'rtY 10 rxcludc IU'CaS such liS the: roof and exterior 

walls. 

In paniallar,the Pruos;Yvd CoW1 was careful 10 distinguish on the Penn Ccntrp! lluu

fiClor growllls the fiCIS and swe c:oostlrutional right in Pruos:..Xml from the findtni!J of 

unconstitutiODAI taklna.s despite claltrul of First Amendment protections in Lloyd Com. v. 

Thnnq. 407 U.S. SS I , S69 (19n) (flndina qainst First Amendment clairru challenglna privately 

owned shoppioc cc:nter'J restriction apinsl the disuibullon of handbills). and l!udgw y. NLRB. 

424 U.S. 507, Sl1-21 (1976)(ftnding lpinst First Amendment clAims challcnll'"ll pn•atcl) 

owned shoppina cc:nte(J restriction apinsl J.ickctJ). PCWJCY!Ild. 447 U.S. at80.81 

C. INCREASED EMPHASIS BY COURTS AND LEGI~LATURF.S 

UPON TilE PROT£CT!ON Of PROPERTY RIGHTS 

As explained abovc,the gencn.l movement of the: Court iJ to prolcct private property 

under the T~ Clause 16 

Along the same lines is Executive Ordc:r 12630 of March Is. 1988, ~oO\cmmental 

Actions Gild lnlctfcrcnce wtth Constitutionally Protc:c•cd PtoP<'riY Rights.~ Refcmngto Court 

decisions. it sUites that in rcnffirming the fundamental protection ofprhotc propcn) riahl5thc:y 

have o.bo ~rc:amrmcd thai aovmunc:ntal actions that do not formally invo~e the condc:mrutllon 

po"~r. inc:ludinll rcaulalloDJ, may result in a !&kina for "'hich JUS! compc~Wtion IS required " 

16 This trend hliS been undc:tlincd by many eXP<'rtJ on constHutionaJ law, includms Chid 
Judge Olkes of the Second Cln:ult Court of Appuls. Oakes, "Propc:nx RighiA" jn 
ConSlillJ!joDAI AnaiYIIJ Todly. S6 Wash. L. Rev. S83 (1981) 
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Section I (b) requires that government dccisioo-makcn should review their actions can:fully to 

prcvcm unneccssasy Ulkin,gs. 

Section 3 Joys down general principles to guide executive dep41'tments lllld agcn•iea. 

Se<:tion 3(b) cnutions that w(ll)ctions undertaken by government offici11b that mull in o phy,icnl 

invasion or occupancy of priYIIle property, and regulations imposed on private prop.:ny that 

substantilllly aJJec1 its value or usc:. may consti!Uie a taking of property.'' Se<:tion )(c) warns that 

actions that may have a sisnificnnt impa~:t won the use or vAlue uf private property should be 

scrutinized to avoid undue or unplanned burdens on the public fisc." FinDIIy. Section S(b) 

requires executive agencies to ~identify the III.'Unl!' impliCiltion" of proposed regula to!)' actions. 

In addition. $CVcnl swcs have passed different forms of takings impacl assessment laws 

and value diminution la~ imposing comrensorion requirements when a taking. vu.riously 

defined. is imminent. 

LorettO and Hl!!W an: judicial inventions for putting 5Qmc kind of "all to the 

dc:natumlizati.o.n and disintegration of the concept of property. As the Co\111 continues its 

century-long S1Nggle to define an acceptable balance berv...:cn individUAl and 50Cictlll rights, it is 

apparent at least to the justices of the CoU11 that this constitutiOillll riddle needs more definite 

onswen. By refening to the c~mmon undcn~ta.tding of what propcny ot the core is ull about, the 

settled usaae that gives rise to lcglllly recognized propcny cntitlcrmcnts, the Counts building up 

trenehant legllltests for a tllk.ing. 

This is . reaction 10 it.s riDding how bard It is to maintaln an open-ended holom:ins 

posture; In the Penn Csnual CllSC, the Court ru:knowledged difficulty in 1111iculating what 

constitutes o taking. A lltLS rula, whether it be o pennwtent physicru occupation or nnothcr 

core stick of the blmdlc denomina~ "property," is o bright line lhnt provides o trencltnntlegnl 
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test for a taking, one that can be understood by nlay person and one that lawyers can utilitt in 

advising clients. The CIISCS laying clown hanl·and·fl151 rulC$ an: a token of the limilntioJU on 

popular government by lnw. 

The Coun's trend toward defining the Fifth Amendment to set up of n privnte sphere of 

individual sclf-detenrunation, securely buffered from politics by law, miliwcs against the 

ocloplion of the Proposed Regulation. Ellmilllltion of the private propeny owner's power of 

possession, use, nod enjoyment of the space used for antennae lnstallatioJU and removal of the: 

power to control entry by an occupant is not likely to survive judicial (or legislative} .scnlliny. 

II . TliE COMMJSSION MUST APPLY A NARROW CONSTRUCTION 
OF THE ST A T\TI'ORY PROHIBITION ON C ERTAIN PRIVATE. 
Rt:STRJCT!ONS 

The relevant case law is c:ICM that, in light of the substantial Fifth Amendment 

implitalions dtKribed above in lhia D«IMilion, the FCC mi!Jt ni!ITOwly interpret Section 207. 

The slntutory directive "to prohlbiti'C$Irict.ions" and the !louse Repon explanation that Congress 

intended to pn:cmpt Mres1rictivc covenaniS or encumbrances" fill I fnr, far shon of o broad 

statutory mandatc to promote various video signal delivery businesses through a requirement that 

own= allow plnccmcnt of or place antCIUUie at the sole discretion of occupaniS on owners' or 

common privrte propeny. 

As the D.C. Circuit Coun of Appeals held in Bell Atlantic v. FCC, 24 F .3d 1441, I44S 

(D.C. Cir. 1994}, "[w)ithln the: boWlds offairlnterpretation. statut.-s will be eon.~trucd to defeat 

administrntive orders that raise substantial coJUtilutional qUCJtions."l7 The coun went on to 

SIBle that when administrative inlerprellltion of" stAtute would create a class of CIISCS with on 

17 Glin£ Rust v. Sy!!iyno, SOO U.S. 173, 190-91 (1991): F4wwd J. DeBonolo Com v, 
florida Gy!CCoyt I!lM!ea Couoc;il. 48S U.S. S68, S?S-78 ( 1988). 
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unconstitutional tAking, use of a "narrowing construction" pn:veniJ executive encroachment on 

Congress's exclusive powers to l1liJe revenue and to nppl'()printe funds. JiL 

A fair int.e:pretation of Section 207 does not require consuuing the s111tutory din:clion to 

pl'()hibit ccnAin private restrictions as going beyond the restrictions covered by the implementing 

1 ule the Conunission adopted in August 1996. ThAt rule - addressing ~any privntc covenant, 

homeowners' a.ssoc.iation rule or 6imilu restriction on property within the exclwive usc or 

control of the antenna user when: the user has n direct or indirect ownership interest in the 

propcny"- cncompasse3 the full extent (nnd perhaps more) of what the House Rcpon intended 

o.s "=trictlve eevcnanlll or cnc:umb"""""." The Proposed Regulation- whcth<r o.s 11 right to 

instllllation by occupants, an obliptlon on ownus, a right to inslllllnlion by third panics, or other 

limit on restrictions In privlllc agreements on such action - would be conl111t)' lO the narrowing 

construction of Section 207 nequircd to ovoid 1111 unconstitutional lllking. 

Moreovu, lhe Commiuion docs DOl contend in its fuoha Notjs;e (and cnnnot rcnsoiUibly 

contend) that the proposed implied tAking powe: is necc:ssnry tn order to avoid defeatinJ! the 

authori:mtion in and purpose of Section 207. SG Dell Allanlic. 24 F.3d at 1446. While the 

Commission asks whether o fuohc:r nequln:ment on Utndlords I$ authoriz.ed under Section 207. 

the§ 1.4000 rule docs DOt depend on restrictions or owncn' or common private propcny. 

The constitutionaJ demAnd for a narrowing constniC1ion of Section 207 agnlnst tl1c 

l>roposcd Reguladon Is particularly strong in light of the contr8St be1wecn Section 207 and thn:c 

other ~«lions oflhc Telecommunications Act of 1996. Thc:sc other sections clearly and 

specifically authorize a physical occupation of CCf!ain facilities, office space or other prop.:rtv as 

to ceruun otlter entitles. In contr8St, proponcnt5 of the Proposed Regulation can only argue th•l 
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the physical taking for video reception equipment should be promulgtlled purstwll to a purported 

implied brood llUIIIdate and generul policy from Section 207. 

1. Section 224(1)(1) stAtes that a "utility shall provide a cable television system or 

nny telecommunications carrier with nondiscriminatory access to any pole, duct. conduct, or 

right·of-way owned or controlled by it.fl SectionJ 224(d)-(c) address compcnSlllion, and Section 

224(1)(2) nddressc:s insufficient capacity, safety, reliability and gcnet1llly applicable engineering 

purposes. 

Reflecting the huge complexities that would be involved in implementing the Proposed 

llcgulotion for lnndlonb, the Commission in II.$ AU(IU$1 8, t996 inter<:<>nnection order (CC 

Docket No. 96-98) concluded that "the rc.uoru~blene.ss of particulnr conditions for tWCess 

imposed by n uti lity should be resolved on 11 casc-spcciftc lwis." (PIIt. 1143) In pnrtlculllt.thc 

Commission rejected the ltl<juc:st by WinSw CommuniCIIIions to interpret tltis right of accc:ss to 

include roofs and riser conduit; the Co.mmission rccogniu.d thtll "an overly broad interpretAtion 

of(' pole, duct. conduit. or right-of-way') could jmpoct the ownm and mwgm of small 

buildings ... by rcgujring oddjtional resourcq to ciiectivc!y control and moni!or such dgb!S:Q(· 

wnv los:rucd on their nroDCI!jCJ." 18 

2. Section 2Sl(bX4) requires local exchange: earric:rs to ''nfford ll«css to the poles. 

ducts, conduils, nnd rights-of-way of such carrier to competing providers oftclccommuniutions 

services at mtes, terms, and conditloM thtll are consistent -.ith section 224". 

18 Pnr. 1185 (emphasis added) & n.289S; WinSw CommunicntioD!I Petition for 
Clarlficotion or Rccon>idcration Gt 4-S (Sept. 30, 1996). 
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3. Section 251(~X6) ~uircs incumbent I(XJl! exchange carriers to provide '"physiClll 

eoll~tion of equipment nec.essary for intm:onncelion or ncc:e" to unbundled network clemems 

otthe premises of the local cxclwlgc carrier." This section 11lso specifics ~rotcs, terms ond 

conditions thai mjust, reasonable, and nondiscriminatory," 11nd addresses SpDCe 11nd other 

technical limitations. 

When CoogJ"CSS Intended a taking with compensation in these other cin:wnslllnee:<, it 

clearly ond specifically indit41Cd that Intention in the Tclecommunic:Dtions Act of 1996. Nothing 

in Section 207 addresses a l:llcing o.r compensation for placement of Mtennae on 0"1lers' or 

c.ommon priYlll< propaty, end no oueh n:quircmenl can be implied. 
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OPINION 

By this decision, we take a fwther signi tiC411t step in our program lO open the local 

cxch1111ge market within California to competition. We adopt rules herein governing the 

nondiscriminatory access to the poles, ducts, conduits, and rights-of-way (ROW) 

applicable to all competitive local carriers (CLCs) competing in the I~ I exchange 

market within the service territories of the large and mid-sized incumbent loc:nl exchange 

carriers {ILECs)1
• In order for broadly available facilities-based competition to succeed, 

CLCs need aoccss lO the poles, ducts. conduits, and ROW. owned not only by ILECs. but 

those owned by other entitles controlling c:sscntial ROW including electric utilities and by 

local governments. The rules adopted herein shall apply to the major investor-owned 

c:lcctric utilities 1as well as to the two major ILECs. Pacific and GTEC. We shall not at 

this time apply these rules to the smt.~l or midsiud ILECs. We also address herein ROW 

access issues relating to municipal utilities and local governments. At this time, we shall 

not apply thc:sc: rules to other categories of investor-owned public utilities such as gas, 

water, or steam utilities. We will consider expanding the scopc: of the rules at o later time 

to cover additional classes ofutllitlcs. 

1 l'ocllic Bell (PIICllie); Ol'E Callfomlo Incorporated (OTEC): Roseville Telephone Comp1111y 
(Roscvllle); and Citizlens Tclcc:ommunicatioru Company of California (Citi~ru). 

'The major electric utilities arc Pllcllic Oas and Electric Company (PG~); Southern Cal1fomia 
l~u•on Company (Ediaon); anJ San Dieao Oas &.l!lcctnc Company (SOO&E) 

·2· 
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I. Proeeduntl Background 

We establish rules herein regnnling ROW access as a crucial part of our continuing 

program to facilitate the emergence of robust competition for local exchange service 

within California. We solic.ited initial comments on proposed rules for access to ROW 

among telecommunications carriers in conjunction with the initiation of local exchWJge 

competition in the incwnbenttenitories of Pacific Wld GTEC in Phase II of this 

proceeding. In Decision (D.) 96-02..072, in response to Phase II commcniS, we concluded 

that parties had raised a number of complex Issues relalia.g to ROW access which were 

imponant but which could not readily be resolved at !hat time. We directed carriers to 

negotiate any necessary ROW access requ.iremen.ts through contrDct on 11 case-by-case 

basis liS an interim mCIISurc and stated our intention to further consider the need to define 

carriers' ROW access rights through a combin11Lion of workshops and written pleadings. 

In the event plll'ties could not reach agreement, we dircc:ted them 10 file complaints for 

prompt resolution. By Rule 12 in Appendix E of D.%-02-072, we directed that ' 'LECs 

and CLCs may mutually negotiate access to ond charge for right-of-way. conduits. pole 

nttachments. and building enlrllnce facilit.ies on a nondiscriminatory basis." 

By ruling dated March 28, 1996, the need for funhcr rules governing access to 

ROW was designated among the matters to be addressed in Phase Ill of lhis proceeding. 

The record on this issue was developed through wrinen comments and technical 

workshops. No evidentiary hearings have been held. An initial workshop was held on 

April 8, 1996, addressing provisions for ROW access among telecommunications carriers. 

Workshop plltllcipants agreed that telecommunic~uions ROW issues also impa~ 

municipal and investor-owned cleelric utilities, Wld that notice of subsequent proceedings 

on this issue should be provided to such utilities. A ruling subsequently was prepared on 

- 3-
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May 30. 1996, setting forth the issues identified by the workshop panicipants. and was 

served on the major investor-owned and municipal electric utilities in Califonoi.s with an 

invitation to participate in a further workshop. 

A second ROW workshop on June 17. 1996, whkh included rcpn::sc:ntatives of 

municipal and investor-owned electric utilities. provided participants an opponunity to 

discuss and to further define the relevant ROW issues to be: addressed through subsequent 

written comments. Based on the input from the workshops, a list of issues wo.s prepared 

by the assigned Administrative Law Judge (AU) and submitted for comments by ruling 

doted September 10, 1996. Opening comments were received on October 22, 1996. with 

reply comments oo November 13, 1996. Comments were filed by •lte large and mid-sized 

ILECs. o group of smalllLECsl, by the majo: California electric utilities'. by a group of 

CLCs known as the California Rights-of-Way Coalition (Coalition)'. by lhe California 

Coble Television A5soeiation (CCTA) and by AT&T Wireless Services. Inc. (A WS). 

• • • 

J The small LECs ~prc:aetll: Calavc:ns Telephone: Compuly; Califomia.Qrc:gon Telephone Co.; 
Ducor Telephone Company; FoT'CS1hlU Telcpbooe Co .. Happy Valley Telephone Comt'CUiy; 
llomitos Tdcpllone Company; The PoncktOSI Telephone Co.; S1cm Telephone Company. Inc .. 
ond Winterhaven Telepbone Company. 

' Pacific Ou GUKI Elec:uic Company (PO& E); Soulhem California Edison Company (EcliJOn). 
nnd !)nn Diego Gas&. Elec:uic Company (SDO.tE). 

' The Calioomia Rights-of-Ways Coalition eoMisll of: AT&T CommuniClliiOru ofCallfomlo 
Inc. (AT&T); MCI TelceorrununlcationJ Corporation: ICO Telceom Group. Inc; and MFS 
lntelenet ofCalifomi11, lDc. The view expressed In lhe Coalition's corrunents repre$Cnt a 
consensus of the Coalition's members and may not represent all oflhe views of each member of 
the Coalition. 

• 4 . 
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We shall adopt an advance notice n:quiremcnt of at least 60 days prior to 

the commencement of a physical modification to apprise affected pllrties. except in the 

cose of emergencies where shorter notice may be necessary. 

IX. Obtaining Third .Party Acceaa to Customer Premises 

A. Parties' Positions 

During the ROW workshops. various ponies rnisc:d the issue of how the 

Commission could assist utilities seeking to obtoin access to the full pathway up to and 

including the minimum point of entry (MPOE) to a customer's premises. 

J>ac:ific: states that the pathway up to and including the MPOE to a 

customer's premises usually includes facilities in the public: ROW and facilities on the 

property to be served. An LEC only c:ontrols the supporting structure that is in the publit' 

way; the property owner provides and owns the supporting structure on his or her 

property. Pncilic claims it cannot supe~~ the property rights of ownc:n by p<:nnining 

ncccss to third parties. If the util ity is able to successfully negotiate ac:c:css with the 

property owner, Pacific offers to provide access to its equipment rooms 1111d other 

facilities II.'IIOilg ll.'lthc security and safety or its equipment is not compromised. 

In some cases the property owner has detcnnincd that a single entity shall 

provide service to the premise... While ac:k.nowlcdging this can create dsCTic:ulties if 11 

tenant desires service from a diffen:nt carrier, Pacific claims this is an issue between the 

tenant and the property owner, and cannot be resol\cd by the carrier. 

Pa.cific believes thAt the: Commission should n:quirc Ill I utilities to pennit 

nondiscriminatory access to facilities on private property that they own or control, but 

should not dictate to owners which carrier they must choose to provide service. 1'11c:l fie 

proposes that the Commission consider limiting the 

. 10. 
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amount of access or rcnlll fees a c:arrier is pennitted to pay a property o"ner for access 

righb. 

GTEC agrees to provide access up to the MPOE. to the extent that GTEC 

owns and there is availability on the poles. conduits, duets, or the ROW in question. 

Since: tl1e property owner is raponsible for facilities beyond the MPOE. however. OTEC 

opposes 11 Cornmiss.ion regulation that would abrogate privnte agreements bctwc:cn such 

propeny owners and a c:arrier which would allow other carriers the ability to trcspn.u on 

such property without negotiating their own agreement. 

While the Coalition admowledges that this Commission lacks jurisdiction 

to require non-utility third parties to gnnt utilities KCCSS to their propenies. the Coalition 

argues that there arc still imponant ac:tions the Commission can take to I.S$iSt CLCs in this 

area. First, the Coalition asks the Commission to m4ke ftndings of fact regarding the 

imponance of the development of a new telc:c:ommunications infrastructure 1111d 

deployment of altcnuuive facilities to customer premises by CLCs. The Coalition 

b~·lieves such findings would be usc:fulln eminent domain proceedings to g.lin access to 

tcnwlls' fntilitJes. 

The Coalition further asks the Commission to require utilitie~ that hove 

vacant space (excess capacity) in existing entrance facilities (t.g .• conduit) into 

commercial building..~ to tnJlke such space avallablc: up to the MPOE so that competllors 

ITUIY gain access to building cellars, telephone closets (or cages) and risers. nen-e>rl. 

mtcrconncctioo devices .llldlor frames, and so forth. in such buildings. Funher. tl ; 

Coalition a..ks the Commission to require that JLECs not impede such access where it is 

requested by landlords on behalf of their tenants. Additionnlly. the Coalition o.sks that 

ILECs be required to promptly meet their responsibilities for connecting CI.C nctworlc 

interconnection devices (NIDs) with 

· II · 
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their own. (See, lntcrconne<:tion Order I,, 392-96.) Finally, the Coalition asks that 

ILECs and incumbent EUs be required to exercise their own powers of eminent domain. 

just as they would on lh.eir own behalf to obtain or expand an existing ROW over private 

propeny, in order to accommodate a CLC's request for aceess. 

The Coalition argues tlult under no circumstances should a building owner 

or manager be allowed to charge CLCs for usc of its inside wire while allowing ILECs 

unlimited use of the same facilities at no charge. 1l1e Coalition suggests that the 

Commission can exercise its influence to prevent such discriminatory treatment in the 

following manner. Assuming that the Commission has the authority to regulate building 

owners ns "telephone corporntlons" as defined under PU Code § 234, the Coalition 

suggests that the Commission could de<:lare It will refrain from such regulation if, but 

only if, the building owner makes ae<:ess to inside-wire available to ILECs and CLCs 

alike on a nondiscriminatory basis. 

As a basis for this rccommend4tion, the Cool it ion cites the Commission's 

"shared tenant services" ("'STS") de<:iJion, 0.87..() 1..()63.2' In the STS decision, the 

Commission adopted a set of guidelines aimed at insuring that. among other things. 

tenants in buildings or C4mpus-like settings where the landlord provides POX services to 

tenants (via a POX switch and ill5ide wire owned by the landlord) COI'Itinue tO hove 

options for obtaining telephone services from the provider of their own choosing. The 

decision provided that landlords would not be regula•ed as a public utilities, even though 

they appeared 10 lit within tl>e htcraltcrrns ofPU Code§§ 233 and 234, if but only If. they 

complied 

" R, l'ocljlc 7;.t<phon••md T•l•groph Compwty (0.17.01~)) 2J CPUC 2d SS4. 19!7 Cal . PUC 
LI>XIS 838 ("the STS dcciJion"). modiflrd (OJ 7.0S-009) CPUC 2d 179, 1987 Cal. PUC LEX IS 7lS . 
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with the STS guidelines. The ratiOilllle Wlderlying the deeision is that the Commission 

could have nsscned jwisdletion, had It wamed to do so, over such telccommunicalions 

services providers Wider the statutory definitions of a "telephone line'' in I'U Code § 233 

and of a " telephone corporation" in PU Code § 234. TI1c Coalition clairru that a similar 

son of Commission authority should apply to any which is charging ccrtilicntcd telephone 

corporations, ILBCs and/or CLCs, for access to a building system or systerru of entrance 

facilities, tie down blocks, frames, wires, fibers, closets, conduits. risers. etc. TI1e 

Coalition argues that the building owner or manager is not providing such service to 

tenan/J, but to telecommunications carriers. The Coalition charncteri7J:S such as directly 

akin to 11 speci&l ac:ccss service through which sitUIItion, the building owner or mllllager is, 

or. if necessary in a given case, cenainly could be held to be, operating a .,clcphonc line," 

and offering service to the public or a portion thereof(i.e., to certified carriers) within the 

meaning of PU Code § 233. 

Edison and SDG&E argue that an eleetric utility must be allowed to deny 

access requests when Its property rights do not allow usc of the property by a thircl ~arty. 

Edison and SDG&E also oppose being required to exercise Uu:ir powers of eminent 

domain in order to accommOOllte a Lclccommunications provider's request for occess. 

claiming tbat such an exercise of powers would go beyond Ute legally outhoriu:d limits 

for electric utilities. Edison llt'gues t.hnr ir.s powers of eminent do1011in do nor allow itro 

condemn property for the benefit oftc:lecommWiications providers. Edison believes that 

since certificated telecommunication providers hove the power of eminent domain, they 

should not depend upon the elcctrie utilities to secure their aeecss rights. 

Electric utilities also frcqucnlly obtain ensemcnts or lieenscs containing 

provisions thai limit use of the property to opcmtions directly relaled to the general ion, 

transmission or distribution of electricity. Edison argues that h 
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)hould not be obligated to oegotillle broader eiiSemcnts or licenses to allow 

telecommunications carriers to acces.s the property, since this would 1mpose additional 

costs on the: uulity and its customers and shardtolders. 

Comtner~ts were also filed jointly by a group known as the "Real Estnte 

Coalition"17 representing the int.c:rests of owners tmd mlliUigers of multiunit real estate:. 

111c: Real Estate: Coalition concurrently filed 11 motion for leave: to intervene nnd become: A 

party in the proceeding. Separate: comments were: filed by the Building Ownc:n Md 

MMagc:rs Association of California (SOMA) with a similar motion to intervene. There: is 

no opposition to either of the motions for leave: to intervene:. and the: motions shall be: 

granted. Both parties represent very similar interests. 

The Real Estate C~lition argues thllt the Commission lacks junsdiction to 

regulate: building owners. and opposes rules permitting telecommunications carriers to 

enter the: premises of multiunit buildings Olld install facilities without the c:xpras consent 

of the: underlying property owner. The Rc:..l Estate: Coalition believes forced access by 

tc:lcc:ommunications carriers would constitute an unlawful taking under Loreuo v 

Tell' PrompTer Manhattan CATV Corp, 458,US 420 ( 1982), becaUSe it would entail u 

physical occupation without the: owner's consent. 

The Real Estate: Coalition identlfiCll 11 number of cfTc:c:ts thlltorc: triggered 

by tc:lec:ommunication carriers' acces.s to buildings, including fire and 

'' TI1e ReoJ ~te Coalition is composed of the Building Owners and MDnAgc:" Associntion 
lntcrnutioMI, the Institute of Real Elute Management, the Natiorutl Apolllmcnl A.olsoeiotion, the 
National ~ootion of Real Eatate lnvuttMnt1 ruau, the Natoonal Multlhowin11 Council 

... . 
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safety code compliance, tenant security. and the ability of building owners to manage 

finite physical~ nc:cds. 

BOMA argues that the Commission should not attempt to regulate acccs) 

issues between the telecommunications industry and private property owners In order to 

avoid distorting an otherwise free and functioning market. BOMA argues that the real 

estate industry is highly competitive, and building owners have o strong incentive to 

satisfy the telceonununications needs of their tenants, and have no incentive to ban or 

restrict telecommunications service providers. BOMA argues that building owners must 

have the freedom and power to select and coordinate which telecommunications 

companies have access to their buildings . 

B. Discussion 

We do not have jurisdlction to require non-utility third parties to grant 

utilities access to their properties. We recognize. however. that the development of a 

competitive telceonununlcations infrastructure and deployment of 1lltenu11ivc facilities to 

customers' premises by CLCs arc important to the health of California's economy. The 

adoption of rules to faciliLBtc the CLCs' abtlity to negotiate access to customer premises 

is consistent with our policy of opening all telecommunications markets to competition. 

Tn the extent that owners of buildings and their tenants are able to choose among multiple 

tcJcc.ommuniC&Iions caJTius, they w-e likely to benefit from higher quality sct"Vicc at lower 

cost and with greater responsiveness to customers' neetb. 

To faciliLBte the development of the competitive tc:lc:communicotinns 

infrastructure, we shall require that incumbents wiOt vacant space in existing enlrllnce 

facilities (e.g., conduit) into commercial buildings make such spnce available to 

competitors up to the MPOE. Titis requirement will enable CLCs to 
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gain access to building cellars, telephone closets, and network interconnection devices 

(N!Ds) in such buildings. We shall also require that ILECs promptly meet their 

responsibilit.ies for connecting CLC NIDs with their own. Incumbent utilities shall not bo: 

required to exercise their powers of eminent domain to expand their existing ROW over 

private properly to accommodate a CLC's request for access. The CLC. us u telephone 

corporation, has independent authority sufficient to pursue its own eminent domain 

litigntion, and there is no basis to require contracting for such litigation through the 

incumbent. The eminent domain powers of a CLC are ccvercd under PU Code § 616. 

which states that "a telephone corporation may condemn any property necessary for the 

constru.ction and maintenance of its telephone ~tern." 

We disagree with the Coalition's claim that owners or managers of 

buildings may be elassilled as "telephone corporations" subject to Commission 

jurisdiction under PU Code§ 234 rna-ely because they provide access to their building 

facilities to telecommunications services to the tenants of their building. A telephone 

corporation must hold itself out as a provider of scrvice to the public or some ponion 

thereof. Merely ix:(.ause a building owner or manager provides private service to tenan ts 

within the building. is no basis for treatment as a "telephone corporation" as defined by 

§ 234. 

We recognize, moreover, that the private propcny ri&hts of building o\o\11ers 

must be observed. Building owners must retain authority to supervise and coordinate on

premises activities of service providers within their building. Installation lllld maintenance 

of teleci)Jnmunications facilities within a building may disrupt tenants and residents, and 

could cause physical damage to the building. Unauthorized enll)' into a private building 

by a third party could compromise the integrity of the safety and security of occupants of 

the building. ·n,e building owner or manager is uniquely positioned to coordinate the 
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connictmg needs of multiple tenants and multiple service providers. 

Telc:communicatioos caniers ac:cess to private buildings shall therefore be subject to the 

express consent of the building owner or manager. 

We disagree v.ith the Coalition's analogy seeking to apply the 

Commission's treatment ofSTS providers to all building owners which provide access to 

one or more telecommunications caniers. Building owners arc in the business of 

providing environments in which people Jive and work. Building owners typically do not 

provide telephone service to their tenants. We disagree with the Coalition·s claim that a 

building owner provides a form of~spccial ac:cess" telecommunications service through 

the act of making available its bulldlng facilities to a tclecommunicalions provider. By 

merely providing a tclcpbooc canier with access to a building's facilities, the build1ng 

owner docs not become a tclccommunieatioos utility. If we were to aceept such 8 

defmition as proposed by the Coalition, we would abo huve to find that building owners 

ure oL'IO electric utilities, water utilities, and every other type of business that requires 

access to 8 building to reach customers. 

While building owners arc entitled to exercise due discretion In m8noging 

and controlling access to their premises for the protection and security of the building 

occupants, they may 1101 abuse such discretion In a manner that would unfairly or 

capriciously dJscriminatc against earners seeking ROW IICCCSS in order to offer 

compcllllve local exchange service. While the Commission docs not regulate building 

OYtncrs as telecommunications utilities, we still retain jurisdiction under PU Code Section 

762 to order the: erection lind fix the site of facilities of a public utility when: necessary 

.. to secure adequate service or facilities.'' Likewise, under PU Code Section 70 I , the 

Commission is authorized to ~do all things which ue necessary and convenient in the 

exercise of[its)jurisdiction." Accordingly, In light of the Comrnission'sjurisdiction In 

this 
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regard, building owners may not unreosooably den) access to competing ClUTiers with 

impunity. 

• • • 
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fo; medinti.ng or arbiuating such contested tnues. lllcn:fore. all disputes regarding ROW 

access, including those dealing with engineering or safety iuues shall be referred 10 an 

AU for resolution. Tbc AU shall COMult with the Commission's tcchniatl stafTns 

appropriate to deal with engineering. safety, or other teclmically complex inues in dispute 

among the parties. 

Finding• of Fact 

I. Under § 224 of the TelecommunicatioN Act of 1996. both incumbent local 

exchange carrim and electric utilities have an obligation 1(, provide any 

tclccommuniattioo.s Cl.lrier with nondlscriminatO!)' access to any pole. duct. conduit. or 

right-of-way owned or conuollcd by it. 

2. Nondiscriminatory DCCCSS to the incumbent utilities' poles. ducu. conduits. and 

rights of way is one of the essential n:quimnents for facilities-based competition to 

succeed. 

3. Given the complexities and the diversity of ROW access issues. it is not practical 

to crafl uniforn IJirifTrules which address every situation which mny arise. 

4. The adoption of general guiding principleJJ. and minimum performance standnn!s 

concerning ROW access will promote a mOI'e level competitive playing field in '' hich 

indtvidual negotiations may take place. 

S. The general provisioo.s of PU Code § 767 relating to reciprocal DCCCS$ of utility 

support structures and ROW 11pply to all public utilities subject to the rules in Append.,, 

A. 

6. CMRS providers will be using poles and other utility facilities in ways perhaps 

not contempl11tcd by traditional land-line providers. 

7. Exclusive reliance on the negodation process will not OCCCS$0rily produce fair 

prices for ROW access. 
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8. Given the advances in technological capabilities of cable television providers to 

offer a wide array of both one-way nnd two-way cornmunicatiOrtS services ov.:; their 

cable facilities, it has become increasingly tlifficuh to clearly delineate o cable television 

provider os offering only ''cable video" service u.s oppo3ed to .. tclc:communicatiortS'' 

services. 

9. Coble television corporatlons' provision of different services on their wireline 

communication systC'111 does not normally odd lillY odditionol physical burden to the usc of 

its foci titles llltllched in the right of way of a public utility company. 

10. PU Code§ 767.S(aX3) applies the term "pole attachment" to any ouachment to 

surplus space. or usc of excess capacity, by 11 cable television corpomtion for 11 wire 

communication system on or in any support structure or ROW of a publlc utility. 

II . Requiring telecommunications carriers and cable operators that provide 

telecommunications services to pay more for pole and conduit attachments than cable 

opcrntors that do not provide telecommunicat ion_~ services when their attachments IITC 

mude in the identical manner 1111d occupy the srunc amount of space would subject such 

carriers lllld cable operators to prejudice and disadv1111tage, would deter innovation nnd 

efficient use of sca:rce resources, ond would hann the development of competition in 

California's telecommunications ll'Uirkets. 

12. Sections 224(d) and (c) of the Communtcations Act of 1934, os amended by the 

Telecommunications Act of 1996 (47 Y.S.C. § 224(d) and (e)), do not require states to 

provide for different rate provisiOrtS for cable operators commencing Februruy 8. 200 I. 

depending on whether they offer cable television service exclusively or whether thC} also 

offer telecommunicatiOrtS service.,. AttC111pting 
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to distinguish "cable television service" from "telecommunications service" would 

entangle the Commission in semantic disputes and would n01 represent the best use of the 

Commission's resources. 

13. Since the enactment of the Telecommunications Act of 1996 on February 8. 1996, 

the California Legislature ha5 not wnended California's pole attachment, statute. PU 

Code§ 767.S,to add a provision analogous to subsection (c) of the federal pole 

attachment statute. 47 U.S.C. § 224. which wo.s added to that statute by the 

Telecommunications Act of 1996. Subsection (c) provides for a higher pole anaehmcnt 

rate for 1elecommunications carriers and cable opcmlors providing telecommunications 

services to be pho.sed in between the years 200 I and 2006. 

14. The California Legislature has not given t.hiJ Commission 1111)' directive to follow 

the pole attachment pricing approach in 47 U.S.C. § 224(c). 

IS. The Cool ilion's proposed 7.4% allocation of capital costs which may be charged 

for pole attachments is bo.scd on the statutory fonnula In § 767 .5(c). which was based on 

the FCC's pole attachment fonnula, fuUy accounts for the relative usc of usable and non

usable space on the pole. 

16. The use of embedded cost o.s a pricing baJis for pole attachments is more 

conducive to the development of competitive market than the use of incremental costs. 

17. Prices based on embedded costs of utility pole attachments nrc lower than 

incrcmcnllll costs due to the fact that many of the poles were installed decades ago and 

have largely been depreciated for accounting purposes over time. 

18. If incumbent utilities were Cree to charge incremental-cost-ba5c:d rates or even 

higher rates bo.scd on their bargaining leverage, they would be able to 
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extract excessive economic rents associated with these highly depreciated n.ssc:ts while 

forcing the CLCs 10 pay rates which may impede their ability to compete. 

19. Under the terms of an ogrc:c:ment executed between Pacific and AT&T, Pacific 

agreed to provide infonnation to AT&T regarding the availability of conduit or poles 

within 10 business days of receiving a written request, and within 20 business days. if a 

field-based survey of availability was required. 

20. l 'udcr the terms of their agreement, if AT&T's written request sought information 

about the availability of more than five miles of conduit, or more than 500 poles, Pacific 

agreed to: ( I) provide on initial rc!ponse within 10 business days: (2) use reasonable best 

ciTorts to complete its response: wilhln 30 bu.:~iness days; and (J) if the: pnrtic.s were: unoblc: 

to agree upon a longer time period for response, Pacific would hire outside contractors, at 

the expense of the requesting party. 

21. The terms of the Paelfic:IAT&T agreement regarding the time frame for responding 

to requests about access to ROW provide a reasonable basis for formulnting generic rules 

for response times for Pacific and GTEC. 

22. II is in the interests of public health and safety for the utility to exercise necessary 

control over access to its facilities to avoid creating conditions which could risk accident 

or injury lo worlcers or to the public. 

23. When working on an electric utility's faciliti~ or ROW. tclecornmunicutions 

providers· compliance with at least the some safety practices as trained and experienced 

electric utility workers u necessary to avoid exposing the public to grave danger and 

potentially fowl injuries. 

24. There is no evidence that the overlashing or replacement of conductors by cable 

television corporations occupies more pole spncc. lnS1c4d new electronics or replacement 

conductors nrc added to existing support stmnds without need 
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for uutment as a new attachment. \\hieh has been the pre-existing p!'!leticc. The FCC 

has strongly endorsed such ovcrlashing impruvcmcnts a.s pro-competiti-ve. 

2S. Changing the: size or type of ony at14chment, or increasing the si7.c or 11111ount of 

cable suppon by on attachment has safety and reliability impliC4tions tht the utility must 

evaluate before work begins. 

26. Commission GO 9S and CAL-OSIII\ Title 8 gc:ncrolly nddn:ss the SAfety issues 

thot arise from third-party access to the utility's overhead distribution focilitics. 

27. Because of the confined space In underground electric facilities (e.g. underground 

voult.s) and the associated increased safety concenu, advance notification ond utility 

supervision is required as conditio.ns of granting telecommunications carrier access to 

underground dectrical facilities in addition to the requirements of GO 12& ond CAL

OSHA Title 8. 

28. To determine if poles have adequate space ond strength to accommodate o new or 

reconstructed attochment. an engineering nnaly:~ is mny be needed for each pole or nnchor 

location to show the loading on the pole (11) from existing tclecommumeotions cquipmenl, 

lind (b) from aiJtclccommunieotiOns equipment afier the atl4c:hment.IICC:OUnting for 

windloading. bending moment. and vc:nicalloading. 

29. Any engineering analysis that is ~ulrcd by Incumbent utilities must be: I'C8$0nabl) 

required and IICIUally nec:cssary. If such engmecnng onalysis is pcrformc:d \\I thin 

reasonable wrincn industrY guidelines by qualified CL.C engineers, it should be deemed 

occ:c:p14ble unless a check for accuracy discloses errors . 
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30. The ROW access issues in this proceeding mtem:lntc with issues before the 

Commission in Application (A.) 94-12-00S/Jnvc:stigation (I.) 95-02-0 IS. regarding 

PO.tE's response to the severe stonns of December 1995. 

31. Parties in A.94-12-00S propo~ th11t the Commission estllblish an Order 

Instituting lnvcsligation (011) to review. among other things. the adequ11C)' of GO 95 

design s1andatds on wood pole loading requirements. 

32. Incumbent utilities need to be able to exercise reasonable control over access to 

their facilities in order to meet their obligation to provide reliable service to their 

customers over time and to plan for capacity needs to accommodate future customer 

demand. 

33. The incumbents' n::scrvation of capacity for their o"n future needs could conflict 

with the nondiscrimination provisions in§ 224(1)(1) of the Act which prohibits 11 utility 

from favoring itself or affiliates OVer competitors with respect to the provi$iOn or 
telecommunications and video services. 

34. Since electric utilities lllC not yet in direct competition with CLCs. but lllC engaged 

in a sepante industry, the potenti11l concenu over a reservation policy permitting 

d1scriminatory treatment of a competitor lllC not llS pronounced as complllCd with lLFCs. 

35. TI1e development of a new telecommunications infrllStructurc Md deplo)'ment of 

alternative facilities to customer premises by CLCs is imponMtto the development of a 

competitive market. 

36. Utility distribution poles and anc:hot"J ha'c: bc<•lll"llditionally owned under ju;nt 

ownership agtccrnents bet\\een two or more: entities with a need to have thc•r lines or 

cquipmt"nt strung on common poles to reach customers throughout o given gcot.r••phic 

a reo. 
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37. New distribution facilities constructc:d by a member of a joint pole organizntion. 

will ordin.arily be subject to the rules governing mem~ of !hAt organization. whereas 

new distribution facilities conruucted by 8 party that is not 8 member of a joint pole: 

organization. would not be: subject to joint pole: association rules. 

38. The Commission has the constitutional mandate to i!ISIJl'c the availability of public 

utility servic~ throughout the State of California Including within municipalities. 

39. The Commission bas previously asserted jurisdiction over the phtcement of 

facilities wi1hia the: rights of way ofmtmicipalities in General Order 159. 

40. There i$ 11 need for an additional expedited resolution process on ROW lssucs 

where 11 limited number of facilities, or at !cost one: customer. arc: involved. 

41 . The: Commission needs to exercise: its j.uisdietion over exi5ting eonllllcts for rights 

of way to effectuate the meaning and purpose of the proposed rules. 

Conclusions of Law 

I. 'llili Commission has jurisdiction under the Act to exercise reverse preemption 

regarding rulcs governing nondiscriminatory aoc:ess to ROW. and is not obligated 

necessarily to conform to the: FCC rules. 

2. In order to establish Its jurisdiction, the: Commission must satisfy the conditions 

of§ 224(c)(2) and (3) which rcqulrc:s the: state: to certify to the FCC thtu: 

A. it n:gulatc:s such rotc:s, tcnns, and conditions; and 

13. in so regulating. that It has the authority to consider and does consider 
the: int.c:rcsu of lhe subscribers of the services offered via such 
attachment, as well as the intc:rc:sts of the consumers of the utility 
service:. 
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3. The rules adopted in the instant order meet the requirements of§ 22-l(c)(2) nnd 

(3), and constitutes c:crtllicatioo to the FCC of this Commission's assenion of its 

jurisdiction. 

4. Consistent with the intent of Congress in enacting § 224(1). cable opm~to~ and 

telec:ommunicatlons provid~ should be permitted to "piggyback'' along distribution 

networks owned or controlled by utilities subject to the telc..-communications provider 

having ftrSt obtained the~ ac:<:e:ss and/or use rights irom the underlying propeny 

owner(s) as opposed to having access to every piece of equipment or real propeny owne<! 

or controlled by the utllity. 

S. Nondiscriminatory access by the incumbent utility requires that similarly situated 

carrie~ be provided access to the ROW and suppon structures of the Incumbent utilities 

subject to such c:arr!~ having first obtt.ined the nece.'ISar)' access and/or use rights from 

the underlying propeny owner(s) under impanially applied tem1s nnd conditions, but does 

not divest the incumbent utility of all of the benefits or the management obligations of 

owncnhip. 

6. No pnrty may attach to the ROW or suppon structure of n utility without the 

express written authorization from the utility. The incumbent utility may not deny access 

simply to impede the development of a competitive murkct and to retain its competitive 

advantage over new cnlriiJlts. 

7. Under the nondiscrimination principles of lite Act. incumbent utilities must 

provide all telccommunicatlons carri~. subject to such telecommunications carrie~ 

having first obtained aJ I necessary access rights from the underlying property owner, and 

the same type of access they would afford themselves. 

8. Becau.se the provision oftelecommunicatlons services is 11 mnuer of statewide 

con~. It is not beyond the jurisdiction of this Commission to compel municipally 

owned utllitles to provide nondiscriminatory ru:cc:ss to their poles . 
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ducts. conduiiJ and ROW if such uct.ion is necessary to protect the provision of 

tclccommunic:ations serv ices on a unifonn st.lltewide bash, to lmplcmcnt the policies 

underlying PU Code §§ 790 I and I 0 I 07, and to accomplish the purposes for which PU 

Code§§ 453, 728, 761, 762 and 767 were enactl-d. 

9. PU Code Section 7901 grants telephone corporations authority to construct 

telephone lines and crett poles and other support structures along and upon public 

highways, but to do so in a manner which does not incommode the public usc: of 

highways. 

I 0. In § 790 I .J(a), the California Legislature st.llted that " municipalities shall have the 

rili\ht to exercise reasonable control u to the time, plncc, and manner in which roads, 

highways, and waterways arc accessed," but under § 790l.l(b), the "control. to be 

reasonable, shall, at a minimum, be applied to aU entities in an equivalent manner." 

II . If n municipal corporation fails to uischargc its duty to treat "all entities in an 

equivalent manner" when exercising its powers(§ 790 1. 1 (b)), then a carrier should be 

able to invoke any available regulatory, adminislr1ltivc, and civil remedies that govern 

allegedly unlawful actions by the municipality. 

12. PU Code Section 762 authorizes this Commission to order the erection and to fix 

the site of fncilitiea of a public utility where necessary to secure adequate service or 

facilities. 

13. Parties to pre-<:xisting arrangements for access to utility ROW and support 

structures arc entitled to re-negotiate the terms of such otT1lllgcmcnts to conform to the 

provisions of this decision, providing that such renegotiation is initiated within six 

months following the effective date of th is decision. 
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14. Any contracts for access to utility ROW and suppon structures should be 

renegotiated to conform to these or MY subsequent ROW rules adopted by this 

Commission. 

IS. Consistc:ot with the requirements ofPU Code§ 767, a CLC may not arbitrarily 

deny an ILEC's request for a= to the CLC's faci lities or engage in discrimination 

among carriers. 

16. The incumbent utilities have a right to be fairly compensated for providing third· 

pnny access to their poles and support structures. 

17. By vinue of their incumbent statu, and control over essential ROW and b<'rtlencck 

facilities, the local exchange carriers (LECs) and electric utilities have a signii1CMt 

bargaining advantag' in comparison to the CLC with respect to negotiating the tcmu of 

ROW access. 

18. The pricing fonnula prescribed in PU Code§ 767.5(c) is applicable under the 

statute only to cable television providers, but the statute docs not prescribe: any rotc for 

the provision of telecommunications services by cable operators. 

19. Apnn from any sbtulory requirements, the pricing formula prescribed in PU Code 

§ 765.5 should be made available to cable operators providing telecommunications 

services, and to other telecommunications carriers as a matter of public policy. 

2!1. Requiring telecommunications carriers and cable operators that provide 

telecommunications services to pay more than cable operators that do not provide 

telecommunications services when their pole anachmcnL~ an: identical in all relevant 

respects would subject such carriers and operators to prejudice and disadvanlllgc. wouW 

be unfair and discriminatory, and would \•iolnte the letter and spirit of PU Code ~ 453 . 
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21 . Having certified to the Federal Communications Commission thnt it regulates pole 

attachments in compliance with 47 U.S.C. § 224(c). this Commission is not requin-d to 

follow the provisions of the federal pole attachment ~totute, 47 U.S.C. § 224{c), that 

would require the application of a higher pole ouachment rotc to tele.:ommunications 

carriers ond cable operators that provide telecommunications services than to coble 

operators that do not offer telecommunications services. 

22. Pricing principles applicoble to pole and support structure attachment rates should 

be determined in o manner which guards against an unbalanced bargaining position 

between incumbent utilities and telecommunications providers. 

23. Distinction in the rate treatment of coble versus tC"Iccommunications attachments 

based on the nature of the service that a coble operator or telecommunications carriers 

provides could be unfairly discriminator) to the extent there is no difference in the 

manner that a cable operator and a telecommunications carrier ottnch their strond wtd 

cables (either copper, fiber, or coaxial) to a utility pole. 

24. Utility pole ouachments for telecommunications services priced on the basis of 

historic or embedded costs of the utility less accumulated depreciation will help ensure 

nondiscriminatory treatment among all telecommunicotions carriers. 

25. Parties may negotiate pole attachment rotes which deviate from the cost standards 

prescribed under this order. but, if having been unable to reach agreement, they submit 

the dispute to the Commission for resolution, the Commission's rules should apply as the 

default rote based upon the use historical embedded costs . 

• t09 . 



R.95-04-043, 1.95-04-044 AUffRP/rruj • DRAFT (WFW7.!l) 

26. Utilititll should be allowed to recover !heir actual expenses for make-ready 

rearrangements performed atlhc request of a telecommunications carrier, and their actual 

cosu for preparation of mops, drawings, and plans for anachment to or usc of support 

structures. 

27. Prices based on lhe recovery of operating expenses and embedded upital cosLS 

reasonably compensate the utility for the provision of access to iu poles Md support 

structures. 

28. Embedded cost data u.sed 10 derive attachment rates shall be g.olhered from 

publicly filed documents, and pole attachment rates shall be calculated pursuant to lhe 

Commission's Decision in 97-03-019. 

29. Given the varying degrees of complexity and of geographic coverage involved in 

requests for information concerning facility availability and requests for access. there is 

no single standard length of time for utility responses which will II tall situations. 

30. The CLC could suffer unreasonable delays in receiving information concerning 

ROW u.ceess inquiries iflhe utility's response time obligution wus open-ended, wilh no 

performance slandards against which to hold lhe utility, !hereby impeding lhc ability of 

lhe CLC to enter lh.e maricet or to expand its openuions 10 compete efficiently. 

31. The incumbent LEC's guideline for rrsponsc tirac for initial requCSL5 concerning 

avuilabilil} of space shall not exceed 10 business days if no field survey 15 required, and 

shall not exceed 20 business days if 11 field-based survey of support structures is required. 

The corresponding response times for electric utilities shall be subject to partitll' 

negotiations. 
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32. In the event that an initial inquiry to an ILEC involves more than 500 poles or 5 

miles of conduit, the response time shall be subject •O the negotiations of the parties 

involved. 

33. If an ILEC is required to perform make-ready work on its poles. ducts or conduit 

solely to accommodate a carrier's request for access, the util ity shall perform such work 

at the carrier's sole expense within 60 business days of receipt of un ndvanec payment for 

such work, except that this pcriod will be subject to ncgotilllion for extraordinary 

conditions such as storm-related scrvice_restoration. If the work involves more than 300 

poles or conduit, the parties will ncgotiat.e a mutually satisfactory time frame to complete 

such make-ready work. 

34. In the event that a telecommunications carrier decides after the initio! response 

conecming availability that it wishes to usc the incumbent utility's spa.ce. the 

telecommunications carrier must so notifY the incumbent in writing, providing the 

necessary identifying and loading information and copies of pertinent documents sho·,ying 

the nttoeher's right to occupy the right of way. 

35. The work of a CLC to execute make ready work and the subsequent attachment 

and installation of the CLC's wire communication facilit:ics on a utility's poles, conduits 

or rigllls~f-way in connection with a request for 11ccess that hilS been grouted. shall he 

deemed sufficient for purposes of the granting utility if such personnel or third-party 

contractors meet an incumbent utility's published guidelines for qualified personnel. 

36. The ILEC shall then resvond to the telecommunications carrier within 45 days, 

thereafter, with a list o~'thc rearrangements or changes required to accommodate the 

carrier's facilities, and an estimate of the utility's portion of the rearrangements or 

changrs, except as noted in the following COL. The response times for electric utilities 

shall be subject to negotiation. 
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37. In the eventlhat a request for space involves more than 500 poles or Smiles of 

condui1, requires the calculation of pole loads by a joint owner, or the scope and 

complexity of the request warrant longer deadlines, the response time shall be subject to 

the negotiations of the po.rtles involved. 

38. The standard for protection of confidential data should not be one-sided. but 

should be equally applied to CLCs, incumbent utilities. and any other pany to a ROW 

access agreement. 

39. The dissemination of information which has been identified as C{)mmm:ially 

sensitive should be limited only to those pmons who need the informatlon in order to 

respond to or to process an inquiJ)' concerning access. 

40. The incumbent utility, particularly electric utilities, should be permitted to impose 

conditions on the granting of access which are neccss111)' to ensure the safety and 

engineering reliability of il5 faeilities. 

4 I. TclccommunlcaLlons carriers seeking to allac:h to utility poles and suppon 

structures should comply with applicable Commission GOs 95 and 128. and other 

applieablc local, state, and fcdcrul safety regulations including those prescribed by 

Cal/OSHA. 

42. The rules governing atlachmcnts to wood pol..s should be c:valuat.cd rclntive to any 

restrictions on access subsequently adopted in A.94·12-00S/1.9S-02·0 IS regnrding design 

stnndnrds for utility wood pole loading requirement5 subjcetto the arrcetc:d panics having 

an opponunity to comment on the oppl!cabiliry such restrictions or standards. 

43. In resolving disputes over ROW access, the burden of proof shall be on the 

incumbent utility to juStify any proposed restrictions or denials of access which it clllims 

urc necessary to address valid safety or reliability concerns and to show they are not 

unduly discriminatory or anticompetitivc . 
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44. All other factors being equal. competing carriers' access to utility facilities should 

be granted on a firsH:ome, first-served basis. 

45. The JLECs should not be penni ned to deny access to other telecommunications 

c:mier based on claims that the capacity must be reserved for their own future needs. 

provided than fLEC may reserve space for immediate need within three months of an 

access request 

46. The Commission's preferred approach for meeting new <:apacity needs is through 

new construct.ion rather than the rcelnmation of existing space occupied by CLCs. 

47. In order to justify a capacity reservation claim, the electric utility should show that 

it had a bona fide development plan for the use of the: capacity prior to the request for 

access, and that the reservotion of capacity is needed for the provision of its core utility 

services within one year of the date of the request for access. 

48. Because rearrangements for electric facilities can be substontiully more expensive 

than for telecommunications facilities, it may be more cost effective for an electric utility 

to reserve capacity for some defined period rather than to provide interim n=• to 11 CLC 

with subsequent eviction or to incur related costS for n:arrangcmcnlS. 

49. The restrictions regarding reservations of capacity adopted in this order in no wuy 

constitutes nn unlawful taking in violation of the: incumbent utilities' constitutional rights. 

but merely constitute regulation of the tcnns under which panics may negotiate for 

access. 

50. All costs of capacity expansion and other modifications, includingjoint trcnch!ng, 

should be shared wnong the particular parties benefiting from the 
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modifications on a proponionate basis eo.rresponding to the share of usable space tAken 

up by each benefiting party. 

S I. In lhe event an energy utility incurs additional cosu for li'Cilching nnd inslollotion 

of conduit due to safety or n:llisbility requirements which arc mon: elaborate: than n 

tdc:conununica.tions-ooly trench, the: telc:conununications carriers should not pay mon: 

than they would have incum;d for their own indcpc:ndcnt trench. 

52. An advance notice should be given at least 60 days prior to the commencement of 

a physical modification to a ROW to apprise affected panics, except in the: c:nsc of 

c:mcrgcncic:s \\hen: shorter notice may be necessary. 

53. Incumbent utilities with vacant space in existing entrance facilities (e.g., conduit) 

into commercial buildings should make such space available to competitors, subject to 

consent of the bui lding owner or mnnager, up to tlu: minimum point of entry to the extent 

the incumbent utility owns or conU"Ols suc.n facilities. 

54. Incumbent utUities on: not required to exercise their powers of eminent domnin to 

expand the incumbent's existing ROW over private property to accommodate n 

telecommunications carrier's request for access. 

55. The Commission docs not have jurisdiction to regulate building OYmcrs or 

managers as ''telephone corporations" under PU Code§ 234, nor to require that they 

provide equal aecess to all carriers. 

56. For purposes of n:solvill8 disputCS between telecommunications carriers und 

incumbent electric utilities or rLECs regarding ROW eccc:sscs, the rules adopted in 

Appendix A of this order should gc:netlllly apply . 
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57. Before the Commission will process o dispute: resolution. the parties must show 

they were unAble to reoch a mutually agreeable solut ion consistent with the mles and 

policies set fonh in this decision after good faith eObrts at negotiation. 

58. The bW'den of proof should be on the party which asscru that o pnrticul11r 

constraint exists ~hich Is preventing it from complying" ith the propo5«1tcnns for 

grunting ROW access. 

59. Any party to a negotiation for ROW access covered under thc:sc: rules may request 

this Commission to lltbitratc: the: dispute pursuant to the process set forth in the Ap~11dix 

A Rules. 

ORDER 

IT IS ORDERED that: 

I. The rules set forth In Appendix A concc:mtng the rights and oblij!lltlons of the 

major c:leelric utilities and incumbent local c:xchnngc carric:r.; to provide access 10 

tclecommunicallons carriers to their poles. duel'S. conduil'l, and rights of\\IIY arc hereby 

adopted. 

2. The assigned Administrative Law Judge shull solicit comments c:onc:cming the 

implications of joint pole IWO<:iation attachment ngrccmcnl'l os they relate to 

nondiscrimiruuory access. 

3. The Motion <>fthe Real Estate Coalition and of the Building Owners and 

Managers AssociAtion of CaliforniA, each requesting to become a party. 1S grunted. 

4. Pacific, GTEC, Pacific Gos & Eleclric, Southern California Edason. and 

San Diego Gos & Eleclrie shall each publuh objective guidelines within 180 dllys of its 

order, so that CLC pc:nonncl or third-party contractors used by CLCs 
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can quickly and efficiently establish their engineering qualifications. 

Doted at San Francisco. Califomin. 
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APPENDIX A 

COMMISSION·APOPTED RULES GOVERNING ACCESS 
TO BIGHIS.QF-WAY ANP SUPPORT STRUCTURES OF 

INCUMBENT TELEPHONE ANP ELECmtc UTILITIES 

I. PURPOSE AND SCOPE OF RULES 

II . DEFINITIONS 

Ill. REQUESTS FOR INFORMA DON 

IV.REQUESTS FOR ACCESS TO RIGHTS OF WAY AND SUPPORT STRUCllJRES 

A. INFORMATION REQU1REMENTS OF REQUESTS FOR ACCESS 

B. RESPONSES TO REQUESTS FOR ACCESS 

C. TIME FOR COMPLETION OF MAKE READY WORK 

D. USE OF TiiiRD PARTY CONTRACTORS 

V. NONDISCI..OSURE 

A. DUTY NOT TO DISCWSE PROPRJET AR Y INFORMATION 

B. SA."'CTIONS FOR VIOI..ATIONS OF NONDISCtOSURE AGREEMENTS 

Vl.PRJCINO AND TARIFFS OOVERNJ'NG ACCESS 

A. GENERAL PRINCiPLE OF NONDISCRJMINA TION 

D. MANNER OF PRICING ACCESS 

C. CONTRACTS 

VII. RESER VA DONS OF CAPACITY FOR FliTURE USE 

VIII. MODIFICATIONS OF EXJSTINO SUPPORT STRUCllJRES 

A. NOTIFICATION TO PARTIES ON OR IN SUPPORT STRUCTURES 

B. NOTlfiCA TION GENERAl.!.. Y 

C. SHARING THE COST OF MODIFICA110NS 
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!X. EXPEDITED DISPUTE RESOLUTION PROCEDURES 

X. ACCESS TO CUSTOMER PREMISES 

XI. SAFETY 
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I. PURPOSE AND SCOPE OF RULES 

A. Thc:s<: rules govern access to public utility righi.S-of-way IUld suppon structures 
by telcoommunlcations carriers in California. and nrc issued p~uant to the 
Commission'sjurisdiction over access to utility righlS of way and suppon 
structun:s under the Federal Communications Act, 47 U.S.C. § 224(cXI) and 
subject to California Public Utlllties Code§§ 767, 767.S. 767.7. 768. 768.S and 
8001 through 80S7. These rules arc to be applied as guidelines by p.snies in 
negotiating rights of way access agreements. Parties may mutually agrce on 
tcnns which deviate from these rules, but in the event of negotiating disputes 
submitted for Commission resolution, the adopted rules will be dccmed 
presumptively reasonable. The burden of proof shall be: on the party 
advocating a deviation from the rules to show the deviation is reasonable, and 
is not unduly discriminatOI)' or Mticompetitive. 

II. DEFINrriONS 

A. "Public utility" or "utility" includes any person. finn or corporution, privately 
owned. that is an electric, or tc'ephonc utility which owns or controls. or in 
combination jointly owns or controls. suppon structures or righlS-of·"B)' used 
or useful. in whole or in pan. (or telccommunicotiO<IS purposes. 

B. "Suppon structure" includes, but is not limited to. o utility distribution pole, 
anchor, auct, conduit, manhole, or handhole. 

C. "Pole attachment" means any attachment to surplus space, or usc of exc.c:ss 
capacity, by lltelccommuniCiltions carrier foro communicotions system on or in 
1111y suppon structure owned, controlled, or used by a public utility. 

D. "Surplus space" means that ponion of the usable space on o utility pole which 
hM the necessary clearance ll-om other pole users,'" required by the orders und 
regulations of the Commission, to allow Its U.'IC by a tclc:communicotions co.rrier 
for a pole anacluncnt. 

E. -Excess capacity" means volume or capacity in 11 duct. conduit, or suppon 
structure other than a utility pole or anchor which can be used, pursu1111t to the 
orders and regulation' of the Commission. for a pole attachment. 

• 3 • 
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F. '"Usable space" means lhe total dislllncc between lhc top oflhc utilily pole: and 
the lowest possible attachment point lhat provides lhe minimum allowable: 
vertical ciCIUllllCC. 

0. ''Minimum allowable vertical clc:arancc" means lhc minimum clearance for 
communication conductors along rights-Of-way or olher areas 115 spcci fic:d in 
the orders and ~gulallons of the Commission. 

H. '"Reamu~gemcnts" means work performed, 111 lhe request of a 
telecommunications carrier, to, on, or in an existing support structure to create 
such swplus space or excess capocily as is necessary to make it usable for a 
pole llltachmcnt. When an existing support structure docs not contain adequate 
surplus space or ex.cess capacily and cannot be so rearranged as to create lhe 
required surplus space or exces5 capacily for a pole attachment. 
"rearrangements" shall include replacement, atlhe request of o 
telecommunications carrier, of lhe supr>ort structure in order to provide 
adequate surplus Sp'lce or excess cap~riry. This definition is not intended to 
limitlhc circumstances where a telecc-mmunications carrier may request 
replacement ot an ~isting . tructure w 1 h n ' ,...erent or larger support structure. 

I. "Annual cost of ownership" means lhe sum ol .: nnnu;JI cnpitul costs and 
annual operation costs oflhc support structure which shall be the average cOStS 
of all similar support structures ownc: ~ by lhe public utility. The: basis for 
computation of annual capital costs shall be historical capital cost less 
dep~tClallon. The accounts upon which lhe historical capital costs ~~re 
determined shall include a ctedlt for all reimbursed capital costs of lhe public 
utility. Depreciation shall be based upon 1he sveroge sentice life or the support 
structure. As used in lhiJ definition. ''annual cost of ownership" shall not 
include costs for MY property not necessary for 11 pole attnchmc:nt. 

J. '1"elecommunications carrier" generally means My provider of 
tc:lccommunicatloos sm~iccs tlult has been granted a certificate of public 
convenience and neccssily by lh.c: California Public Utilities Commission. 
These rules, however, exclude Commercial Mobile Radio Service (CMkS) 
providers from lhe definition of "telecommunications carrier." 
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K. "Right of way'" means lhe right of competing providers to obtain access to the 
distribution poles, ducts, conduits, and other support structures of a utility 
which ore necessary to reach customers for tc:lecommuniClltions purposes. 

L. "Make ready worlc" means the process of completing rearrangements on or in a 
suppon structure lO create such surplus space or excess capacity as is necessary 
to make it usable for a pole attachment. 

M. "ModifiCations" means the process of changing or modifying. in whole or in 
part, support structures or rights of way to accommodate more or different pole 
ottl!.Ciunents. 

N. "Incumbent local exchange carrier'" refers to Pacific Bell and GTE California. 
Inc. for purposes of these rules. 

Ill. REQUESTS FOR rNFORMATION 

A. A utility shall promptly respond in writing to a written request for in fonnation 
("request for infonnation") from a telecommunications carrier regarding the 
nvailftbility of surplus space or excess capacity on or in the utility's support 
structures and rights of way. The utility shall respond to requCSIS for 
information as quickly as possible, which. in the case of Pacific or OTEC, shall 
not exceed 10 business daya if no field survey is required and shall not cxeccd 
20 business daya if a ficld-.bascd survey of support structures is required. In the 
event the request involves more than 500 poles or S miles of conduit, the 
patties shall negotiate a mutually satisfactory longer response time:. 

B. Within the applicable time llmit..c:t forth in paragraph III.A and subject to 
execution of pertinent nondisclosure ogrc:c:mcnts, the utility shall provide 
access to maps, and currently available records such as drawings. plans and any 
other information which it uses in its dlllly ltiii\Saction of business necessary for 
evaluating the avllllability of surplus space or excess capncity on support 
structures and for evaluating access to a specified liJ'Cll of the utility's rights of 
way identified by the carrier. 

C. The utility may charge for the IH:tual costs incurred for copies and any 
pn:paration of maps, drawings or plans necessary for evnluating the 

. s . 
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availability of surplus space or excess capacity on suppon structures OJ'Id for 
evaluating access to a utility's rights of way. 

D. Within 20 business days of o request, anyone who attaches to a utility-owned 
pole shall allow th.c pole owner access to maps. and any currently available 
records such as drawings, plans, and any ocher information which I~ used in the 
daily ll'811Saction of business necessary for the owner to review anachments to 
its poles. 

E. The utility may request up-front payments of its estimated costs for any of the 
work contemplated by Rule lii.C., Rule rv .A. and Rule IV.B. The utility's 
estimate will be adjusted to reflect actual cost upon completion of the requested 
tasks. 

IV. REQUESTS FOR ACCESS TO RJOHTS OF WAY AND SUPPORT 
STRUCTURES 

A. INFORMATION REQUIREMENTS OF REQUESTS FOR ACCESS 

The request for access shall contllin the following: 

I. Information for contacting the carrier. including project engineer, 
and nnme and address of pcr!on to be billed. 

2. Loading information, which includes grade and size of otUlchment. size 
of cable, average span length, wind loading of their equipment, venicnl 
loading. and bending movement. 

3. Copy of property lease or right-of-way document. 

B. RESPONSES TO REQUESTS FOR ACCESS 

I. A utility shall respond in writing to the written request or a 
telecommunications carrier for nccess (''request for acccss") to its rights 
ofwny and suppon structures as quickly as possible:. which, in the case 
of Pacific or OTEC, shall not exceed 45 days. The response shall 
affirmatively state whether the utility will grantaeecss or. I fit intends to 
deny access, sh4IJ state all of the reasons why it is denying such ac:c:ess. 
Failure of P<tclJic or GTEC to respond within 45 <bys shAll be deemed 
an acceptanoe of the telecommunications carrier's request for liCCC:SS • 

. 6. 
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2. If. pursuant to a request for access.the utility has notified the 
telecommunication carrier that both adequate space and strength ure 
available for lhe attachment. and the carrier advises the utility in writing 
that it wants to malce the attachment. the utility shnll provide the carrier 
with 1> list of the n:arrangements or changes required to accommodate 
the carrier's facilities and an estimate of the time required and the cost 
to perform the utility's portion of such rearrangements or changes. 

3. If the utility docs not own the property on which its suppon structures 
nrc located, the telecommunication carrier must obtnin written 
permission from the owner of that property before aLLaching or installing 
its facilities. The telecommunication carrier by using such facilities 
shall defend and indemnify the owner of the utility faci lities, if its 
franchise or other rights to use the rc:oJ propeny nrc challenged as a 
result of the telecommunication carrier's usc or onachment. 

B. TIME FOR COMPLETION OF MAKE READY WORK 

I. If a utility is required to perform malce ready work on iu poles, ducts or 
conduit to accommodate a carrier's request for access. the: utility shall 
perform such work al the carrier's sole expense: as qulcldy liS possible 
which, in the case of Pacific or GTEC shall occur within 30 business 
days of receipt of an advance payment for such work. If the work 
involves more than SOO poles or S miles of conduit. the pnrties will 
negotilllc a mutually satisfactory longer time frame to complete such 
malcc ready work. 

C. USE OF ffiiRD PARTY COmMCTORS 

I. The ILEC shall maintain a list of contractors that are qualified to 
respond to requests for information and requests for acecss, as well as to 
perfom1 malcc: ready work and attachment and installation of 
telecommunications carriers' wire: communications facilities on the 
utility's suppon stnlctures. This requirement shall not apply to electric 
utilities which shall retain the discretion to use their own employees . 

. 7. 
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2. A telecommunicalions carrier may use its own pcn;onnelto aunch or 
install the carrier's communications facilities in orono utility's 
facilities, provided that in the utility's reasonable judgment, the carrier's 
personnel or agents demonstrute thnt they are truined and qualified to 
work on or in the utility' s facilities. This provision shall not apply to 
electric 1r11.1Umission facilities, or electric underground facilities 
containing energlud electric supply cables. Work involving c:lectric 
transmission facilities, or electric underground facilities conLDinlng 
energized electric: supply cables will be conducted as required by the: 
electric: utility at its sole discretion. 

3. Incumbent utilities should adopt wrinc:n guidelines to ensure that CLC 
personnel and CLC's th.ird·party contrnc:tors are qualified. These: 
guidelines must be reasonable and objective, and must apply equally to 
the incumbent utility' s own personnel or the incumbent utility's own 
third·pruty contrac:lors. Incumbent utilities must sc:c:k industry input 
when drafting such guidelines. 

V. NONDISCLOSURE 

A. DUTY NOT TO DISCLOSE PROPRIETARY rNFORMA TION 

I. The utility and telecommunications carriers seeking access to poles or 
other suppor: structures may provide reciprocal standard nondisclosure 
agrcc:ments Ul8l permit either party to designate os proprietary 
information eny portion of o request for infonnation or 11 response 
thereto, reprding the availability of surplus space or excess capacity on 
or in its support structures, or of n request for access to such surplus 
space or excess capacity, as •veil a.s any maps. pliiOS, dnt\\'ings or othc:r 
information, including those thBI disclose: the: telecommunication.~ 
earri~'s pliiOS for where it Intends to compete: against no incumbent 
telephone utility. Each party shall have: a duty not to disc: lose any 
infonnation which the other cootrncting party has designated as 
proprietary except to personnel within the utility that ha~c an actual. 
verifiable "'need to know'' in order to respond to requests lOr infonnotion 
or requests for acc:C'S.' . 

• 8 • 
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B. SANCTIONS FOR VIOLATIONS 01' NONDISCLOSURE AGREEMeNTS 

I. Eacl! party shall lAke evct) precaution OCCCSSIU)' 10 prevent 
cmploycc:s In ill field offices or othc:r offices responsible for 
making or responding to requests for infonnalion or rcquesll for 
access from disclosing any proprietary informntion of the other 
party. UDder no circwnstances may a party diS(;IOSC such 
information to marketing. ules or customer representative 
personnel. Proprietary lnfomtation shAll be disclosed only to 
personnel in the utility's field offices or otha- offices responsible 
for making or responding to such rcqueslS who have an actual. 
verifiable "need to know~ for purposes of responding to such 
rcquCSIS. Such personnel shall be advised of their duty not to 
disclose such information to any otha- person who docs no. have 
a "need to know~ such infonnation. Violation of the duty not to 
disclose proprietary information shall be cause for imposition of 
sucll sanctions as. in the Commission's judgement. arc necessary 
10 deter the party from breaching ill duty not to disclose 
proprietary informnlion in the future. Any violation ofthe duty 
not to diS(;Jose proprietary information will t>e accompanied by 
fmdings ol fact that permit a pnny "'h05(; proprietary infomtation 
ha.s improp«ly been disclosed to seck further remcdiC!l in a civil 
action. 

VI. PRJCING AND TARIFFS GOVERNING ACCESS 

A. GENERAL PRINCIPLE OF NONDISCRJMINA TION 

I. A utility shall grant access te> iLS rights-of-wny and support structures to 
telecommunications carriers on a nondiS(;riminatory ba.sis. 
Nondiscriminatory access is ace~ on a lint-come. firsHcrved ba_\i,, 
access that can be restricted only on consistently applied 
nondi5(;riminatory principles relating to capncity constrainlS, and safety. 
engineering. and reliability rcquirernenll. Electric utilities' usc of its 
own faciJJlies for internAl communications in support of its utility 
function shall1101 be considered to establish a comparison for 
nondisaiminatory access. A utility shnll have the ability to 

.Q. 
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negotiAte with a telcc:ommunic:atsons carrier the price for access to us 
rights of way and support structlll'C$. 

2. A utility shall grant accc:ss to its rights-of-way and support structure~ to 
telecommwlications carriers on a nondiscnmimuory basis. 
Nondiscriminatocy access Is access on a lirst~ome. first-served basis 
and subject to the requesting telcc:ommunic:ctions carrier first obtaining 
any ncc:c:ssary access and/or usc rights from the underlying private 
property owner(s); access that can be n:stricled only on consistencl~ 
applied nondiscriminatory principles relllling to c:cpncity restraints. 
underlying applicable n:strictions on the access to or use of the right-of· 
way, where such right-of-way is located on private property and safety. 
engineering. and reliability n:quin:mcnts. Electric utilities' usc of its 
own !Kilities for internal communications in support ofits utihty 
fimctioo shall not be considered to establish a compariSOI' for 
nondiscriminatory accc:ss. A utility shall ha,·e the ability to negotiate 
with a telecommunications carrier the price for accc:ss to its 
rights-Of·Wll)' and support structures. 

B. MANNER OF PRJCINC ACCESS 

1. Whenever a public utility nnd a telecommunications carrier or 
associntion ortelccommunicot ions carriers an: WlJible to ogree upon the 
terms, conditions, or annual compensation for pole attachments or the 
terms. conditions. or costs of rcorrangemcnts. the Commis~ion sholl 
establish and cnfon:c the rates, terms and conditions for pole 
attochmcnts and rearrangements sons to assure a public utility the 
rccovccy of both oftbc following: 

a. A one-time reimbursement for actual costs incufn:(l by the pubhc 
utility for rearrangements performed at the request of the 
tclecommunlcations c:arrier. 

b. An annual recurring fcc computed os follows: 

(I) For each pole and supporting anchor actually used by the 
telecommunications carrier. the annual fee shall be two 
dollars and fifty cents ($2.50) or 7.4 percent of the pub he 
utility's anuual cost of 
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ownenhip for !he pole and supponing anchor. whichever 
is greater, except !hat if o public utility applies for 
establishment of a fee in excess of two dollnrs and fifty 
cents ($2.50) under !his rule, the annual fcc shall be 7.4 
pctCCilt of !he pub:io utility'~ annual cost of owncnhip 
for the pole and supporting rutchor. 

(2) for support structures used by the telecommunications 
carrier, other than poles or anchors, a percentage of the 
annual COS'! of ownership for the support StruCiurc, 
computed by dividing the volume or capacity rendered 
unusable by the telecommunications carrier's equipment 
by the tollll usable volume or capacity. As used in this 
paragra.ph, ''total usable volume or capacity" means all 
volume or capacity in which the public utility's li.ne, 
plant, or system could legally be located, including the 
volume or capacity rendered w1usable by the 
telecommunications c:arrier's equipment. 

c. A utility may not ch~~rge 8 telecommunications c.1uricr 8 higher rnte 
for ocec:ss to its rights of way and sup;10rt structures thnn it would 
charge o similarly situated cable television corporelion for access lo 
the same rights of way and support structures. 

C. CONTRACTS 

I. A utility that provides or has negotiated an agreement with a 
telecommunications carrier to provide access to its suppon structures 
shall file with the Commission the executed contrnct showing: 

a. The annual fee for attaching to a pole end supporting anchor. 

b. 1be annual fee per linear foot for u5c of conduit. 

c. Unit costs for all make ready and rearrangements work. 

· II · 
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d. All terms and conditions governing access to itS rights of way and 
support struCtures. 

e. The fee for copies or preparation of maps. druwings nnd plans for 
attachment to or use of support structures. 

2. A utility entering into contractS with telecommunications carrie•• for 
access to its support structures, shall file such contrncts with the 
Commission pursuant to General Order 96, available for full public 
inspection, and extended on a nondiscriminatory ba.~is to all other 
similarly situated telccommunicatio'lS carriers. If the contracts an: 
mutually negotiated and submined as being pursuant to the tenns of251 
and 252 ofT A 96, they shall be reviewed consistent with the provisions 
ofResolu!lon AU-174. 

D. U!Uiuthorized Attachments 

I. No pany may attach to the right of way or suppon structure of 
another utility without the express written authorization from the utility. 

2. For every violation of the duty to obUlln approval before 
attaching, the owner or operator of the unauthorized atlBchment shall pay to 

the utility a penalty of five times the: recurring monthly nne: for each 
month of the violation. This fee is in addition to all other costs which an: 
plll1 of the: auacher's responsibility. 

3. Any violation of the duty to obtain pennission belorc attaching 
shall be cause for imposition of sanctions as, in the Contmissioncr's 

judgment, an: necessary to deter the party from in the ftnure breaching its 
duty to obi.Bin permieion b.: fore: attaching will be accompanied by 
findings of fact that permit the pole owner to seek funher remedies in a 
civil action. 

4. This Section D applies to existing auachmcnts as of the c:ITcctivc date of 
these: rules. 

• 12-
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VII. RESERVATIONS OF CAPACITY FOR FUTURE USE 

A. No utili!)' shall adopt, mforce or purport to cnfon:c against a 
telecommunications carrier My whold off,'' momtorium, rcsc.rvation of rights or 
other policy by which II refuses to make currently unused space or capacil)' on 
or in its support structures available to telecommunications carriers requesting 
access to such support suucturcs, except as provided for in Pan C below. 

B. All access to a utilities' support suucturcs and rights of way shall be subject to 
the requirements of Public Utilities Code § 85 I Md Oenernl Order 69C. 
Instead of capacil)' reclamation, our preferred outcome is for the expMsion of 
existing support structures to accommodat.e the need for additional auachments. 

C. Notwithstanding the provisions ofParagmphs VILA through VII.C. an electric 
utility may reserve space on its support structures where It demonstrates that: 
(i) prior to a request for access having been mode, it had n bona fide 
development plan in place prior to the request and that the specific reservation 
of annchment capacil)' is reasonably and specifically needed for the immediate 
provision (within one year of the request) of its core utility service. (ii) there is 
no other feasible solution to meeting its immediately foreseeable needs, (iii) 
there is no available technological means of increasing the capacil)' of the 
support suucture for additional annchments, and (i") it hM nnempted to 
negotiate a cooperative: solution to the capacity problem in good faith with the 
pany scdcing the attachment. An ILEC may earmark space for imminent usc: 
where construction is planned io begin within three months of n request for 
access. 

VIILMODlFICA TIONS OF EXISTING SUPPORT STRUCTURES 

A. NOTIFICATION TO PARTIES ON C'R IN SUPPORT STRUCTURES 

I. Absent a private agreement establishing notification procedures, written 
notification of a modification should be provided to parties with 
aunchments on or in the support suucturc to be modi lied at least 60 days 
prior to the commencement oftl1c modilication. Notification shall not 
be requlrcd for emergency modi ficatlons or routine maintenllllce 
activities. 
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B. NOTIFICATION GENERALLY 

I. Utilities and telecommunications carriers shall cooperate to develop a 
means by which notice of planned modifications to utility support 
structures llUIY be published in o.:c:ntralizcd, unifonnly accessible 
location (e.g., a ''web page" on the Internet). 

C. SHARING TilE COST OF MODrFICA TIONS 

I. The costs of support structure capaci ty expansions and other 
modifications shall be shared only by nil the parties otu..:hing to ut il ity 
support structures which arc spc:ei lically benefiting from the 
modifications on a proportionate basis corresponding to the $hAre of 
usable space ocwplcd by each benefiting carrier. Disputes regarding 
the sharing of the cost of capacity expansions and modifications shall be 
subject to the dispute resolution procedures conlnincd in these rules. 

lX. EXPEDm:D DISPliTE RESOLUTION PROCEDURES 

A. Parties to a dispute involving nccess to utility rights of way and support 
structures may invoke the Commission's dispute resolution procedures, but 
must first attempt in good fAith to resolve the dispute. Disputes involving 
initial access to utility rights of way and support structures shall be heard and 
resolved through the following expedited dispute resolution procedure. The 
following time schedule should apply to each step in the dispute resolution 
process: 

Step I; Following denial of a request for access, parties shoJI escalate 
the dispute to the executive level within each company. Aft.cr S business 
days, any party to the dispute moy file a fonnal complaint, with an 
atlnched motion requesting Commission nrbitrntion. 

Step 2: Parties shall have I .S business Jays to prepare for nrbitra:ion 
following the filing of the motion . 
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Step 3; Following arbitration hearings, Parties shall have IS business 
days 10 submit short pleadings. with a Commission decision within 20 
business days thereafter to ~olvc the dispute. 

B. lnlhe event that patties do not consent to be bound by an arbitnued 
decision. the f0t11llll complaint process prescribed undet" Senate Bill 960 
shall be used. 

C. Each patty to an initial access dispute resolved in this manner shall bear its 
own costs, including attorney and expen witneJs fees. 

D. The party identified by the arbitrator as the "losing pany" shall 
reimburse the patty identified by the arbitnuor as the "prevailing pony" for all 

cos IS of the arbitration, including the reasonable auomey and expert witness 
fees incu.l"ffii by the prevailing party. 

X. ACCESS TO CUSTOMER PREMlSES 

A. No utility may use its ownet'Ship or control of any right of way or suppon 
structure to impede the access of a telecommunications earria to a customer's 
premises. 

B. A utility shall provide access. when technically feasible and not restricted or 
otherwise .Prohibited by agreements with property owners, to building entrance 
facilities it owns or controls, up to the applicable minimum point of entry 
(MPOE) for that ptop.:rty, on a nondiscriminatory. frrst-wme, first-served 
basis, provided that the requesting telecommunications carrier has first 
oblained oil necessary access and/or use rights fTOm the undet"lying propeny 
owncrs(s). 

C. Nothing in these rules is intended to provide to telecommunications earricrs or 
otherwise creole any right of access to or across private property against the 
wishes of the owner(s) and/or operators of such property. 

XI. SAFETY 

A . Access to utility rights of way and suppon structures shall be governed at oil 
times by the provisions of Commission General Order NOi. 95 and 128 and by 
CaVOSHA Title 8. WI c.e necessary and approprinte, sllld o~neml Orders ~hnll 
be supplemented by the Nuional Electric SDff'ty 
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Code, and any reasonable and justifiable safety 1111d construction standards 
which are required by the utility. 

B. The incumbent utility shall not be liable for work that u performed by a third 
pnrty without notice and supervision, work that docs not pass inspection. or 
equipment that contains some dangerous defect that tho incumbent utility 
cannot rca.son.ably be expected to detect through a visual Inspection. The 
incumbent utility and its customers shall be immunized from financial damages 
in these inStanCC$. 

• 16 . 
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