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1 

2 P R 0 C E E D I N G S 

3 (Hearing convened at 10:10 a.m.) 

4 COMMISSIONER CLARK: Well, let's call this 

5 pre.hearing to order. Thank you all for getting he.re and 

6 being ready. I've talked to Beth -- And I am sorry for 

7 being late. I'm having difficulty being everywhere I'm 

8 supposed to be . 

9 Did we send out a notice for this? 

10 MS. KEATING : Yes, we did. 

11 COMMISSIONER CLARK : All right. Why don't you 

12 read ·the notice? 

13 MS. KEATING: By notice issued September 9th, 

14. 1998, the time a.nd place have been set for oral argument in 

15 Docket Number 980733-TL, discovery related to the study on 

16 fai.r and reason.able rates. The purpose is as set forth in 

17 the notice . 

18 COMMISSIONER CLARK: We'll take appearances. 

19 MR. REHWINKEL: This is Charles J. Rehwinkel and 

20 John. P. Fons on behalf of Sprint-Florida, Incorporated. My 

21 address is .P.O. Box 2214, Tallahassee, Florida, 32316 . 

22 At the appropriate ti.me, Madam Chairman --

23 Commissioner, I would like to register an objection to the 

24 notice., but I ' 11 d.o t .hat afte.r appearances. 

25 COMMISSIONER CLARK: Okay. All right. 

C &: N REPORTERS TALLAHASSEE, FLORIDA (850)697-8314 
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1 MS . KEYER: Mary Keyer, BellSouth 

2 Telecommunications, Inc., 675 West Peachtree Street, Suite 

3 4300, Atlanta, Georgia, 30375. 

4 COMMISSIONER CLARK: And is there another person 

5 on the line? Who is that? 

6 MR. PRANK.: Yes. David Frank representing AARP . 

7 .My ad.dress is 1403 Maclay Commerce Drive, Suite 3, 

8 Tallahassee, Florida., 32312. 

9 COMMISSIONER CLARK: David, I'm sorry, I didn't 

10 get y"Our last name. 

11 MR. PRANK: It's David Frank. 

12 COMMISSIONER CLARK: F-r-a-n-k? 

13 MR. PRANK: Yes, ma'am. 

14 COMMISSIONER CLARK : Thank you. 

15 Is there a·nyone else on the line? 

16 MR .• BECK: Yes. This is Charles Beck, Office o.f 

17 the Public Counsel., 111 West Madison Street, Room 812, 

18 Tallahassee, Florida, 32.399-1400, appearing on behalf of 

19 Florida citizens. 

20 COMMISSIONER CLARJ<: Anyone else? 

21 MR. FARLEY: Yes, Commissioner. This is Brian 

22 Farley appearing on behalf of GTE. I'm with the law firm 

23 of Collier, Shannon, Rill & Scott. The address is 30.50 K 

24 Street Northwest, Washington, DC 20007. 

25 COMMISSIONER CLARK: Would you spell your last 

C & N REPORTERS TALLAHASSEE, FLORIDA (850)697 - 8314 



5 

1 name? 

2 

3 

MR. FARLEY: Sure, it's F, like Frank, a-r-1-e-y. 

COMMISSIONER CLARK: Thank you. Anyone else on 

4 the phone? 

5 (NO RESPONSE) 

6 COMMISSIONER CLARK: Mr. Pa.schall . 

7 MR. PASCHALL: My name is Ed Paschall, 

8 P-a-s-c-h-a-1-1. I'm an observer here on site because )Ur 

9 lawyer is on the plain now, and he is standing by on the 

10 telephone there. 

11 COMMISSIONER CLARK: Oka,y. He is Mr. Frank? 

.12 MR. PASCHALL: That's right, Mr. Frank. 

13 COMMISSIONER CLARK: Mr. Gross. 

14 MR. GROSS: Michael Gross on behalf of the Office 

15 o.f the Attorney General in Tallahassee. 

16 COMMISSIONER CLARK: Okay. 

17 MS'. KEATING: And Beth Keating appearing for 

18 Commission staff. 

19 COMMISS'IONBR CLARK: Tha.nk you . 

20 Mr. Rebwinkel, you wanted to raise an objection 

21 to the notice? 

22 MR. RBHWINKEL: Yes, ma'am. My objection, I do 

23 not raise this for the purpose of debating it unless you 

24. and the other parties want to entertain it; but it is our 

25 position that thia proceeding, the study proceeding, that 

C & N REPORTERS TALLAHASSEE I FLORIDA (850)697-8314 



., 

6 

1 the discovery dock.et is ran adjunct to, is not properly 

2 subject to Chapter 120 because the proceeding .Ls not to be 

3 conducted under Chapter 120. 

4 I don't know where the line stops and starts with 

5 respect to what provisions of Chapter 120 would apply to 

6 any aspect of the study proceeding. The notice was sent 

7 out saying tha.t the matter would be subject to Chapter 

8 120. I'm sure it was a form notice, and it may or may not 

9 be the intent, but it is integral to our argument about the 

10 scope of discovery that this proceeding is nor. subject to 

11 Chapter 120; and to say that it is pre-judges the scope of 

12 discovery in our view. 

13 COMMISSIONER CLARK : All right. What is the 

14 scope of di.scovery? 

15 MR. REHWINKEL: That's part of my argument. And 

16 I don't want to get ahead unless you want me to state it. 

17 COMMISSIONER CLARK : Okay. All right. 

18 MR. REHWINKEL: I'm not -- Mr. GroEs will be 

19 going first I assume. 

20 COMMISSIONER CLARK: All right. Hang on a 

21 minute. I unde.rstand that . I understand now that you 

22 are -- you're basing it on the fact t .hat it isn't a 120 

23 proceeding; therefore, you don't think the same -- you 

24 cannot rely on 120 type ·precedent t .o determine what the 

25 scope of discovery is here; is that correct? 

C & N REPORTERS TALLAHASSEE, FLORIDA (850)697-8314 



7 

1 MR. RBHWINKBL: Yes, to the extent that 120 and 

2 the uniform rules of procedure and the Commission's rules 

3 require that the Florida Rules of Civil Procedure govern. 

4 Tha.t is an e••ential p~rt of my argument. 

5 COMMISSIONER CLARK. : Okay. All right . 

6 Mr . Gross, it ia your motion to compel, .and I understand it 

7 is -- there is a motion to com,pel by your office for GTE, 

8 Sprint and BellSouth, right? 

9 MR. GROSS: That's correct. 

10 COMMISSIONER CLARK: Okay . I have read those 

11 motions, a.nd I have -- Have I read some responses? I saw 

12 some respon.ses . No, I didn't see any responses, did I? 

13 MS. JCBATING: You sa.w responses from GTE. 

14 COMMISSIONER CLARK: Okay. All right . Go ahead, 

15 Mr. Gross. 

16 MS . KEYER : Excuse me, could I - - thi.s is Mary 

17 Keyer, Bell.South. 

18 COMMISSIONER CLARK.: Yes, go ahead, Mary. 

19 MS. ICEYER: BellSouth will be filing written 

20 respons.ea. It ·wasn't technically due until ne.xt week . 

21 COMMISSIONER CLARK: Okay. 

22 MS. KBYER: But we will be filing it either this 

23 afternoor: or Monday. 

24 COMMISSIONER CLARK: Good. At this point I 

25 wouldn't intend to rule until there has been an opportunity 

C & N REPORTERS TALLAHASSEE, FLORIDA (850)697-8314 
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1 to do written response. The problem is I am no~ here next 

2 week, so I wanted to give you an opportunity to make some 

3 oral remarks and maybe give me more explanation on your 

4. legal positions. There is also a possibility that, instead 

S of making· the ruling my·self, I will a$3k that it be made by 

6 the f 'ull Commission. But I thought it would be be.neficial 

7 to spend this time to hear from you and the other parties, 

8 so Mr. Gross. 

9 MR. GROSS: Good morning, Commissioner Clark. As 

10 you know, these issues have been heavily· briefed, and so I 

11 am going t .o focus on the issues that are common to -- the 

12, common objections that were raised by all three LECs. 

13 There is one -- a second motion directed to GTE which I 

14 wo·uld like to reserve to the end of my presentation and not 

15 devote more than a minute to it. 

16 COMMISSIONER CLARK: Go ahead. 

17 MR. GROSS: But what we have today are the 

18 Atto.rney General's motions to compe.l answers to the AG' s 

19 first interrogatories and third request for production 

20 directed to GTE, BellSouth and Sprint. Now the basic and 

21 threshold objection which all three LECs, if you will, have 

22 made is that the discovery in this docket is limited to 

23 verifying the cost dat.a and analysis which the LECs filed 

24 with the Commission. The corollary to this contention is 

25 that discovery is limited to what the staff has asked 

C & N REPORTERS TALLAHASSEE, FLORIDA (850)697 - 8314 
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1 for. 

2 The LECs point to section 2, subsection (2) (b) in 

3 98-277, the bill, to support their position. This section 

4 permi,ts the Commission and all intervenors access to 

5 records supporting cost data and analysis submitted by the 

6 LECs. Tbis position js erroneous for severa1 reasons: One, 

7 the spe.cific language of 98-277, which I will recite 

8 momentarily; two, the additional authority and jurisdiction 

9 conferred upo'n the Commission under Section 364. 183, 

10 subsections (1) and (2), and the order on procedure 

11 establishing this discovery docket. 

12 Now the bill itself in section 2, subsection (1) 

13 requir·es the Commission to study and report on the 

14 relationships among the costs and charges associated with 

15 providing bas.ic local se.rvice, intrastate access and other 

16 services provided by local exchange companies. Subsection 

17 (2) (a) requires the Commission to further report its 

18 conclusions as ·to the fair and reasonable Florida 

19 residential basic local service rates considering 

20 affordability, the value of service, comparable r osidential 

21 ba.sic local telecommunications rates in other states, the 

22 cost of providing re.sidential basic local 

23 telecommunications services in this state, and including 

24 the proportionate share of joint and common costs. 

25 Now only one of those ite.ms that the Commission 

C & N REPORTERS TALLAHASSEE, FLORIDA (850)697-8314 
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1 is to consider is directed to the cost to providing basic 

2 residential local aervice. The LBCs would have you believe 

3 that this entire study is limited to that one item. That's 

4 among five in that subsection alone, five items, and in the 

5 previous paragraph there are several more items. 

6 Now· I' d. also like to point out that notably 

7 excuse me, I've already made this point, but in section 

a 364.183(1), regarding access to company records, the 

9 Commission has -- "shall have access to all records of 

10 telecommunica,tions companies that are reasonableness 

11 necessary for the disposition of matters within the 

12 Commission's jurisdiction." And they go on to say that 

13 when there are questions of cross subsidization that this 

14 even includes affiliates of the company . And in Subsection 

15 2, and this is to, a precursor to my response to 

16 Mr. Rehwinkel' s object.ion, is that discovery in any dock.et 

17 or proceeding before the Commission shall be in the manner 

18 provided for in Rule 1.280 of the Florida Rules of Civil 

19 Procedure; and the Commission's order establishing this 

20 discovery docket is authorized by the statute , by ita 

21 supplemental authority which was not repealed or 

22 contradicted in 98-277. 

23 Further, the order on procedure states that the 

24 legislature ask.ed for a report on fair and reasonable 

25 rates. A special project has been established to timely 

C & N REPORTERS TALLAHASSEE, FLORIDA (850)697-8314 
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1 co~plete the report. The discovery docket is open for 

2 discovery related to the special project; therefore, 

11 

3 discovery i .s that which is necessary to study and report on 

4 all of the issues and concerns of the legislature, not 

5 limited to cost data filed by the LECs or required by 

6 staff. 

7 Now all three LBCs have objected to the Attorne~' 

8 General's discoverj on the basis that it is limited to just 

9 basic residential local service; however, all three LECs 

10 have provided both coat and revenue information pertaining 

11 to services other than residential basic loca1 service in 

12 their rewponses to the staff's data requests. The staff 

13 has asked for cost and revenue information in addition to 

14 just the cost of basic local residential service, and call 

15 three :4ECs have p·rovided that information. This is a very 

16 strong indication that both the LECs and the staff agree 

17 with the position of. the A.ttorney General's office. 

18 The Divisi.on of Communications', jus.t to give you 

19 an example, Data Request 2 asks for a contribution analysis 

20 for intrastate switched access. Request 3 asks for a 

21 contribution analysis for intraLATA toll, and request 4 

22 asks for a contribution analysis for a number of residence 

23 and business verti.cal services . A contribution analysis is 

24 simpl y a comparison of the costs and charges for each 

25 category of service being studied. 

C & N REPORTERS TALLAHASSEE, FLORIDA (850) 697-8314 
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1 I have with me, just to illustrate, and I don't 

2 mind leaving this, attachments from BellSouth's filing, and 

3 all three LEes filed similar filing·s, that contain t he 

4 revenue information as far as interstate switched access 

5 and intraLATA toll. The point is that the LECs themselves 

6 have provided information to the staff that supports the 

7 Attorney Gen.eral' s interpretation that there is a broader 

8 scope of discovery. 

9 Now Sprint is requesting that no order be entered 

10 to avoid appellate rights in this case. .I would just like 

11 to point out that the ord.er creating this discovery docket 

12 created appellate rights. There was a notice of rights 

13 attached, an.d seve.ral temporary protective orders have been 

14 en.tered already that create appellate rights; and the 

15 commission's only authority to issue these temporary 

16 protective orders is under the Commission's rules dealing 

17 with discovery under their authority in Section 364 . 183. 

18 Now this is basically the fundamental argumeut as 

19 to the objections that the LECs have made. I mean there 

20 are other argumen.ts as to whether we are entitled to 

21 informati,on on interstate deregulated services, information 

22 regarding affiliates. I think that once - - .If the 

23 Commission., if you --

24 COMMISSIONER CLARX: You have to answer the 

25 preliminary question to get to the 

C & N REPORTERS TALLAHASSEE, FLORIDA (850) 697 - 8314 
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1 MR. GROSS: Right. That's the threshold 

2 question. If that threshold questio.n is answered, then I 

3 think it opens it up to those others. 

4 COMMISSIONER CLARK: Okay. 

5 MR. GROSS: An.d those have been briefed, so it's 

6 n.ot necessary to go through that here . 

7 Mow there is -- I would like to reserve one more 

8 minute or two to a dispute that has arisen between GTE and 

9 the Attorney General. The Attorney General served 

10 discovery right around the end of the first week after data 

11 requests were due, and they crossed -- our interrogatories 

12 literally crossed the --

13 COMMISSIONER CLARK: Is this the number of 

14 interrogato~ies? 

15 MR. GROSS: Yeah, this is a dispute over the 

16 nu.mber. 

17 COMMISSIONER CLARK: Surely you can work that 

18 out. 

19 MR. GROSS: I think the key here, and this is all 

20 I wanted to brin.g up, is that we have been unable to work 

21 it out; and tha.t is what is regrettable . And I spoke to --

22 

23 

24 

25 

COMMISSIONER CLAR.K: Mr . Farley? 

MR. GROSS: -- Ms. Caswell -­

COMMISSIONER CLARK: Oh, Ms. Caswell? 

MR . GROSS: -- last night to make one last 

C ~ N REPORTERS TA.LLAHASSEE, FLORIDA (850)697-8314 
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1 attempt. to resolve it. What the Attorney General is 

2 proposi·ng is to offset I mean we have three nundred 

3 total discovery requests. 

4. COMMISSIONER CLARK: To GTE? 

5 MR. GROSS: Yes. 

6 COMMISSIONER CLARK: Okay. And what 

7 MR. GROSS: No, excuse me, under the procedural 

8 order, 150 of int.errogatories and 150 requests for 

9 product. ion. 

10 COMMISSIONER CLARK: Okay. 

11 MR. GROSS: We have a hundred requests for 

12 production still in the bank, even accepting GTE's 

13 position, which we don't. You know, this is not even 

14 adjusting downward for the withdrawal in discovery. 

15 COMMISSIONER CLARK: Right. 

16 MR. GROSS: We wou.ld like to offset -- we can 

17 convert these interrogatories, the excess interrogatories 

18 as claimed by GTE, to requests for production. GTE in its 

19 opposition, which I g·ot yesterday, on the very last page, 

20 the very last sentence says why doesn't the Attorney 

21 Gene.ral do that and we wouldn't have to be here today? My 

22 response to t.hat, and I called Me. Caswell again last 

23 night, and I said, you know, you are accusing the Attorney 

24 General of not trying to resolve this dispute as required 

25 by the rul es, but why make the Attorney General 30 through 

C & N REPORTERS TALLAHASSEE, FLORIDA (850 ) 697-8314 
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1 that exercise and GTE is still going to have to go through 

2 the exercise of responding to those. And so that is what 

3 the Attorney General believes is a reasonable solution to 

4 ·that ·dispute, and we would still be well wit.hin the total 

5 of three hundred discovery requests. 

6 COMMISSIONBR CLARK: Okay. Mr. Beck or 

7 Mr. Prank, wha.t --

8 MR. REHWINKEL: Mad.am chairman. 

9 COMMISSIONER CLARK: Hang on. a minute. li jt•9t 

10 want to ask, what is your position on these motions to 

11 compel? 

12 MR. FRANK: Are you asking David Fra.nk? 

13 COMMISSIONER CLARK: Yes, you are with AARP, 

14 correct? 

MR . FRANK: Yes, ma'am. 15 

16 COMMISSIONER CLARK: Are you going to make 

17 argument today? 

18 MR. FRANK: Yes, ma'am, very briefly . 

19 MR. REHWINKEL : I would object . 

20 COMMISSIONER CLARK: Hang on a minute . 

21 COMMISSIONER CLARK: And Mr. Beck, are you going 

22 to make argument? 

23 MR. BECK: Just very briefly also . 

24 COMMISSIONER CLARK: All right. Now I'll let you 

25 know when I'm rea·dy to hear argume.nt from you. 

C & N REPORTERS TALLAHASSEE, FLORIDA (850)697 -8314 
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Mr. Re.hwinkel . 1 

2 MR. REHWINKEL: Madam Chairman, I would object to 

3 any party that has not filed a pleading in this matter 

4 arguing. We have a limited time. I was under the 

5 understanding that this was going to be over at 10:30. 

6 These parties have not -- these participants in the study 

7 have not eougb.t to 

8 COMMISSIONER CLARK: You make a good point . 

9 Mr. Frank and Mr. Beck, at this point I'm going 

10 to suspend allowing you to make argument . Are you going to 

11 make any written filings on this issue, either one of you? 

12 MR. PRANK : This is David Frank. No, Madam 

13 Commissioner, not on this. AARP has filed yesterday - -

14 MR. RBHWINKEL : I woul d object, Madam Chairman . 

15 Mr. Frank 

16 MR. FRANK: Can I finish what I ' m 

17 MR. REHWINKEL: -- wants to talk to you about a 

18 confidentiality matter .that we have not had a c hance to 

19 provide any response to. 

20 COMMISSIONER CLARK : Let him tell me what he 

21 wants to tell me , MX". Rehwinkel. 

22 MR . FRANK: I'm not trying to sneak an argument 

23 in here. I'm just simply saying t hat we joined -- I don't 

24 know of any procedural rule that says you have to file 

25 some,thing in order to appear at a hearing in a proceeding 

C & N REPORTERS TALLAHASSEE , FLORIDA (850)697 - 8314 
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1 for whi.ch yo':l are an interested party or a party. 

2 COMMISSIONER CLARK: Okay. I appreciate t.hat, 

3 Mr. Frank. 

4 Mr. Beck, I'm going to just -- what I would like 

5 to know is, do you intend to make any written filing? 

6 MR. BBCK: No. 

7 COMMISSIONER CLARK: Okay. I am concerned about 

8 the time. I need to get to another proceeding. I'm going 

9 to bear from the parties, from Sprint, from GTE and fro .. l 

10 BellSouth. I kind of doubt there will be any time to hear 

11 from you all, and you may f.ile something written and I will 

12 look at that. 

13 Go ahead, Mr. Rehwinkel. 

14 MR. RBHWINKBL: I understood that the GTE folks 

15 might want to go first. 

16 

17 

COMMISSIONER CLARK: All right. Mr. Farley. 

MR . FARLEY: However we would like to proceed, 

18 Commissioner. If you'd like us to go first, we can 

19 certai:nly do that . 

20 COMMISSIONER CLARK: Yes, go ahead, Mr. Farley . 

21 MR. FARLEY: Okay. I believe the AG's office has 

22 accurately characterized the overall objection put fort.h by 

23 GTE, and that essentially is, the AG' s discovery is g·oing 

24 far beyond the scope of this proceeding. The procedural 

25 order on di•eovery says in the first sentence that the 

C & N REPORTERS TALLAHASSEE, FLO.RI.DA (850)697-8314 



1 discovery portion is opened in accordance with Chapter 

2 98.277. And if you look at .277(2) (b), it tells quite 

3 specifically that, yes, intervening parties are able to 

4 and have acce•s to the r 'ecords related to the cost of 

5 providing residential basic local telecommunications 

18 

6 service of each local ex,change company; but there is a very 

7 important and very strict limitation on what they, and why 

8 the di.scovery must be allowed; and that _is, quote, .for the 

9 purpose of verifying the submitted cost data and analys.s 

10 by t ,he ILEC. 

11 The AG's office is essentially arguing that this 

12 C!ommission should disregard. that ve.ry speci ic, very 

13 limited language that the legislature, has included in its 

14 law. 'It is allowing the Commission -- allowing, excuse me, 

15 the AG's office to go off on a tangent, essentially 

16 pursuin.g rate case related information. That related to 

17 revenues. That related to affiliate data. It goes far 

18 beyond what the intent O·f both the. law questio!'! is and what 

19 the goal o·f this proceeding is. 

20 The information that the AG's office is looking 

21 for goes beyond not only what GTE submitted with its cost 

22 study but goes far beyond what GTE submitted in response to 

23 staff's data request. The, AG's office discovery is, as 

24 I've indicat.ed, attempting to turn this into a rate case. 

25 GT.E Florida is price regulated now, and the AG' s office is 

C & N RBPORTERS TALLAHASSEE, FLORIDA (850) 697 - 8314 



1 pursuing the antiquated technique when we may have bee.n 

2 regulated under rate of return. That is the type of 

3 information that the AG's office is looking for. That 

19 

4 information is precluded by the statute. It goes beyond 

5 the purpose of this proceeding, and it should not be 

6 allowed. 

7 Commissioner, I also would like to respond, if 

8 you would like to hear it now, with relation to the last 

9 argument made by the AG's office. 

COMMISSIONER CLARK.: The number of it? 

MR. FARLEY: Exactly. 

10 

11 

12 COMMISSIONER CLJ\RK.: I sure would like to hear 

13 that because it certainly seems to me that you all could 

14 work this out. 

15 MR. FARLEY: Well, we have tried to work it out, 

16 a .nd the AG' s office is correct. He did speak with 

17 Ms. Caswell last night, and Ms. Caswell and I spoke both 

18 last night and this morning. What we tried to resolve with 

19 the. AG' s office is we will answer these data requests as 

20 interrogatories, even though you are above the 150 limit, 

21 only if, and if you will , agree not to serve any more 

22 interrogatories on us . Essentially the AG's office has 

23 already used up its 150 interrogatories . We' ll a nswer 

24 those that go above 150, up to 164 by GTE's c o unt. Even 

25 though it's in violation of the procedural o rder, we will 
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1 go ahead and answer thos·e questions if you agree to ask no 

2 more interrogatories. That settlement was app.Jrently 

3 rejected by the AG's office. 

4 There is no offsetting here between 

5 int.errogatories and requests for product ion of documents. 

6 The procedural order, GTE and all other parties have been 

7 operating under an assumption as clearly delineated in the 

a procedural order, that you are allowed to ask 150 

9 interrogatories including· subparts and 150 requests for 

10 production of documents. If the AG's office converts the 

11 interrogatories to requests for production of documents, 

12 they remain below their 150 requests for production of 

13 document. limit, and we will respond to those requests for 

14 the production of documents; but it goes beyond what the 

15 actual procedural orde.r and what all parties have been 

16 operating on to be able to say, now all of a sudden you 

17 have three hundred total discovery requests as opposed to 

18 the very specific and limited interrogatory a.nd data 

19 request number that was included in the discovery order . 

20 So we have. worked with the AG' s office in an attempt to 

21 resolve this. And a settlement implicates that each party 

22 give a little bit. The AG's office is I-efusing to give on 

23 the interrogatory number despite GTE's best efforts and 

24 request that if they are not going to accept that 

:'5 settlement offer that they convert it to a request of 
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1 documents and GTE will respond accordingly . 

2 COMMISSIONER CLARK: I appreciate that , and I 

3 guess Sprfnt is next. But Mr. Farley, let me point out, 

4 and t .o you also, :Mr. Gross, I consider this something that 

5 shouldn't even be brought to me. I think you all can work 

6 ·this out. We have issues on the merit that need to be 

7 resolved. I encourage you to settle it. If you can't 

8 settle it, I will; but .it just seems to me it can be worked 

9 out .. 

10 Go ahead, Mr. Rehwink.el . 

1.1 MR. REHWINKEL : Thank you , Madam Commissioner . 

12 GTE has laid out essentially the arguments, but I would 

13 like to add something to their casting of the issues. 

14 Before you, you have three studie.s. You have 

15 what I'm going to call the universal service fund cost of 

16 basic service st.udy. Yo,u have this study, the fair and 

17 reasonable residential rate study, and you have the 

18 landlord/tenant study tha.t all came out of the same bill . 

19 The le.gislature said the USF st.udy would be after notice 

20 and opportunity for hearing . You are holding that 

21 hearing. It is a fully -- a full-fledged administrative 

22 proceeding. 

23 Let me go to the landlord/tenant study . That is 

24 a study. There are many parties involved. There are more 

25 parties in that, and. there are probably more factual issue.s 
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1 if you really· want to know the truth in that one than in 

2 this one, but there is no discovery allowed in that. The 

3 diffe.rence I would assert to you is the language -- and let 

4 me read the whole language because I think some of it's 

5 been left out. It says : 

6 "The local exc.hange company 

7 shall provide to the Commission by 

8 August 1_, 1 998 cost data and analysis 

9 that support the cost of providing 

10 resident.ial basic local telecommunications 

11 service in their service area as 

12 prescribed by the Commission for purposes 

13 of re.commending the fair and reasonable 

14 rate, for the purpose of verifying the 

15 submitted cos-t data and analysis. The 

16 Commission, and all intervenors, shall 

17 have access to the records related to the 

18 cost of providin.g residential basic local 

19 telecommunications service of each local 

20 exchange company." 

21 It is our view that 364.17 and 364.18 have limited 

22 access to company records and that because of the price cap 

23 exemption elected under 364 . 051 this law creates a limited 

24 exception to that el(ception. 

25 COMMISSIONER CLARK: Say that again. 
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MR. REHWINKEL: Okay. What that says is 364 . 17 

and 364.18 limit your authority to prescribe the forms of 

records and reports to be submitted by the companies . 

COMMISSIONER C.LARK: Okay. 

MR. REHWINKEL: Limit or -- Basically the repeal 

of them eliminate your ability to inspect or authorize 

another person to inspect our books and records. 

Now Mr. Gross did not put it in his pleading, but 

he is now citing 364.183, and he quoted you some lanauage. 

What he st.opped short of quoting you is that you have 

access to records necessary for the disposition of any 

matter concerning an affiliated transaction or claim of 

anti-competitive behavior. There is no such claim before 

you. Our whole argument here is you don't have a pending 

action. You don't have a claim. There is not a mat.ter 

between parties here. There is a study that you have been 

directed to do and submit to the Commission. This language 

applies if there is a pending matter before you. 

We believe that the that absent the language 

that gives inte.rvenors access to the records there would be: 

no discovery. These pa.rties assert that they are, should 

have rights here. because they are intervenors. Well, with 

the intervenor language comes the same limitations that 

are contains the limitations that are in that sentence. 

You've got to -- if you are going to have one , you've got 
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3 We believe that you are being led down the road 

4 towards a rate case. The requests encompass directory 

5 advertising gross profit calculation that was part of a 

6 rule that the Commission repealed because of the repeal of 

7 364. It's the provision that requires gross profits to be 

8 included for ratemaking purposes. 

9 I have nothing further to add, Commissioner 

10 Clark, other than to say that we believe that the 

11 legislature had no idea that you would be at this stage of 

12 a proceeding where you had discovery motions and motions to 

13 compe.l in developing your study. We believe it's your 

14 study to do. Your staff has prescribed the information to 

15 be provided. Discovery by law is limiLed to verification 

16 of what is submitted. 

17 The other sections above that Mr. Gross has 

18 cited, those are not matters that the Commission has 

19 authority under the statute to prescribe the companies to 

20 provide. 

21 COMMISSIONER CLARK: r.et me ask a quest ion, and 

22 my· notes really probably refer to GTE ' s responses, but they 

23 objected t .o (1) (a), 'which was local private line revenues. 

24 Did you, Sprint, also object to that? 

25 MR. REHWINKEL: Yes, ma'am. 
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2 curiosity was, the audit asks for a bre.akdown of local, 
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4 private line; and at first glance it seemed to me that the 

5 request. was related to what they had asked for . 

6 MR. REHWINKEL: Yeah . Madam Chairman, going back 

7 to the langua,ge of the statute, it limits discovery for the 

8 purpose of verifying the costs, okay? Now your staff has 

9 ask.ed for some revenue information, and we gave it to them 

10 because they asked for it. 

11 COMMISSIONER CLARK: And what does the -- Read 

12 me t .he st.a.tute again. 

13 MR. .REHWINKBL: The statute says: 

14 "For purposes of verifying 

15 the submitted cost data and analysis, 

16 tbe Commission and all intervenors 

17 shall have access to the records 

18 related to the cost of providing 

19 residential basic local 

20 telecommunication service." 

21 Their discovery seeking questions about revenues is 

22 beyond that. They refere.nce in the, in Mr. Gross's -- in 

23 the Attorney Gen.eral' s argument, he references the term in 

24 subsection 1, costs -- that you are required to study the 

25 relationship among the costs and charges associated with 
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1 providing basic local service and interstate access and 

2 other services. And the term "charges" then gets turned 

3 into the term "revenues" in the next part of that 

4 aen.tence. "Charges" are prices. "Revenues" are what you 

5 book or accrue on your books. They may or may not have 

6 anythi-ng· to do with what your tariffed prices are or what 

7 your price list is. -They have .more to do with the booking 

8 of those revenues. "Charges" are just your tariffed :t"ates. 

9 COMMISSIONER CLARK: So you. are saying that the 

10 discovery -- the information they are entitled to is f ..;r 

11 the -- is that which is outlined in the section creating 

12 this study, and it's only for the purpose. of them verifying 

13 costs? 

14: MR. REHWINICBL: Yes, ma'am. 

15 COMMISSIONER CLARK: Okay. All right. Do you 

16 have anything else? 

17 MR. REHWINKEL: No, ma'am. 

18 COMMISSIONER CLARK: All right. Ms. Keyer. 

19 MS. KEYER: Yes. I, frankly, Commissioner, 

20 cannot add anything to what both Sprint and GTE have 

21 offered. 

22 COMMISSIONER CLARK: Okay. 

23 MS. KBYBR: I think all our objections are 

24 basically ground.ed under the same arguments. I would only 

25 add or ·reiterate that it does appear that what the Attorney 
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1 General is doing is trying to turn this into a rate case. 

2 Basically the issues that we have left with the Attorney 

3 General really do deal mainly with this revenue and his 

4 trying to get information that, frankly, really will not 

5 enhance or help determine the fair and reasonable rates for 

6 reside.ntial basic local service, which is the whole purpose 

7 of this study. 

8 COMMISSIONER CLARK: Let me ask a question of 

9 Sprint, GTE and BellSouth. :Is this information provided in 

10 the universal service docket similar information? 

11 MR. RBHWINKEL: I'm not aware that it is, Madam 

12 Chairman. 

13 COMMISSIONER CLARK: Is there any prohibition 

14 that information gleaned in that proceeding can be used in 

15 this proceeding, or be suggested to be considered in the 

16 study? 

17 MR. REHWINKEL: I don't know if that would be the 

18 case, Madam Chairman. 

19 COMMISSIONER CLARK: Okay. 

20 MR. REHWINI<EL: 1 don't know that it would be 

21 relevant to ask -- for instance, to fill out this gross 

22 profit from direc tory advertising revenues form , ask that 

23 in 696 doc~et; that is the USF docket . 1 don't think it 

24 would be relev·ant, and it would be objectionable there. the 

25 same with the nonregulated. 
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1 COMMISSIONER CLARK: But they would be entitled 

2 t .o use any information they legitimately come by to make 

3 their case on the study. 

4 MR. RBHWINKBL: Yeah, I don't perceive us 

5 objecting to whatever comments that people want to submit 

6 because. my ·position is this is a legislative matter. They 

7 are the forum that is going to be deciding this, and if 

8 they want to consider that info~-ma.tion, then so be it. 

9 COMMISSIONER CLARK: Okay. I am sort of beyond 

10 the time I had allotted. I need to get t.o the other 

11 proceeding. 

12 Mr. Gross, I'll allow you one minute. 

13 At this point, what I'm inclined to do is perha.ps 

14 have the whole Coa~~~ission consider this at the next agenda, 

15 which I think is the 22nd. My concern is this is something 

16 that came u.p before the Commi.ssion originally, and we kind 

17 of said we wanted to wait to see wha.t the requests were and 

18 make a judgment then; and so I think probably what we'll 

19 probably do is try and get it on that agenda; and I will 

20 talk to the cha.i:rman about the fact that we may want to 

21 allot some time for them,to hear from you all. 

22 I would indicate to you, Mr. Frank and Mr. Beck, 
. 

23 that if you. want to make an argument, I think due process 

24 requires ·that you put tha.t in writing so that people are 

25 prepared to respond to that. 
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1 Mr. Gross. 

2 MR. GROSS: Yes, thank you. I would like to make 

3 a couple of comments. 

4 The LEes are trying to limit the scope of 

5 discovery to that one specific right that was delineated in 

6 pa.ragraph (2) (b), but by no means does that say that that 

7 is the exclusive right to information. That's a specific 

8 mandate. That's the floor of what needs to be done, not 

9 the ceiling. 

10 If the Commission were to limit itself to s1mply 

11 that particular data and the verification of that data, the 

12 Commia.sion would be straight jacketed and stripped of the 

13 tools to co'nsider all of the other factors that the 

14 legislature has aek.ed the Commission to consider in doing 

15 its report. 

16 Now price regulation is a separate, an entirely 

17 separate issue from this study. This study doesn't --

18 price regulation doesn't exempt the LECs from responding to 

19 the request of the Commission and the parties jn this 

20 particular study. This is a separate issue. It's not a 

21 rate case, t .he Attorney General agrees with that; but the 

22 specific demands of the legislation require the Commission 

23 to consider a lot of facts , evidence and data that would 

2 4 also be r.o.nsidered in a rate case, and the authority for 

25 that is the legislation. 
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1 I would also just like to point out that I have 

2 brought wit.h me examples of what BellSouth has filed with 

3 the Division of Communications, which includes revenues . 

4 I've got this right here. The staff has asked for it. 

5 They've provided it. Mr. Rehwinkel claims that charges are 

6 not revenues, but revenues depend on charges for services 

7 and the number of customers that purchase those services. 

8 For example, if your charge for a service is ten dollars, 

9 you have ten customers, your revenues for that service are 

10 a hund·red dollars. 

11 Secondly, ~aragraph 1 of the law we are dealing 

12 with refe·ra to the · r'elationship between charges and costs . 

13 Cha·rges are tracked in revenue accounts. This is an 

14 accounting principle. There are no charges .accounts . 

15 Likewise, there are no accounts called cost accounts, but 

16 those accounts instead are called expense accounts; 

17 therefore, to review records that relate to charges and 

18 costs actu.ally requi.res obtaining records which show 

19 revenue and expenses because that is where the terms are 

20 used and the way the records are k.ept . This is an 

21 accounting pr inciple at work here . 

22 I would also, just in conclusion, refer back to 

23 364.183 (1) . The fir•t •entence. of that paragraph doesn't 

24 de.al with a.ffiliates. It says: 

25 •The Commission shall have 
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1 access to a_ll records of the 

2 telecommunications company that 

3 are reasonably necessary for the 

4 disposition of matters within the 

5 Commission's jurisdiction . " 

6 This study is one of those matters. Now maybe in a 

7 price regulati.on matter Mr. Rehwinkel' s argument may have 

8 more credence. 

9 The second sentence says the Commission shall 

10 also have access under addition.al specified circumstance.E, 

11 but I'm really focusing on the first sentence of that. For 

12 this reason, the Attorney General believes that the 

13 Commission, in, order to carry out the mandate of the 

14 legislature, must have these tools an.d this data available; 

15 and. the LBCs' interpre·tation would deny the Commission the 

16 tools that it needs to gather the information to make the 

17 considerati.on as required by the legislature. Thank you. 

18 COMMISSIONER CLARK: Thank you. What I would 

19 like you to do -- I know you've withdrawn some of the 

20 parts. If you would make, have somebody -- I don.' t really 

21 want you. to do it, Beth. .If you would have., maybe your, an 

22 assistant mak.e a matrix of what has been objected to and if 

23 it applies to all of them. 

24 Mr. Gross, the same interrogatories went to all 

25 parties, ri.gh.t, and: they were numbered the same? 
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1 MR. GROSS: More inte.rroga.tories were served on 

2 GTE. 

3 COMMISSIONER CLARK: Okay. Would you do a matrix 

4 so that it i.s clear wha.t we still have to rule on and 

5 spec1fically what has been asked for so that we are clear , 

6 the COIIIftiaaion is clear as to what we absolutely have to 

7 rule on because I did n.otice there were a number of things 

8 that we.re withdrawn. 

9 MS. DATING: Actually I do have something 

10 together right now, but I'd ask the parties if they would 

11 stay on the line for just a few minutes at the conclusion 

12 of this so I can confirm. 

13 COMMISSIONBR CLARK: While you get that. 

14 MS. KEATING: Because I had a question about a 

15 few that appeared to be w.ithdrawn for certain parties but 

16 were still left out there for others. 

17 COMMISSIONER CLARK: Okay. And if you would, and 

18 I'm not It wasn't clear to me that all parties 

19 obje·cted to the same thi.ngs. 

20 All right. Well, then I'm going to conclude this 

21 oral argument, and I would ask the parties to remain on the 

22 line so Beth can verify that information. And as I say, at 

23 this point my plan is to ask Beth to do a recommendation, 

24 to put it on the next agenda because I. know we need to get 

25 this resolved so you all can move forward. 
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MR. PASCHALL: Would you verify t.h.a.t Mr. Frank is 

5 st.ill on the line? He may have landed. 

6 COMMISSIONER CLARK: Mr. Frank? 

7 MR. FRANK: Yes, ma'am. 

8 COMMISSIONER CLAR.K: Are you still there? 

9 MR. FRANK: Yes, ma'am. 

10 · COMMISSIONER CLARK: Your transmission to us is 

11 kind. of garbled, and I would -- If you can't stay for the 

12 reat of thia, Mr. Paschall is here and can get back to you, 

.13 okay? 

.14 MR. PASCHALL: Yes, and he - -

15 MR. FRANK: That would be fine. Thank you . 

.16 MR. PASCHALL: He also mentioned to me yesterday 

17 aft.ernoon when we were talking, in case he did ha.ve to go 

18 off the line here, tha.t he agrees - - that AARP ag:-~es, in 

19 fact, with the Attorney Gene.ral' s. request. 

20 COMMISSIONER CLARK: I think it would be 

21 appropr·ia.te. fo.r him -- if it's oka.y with the parties, you 

22 can state that orally toda.y, that you just are joining in 

23 the motion . 

24 MR. FRANK: Yes, rna' a.m, I would like to 

25 Cunin.telligible) . 
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1 COMMISSIONER CLARK: Mr. Frank, Mr . Frank . We 

2 can't make out what you're saying, so you are going to have 

3 to resolve that after this proceeding·. The. court reporter 

4 can't hear what you're saying. 

5 MR. FRANK: Okay. 

6 COMMISSIONER CLARK: I think something needs to 

7 be filed so the parties have an opportunity to respond to 

8 it. I appreciate the fact that you are here at the oral 

9 argument, but it'• my view that it's -- due process 

10 requires the written filing so they know what your argument 

11 is going to be and can be prepared to respond to it. 

12 

13 yesterda.y 

14 

MR. FRANK: Yes, ma'am. We had filed something 

COMMISSIONER CLARK: Mr. Frank, we can't -- it's 

15 too garbled for us to understand anything, so in fairness 

16 to the ·court reporter, just indicate to Beth CUlpepper 

17 afterwards what your plans are. Thank you. 

18 This oral argument is adjourned. 

19 (WHEREUPON, THE HEARING WAS ADJOURNED) 

20 

21 * * * * 
22 

23 

24 

25 
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