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In The Water Village Associates, LTD and has been operating the
system since that time without prior approval of the Commission,
which is an apparent violation of Section 367.0/1, Florida
Statutes. Breeze Hill agreed to pay $200,000 for the entire
mobile home park community, which includes the water and
wastewater treatment facilities.

Breeze Hill is a Class C utility which provides water and
wastewater service to 110 residential customers in a mobile home
community in Polk county. Breeze Hill is requesting that the
Commission issue grandfather certificates in .ts name to eliminate
the duplicate filings of an application for grandfather
certificates, immediately followed by a transfer procerding.
Assorted prereguisite filing matters concerning maps and territory
description were recently completed.

Pursuant to Rules 25-30.110{(3) and 25-30.120(2}), Florida
Administrative Code, annual reports and regulatory assessment fees
are due from regulated wutilities regardless of whether a
certificate has been granted. This system has been subject to this
Commission's jurisdiction since May 14, 1996.

This recommendation addresses Breeze Hill Utilities’
application for grandfather certificates in Polk County; the
transfer of the utility from Lake Walk In The Water Village
Associates, LTD. to Breeze Hill Utilities, and the apparent
violation of Section 367.071, Florida Statutes by Lake Walk In The
Water Village Associates, LTD.

DISCUSEION OF ISSUES

ISSuUF 1: Should Lake Walk In The Village Associates, LTD. be
ordervd to show cause, in writing within 21 days, why it should not
be fined for viclation of Section 367.071, Florida Statutes?

RECOMMENDATION: Noc. A s8how cauese proceeding should not be
initiated. (CROSBY)

STAFF H Section 367.071, Florida Statutes, states, in
part, "No utility shall sell, assign, or transfer its certificate
of authorization, facilities or any portion thereof . . . without

determination and approval of the commission that the proposed
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ISSUE 2: Should the Commission accept Breeze Hill Utilities
Agreement for Deed as sufficient to meet the requirements of Rule
25-30.037(2) {q}, Florida Administrative Code?

RECOMMENDATION: Yes. {(CROSBY, JABER)

STAFF ANALYSIS: Rule 25-30.035(6), Fleorida Administrative Code,
requires a utility to provide proof that it owns or has continued
use of the land upon which its facilities are lccated. Breeze Hill
provided an agreement for deed executed on June 13, 1997, by Dr.
Ricardo Pine and Mr. Paul Bieber. An Agreement for Deed (also
called installment land or sales contract, contract for deed,
retained title or conditional sale contract) is a security device
for the sale of land that is intended to take the place of a
purchase money mortgage. Cain & Bultman, Inc, v. Miss Sam,, Inc..
409 So.2d 114, 118 (Fla. 5th DCA 1982). Under the usual purchase
and sale agreement, the seller gives the buyer a deed to the
property upon closing,

In an Agreement for Deed, the buyer contracts to purchase the
land by making payments over a designated period of time. Usually,
after the Agreement is executed, the buyer takes possession of the
land, along with the burdens and benefits of ownership. Cgin at
118. During the contract period, while the buyer 1s making
payments, title to the land is bifurcated. The buyer has equitable
title to the land, and the seller retains bare legal title as
security for the unpaid purchase price. HWhite v, Brousseau, 566
So.2d 832, 835, (Fla. 5th DCA 1990). When the buyer pays the full
purchase price, legal title is conveyed to the buyer, usually by
warranty deed, and the buyer becomes the full legal owner of the
property.

In First Federal Sav, & Loan Ass'n v. Fox, 440 So.2d 652, 653
(Fla. 2d DCA 1983), the Court held that the parties who enter into
an Agreement for Deed are in essentially the same position as if
the vendor had transferred the legal title and taken back a
purc<ase money mortgage. Since Florida law deems Agreements for
Deed to be mortgages, then buyers under an Agreement for Deed are
deemed titleholders to the property. Therefore, a buyer under an
Agreement for Deed can be scen as the legal titleholder to the
property, even though the seller retains posses<ion of the actual
legal title. Alternatively, an Agreement for Deed is evidence of
the buyer's continued use of the land in question.

Under normal circumstances, the buyer in an Agreement for Deed
does not risk losing possession or control of the land as long as
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he or she fulfills the terms of the Agreement. Pursuant to Florida
law, if the buyer defaults in an Agreement for Deed, the seller
must go through foreclosure to restore an equitable interest in
{(possession and control of) the property. Any attempt by the
seller to repossess the land without legal process subjects the
seller to liability for trespass. Mid-State Investment Corporation
v. O'Steen, 133 So.2d 455, 457 (Fla. 1lst DCA 196l). Thus, the
buyer under an Agreement for Deed is in little danger of losing
possession or control of the land, which is what the Commission
wants to protect against.

Therefore, for purposes of the Commission's rules, staff
believes that the Agreement for Deed filed by Preeze Hill should be
found to be sufficient evidence that it owns or has continued use
of the land upon which the utility's facilities are located as
required by Rule 25-30.035(6), Florida Administrative Code. This
is consistent with the Commission's decision in Order No. PSC-94-
1357-FOF-WU, issued on November 7, 1994, in Docket No., 930971-WU,
T £ f Faciliti F o] . Her i H I
Consoljidated Water Works, Inc., and Amendment of Certificate No.
393-W.

Based on the preceding analysis, Staff believes that the
Agreement for Deed, in this docket, is sufficient as evidence of a
cost-effective alternative providing for continued use of the land
pursuant to Rule 25-03.035, Florida Administrative Code.
Therefore, Staff recommends that the Commission accept Bree:ze
Hill’s Agreement for Deed as evidence that the utility owns or has
continued use of the land upon which the facilities are located as
required by Rule 25-30.035(6)(q), Florida Administrative Code.
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ISSUE 3: Should the application of Breeze Hill Utilities for
grandfather certificates in Polk County he granted?

RECOMMENDATION : Yes, Breeze Hill should be granted Water
Certificate No. 598-W and Wastewater Certificate No. 513-S. In
addition, Breeze Hill should be ordered to provide notice of the
action taken at this agenda conference within seven days of the
issuance date of the Proposed Agency Action Order issued in this
Docket to the Office of the Public Counsel, the Polk County
Commission and the utility customers. Breeze Hill should alsoc be
ordered to notice once in a newspaper of general circulation in the
service area and provide a copy to staff. In addition, Staff
recommends that Breeze Hill Utilities’ be 1‘:quired to provide a
copy ©f the notice to its customers within seven days of the
issuance of the order. Further, proof of this notice should be
provided to staff within 20 days. (JOHNSON, REDEMANN, CROSBY)

STAFY ANALYSIS: As discussed in the case background, the Board
of County Commissioners of Polk County transferred jurisdiction of
the privately owned water and wastewater utilities in Polk County
to the Commission on May 14, 1996. At that time, this system was
owned by Lake Walk. Thereafter, Breeze Hill and Lake Walk entered
into a sales agreement without seeking Commission approval, as
discussed in Issue 1. On September 11, 1997, Breeze Hill filed its
application for a grandfather certificate to provide water and
wastewater service in Polk County. The application 1is in
compliance with the governing statute, Section 367.171, Florida
Statutes, and other pertinent statutes for a grandfather
certificate. The application contains o« check in the amount of
$400, which is the correct filing fee pursuant to Rule 25-30.020,
Fleorida Administrative Code.

The rules and statutes do not reguire noticing for grandfather
certificate applications. However, because Breeze Hill did not own
the system at the time that the Commission received jurisdiction of
Polk County, staff recommends that the Commission require Bree:ze
Hill to notice the customers, the Office of Public Counsel, and the
Polk County Commission, by providing them a copy of this Order
with 0 seven days of its issuance. Staff further recommends that
the Commission require Breeze Hill to provide notice in a newspaper
of general circulation in the wutility’s service area. This
treatment is consistent with Order No. 19848, issued August 22,
1988, in Docket No. 880013-WS, Application of Homogasgsa Utjilities.
I ¢ | i ] | fail .
Sumter County, Florida, wherein the Commission granted Homosassa

Utilities, Inc. grandfather certificates and required the utility
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to provide a copy of the PAR order to the Cffice ¢f the Public
Counsel, the Sumter County Commission, “he Withlacoochee Regional
Planning Council and the customers of the utility. The Order also
required Homosassa Utilities, Inc. to notice in a newspaper of
general circulation in the service territory. This is also
consistent with Order No. PSC-9%8-0371-FOF-WS, issued on March 6,

1998 in Docket No. 961014-WS, Application for Certificates undeg

Grandfather Rights to Provide Water and Wagstewater Service Dy

Adequate sgervice territory and system maps and a territory
description have been provided as prescribed by Rule 25-30.035(9),
{10), and (1ll), Florida Administrative Code. A description of the
territory requested by the applicant is appended tc this memorandum
as Attachment A. Staff has contacted the Department of
Environmental Protection (DEP) and learned that there are no
outstanding notices of violation. In addition, the utility is
current with respect to regulatory assessments fees for 1996 and
1997 and has filed its 1997 annual report,

Based on the above information, staff recommends that Breeze
Hill be granted Water Certificate No. 59B-W and Wastewater
Certificate No. 513-5 to serve the territory described in
Attachment A. In addition, since it could be argued that the
application should have been filed as an application for original
certificates, staff recommends that this Issue be issued as
proposed agency action and that Breeze Hill Utilities be required
to send a copy of the order within seven days of the date the order
is issued to the Polk County Commission, the Office of the Public
Counsel and the customers of the utility. Staff further rccommends
that Breeze Hill be required to publish the notice, as shown on
Attachment B, once in a newspaper of general circulation in the
service territory. In addition, staff recommends that Breeze Hill
Utilities’ be required to provide a copy of the notice to its
customers within seven days of the issuance of the order. Further,
proof of this notice should be provided to staff within 20 days.
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Polk County
Water and Wastewater Service Area

Township 30 South, Range 29 East, Section 32

The North 1,620 feet, East of Lake Walk in the Water Road, and West
of Lake Walk in the Water, further described as:

Commence at the Northwest corner of sald Section 32, thence North
89°22°'30.49" East a distance of 130 feet, more or less, to the
Point of Beginning (POB), this point also the East right-of-way of
Walk in the Water Road, thence continue North 89°22'30.49" East a
distance of 3,709.14 feet to the waters edge of Lake Walk in the
Water, {this Point also 3,839.14 feet from the Northwest Corner of
said Section 32), thence meander Southerly and slightly Westerly
along the waters edge a distance of approximately 1,660 feet, mo:re
or less, thence run North £9°58'44.5" West a distance of 1907.0
feet to the East right-of-way of Walk in the Water Road, Thence
Northerly along the East right-of-way of Walk in the Water Road the
following courses to the POB: thence North 44°30' West a distance
of 1,950 feet, more or less, along the East right-of-way of Walk in
the Water Road, thence North 40° West a distance of 150 feet, more
or less, along the East right~of-way of Walk in the Water Road,
thence North 32° West a distance of 130 feet, more or less, along
the East right-of-way of Walk in the Water Road to the PO3.
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(Revised 10/22/98)
Attachment B
APPLICATION FOR ORIGINAL CERTIFICATE
(FOR A UTILITY IN EXISTENCE AND CHARGING RATES)

(Section 367.045, Florids Statutes)

LEGAL NOTICE

Notice is hereby given on __(Datc) , pursuant to Section 367.045, Florida Statutes, of the
application of Bicher Enterprises, Inc. D/B/A Breeze Hill Utilities to operate a water and wastewater
utility to provide service to the following described temritory in P. 'k County, Florida as follows:

Water and Wastewater Service Area
Township 30 South, Range 29 Easi, Section 32

The North 1,620 feet, East of Lake Walk in the Water Road, and West of Lake Walk in the Water,
further described as:

Commence &t the Northwest corner of said Section 32, thence North 89°22'30.49" East a distance
of 130 feet, more or less, to the Point of Beginning (POB), this point also the East right-of-way of
Walk in the Water Road, thence continue North 89°22°30.49" East a distance of 3,709.14 feet to the
waters edg~ of Lake Walk in the Water, (this Point also 3,839.14 feet from the Northwest Comer
of said Section 32), thence meander Southerly and slightly Westerly along the waters edge a distance
of approximately 1,660 feet, more or less, thence run North 89°58'44.5" West a distance of 1907.0
feet to the East right-of-way of Walk in the Water Road, Thence Northerly along the East right-of-
way of Walk in the Water Road the following courses to the POB: thence North 44°3(' West a
distance of 1,950 feet, more or less, along the East right-of-way of Walk in the Water Road, thence
North 40° West a distance of 150 fect, more or less, along the East right-of-way of Walk in the
Water Road, thence North 32° West a distance of 130 feet, more or less, along the East right-of-way
of Walk in the Water Road to the POB.

Any objection to the said application must be made in writing and filed with the
Director, Division of Records and Reporting, Florida Public Service Commission, 2540 Shumnard
Oak Rnulevard, Tallahassee, Florida 32399-0850, within thirty (30) days from the date of this
notice. At the same time, a copy of said objection should be mailed to the applicant whose address
is set forth below. The objection must state the grounds for the objection with particularity.

Mr. Paul E. Bieber

Bieber Enterprises, Inc.
152 Breeze Hill

Lake Wales, Florida 33853
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ISSUE 5: What rates and charges should be approved for this
utility?

RECOMMENDATION : The rates and charges as detailed in the staff
analysis should be approved. The effective date of the rates and
charges should be the stamped appreoval date on the tariff.
(JOHNSON)

STAFY AMALYSIS: The utility’s existing rate structure is a flat
rate for water and wastewater. This structure was approved by the
Polk County Board of County Commissioners on Rugust 16, 1983. The
utility’s current rates and charges are as follows:

Monthly Sexvice Rates
Water:
Residential Sexvice:
Amount
Flat Rate: $11.00
Wastewater:
Residential Service:
Amount
Flat Rate: S B.0O
Hiscellanecous Serxvice Charges
Water  Wastewater
Initial Connection $15.00 $15.00
Fee
Neormal $15.00 515,00

Reconnection Fee

Viclation $15.00 Actual Cost
Reconnection Fee

Premises Visit $10.00 510.00
Fee(in lieu of

disconnection)

- 12 -
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customer Connection (Tap-in) Charxge
¥Water = M¥astewater

Residential:
Per Unit 5400 $600

Generally, in the past the Commission has simply adopted the
existing rate structure when ilncorporating a grandfather utility or
a utility in existence (original in existance) into the parameters
of Commission regulation. On occasion, the Commission has also
retained flat rates in rate cases, typically for small utilities.

However, Commission Rule 25-30.255, Florida Administrative
Code, requires that utilities implement metered service rates,
unless otherwise approved by the Commission and in certain
circumstances. The purpose of this is to facilitate customers’
understanding of the impact of their consumption on their bill, and
more specifically to encourage water conservation. Increasingly,
Water Management Districts are mandating the installation of meters
on utilities for those very reasons.

Although metered rates are desirable, the lack of customer
usage data or other concerns such as economic feasibility to
install meters or lack of knowledge of the location of lines can be
limitations in a utility’s implementation of metered rates for
grandfather applications, original certificate and/or rate cases.
Because of the increasing focus on conservation throughout the
state, the staff believes it is appropriate to review the specifics
of each case to determine whether it is appropriate to require the
utility to implement metered rates or maintain the existing rate
structure until otherwise ordered to change in a limited proceeding
Oor rate case.

In this case, Breeze Hill i3 a small water and wastewater
utility serving 110 residential customers in a mobile home
community in Polk County. Based on the total gallons pumped from
the vell, summer usage varies from 730 to 1,000 gallons per day
{gpd) per lot and winter usage is about 545 gpd per lot. Wastewater
treatment flows vary, but seem to average %0 gpd per lot returning
to the system, Clearly, this subdivision uses excess water for
purposes other than household water uses. For example, the
standard water usage level for rate setting purposes is considered
to be 350 gpd per Equivalent Residential Connection (ERC), which in
this case would equate to a per lot amount.
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The staff contacted the appropriate Water Management District
to determine whether the utility was located in any type of special
district, such as a Water Caution !'se Area. In this case, the
system is not located in any such arca.

The staff also contacted the purchaser to inquire about the
feasibility of meter installation. A schematic of the location ot
lines within the park was available, and the estimate to purchase
the meters would be $11,000, based on 110 customers and $100 per
meter. This does not include the cost of installation.

The purchaser indicated that he recognized the excessive usage
of the customers, and that it was his intention to file for a SARC
as soon as the grandfather certificate process was completed, in
order to have charges approved to recover the cost of installing
meters and go forward with implementing metered rates. At this
time, he would not be able to afford the investment in meters,
since the entire sales contract was fashioned on a staged-payment
schedule, to allow him to buy the system from the current owners.
This contract resulted in the necessity for an Agreement for Deed
with respect to the land, which was discussed previously in Issue
2.

In view of the fact that the system is not located in a
sensitive water area per the Water Management District, the
purchaser could not make an investment in meters and installation
without new charges, and intends to file for a rate case where
rates and charges can be adjusted to implement metered rates, the
staff believes it is appropriate to approved the existing flat
rates for the grandfather certificate. However, the utility should
be placed on notice that it will be required to meter and implement
a base facility and gallonage charge rate structure in its next
filing with the Commission.

The utility has filed a tariff which reflects the above rates
and charges. Staff recommends that they be approved as submitted.
Staff further recommends that Breeze Hill Utilities be required to
continue to charge these rates and charges until authorized to
change by the Commission. The tariff should be effective for
service rendered or connections made on or after the stamped
appre 1l date on the tariff sheets.
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ISSUR &: Should this docket be closed?

RECOMMENDATION : Yes, upon expiration of the protest period, if
no timely protests are filed, and upon submission of the proof of
notification, the docket should be closed. {CROSBY)

STAFF ANALYSIS: After submission of the proof of notification
and if there are no timely protests to the proposed agency action
issue (Issue No. 3}, no further action will be required and the
docket sheould be closed.
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