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October 3, 1998 

Ms. Blanca Bayo 
Florida Public Service Comrniaa.ion 
2540 Shuma rd Oak Boulevard 
Tallahassee, FL 32399-0850 

Re: Docket No. 980561-WS; Proposed Amendment of Rules 2~ -

30. 420, Establishment of Price Index, AdJustment of 
Rates; Requirement of Bond; Filings After Adjustment: 
Notice to Cust omers : and 25-30. 425, Pass Through Rate 
1\djuat~:~ent. 

Dear Ms. Bayo : 

Enclosed for f11J.ng in the above-referenced doc k<!t, pi<HI!H' 46-ti& 
fJnd an original and fifteen copies of Notice o! a Filing t2.\ 
Direct Testimony along with the direct tes,imoqy of Brian 
I', Armstrong, I Z\ '\ ID -'1. ~ 

Please acknowledge filing of these ltems by date stamping 
the enclosed extra copy o! this letter and returning lt 1n 
the postage paid envelope provided. 

I! yo~ have any questions, please =ontac t me at (4071 880-
0058, ext. 260. 

ftE.,EI\IED & FIU:D 

/4~.....,.........,.-"".._, ~ refi.~u·oiRfCORDS 
Matthew J. Fail 
StoCt Attornoy 
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BE70U TO rLOIUDA PUBLIC SIUlVIC3 COHHISSION 

ON a&BALr or 

rLOIUDA WATZR SJ:RVICES CORPORATION 

DOCKET NO. 980561- WS 

. "·,.. 
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Q. WBAT IS YOUR NAKI AND BUSINESS ADDRESS? 

A. 

Q. 

A. 

g. 

A. 

Q. 

A. 

Q. 

My name is Btian P. Annstrong and my business 

address is 1000 Color Pl ace, Apopka, Florida 32703 . 

WBA'l' IS YOUR POSITION WITH FLORIDA WATZ'R SERVICES 

CO'RPO'RM'ION? 

My position is Vice President - Legal and General 

Counsel fer Flor ida Water Services Corporation 

("Flo r ida Water") . 

WHAT IS YOUR EDUCATIONAL BACKGROUND AND WORK 

EXPD.IENCK? 

I am a graduate of Georgetown University Law Center 

where I rece~ved a Juris Doctor degree in 1984. T 

r eceived a Bachelor of Arts degre~ from St . John ' s 

University in 1981. Prior to holding my current 

position with florida Water, I was empl oyed by 

Cullen & Dykman in New York from 1984 to 1991 as an 

attorney concentrating in matters for utility 

clients. 

WHAT ARK YOUR PRESENT DOTIIS AS VICE PIU!SIDENT -

I.lla.AL AN'D G:IN1aAL COUNSEL? 

l am responsible for all legal matters at Fl orida 

Water. 

WHAT CONCXRNS 0015 FLORIDA WATER DAVE IU!QAJU>IliG T RZ 

CCUaSSIO)I' S PllOPOSEO 1UJLI CHANGES IN THIS DOCKET? 
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We are concerned wi th the establishment of an 

official date o f filing 1• oor<1 mechanism for index 

and pass-through C 1llngs because of the 

insignificance o f some of the alleged deficiencies 

found in our full rate case filings in the past. 

Although tho sta ff may have fo rmally c: i nformally 

e.mployed an ODF mechanism f or index and ;>ass

through tilings in the past , Florida Water has not 

h·ad a n implementation date proposed by us in a 

notice delayed because sla!f believed informati on 

was lacking. We've always responded pr omptly to 

any information or clarification r equosls. 

Accordingly, we hope that starf will abide by tho~e 

samo practices under any new rulo. 

florida Water ' s principal concern , however , 

is the proposed changes to Rule 2~-30. 4 2~ whi ch 

i ll require a utility tiling formal notice for a 

pass-through adjustment to also f ile 3 years o! 

historic in format ion regi>rding the expense bolng 

passed through. We do not believ~ that Commission 

has author ity lO requir~ thot this information bo 

tiled. Staft has announced tha t tho historic 

intorma t ion would be used to o f fset a pass-through 

prior years 
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decreases to tho pass-through expense. The 

Commission has no statutory authority to undertake 

such offsetting in a pass-through !!ling. 

Nowhere in Section 367.041(4) (b) , Florida Statutes, 

does it say that tho Commission may require or oven 

consider prior years' data (other than to verify 

the increase or decrease f iled) or that the 

Commission may actually offset un!iled prior years' 

~ecreases against an increase filed. The authority 

just is not there in tho pass-through statuto. The 

statute does not permit the Commission to somehow 

maintain a commensurate level of one expense over 

an arbitrary period o! timo though numorou~ OLhor 

changes may be occurring. Florida Wa ter also 

maintains that the CoMmission defeats the purpose 

of the pass-throu9h statute Ly its proposed rule 

changes. The peas-through statuto was designed to 

allow a utility, to make a ai.olplUi..S t ilinv, a 

•notice,• to effect a change in re~tes to account 

tor a change to certain, 1d~nt1fied expenses. As 

long as no over earnings are later generated as a 

result of a pass-through increase, the Commission 's 

role is suppo•od to be m1nime~.l, oven m1nialerial. 

The proposed rule alters this intended process and 

• • 
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need.lossly co111plicotes the fili ng to the point 

where it 

that i t 

tiling 

becomes so administratively burdensome 

will possibly preclude utilities from 

pass-throughs ond therefore defeat the 

intent of the statute. 

Typicolly, pass-through expense i tems go up , 

not down. N.onethelcss, Flori da Water has a number 

o f p r actical and theoretical concerns in addition 

~o the pr oblem already discussed. For instance, 

Florida Water questions what the Commission will do 

when o utility files for o pass-through 1nc reose 

when the utilJ.ty hod foregone one or more prior 

years' increoses . To be consistent with the 

proposed offsetting of decreoses, the proposed rule 

should allow the utility to recover the i ncreases 

from prior yeors which might hove buen fo~egone. 

Consistent application of the principle o! equity 

os expressed in the GTE Florida discuss1on which we 

believe supports such a result may be perceived to 

run afoul of the 12-month stol~ness provision 

(contained in Section 361.081 ("l (b))which ~ppe11rs 

to apply applicable to increases only . However, it 

proves t wo points. First, a stoloness provision 

applicable on the upside but not the downside is 

s 
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• • 
inequi table. Second, there ts no reason t o believe 

from the plain wording of the statute tha t the 

Legielature equipped the Commlssion for micro

managing pass-through filings in the way 

conte~~~ple ted in tho propo~od r ulo. 

Al ong those same lines , Florida Water 

quest ions whe ther t he Commission will begi11 

offsetting an increase in one expense, fo r example, 

purchased wa t er, against one or more prior yoors' 

decrease(e) in any other pass-through expense, e.g. 

ad valorem taxes. The basic concept proposed in 

the rule seems to apply with equal force regard less 

ot who t typo oC pnoo-throuqh expense 1a at ~ssuc. 

But again, none of this is authori? ~d by the 

stat ute. 

In Order No. PSC-97-0680-FOF-WS, Usued Juno 

11, 1997, in Docket No. 961~16-WS address1ng Pasco 

County's sewer rete decrease, the Co=rniss!on ruled 

that it would not i111p0se a pass through decrease on 

a utility unlaoe foregoing such would csus'! over 

earnings. What tho proposed rule would do runs 

afoul of that precedent since the proposed rule 

would appear to apply the of fsets notwithatand ln9 

t he &baence o f an over ~arnings determinatlon. I! a 
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u t ility files ! o r a pass-through increase which 

comports with the statute, the Co:r.:uss ion' s only 

concer n should be with any o ver-earnings a ctually 

generate d by the implementation o! new rates. The 

i nde x and pass-throu9h p rovisions in Chapter 367 

are des i 9ne d as a moons for defe rring f ull tile 

and-s u spend ra t e cases absent over earninQs. Tho 

Comm i ssio n shoul d abid e by the letter end purpose 

of the sta tute and not attempt to make adJUStments 

f o r prior yea r5 ' expenses where no over -earnings 

situa tion e xists. 

Q . BOif DO YOO U S POND TO 1'B& CONTENTION 1'11A1' 1'8& IUJLJ: 

IS~LISBIS J'ILING RIQUIREMINTS AND NOT A PROCEDURE 

BY WIIICB 1'81: COHKISSION IfiLL I.KPOSE PASS - 1'HilOOCH 

J:XPI:NSJ: OJ'J'S it1'S? 

1\, Even it , on its tac o , the proposed rule imposes 

only a t1ling requirement, the p~rpose o! the 

p r oposed rule has been annou~ced t o impose 

offsets. I do not believe that it makes a 

siQnificant differenc e whether that purpose ia 

d,lr:ectly atated i-n the rule in so many words . 

Staf f has acknowled9od what it intends to do with 

t he information which must be tiled under tho 

propos ed rule. Sta!! has also admitted to Florida 
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wa~er personnel tha~ in ~he pa st , it has used ~he 

historical ad valorem ~ax information required in 

the current pass-~hrough rule t o tmposc o ftse ts 

wi thout f urther input from the Commission. 

Therefore , there is little reason to believe that 

staff wil l proceed ~ifferontly with regard to tho 

his t orical information now at i ssue f or the other 

pass-through expense items . 

BOlt DO !00 lUUON'D TO TO ~ TIIA'l' ANT OrJ'SI'l' 

ADJOS'DmiTS lXPOSED WOOLD az NDIOR TO FLORIDA 

nrD? 

Such an argumen~ is speculat ive and irrelevanl. 

Moreover, 1! t he Commission 1Ack5 the authority to 

impose offsets, it should not make a differnnco how 

minor they are or to which utilities they moy or 

may not make a measurable difference. 

17 Q . DO TOO IIAW ANY ruR'rBER CotOIEN'rS AT fBIS T:nat? 

18 A. No • 
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