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CASE BACKGROUND

By Order No. PSC-98-0681-SC-TI, d4issued May 18, 1998, the
Commission ordered MCI Telecommunications Company (MCI) to show
cause why it should not cease to charge Federal Universal Service
Fund assessments on intrastate toll calls and refund those
assessments to customers. MCI timely responded on June 8, 1998,
and this matter i1s now set for hearing. On June 15, 1988, the
Federal District Court for the Eastern District of Virginia issued
an Order and Memorandum Opinion ruling against the Virginia
Commission in a similar proceeding. This decision forms the
primary basis of MCI’s Motion to Dismiss filed on July 21, 1998.
This recommendation addresses the Motion to Dismiss.
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ISSUE 1: Should MCI’s Motion to Dismiss be denied?

RECOMMENDATION: Yes, MCI’'s Motion to Dismiss should be denied.
(BEDELL)

STAFF ANALYSIS: As stated in the Case Background, MCI filed its

Motion to Dismiss on July 21, 1998. The basis of this motion is
the Commission’s lack of Jjurisdiction to issue the Show Cause
Order. Staff’s analysis regarding the motion and our subject

matter jurisdiction follows.

As grounds for dismissing the Order to Show Cause, MCI alleges
the following: (1) MCI has tariffs on file at the FCC which set
forth the NAF (National Access Fee) and FUSF (Federal Universal
Service Fee); (2) these charges apply only to interstate customers;
and (3) the Florida Commission is without authority to order MCI to
charge outside its federally tariffed rates.

MCI misapprehends the basis of the Commission’s Order to Show
Cause. Staff does not dispute the validity, nor the application,
of MCI's FCC tariffs to interstate customers and interstate calls.
The Commission’s concern is with the inclusion of intrastate toll
calls in the calculation of the charges for FUSF. In its argument,
MCI states that its tariffs apply to interstate customers. Staff
would agree. However, to the extent that MCI applies its tariffs
to calls that are wholly intrastate, that application is within the
PSC’s jurisdiction and beyond the authority of the FCC tariff.
Staff does not believe that there is a conflict of laws here, nor
does staff believe that this is an issue of preemption. Assessing
interstate charges on intrastate revenues is neither required nor
authorized by the FCC (FCC Order No. 97-157) and thus is clearly
within the purview of the state commissions.

Florida has exclusive jurisdiction over MCI’s intrastate
interexchange rates, charges and service. It is undisputed that
MCI does not and did not have a tariff in Florida authorizing the
collection of the FUSF on the basis of a percentage of intrastate
revenues. Further, the FCC has specifically not preempted the
states 1in this regard. It should be noted that in the
Telecommunications Act of 1996 (the Act), provisions for funding
Universal Service are separated between interstate and intrastate
services. Subsection (d) of Section 254, Universal Service,
requires Universal Service contributions to the Universal Service
Fund from telecommunications carriers providing interstate
telecommunications services. Subsection (f) provides for the
states’ responsibilities with regard to contributions from
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intrastate telecommunications carriers. Clearly, the Act did not
contemplate that the FCC, by merely accepting the filing of a
tariff, could preempt the states in the matter of collecting
Federal Universal Service contributions from <carriers for
intrastate services. Further, in addressing the issue of recovery
of Universal Service Fund contributions, the FCC stated:

We have determined to continue our historical
approach to recovery of universal service

support mechanisms, that 1is, to permit
carriers to recover contributions to universal
service mechanisms through rates for
interstate services only. In discussing

recovery we are referring to the process by
which carriers’ recoup the amount of their
contributions to universal service. (Order
FCC 97-157, 1 825)

MCI’s FCC tariff gave MCI the authority to collect a
percentage of “services.” [The tariff in question is appended as
Attachment A.] The language of the tariff does not state that MCI
has the authority to collect the FUSF based on intrastate and
interstate services. Therefore, staff concludes that the FCC has
no authority over intrastate services and has not preempted the
states. Staff further believes that the tariff does not provide
that MCI can collect Federal Universal Service contributions based
on intrastate revenues Dbecause it does not include intrastate
services 1in the language of the tariff. Based on these
conclusions, staff does not believe that the Florida Commission
would in any way be interfering with a federal tariff by ordering
MCI to cease applying its tariff to intrastate services if that
were to be the appropriate outcome of the show cause hearing.

MCI argues that the Commission is requiring MCI to charge
outside its tariff. We disagree. The Commission is requiring that
MCI apply its FUSF charges to the appropriate interstate services.
We are not challenging MCI’s tariff nor are we usurping the
authority of the FCC. MCI has no authority under its tariff, and
the FCC has no authority under the Act or its regulations, to
recover Federal Universal Service contributions through rates for
intrastate services only.

As noted in the Case Background, MCI also relies on MCI
Telecommunications Corp. v. Commonwealth of Virginia State Corp.
Comm’n, Civil Action No. 3:98Cv284 (E.D. Va. June 15, 1998), as a
basis for its Motion to Dismiss. MCI contends that the Virginia
case is directly on point with this proceeding. Staff disagrees.
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MCI correctly states that the Virginia Commission entered a show
cause order similar to the one entered in this docket. However,
staff believes that MCI’s reliance 1is misplaced and that the
Virginia decision is in error.

First, it should be noted that the Virginia Commission’s
action was against the wrong MCI entity. The Virginia Commission
issued its action against MCI Telecommunications Corporation of
Virginia (MCIV), a wholly owned subsidiary of MCI. The funds which
Virginia sought to prohibit the collection of and to have refunded
by MCIV were collected by MCI, not the Virginia subsidiary. The
Virginia Commission’s ruling on its show cause directed MCIV to
cease billing the FUSF and NAF against intrastate services and to
refund the amounts collected. Clearly, Virginia could not order
MCIV to take action regarding the collection of FUSF where MCI is
the entity collecting the funds. June 15, 1998, Memorandum Order
at p.8.

Second, the Federal Court’s Order states that the review and
rejection by a state regulatory agency of a federal tariff is in
direct conflict with the Act and 1is preempted. Order at p.9.
Further, as basis for this conclusion, the Court states that the
Virginia Commission’s decision is preempted both because compliance
with it and the federal law is impossible and because it stands as
an obstacle to accomplishment of a regulatory scheme intended by
Congress. As stated earlier, staff believes that there is no
preemption question and no interference with the purpose of the Act
in the Florida proceeding for the following reascns: (1) In Section
254 of the Act, Congress separated Universal Service funding,
giving states responsibility for the collection of contributions on
intrastate services and giving the FCC responsibility for
interstate services 1in Section 254 (Subsections(d) and (f)):;
(2) the FCC has stated that recovery of the Federal Universal
Service contributions was to be through interstate services only
(FCC Order 97-157); (3) preemption cannot be deemed to have
occurred through the mere act of letting a tariff go into effect;
and (4) the tariff itself does not give authority to collect for
Federal Universal Service from intrastate services.

Third, it is not an “impossibility” for MCI to comply as MCI
and the Federal Court have stated. MCI has already refiled its FCC
FUSF tariff in a manner which does not collect on the basis of
intrastate services. Therefore, for the reasons outlined above,
staff concludes that the federal decision may be in error and
should not control. In addition, staff reminds the Commission that
the federal decision relied on by MCI is not controlling precedent.
Based on the foregoing, staff recommends that the Commission had
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jurisdiction to enter Show Cause Order No. PSC-98-0681-SC-TI and
has Jjurisdiction to proceed with the show cause hearing.
Therefore, staff recommends that the Motion to Dismiss be denied.

ISSUE 2: Should this docket be closed?

RECOMMENDATION: No. (BEDELL)

STAFF ANALYSIS: If the Commission accepts staff’s recommendation
in Issue 1, this docket should remain open to proceed with the show
cause hearing; however, if the Motion to Dismiss is granted, the
docket should be closed.



DOcKET No. 9804354

DATE: November 9,

MC! TELECOMMUNICATIONS CUIeunA 1w

1998 ATTACHMENT A

AND NEVISED PAGE NO. 16.3
CANCELS JRD REVISED PAGE MO, 16.

hearing or speech impairments whe ars certified as dascribed in Saction C-3.02112.

0811

Le1z

0813

0814

0813

ISSUED: Januwry 26, 1988
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A thaige squal 16 5 parcent of menthly MC servios usage chargee will be appiied to
Invoices of customers of Metsred Use Gervise Option N (Prism Mux), Matered Use Service
Option R (MC! Prafarredl, Matersd Use Service Opten U (Commercial Servics),
Matwred Use Sarvice Option EE IMC! Fiat Rate), Metered

Option | {or 3mal Susiness), Metersd Use Service Option KK (MCL Fist Rate Plus!, and

charge. based MC! service charges, as specified belew, will be
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B9, Metored Use Service Option CC (University Olal 1). Metersd Use Service Option HH
(hongitality MC1), Motarad Use Service Opton MM (netwackMCl One), ond Metered Use
Sarvice Option PP (Miaters97).

A monthly 313,78 charge per AN! which i presubsaribad te MC! service snd whieh
actwases MCI servies via Looat Exchangs Curvierprovided .:z Rate interfase (DR or
Lecal Exchange Carrier-provided Primasy Rats (ntarfece be i
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vnet), Metered Use Service Option M (MCI Prism D, Motared Use Service Option | (MCI
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(MC1 Vision), Metered Use Sarvice Option W (MCI MASTERS), Mstersd Uss Service
Optien X (MC1 HoteiDirect), Metarad Uss Service Optdon CC (University Dial 1), Metered
Usa Servies Optien HH (haspitalityMCl), Metered Use Servics Optien MM (networkMCl
One), and Materadt Use Servics Option PP (Masters$7).
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