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Rule 25-6 . 043'1, Florida 1'\dJninist rat ive Code, sets forth 
provisions concerning load r esearch studies to be performed by all 
investor- owned electric utilities. Subsection (7) of the rule 
provides that each investor- owned electric utility shall perform a 
complete load research study in accordance with the specifications 
of the rule no less than every two years and shall, within 120 days 
of completion of each study, submit the results of the study to the 
Commi ssion . Pursuant to this rule, florida Power Corporation (FPC) 
was required to perform its most recent load research study for ::he 
period April 1997 through March 1998 and submit the results of that 
study in July 1998. 
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In August 1998, staff contacted FPC after the required report 
was not received. Staff then learned that the required study had 
not been performed. On September 23, 1998, FPC filed a petition 
for waiver of Rule 25-6 . 0437 (1), Florida Administra tive Code. 
Through this petition, FPC r equests that the time require.ments of 
subsection (7) be waived to allow FPC to perform a load research 
study for the per iod October 1998 through September 1999, rather 
than the required period, and submit the study's results to the 
Commission in December 1999 . 

Pursuant to Section 120.542(6) , Florida Statutes , notice of 
FPC' s petition was submitted to the Secretary of State for 
publication in the Oct..lber 16, 1998 , Florida Administrative Weekly. 
No comments concerning the petition were filed within the 14-day 
comment period provided by Rule 28-104 .003, Florida Administrative 
Code . In accordance with Section 120.542(8), Florida Statutes, the 
petition is deemed approved if the Commission does not grant or 
deny it by December 22, 1998 . 
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DJICUSS I Oif Ol I IIQIS 

• 
ISSJll 1 : 
petition 
Code? 

Should the Commission qrant Florida Power Corporation's 
for weiver of Rule 25-6 . 0437(7), Florida Administrative 

BljCQIS 'MP!TIOH : No. The Commission should deny Florida Power 
Cor poration' s petition f or waiver ot Rule 25-6.0437(7), Florida 
Administrative Code, because the petition was untimely filed and 
does not satisfy the statutory criteria for a rule waiver . The 
Commission should require FPC to perform a l oad research study !or 
the period October 1998 through September 1999, submit the study's 
results to the C~asion in December 1999, and noti fy the 
Commission immediately if any problems arise in data collection 
that preclude the timely tilinq of valid load research result4 
which 111eet the requirements of the rule . Staff wi 11 !urth.;r 
evaluate FPC's actions in this matter to deter~ine whether show 
cause proceedings should be initiated in a separate docket. 
(WHEELER, KEATING) 

STAR AHN,XSIS : 

B. Stondord of Review 

Section 120 . 542, Florida Statutes , mandates threshold proofs 
and notice provisions for variances and wa~vers from agency rules. 
Subsection (2) of the statute states: 

Variances and waivers shall be granted when tho person 
subject to the rule demons t rates that the purpose or Lho 
underlying statutes will be or has been achieved by oLher 
means by the person and when application o f the r ule 
would create a substantial hardship or would violate 
principles of fairness. For purposes of this section, 
Msubstantial hardship• means o demonstrated economic, 
technological, leqal, or other type of hardship t o tho 
person requesting the variance or waiver. For purposes 
ot this section, Mprinci ples o! fairnessH are violated 
when literol application ot a r ule affects a particular 
person in a manner signific antly different from tho way 
it affects other similarly situated persons who ore 
subject to the rule. 

Section 120.542(2), Florido Statutes (19971. 
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~ FPC' s Arguments 

• 
FPC cites two specific problems that delayed co~encement of 

its load research study. The t irst problem involved the selection 
of the sample. Load research s tudies requi r e the i nstal lation of 
special meters on a randomly selected, statistical sample of 
cust omers . These meters have the capability to continuously 
measur e and record customer demand throughout the yea r, and data 
from the meters are used to estimate each rate cldss ' demand at the 
time of the system peak demand. FPC states that its new bil l i ng 
system was unabl e to generate a statistically valid sample of 
customers . According to FPC, this i nability - as due to structural 
differences between its previous system, which was used for all 
previous s ludies, and t he new s ystem . After repeated attempts to 
adapt existing data extraction programs, FPC had to develop an 
e ntirely new extraction program specifica lly f or load research 
purposes . In addition to being unable t o select a new aample, the 
new system was unable to track the sample from the previous study . 
This resulted i n delays in removing the test meters from the 
previous semple for redeployment i n the new s3mple. According to 
FPC, these difficult ies caused a delay o f appr oximately eight 
months. 

The second problem arose i n retri eving d&t& from a new type of 
recording meter used f or a number of FPC's large customers. 
According to FPC, t he new meters were insta lled because they 
offered considerable cost savings over the older meters ; however, 
problems with the protocol i n the meter reading devices prevented 
the retrieval ot some data needed for load research. FPC states 
that these p roblema pers isted for over a year end were only 
recently solved . FPC a sserts t hat the resulting loss of data would 
have seriously de9raded the a ccuracy o f the study results for the 
General Service-Demand and Non-Demand customer classes to tho point 
where they would not have met the requirements of t he rule. 

~ Py rpoae of the Underlying Statytea 

FPC asserts tha t Rule 25-6. 0437 , Florida Administra t ive Code, 
was p r omulgated to imp.l..ement Sections 366.05(1) and 366.06(1) , 
florida Statutes. These statutes provide the Commission power to 
~prescribe fair and reasonable rates and c harges" (Section 
366.05(1) , Florida Statutes), and to "determine and fix fair , j ust, 
and reasonable rates that may be requested, demanded, charged, or 
collected by any public utility for its serv ices" (Section 
366. 06(1) , r lorida Statutes). Section 366.06 (1), rlorida Statutes, 
di rects t he Commiasion, in fixing rates, to conslder "tho 
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consumption and load characteristics of the various c lasses o ! 
cust omers." 

FPC points out that, consistent with this statutory language, 
subsection (2) of the rule states the following as its purpose: 

The primary purpose of this rule is to requi r e that l oad 
research that supports cost of service studies used in 
ratemaking proceedings iB of suffi .:: ient precision to 
reasonably assure that tariffs are equitable and ruflect 
the true cost of serving each class of customers. Load 
research data gathered and submitted in accordance with 
this r ule will also be used by the Commission in 
evaluating proposed and operating conservation programs, 
for research, and for other purposes consistent with the 
Commission's responsibilities. 

FPC argues that the requested waiver will achieve the purpose 
of these statutes in two ways. First, FPC asserts that updated 
l oad research data will be available to support the cost of service 
study used in FPC's next r atemaking proceeding due to the fact 
that , pursuant to a Commission-approved stipulation, a base rate 
freeze will be in effect and bind1ng on FPC and the other part ies 
to the stipulation until July 2001 . Second, as t o any other Y5e~ 
of load research data, FPC asserts that its currently available 
load research data will provide a reasonably accurate measure of 
the coincident peak demand for each customer class until results 
from a new study are available. FPC .11sserts that each customer 
class' 12-month coincident peak load factors from fPC' s last four 
load research studies have rema ined relatively stable. 

~ Substantial Hardship 

FPC .11rgues that application of the rule's two-year cycle for 
the preparation and submission of load research d.11ta would subjec t 
FPC to a substantial h.11rdship. First, FPC contends that 
application of the rule would create .11 legal hardship 011 FPC. fPC 
asserts that, in order to prepare and submit load research data by 
December 1998, FPC would be forced to use an improperly prepared 
and statistically inv.11lid customer sample as well 1s incomplete , 
i naccurate data for its lart;~e-d .. mand customers. Thu ' • FPC argues, 
it would be forced to viol<ll to subsection 13) o! the rule, which 
requires that load research resul ts must meet a specified accuracy 
c riterion, and subsection (5) of the rule, which requ • res tha t load 
research studies be performed using a Commission approved sampling 
plan . 
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Second, FPC contends that application of the rule would create 
on economic hardship on FPC. As stated above, For. a sserts that if 
~t is required to prepare and submit a load research study at this 
time, such a study would necessarily include inaccurate and/or 
inva lid results. Thus, FPC argues, it would be f orced to expend 
time and resources on a pointless initial study when, instead, it 
could resolve the study de f iciencies and expend only t he time and 
resources needed fo r a single, proper ly perfo rmed study. 

k. Stoff Anolysis 

~ Timeliness of tho Petition 

Staff recommends tha t the Commi ssion deny the petition without 
addressing the merits of FPC's arguments. Through its petition, 
FPC is asking the ~salon to grant i t a rule waiver retroactive 
approximately 18 months based upon FPC' s circumstances 18 months 
ago. Section 120.542, Florida Statutes, ooes not make provialon 
for granting such a n untimely rule waiver . Instead, the statute 
provides a mechanism tor those persons seeking permission to act in 
a manner other than t ha t requi r ed by rule. FPC did not t~mely 
request or receive a rule waiv~r or an extension and, thus, failed 
to comply with the rule. 

FPC' a petition essentially :~ooka e pardon by means of 11 

retroactive rule wai ver. Gnnting FPC' a petition would set the 
precedent that a regulated entity may violate Commissi on rules and 
later be pardoned it it could successfully argue that it could have 
met the statut ory criteria for a rule waiver at the time of the 
rule violation . Such a precedent would invite the viollltion of 
Commission rules by taking out o! the Commission's hano:lo the 
decision ot whether a regulated entity must a ct in compliance wi th 
a rule. FUrther, it would encourage regulated entiti~s who wish to 
avoid Commission rules by giving credence t o the idea that asking 
forgiveness is easier than asking permission. In addition, such a 
precedent would provide no incentive for utilities to keep up with 
thei r responsibi l ities under the Commission' s ru l es. As in this 
case, the Commission' s hands may be tied when it comes to requir in~ 
compliance with the r ule because the violation has already occurred 
and no action can cure t he problem. 

Staff does not suggest that tho Commission should exorcise no 
flexibility in its decisions on requests for rule waivers f iled 
after the time for compliance. Staff believes it is appropriate 
!or the Commission to consider the merits of any such requeot if it 
ia made within a reasonable time after compliance is req~i red and 
iC it is otherwise reasonable under the circumstances. For 
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example, in Order No . PSC-98-0706-FOF-GU , issued May 21 , 1998, the 
Commission granted South Florida Natural Gas ' petition for waiver 
of a rule although the petition was filed approximately 33 days 
after the time required by the rule for filing a depreciation 
study . ln that Order, the Commission f ound that the waiver should 
not be deni ed for i ts untimelines.s because, by rule , so long as the 
study was filed within appr oximately 6 months o f the time r equired 
by the rule, the implementation date of the tesulting depreciation 
facto<es would tcemai.n the same and the Commission's ability to 
perform its duties would not be affected. In this case, however, 
staff believes that FPC's rule waiver request was not made within 
a reasonable time; FPC's request was made approximately 18 months 
.. fter compliance was required. Furthe<e , FPC' s actions left it 
without the ability to even minimally comply with the rule 
rega rdless of the Commission' s decision. 

Z. Satisfaction ot Stotutoc v Criteria 

Even considering the arguments set forth by FPC , staff 
recommends that the Coii'Cllission deny the petition. FPC has not 
demonstrated that the purpose of thr underlying statutes will be 
achieved if the waiver is granted and has not demonstrated that 
application of the rule will create a substantial hardship. 

Staff agrees with FPC as to the pu<epose of the statutes 
underlying Rule 25-6.0437 , Florida Administrative Code. lt is 
clear that this rule was promulgated to allow the Commission to 
satisfy its obligation under Sections 366 . 05(1) and 366.06(1) , 
Florida Statutes, to f ix fair and reasonable rates and, in so 
doing, to consider the consumption and load character istics o! each 
customer class . Load r esearch data obtained pursuant to the rule 
is used not only to allocate costs by customer class i n rate cases, 
but also to allocate costa in the Commission' s ongoing proceedings 
fotc capacity cost recovery, conservation cost recovery, and 
environmental coat recovery. 

As stated above, FPC asae<ets that its currently avbilable load 
research data will provide a reasonably accurate measure of the 
coincident peak demand f or each customer class until results from 
a new study are available. In addition, FPC asserts that load 
<eesearch da t a from ita last four load research studies have 
remsined relatively atsble. However, it is not clear that the 
purpose of Sections 366.05(1) and 366.06(1) , Florida Statutes , can 
be fully schieved using outdated load research data. Timely losd 
research data is essential to allocating coats equitably amonq rate 
classes in setting fai r and reasonable rates and cost recovery 
factors . While FPC'a currently available load research data might 
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provide the Commission with a workable estimate , timely data would 
ensure that the Commission could allocate costs by rate class in 
the most equit able manner. Thus, staff believes E'PC has not 
demonstrated that the purpose or the underlying statutes will be 
achieved if the waiver is granted. 

As stated above, FPC asserts that it faced two specific 
problems tha t delayed commencement of its load research study . 
first, FPC's new Cust omer Service System (CSS) was unable to 
generate a s tatistically valid sample o f customers foe the study, 
resulting in a delay of approximately eight months. Second, FPC 
encountered a problem i .nvolving the implementation of a protocol 
for the retrieval of data from a new type of recording meter used 
for a number of lart;~e-demand customers. This problem was not 
resolved f or approxi.mately one year. FPC argues that if it is 
required to comply with the rule under these circumstances, it will 
face the legal hardship of being forced to violate other portions 
of Rule 25-6 . 0437, Florida Administrative Code, concerning the use 
o f an approved sampling plan and a specific acc uracy standard . 
Further, FPC argues that i~ will face the <aconomic hardship of 
being required to expend the time and resources to conduct a study 
that will not produce accurate or valid r<asults. 

Staff believes that both the legal and economic hardships 
asserted by FPC are created not by application of the cule, but by 
FPC' s failure to properly manage it resources to comply with the 
rule. Since 1983, all investor-owned e lectric uti l ities, including 
FPC, have successfully met the rule requirements . It was only 
FPC's internal procedures which changed, not the rule requirements . 
Further, staft believes that FPC' s argument is flawed by its 
circular logic. FPC apparently violated a rule and now S"eks a 
waiver of that rule based, in part, on the fact that lf it is not 
granted a waiver, it will face two hardships: (1) it will be 
required to violate the rule; and (2) it will be forced to expend 
the resources necessary to comply with the rule . The fact is that 
FPC apparently violated the rule and cannot comply wi th tho rule, 
regardl ess of the Commission's decision. Thua, staff believes fPC 
has not demonstrated that application of the r..1le creates a 
substantial hardship on FPC. 

J..a. Conclyaioo 

FPC knew it was experiencing difficul ties in meeting the rule 
requirements from the very earliest stages of the study but failed 
to request a rule waiver at that time, or even to noti!y the 
Commission that it might not be able to meet rule requirements . 
E'PC did not reques<t a rule waiver until nearly 18 months after the 
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fact, when the due date for the report was mlssed and called to 
fPC's attention by staff. fPC had every opportunity to request a 
wa iver at any ~me during the period it was experiencing 
difficulties but did not do so. further, whether the Commission 
grants or denies the petition, fPC will neither be able to gather 
load research data for the period April 1997 through March 1998 nor 
submit it to the Commission. The Commission cannot require fPC to 
even minimally comply with the rule, becduse it is too late !or 
compliance . 

In summary, staff recommends that fPC ' s rule wa iver petition 
be denied because it was untimely filed and does not satis!y tho 
statutory criteria for a rule wuiver. Staff recognizes that this 
recommendation necessarily raises the issue of whether show cause 
proceedings shOULd be initiated against fPC for violating the rule. 
Staf f is not prepared at this time to make a recommendation on that 
issue. Staff is evaluating fPC's actions in this matter in order 
to determine whether show cause proceedings should be initiated in 
a separate docket. 

In ita petition, FPC states that it intends to perform a load 
research study for the period Octuber 1998 through September 1999 
ftnd submit the study's results to lhe Commission in December 1999. 
fPC also offers to submit quarterly status reports on the progrosa 
of the study, including any preliminary results and trend analyses 
that become available during the course of the study. Because FPC 
is uno~ble to provide any more recent load research data, staff 
recommends that the Commission require fPC (1) t o perform a load 
research study for the period October 1998 through September 1999, 
(2) to aubmlt the study results to lhe Commission in Dece~~r 1999, 
and (3) to notify the Commission immediately 1! problems arise in 
date collection that would preclude the timely filing of valid load 
research results which =eet the requirements of the rule. 
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ISSQI 2 : Shou~d this docket be closed? 

• 
MCotiCINpATIQH: This docket should be closed if no person whose 
substantial i nterests are affected by the proposed action files a 
protest within the 21-day protest period. (KEATING) 

SfAPl ANALJSIS: At the conclusion of the protest period, 1! no 
protest is filed, chis docket should be closed. 
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