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DOCKET NO. 
DATE: DECEMBER 3, 1998 

CASE BACKGROUND 

In 1996, the Legislature substantially amended Chapter 120, 
Florida Statutes, the “Administrative Procedure Act” (APA) . Among 
the changes to the APA was the adoption of section 120.542, Florida 
Statutes, governing rule waivers and variances, and section 
120.536, requiring agencies to report to the Joint Administrative 
Procedures Committee (JAPC) its rules that exceed its rulemaking 
authority, and repeal those for which authorizing legislation does 
not exist. On September 9, 1997, the Commission approved the list 
of rules for which it lacked specific statutory authority. On 
September 25, 1997, by letter from Chairman Johnson, the Commission 
submitted its list to the JAPC. The Commission did not seek 
legislation to authorize the identified rules that provide 
generally for waivers and variances from the rules, because, as 
stated in the letter, specific authority is now contained in 
section 120.542, Florida Statutes, and specific uniform rules to 
implement the statute had been adopted by the Administration 
Commission. 

DISCUSSION OF ISSUES 

ISSUE 1: Should the Commission repeal Rules 25-4.141(4), 25- 
4.202(3), 25-24.455(4)and (5), 25-6.002(2) and (4), 25-6.043(3), 
25-6.0438(9), 25-17.087(2), 25-30.011(2) and (4), 25-30.436(6), 25- 
30.455(11), 25-30.456(11), 25-30.570(2), 25-30.580(2), F.A.C., the 
individual provisions for rule variances and waivers; amend Rule 
25-30.010 to delete the general provision for exceptions; amend 25- 
30.450, to delete the general provision for a waiver of the rule; 
and amend other provisions of these rules to update cross 
references? 

RECOMMENDATION: Yes. 

STAFF ANALYSIS: Section 120.536(2), Florida Statutes, requires 
the Commission to initiate rulemaking by January 1, 1999, to repeal 
the rules identified as exceeding its authority and “for which 
authorizing legislation does not exist.” Those rules are listed 
below with a summary of their content. Rule 25-4.002(2) has been 
removed from the list because its repeal has been accomplished in 
Docket No. 951560-TI. 

25-4.141(4), Minimum Filing Requirements for Rate-of-Return 
Regulated Local Exchange Companies; Commission Designees. Provides 
a waiver of MFR requirements for specific data or for the number of 
copies required by the rule upon a showing that production of the 
data would be impractical or impose an excessive economic burden on 
the company. In addition to deleting (4), the Commission should 
amend Rule 25-4.141(1) (d) to substitute the text of the cross- 
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referenced rule for the number of the rule because that rule is 
scheduled for repeal. 

25-4.202(3), Construction and Waivers. Provides that when 
compliance with a commission requirement imposes an unreasonable 
hardship on the small LEC, would not be cost effective, or would 
not be in the public interest, the small LEC may apply for 
temporary rule waiver, repeal or amendment of the rule, or other 
similar relief. 

Rule 25-6.002 (2) and (4), Application and Scope. Provides for 
modification or exemption from rule requirements in cases of 
unusual hardship or difficulty or under exceptional conditions. 

Rule 25-6.043(3), Investor-Owned Electric Utility Minimum Filing 
Requirements; Commission Designee. States that the Commission will 
waive the rule requirements upon a showing that data production 
would be impractical or impose an excessive economic burden on the 
utility. 

Rule 25-6.0438(9), Non-Firm Electric Service - Terms and 
Conditions. Provides that the Commission may waive any provision 
of the rule after notice to all affected customers. 

Rule 25-17.087(2), Interconnection and Standards. Allows a 
The utility to modify the standards specified in the rule. 

reference in section (3) to section ( 2 )  is deleted, rather than all 
of (3) as stated on the list submitted to JAPC. Section (3) does 
not in itself authorize a waiver of rules, but places the burden on 
the utility to demonstrate why interconnection with a qualifying 
facility (QF)should not be required or that the standards the 
utility seeks to impose on the QF are reasonable. 

25-24 .555(4 )  and ( 5 )  , Scope and Waiver. Allows a Shared Tenant 
Service company to petition for waiver of any provisions of Part 
XI1 of Chapter 25-24. The waiver will be granted to the extent 
that the Commission determines that it is in the public interest to 
do so. Section (5) should also be repealed because it provides 
that rule waivers granted prior to the adoption of the rule are 
void and must be renewed. This section was adopted in 1987, and 
there is no basis to re-adopt such a provision now. 

Rule 25-30.010, Rules for General Application. Provides that the 
water and wastewater utility rules are subject to such exceptions 
as the Commission may consider just and reasonable in individual 
cases. 

Rule 25-30.011(2) and (4), Application and Scope. Section (2) 
authorizes application to the Commission for modification of or 
exemption from the rules for unusual hardship. Section ( 4 )  

authorizes the Commission to alter and amend its rules as necessary 
to meet exceptional conditions. 
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Section (2) was not on the list submitted to the JAPC in 1997. 
Staff believes, however, that this was an oversight because the 
language of (2) is substantially the same as other provisions being 
repealed, and the law it implements does not provide any greater 
authority. In addition, section 120.542, Florida Statutes, 
provides the procedure and basis for obtaining a waiver or 
variance. 

Rule 25-30.436(6), General Information Required in an Application 
for Rate Increase (Minimum Filing Requirements). Provides that the 
Commission may grant a waiver to filing specific data required by 
the rule upon a showing that production of the data would be 
impractical or impose an excessive economic burden upon the 
applicant. 

Rule 25-30.450, Burden of Proof and Audit Provisions. The last 
sentence of this rule provides that utilities may request a waiver 
by submitting a written statement setting forth the reason, in 
detail, why a waiver should be granted. 

Rule 25-30.455(11), Staff Assistance in Rate Cases. Provides that 
a petitioner may request a waiver of any of the factors listed in 
subsection ( 8 1 ,  which provides the factors to be considered in 
recommending whether to grant or deny a petition for staff 
assistance in a rate application. 

Rule 25-30.456(11), Staff Assistance in Alternative Rate Setting. 
Provides that an applicant may request a waiver of any of the 
factors set out in subsection ( 8 ) ,  which provides the factors to be 
considered in recommending whether to grant or deny a petition for 
staff assistance in a rate application. In addition, section (15) 
is amended to add a reference to the uniform rule that has 
superseded the applicable part of Rule 25-22.036. 

Rules 25-30.570(2), Imputation of Contributions-in-Aid-of- 
Construction. Provides for a waiver from the requirement in (1) 
that Contributions-in-Aid-of-Construction (CIAC) be imputed when 
the amount of CIAC has not been recorded in the utility's books and 
the utility does not submit competent substantial evidence as to 
the amount of CIAC. A waiver is authorized for unusual hardship or 
unreasonable difficulty and it is shown that it is not in the best 
interests of the customers of the utility. 

Rule 25-30.580(2), Guidelines for Designing Service Availability 
Policy. Provides for a waiver of the requirement in (1) that a 
utility's CIAC should not exceed 75 percent of the total original 
cost, and that the minimum should not be less than a certain 
amount. 

Rule Development Workshop: 

A rule development workshop was held on June 23, 1998. 
Florida Power and Light (FPL) disagreed that repeal is necessarily 
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required by the new rulemaking standard in section 120.536, Florida 
Statutes. FPL also disagreed that section 120.542 requires all 
requests for variances and waivers to comply with the provisions of 
that statute. 

Staff believes that although the Commission has authority to 
enumerate specific instances in which a rule does not apply, it 
does not have the authority for the identified general rules that 
allow rule waivers or variances and that provide a different 
procedure or standards than are authorized by section 120.542, 
Florida Statutes. Any authority for such general waiver or 
variance provisions has been superseded by the Legislature’s 
enactment of section 120.542, the specific statute authorizing 
waivers and variances and providing the procedures for requesting 
a waiver, and the standards to be applied by an agency in deciding 
whether to grant such a request. 

Staff agrees with FPL that the Legislature intended to 
encourage flexibility in the application of rules, however, the 
discretion the Commission has to do this is now constrained by the 
requirements of section 120.542 and the uniform rules adopted 
thereunder. FPL asserts that section 120.542 contains no 
requirement that requests for rule variances and waivers must 
comply with that statute, however, Staff notes the statute 
specifically states that: 

Aaencies are authorized to grant variances and 
waivers to requirements of their rules 
consistent with this section and with rules 
adopted under the authority of this section. 

(Emphasis 
APA’s new 

supplied.) In addition, in a law review article on the 
variance and waiver provisions, the authors noted that: 

It is not within the authority of an agency to 
substantively supplement or refine by rule the 
statutory standards for issuing a waiver or 
variance. 

Donna E. Blanton and Robert M. Rhodes, Loosenina the Chains that 
Bind: The New Variance and Waiver Provision in Florida‘s 
Administrative Procedure Act, 24 Fla. St. U. L. Rev. 353, 369 
(1997). 

FPL also points out that this statute provides that it \\is 
supplemental to, and does not abrogate, the variance and waiver 
provisions in any other statute.” The difficulty with this 
contention is that there are no specific variance or waiver 
provisions in the laws implemented by the rules recommended for 
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repeal; thus, waivers and variances must comply with section 
120.542. 

Statement of Estimated Regulatory Cost: 

Because there should be no significant additional costs or 
negative impacts on utilities, small businesses, small cities, or 
small counties, a Statement of Estimated Regulatory Costs (SERC) 
was not prepared. 

ISSUE 2: If no requests for hearing or comments are filed, should 
the rule as proposed be filed for adoption with the Secretary of 
State and the docket be closed? 

RECOMMENDATION: Yes. 

STAFF ANALYSIS: Unless comments or requests for hearing are filed, 
the rule as proposed may be filed with the Secretary of State 
without further Commission action. The docket may then be closed. 

Attachments: 
Rules 
SERC Memorandum 

CTM/ 
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25-4.141 Minimum Filing Requirements for Rate-of-Return 

Regulated Local Exchange Companies; Commission Designee. 

(1) General Filing Instructions. 

(a) - (c) No change. 

(d) Each page of the filing shall be numbered and on 8 3 x 

11 inch paper. Each witness' prefiled testimony shall be double- 

spaced with 25 numbered lines on numbered paqes. & gexhibits 

shall be on numbered pages and all exhibits shall be attached to 

the proponent's testimony F l y  .;:lth 25 

' Y Y . V z V ,  ? ?  n n o  w T T : J n n  YYAUc.LIcch. Each set of the filing, consisting of the 

petition and its supporting attachments, testimony, and exhibits, 

shall be bound in order of appearance in this rule in standard 

three ring binders, with each schedule indexed and tabbed. 

(e) - (i) No change. 

(2) - (3) No change. 

f n \ LT-: ---- -G Mvn nn-,,: -%-+- TI-.- PAW:"":-" - - 7  r r - L I - 4 -  2 
A ,  

I ,  

Wcl-"-cr Xlth rczpcc t  ts zFcelfLc d Z t Z  sr the n-lm3Xr sf csg:c=t 

------t-nJ L-7 +L- - - 3 - 1 -  I,--- - -1-. 7" + L - +  --s,-Aet;cr; A sL $ 4 -  LbAc d ~ t  
~ - b  ULLLU u L I A I U  LULL L4 V A L  u L-IIUL 

"n -n n-----"..I.I-- e m - -  - -  - * -  hn ---- 
uc. U L L  b A L L U u I V L  b L U I A  I b  U U J - U C A I  U V I  

Specific Authority: 350.127(2), F.S. 

Law Implemented: 364.05(4), F.S. 

History: New 5/4/81, Amended 7/29/85, 6/11/86, 2/3/88, 3/10/96, 

CODING: Words underlined are additions; words in 
-ejh type are deletions from existing law. 
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2 5 - 6 . 0 4 3 8  Non-Firm Electric Service - Terms and Conditions. 

(1) - ( 8 )  No change. 
I .  

-__Inn q - 7  - n ~ r  - v n - v - . - - n -  n t L - . ,  - ~ ? l h  , F  < 
L U Y I V L I  l L l U J  U A L Z  y L V Y L U L V A I  V L  L I I L Y  L U L L  -LA Lt 

dctcr*cz, th2t Z d C h  -v;2i-::r 1s cor;z.iz,tent Kith t h e  pL l rpsc  

nth- t  nF t L - m  v Y - 1 -  TFth-  nnt-, h - 1  
& I I L L I I L  V L  L A I L U  L U L L  ULLbL A I V L L C L  t, ,,1 ,ffLLtLU LL 

Specific Authority: 3 5 0 . 1 2 7 ( 2 )  , 3 6 6 . 0 5 ( 1 )  , F.S. 

Law Implemented: 3 6 6 . 0 3 ,  3 6 6 . 0 4 ,  3 6 6 . 0 4 1 ,  3 6 6 . 0 5 ,  F.S. 

History: New 8 / 2 1 / 8 6 ,  Amended 9 / 4 / 9 1 ,  

- m" h " .  

2 5 - 1 7 . 0 8 7  Interconnection and Standards. 

(1) No change. 

I ? \  Wntl - . : - -  4 -  t L 4 e  v. . ln -L-1  
\ a /  L * - L . l A L l ) y  1 1 1  Lr l lLU L U I L  d L U L 1  bL L33%3tr*uc5 to prLCl-d h m  n 

I ,  Gtlllty frm ?"-2l-d2tlr,,- czzh rcqdcz t  for ;zt:reGFHKctior, c;; it3 

L L L U  u11u U L L y L l l l Y  L A l L  yLllLLUL ULUIIUULUU u I f l e d  LTA th; A4F.7:--  t L n  rrn-nv-1 - t - - A - . - A -  0 
0 %  v , t m  --A 

--- m t r r  -h h " t  t n v h m 7 ,  t n - , m  
L U L L  LV A L L L L L L  L l L L  L L U U L L  V I  u-LkAL d - l  cv21Td2tLcz. 

(2)- Where a utility refuses to interconnect with a 

qualifying facility or attempts to impose unreasonable standards 

~ ~ l r c u 2 r ; t  to ~ ~ b ~ z e t l o r ,  ( 2 )  of t 5 . z  r~l13, the qualifying facility 

may petition the Commission for relief. The utility shall have 

the burden of demonstrating to the Commission why interconnection 

with the qualifying facility should not be required or that the 

standards the utility seeks to impose on the qualifying facility 

F Z ~ Z Z ~ E ~  ts szbxc r t~c r ;  ( 2 )  are reasonable. 

( 4 )  through (11) renumbered ( 3 )  through (10) No change. 

Specific Authority: 3 6 6 . 0 5 1 ,  3 5 0 . 1 2 7 ( 2 ) ,  F.S. 

CODING: Words underlined are additions; words in -+ type are deletions from existing law. 
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Law Implemented: 3 6 6 . 0 4 ( 2 )  ( c ) & ( 5 ) ,  3 6 6 . 0 5 1 ,  F.S. 

History: New 9 / 4 / 8 3 ,  formerly 2 5 - 1 7 . 8 7 ,  Amended 1 0 / 2 5 / 9 0 ,  

5 / 6 / 9 3 ,  
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Law Implemented: 3 6 4 . 0 1 ,  3 6 4 . 3 3 7 ,  F.S. 

History: New 2/23/87, Amended 

2 5 - 3 0 . 0 1 0  Rules for General Application. The rules hereinafter 

set forth are for general application and are subject to such 

changes and modifications, permitted by law, as the Commission 

from time to time may determine advisable. Thc r u l z c  zrc zub-jcct 

- - - A -  - - F  m - n - 7  -- - 7 q - t  -- 
L u u I V I L  L L L U y  b W L I U L U L L  J UUL U L A  

I ,  -- AIuuIL - AIL 9 -  I1luI 7 -  - - ? - -  buuzs. --- The rules are supplementary to 

the Water and Wastewater System Regulatory Law, Chapter 367,  

Florida Statutes. 

Specific Authority: 3 6 7 . 1 2 1 ,  F.S. 

Law Implemented: 3 6 7 . 1 2 1 ,  F.S. 

History: Amended 2 / 3 / 7 0 ,  9 / 1 2 / 7 4 ,  formerly 2 5 - 1 0 . 0 1 ,  Transferred 

from 2 5 - 1 0 . 0 0 1  1 1 / 9 / 8 6 ,  Amended 

CODING: Words underlined are additions; words in 
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m-E+ No change. 
r r t 7 - n  - t 
Y L L U ~ ~  U L  L-AL ALU V V U Y  r L L - A d L  L A L ~  

1 1  :n nn 7 . . - 7 7  nv,--l r t -  

" q - n  7 ~ n n n  fi 1 - , :nt  ;t" -t:-- -- .,--- CL 
I~Y-LUII~ ururi L IUIIIL, u r u r r  L L Y  L A V I A  V L  uyurr  L A A 2  

, I  

C p p l l e 2 t l o n  uf ,LA;. LLllIt~l~, L L V L L L  U I L b L I l A y  UL 
- _n F y - -  ,1tnv:n- -_ *A:"- u r l l y  tL-- c - I L L L L L ,  II :? 

1-  n- 2 -  - -v t  -- F-n- -n-------- q n - 7  -+I--- n- - A A - t - &  
IL UL AIL y IL, UL L L V L L L  L L Y U A L - L L L ~  U L L ~  VLIALI UL UUUIL-L 

I ,  I ,  

I ,  Ftcdlflc2tlcn .;:;tk; r e z p e e t  to thc1r 2pp l l e2 t l cE  22, m y  be fCZ& 

iXeecz2.ry tc TLeet e::e:pt=z2l CGEdltlGEE. 
I ,  

=-&+ It is not intended that any rule or regulation 

contained herein shall supersede or conflict with an applicable 

regulation of the Department of Health and Rehabilitative 

Services (DHRS) or the Department of Environmental Protection 

R ~ c ~ i ' ; l c t i c 3  (DEER). Compliance by a utility with the regulations 

of the DHRS or DEER on a particular subject matter shall 

constitute compliance with such of these rules as relate to the 

same subject matter except as otherwise ordered by the 

Commission. 

(4)- No change. 

Specific Authority: 367.121, F . S .  

Law Implemented: 367.121(1) , F . S .  

History: Amended 9/12/74, formerly 25-10.14, Transferred from 

25-10.014 and Amended 11/9/86, 

CODING: Words underlined are additions; words in -* type are deletions from existing law. 
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2 5 - 3 0 . 4 5 0  Burden of Proof and Audit Provisions. In each 

instance, the utility must be able to support any schedule 

submitted, as well as any adjustments or allocations relied on by 

the utility. The work sheets, etc. supporting the schedules and 

data submitted must be organized in a systematic and rational 

manner so as to enable Commission personnel to verify the 

schedules in an expedient manner and minimum amount of time. The 

supporting work sheets, etc., shall list all reference sources 

necessary to enable Commission personnel to track to original 

source of entry into the financial and accounting system and, in 

CODING: Words underlined are additions; words in 
s-@ type are deletions from existing law. 
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I # ,  addition, verify amounts to the appropriate schedules. Ut;l;t;cz+ 
I ,  m;. r c q x z t  2 = - p e p  th,- 

n t  m n t t - n n  G n - t  t Q 
L V L L L I L A y  A V L L I L  L l l L  

n p t ~ , l  ..7L 7 t L -  7 L- - - - . n t n A  
1 1 1  U L L U I I ,  Wiry L A A L  

Specific Authority: 367.121, F.S. 

Law Implemented: 367.081, F.S. 

History: New 6/10/75, Transferred from 25-10.177 11/9/86, 

Amended 

25-30.455 Staff Assistance in Rate Cases. 

(1) through (4) No change. 

(5) Within 30 days of receipt of the completed application, 

the committee shall evaluate the application and determine the 

petitioner’s eligibility for staff assistance. 

(a) through (b) No change. 

(c) All recommendations of ineligibility shall be in writing 

and shall state the deficiencies in the application with 

reference to guidelines set out in subsection (8) of this rule- 

With r2ferer;ec to ~ 7 L k 3 - c e t ~ c z  (11: of th=. z L 2 .  

(6) through (10) No change. 

I , ,  \ x n - t . t . r r n r r -  ---. - n r * r r - - t  - =<--e- -G  ---- -.I= 4-L- , #  

L A L L U L A L A  L l l U l  LLYULYL u 

5=5b*;:z zet -et;cn Gf the r-Gle. 

Specific Authority: 367.0814, 367.121, F.S. 

Law Implemented: 367.0814, F.S. 

History: New 12/8/80, Transferred from 25-10.180 and Amended 

CODING: Words underlined are additions; words in 
type are deletions from existing law. 
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11/9/86, 8/26/91, 11/30/93, 

25-30.456 Staff Assistance in Alternative Rate Setting. 

(1) through (4) No change. 

(5) Within 30 days of receipt of the completed application, 

the Division of Water and Wastewater shall evaluate the 

application and determine the petitioner’s eligibility for staff 

assistance. 

(a) through (b) No change. 

(c) All recommendations of ineligibility shall be in writing 

and shall state the deficiencies in the application with 

reference to guidelines set out in subsection (8) of this rule- 

With rcferczec tc z7-kz=.et1cr, (11) of t h z  r-212. 

(6) through (10) No change. 

I 1  1 \ I n  - n n 1 :  e -nt  - 7 .  ----7--4- - w----- -F - - - y  - &  th- 
I I  u p p & - L b u A I c .  L L L U ~  L L ~ U L Y C -  u 

5=3=:=cz out 1z z u b x c t l o z  of thlz r=Lc. 

(12) through (14) renumbered (11) through (13) No change. 

(14)- A substantially affected person may file a petition 

to protest the Commission’s PAA Order regarding a staff assisted 

alternative rate setting application within 21 days of issuance 

of the Notice of Proposed Agency Action as set forth in Rule 28- 

106.201 25 22.335 , F.A.C. 

(16) through (20) renumbered (15) through (19) No 

change.Specific Authority: 367.0814, 367.121, F.S. 

Law Implemented: 367.0814, F.S. 
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Specific Authority: 367.121(1), 367.101, F.S. 

Law Implemented: 367.101, F.S. 

History: New 6/14/83, formerly 25-30.58, Amended 
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---------_ M E M O R A N D U M  

November 17,1998 
..( y r  , - .  - . .  
- i .  

: 3  I I ,  

TO: DIVISION OF APPEALS (MOORE) 
,-I Y 2 '  

FROM: DIVISION OF RESEARCH AND REGULATORY REVIEW (HEWITTJ !d ~g 
SUBJECT: STATEMENT OF ESTIMATED REGULATORY COSTS FOR DOCKET NO, 

WAIVERS OR VARIANCES TO COMMISSION RULES 
980569-PU, PROPOSED REPEAL OF RULE PROVISIONS AUTHORIZING 

Currently, many Commission rules contain provisions to allow waivers or variances on a 

case-by-case basis. The 1996 changes to Section 120.542, Florida Statutes, removed rulemaking 

authority for waivers and variances. All rule waivers and variances must now comply with Section 

120.542, F.S. The proposed repeal of rule provisions for waivers and variances would make 

Commission rules compliant with Section 120.542, F.S. 

Regulated companies that want a waiver or variance from Commission rules would have to 

make a request in accordance with Section 120.542, F.S., but that process should not be significantly 

more costly than the current petitioning process. 

The Administrative Procedures Act encourages an agency to prepare a Statement of 

Estimated Regulatory Costs (SERC). However, since there should be no significant additional costs 

or negative impacts on utilities, small businesses, small cities, or small counties, a SERC will not 

be prepared for the proposed rule change. 

Please keep my name on the CASR. 

CBH:tUe-w&v 
cc: Mary Andrews Bane 

Hurd Reeves 
Ann Shelfer 
Mark Futrell 
Connie Kummer 
Bill Lowe 
Dale Mailhot 
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