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Enclosed for filing And dislrlbutlon are the original and fifteen copies of the Florida 
lndusuial Power Users Group's Petition On Proposed Agency Action in the nt~vc: docket. 
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Please acknowledge receipt of the abo\•c on the extm copy cnc.losed herein and return it 
to me. Thank you for your assistance. 
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BEFORE THE FLORI DA PUBLIC SERVICE C0~1MISSI OI'o 

In Re: ln\Uliption into the Equity 
Ratio and Return on Equity of Florida 
Powt'f & Light Company. 

) 
) 
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Docket No. 9F I 39().8 

Filed: J110uary 12. 1999 

THE FLORIDA lNDUSTRIAL POWER USERS GROUP'S 
PEJITION ON PROPOSED AGENCY AITION 

The Florida Industrial Power 1 fsers Group (FIPUG) files lhis l'ctitiou chnllenging 

Proposed Agency Action Order No. PSC-98-1748-FOF-EI. As ground!! therefor. I' I PUG statc.s: 

ldeollfiullon of Pclltiontr 

I. The name and ~ss of Petitioner is: 

The Florida Industrial Power Users Group 
clo John W. Me Whiner, Jr. 
McWIUner Reeves 
400 Nonh Tompa Stm:t, Suite 24SO (33602-5126) 
Post Office Box 3350 
Tampa. Florida 33601-3350 

Joseph A. McOiolhlin 
Vicki Gordon K.awman 
McWhincr Reeves 
117 South Gadsden Street 
Tullahassee, Florida 32301 

2. All pf=iings. orders nnd correspondence should be directed to 

The Florida lndU51rinf Power Users Group 
clo John W. Me Whiner. Jr. 
Mo Whiner Reeves 
400 Nonh Tompa Strc:c:t. Suite 24SO (33602-5126) 
Post Office Box 3350 
Tampa, Florido 33601-3350 

Joseph A. McO!olhlln 
Vicki Gordon K.aufm11n 
McWhirter Rc:c:vcs 
117 South OadJdat Strc:c:r 
Tllllllblwec:. Florida 32301 
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FIPUG's Subslaollal l n l<rest 

3. FTPUG is an organiZDtion of large indusuiol consumerr. Membm of FIPUG arc: 

located in the: service urea of Floridn Power und Light Company (FI'L) All hough Fll't JG 

members purchllsc: less llwl one-hAlf of one percent of FPI..'s total output. they consume n 

substantial amount of electricity from FI'L. The cost of electricity constitutes one of FIPUG's 

members' largest variable coSlS. 

4. In Order No. PSC-98-1748-FOF-EI, the Commission oppm,c:d, es Proposed 

Agency Action (PAA), FPL's proposal concerning return on equity Md equity rntio.' Among 

other thingJR, the PAA pcnnits FPL to c:>etcnd its special, oc:cclenned amortintion plan and to 

include additional items to be amortized. The plan outhoril'.CS FPL to apply nn additional SI4S 

million of revenues annually thnt would othcrwiJC collSiilute comings rcp~!l(ntlng o potcntilll 

bnsis for boJC rate rcducdons and/or l't'funds to customers to write-off an incr~sing list of :tS!I(lS 

mo~ rapidly thaln normal mtemaking \\-'Ould allow. II sets FPL's return on equity ot u mid-point 

of 11 .2%. but docs not c:nlculntc the earned rotc of return I'PL would cxpcTiencc: in the absence 

of cxl.tliOfdlnary and Wlwamsntcd writc-offs. and returns no money to customers. 

S. AJ FPI. customers, the Commis.~ion's decision in thl> matter will adversely ofl'cct 

I'IPUG's subSUintlnl intcrc:SlS. 

Dark.ground 

6. FPL's last general rate cnsc was in 1984. '11\cre hns lx:en no ~enerul review of 

I'PL's C4miogs with an eye t.oward boJC ntlc ~ision since that date despite FPL's burgeoning 

'Though the PAA refers too "acttlcrncnt." none nfthc portlcs whu partitifl'ltcd in ncgollnt•ons 
with rt'L prior 10 the PI\A joined in the proposal FI'L proffered. 
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revenues. On several occasions since lhllt time, the Commission hns clect~d to allow Fl't to 

accelerate the recovery of plant and/or retain monies lhllt potentially ~ould be refunded to 

customers, presumably under the: theory thJlt future customcn would b~ndit. Examples of the 

policy decisions include: 

7. In on order aflc:r the 1984 rak case, FPL was nllowed ac~denued depredation of 

an upgraded transmission line to uanspon C<lal by wire from Georgi11. The ju.'ltilic:Ation for 

accelerated cost recovery was that it would be paid for through fuel co~t snvings to CU$h'mcrs and 

futwc: customcn would get the benclit of the fast reduction in rate base. The accelerated 

depreciation lowered FPL's camcd rnte of return. In 1987. FIPUG liled o complaint and 

testimony seeking to termiMte the fDJt recovery on the srounds thnt falling oil ond 1!4S prices had 

cviscernted the eslimatod future fuel cost savings. The Commission denied the relief sought and 

allowed the fast write-off to continue. (Ev~n thou1h catlmated fuel coat uvlnga did not 

mattriall:u, current cwtomcn wu·c required to rapidly amor11u the cost of tranualuion 

auct• for the "bcncnt" of future eu.romcn.) Today on infomuuion and belief, there is 

depreciation reserve surplus with result to these OSSCL~. but current customers (t he future 

customers who v.~ cxp«ted 10 benclit) bave received no 13tc reelection ItS a result of their 

overpayments in the 1980s. 

8. In 1986, Congress enacted o mojor revision to the fc:dcrnl income tux rnte for 

corporations. Money collected from customm to pay future taxes was no longer needed to pay 

the differenec: between the rre-1986 and polt-1986 tax rates. Fll'tJO requested under the 

Commission's tax adjustment rule lhllt 20"/o of the over-tollcctiuns be refunded to CU)tOmers 

currently. 1lle Commbslon repealed the rule. lbc Commission dcmed the rcqu~ for refunds. 
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and ordered that the cxc= tax collections be rcwmed to cu.slom~n lhrough accounting treatments 

over the remaining useful life of FPL's rate b:I.'IC. (Excess raxu paid by r~cn eurn-nt 

cus tomers would nul be refunded, but would be reflected on FPL bookJI wcr 25 to 40 

ye>~n). 

9. In 1995, it appeared that FPL's earnings were excec:ding the upper limiu of its 

authorized ~wn. Commission OrdCT No. PSC-96-0461-FOI'-El in ::locket No. 950)59-EI 

addressed the circumstance and concluded that FPL should book 1111 addirionnl AMWil ~xpc:nse of 

a mi11imwn of $30 million to oocelernte the writc-off of the historic rescr"e deficiency in nuclear 

producJon. The plan permitted I'PL to commit odditionnl revenues ro the 11mon izntion plan 

without res.arcJ to 110 earnings test that would hove identified nny revenues in excess o f the 

authorizod ~urn and without requiring either a base rate reduction or refunds to customers. The 

filS! write-offpl110 was continued in 1996, 1997, 1998 and for 1999 in Order No. I'SC-97-0499-

FOF·EI . 

I 0. The reserve deficiency WllS .:rented by Fl'l. accounting methods 11nd through no 

action of customers. On infonnation and belief, no docket was opened to dctenninc if FPI. wn.s 

ellnling in cxc= of it& authorized return during the period bel ween 1986 and 1995 when it was 

accruing the reserve ~ficlenc:y complained of. (lkglnlllng in 1995, curnnr cuJiomcn were 

u kcd to postpone a ny rate reduction 10 which they mlgbt be en til led In order to allow FPL 

to makt up ror t bt accounting methods It bad used durin a rhc prcccdin1 IS to ~0 years.) 

II By Order No. I'SC98-0027-FOF·EI.the Commission adde<l more items to the rnix 

or assel5 subject to the fast write-off plan. One hem ;, the COS! or reucquircd debt. h COS1 H'L 

S397 mrllion ro refinance iiJ dcbL Instead o r 11010rttzing this coS1 over the remnining life of the 
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debt, as would happen under nonnal rutcmaking, I~ order ~ld that cUITent customers should pay 

to 111110rtiz.e the rest of it in 1998 nnd 1999. (Current custom~n havr .utlvtd uo rate 

reduction 1 1 a raul! of tbc lower lntcrat cost. The rata tbc:y pay a re a till bJU«< un p r<'-

1984 lnterat coJL Ally rate reduction to wblth they might be ~ntlllrd Ia ovrrrhldrn by nrw 

fas1 write-orr prov ision• t bat apply potmtlally n cus rt'Vtnun to an ntnordinary erprnsc 

program without jUJUflcatlon.) 

12. At the time of the order referred to above, the tax n:Oecttd on some scts of Fl't's 

books \\'liS d ifTaent than the books used for rclllil nuc regulatory purposes. The order directed 

that the tnx be amorti=<! mpidly. The order fnlls to discuss the llllturc of lhc taX timing 

differences o r whether FPL's holding company structure is UKd to ovoid the tax clulrgcs 

attributed to utility customers. (Current cullomrn pay now ntb~r t blla IDIOrt.lxing t he tax 

tlmloa difTrrucu over tbe re.malnlng life of the FPL useu to wblcb they relate u " auld 

happen with normal ntemaldog. l nltdd, the order applies rt'Venuea " 'hkb potentially 

cou ld sun 11 a buls fo r rate reduetloDJ and/or nfunds and applies them as ext raordinary 

expense wit hout justlOcalloa.) 

13 The lnrgffi regulatory C1SSC1ls lhe unamorti:r.cd nuclenr plllrlt decommissioning plnnt 

cost nddn:ssed in 1995. This fast write-ofT Is now supplemented by n fast \\Tite·ofl of the fossil 

plant. Customers wbo Intervene.! in Docket No. 9704 10 recommended tbnt part of tltis cost be 

ofTsct by !he excess depreciation reserve for the coal by wire transmission line nnd other 

ltllllSCllission nnd distribution IIS.!ICIJ. The order denied this requCJI. (Without justifying thr 

departu re from normal ntmnaldng, tbc PAA order allow• fPL to continue a p plying 

re>•enu•• tha t eould pot<'oiJally urve 11 the bub ror ratr reductions and/or rcrunda to • 
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procnm or eX1nordinary crprnu .) 

14. In Docket No. 970410. consumer intervenors nrgurJ that Fl'l."s capital strul:turc 

currently dislldvumages c~m customers. By Order No. 97· ' 070-PCO-EI. tho; Commission 

determined that capillll structure wu ou1$ide the scope or the fast ..,;te-off ease. The increased 

debt equity ratio is not an insignificant matter. A 12% return oo equity trnrulates to n 19.3•/o 

re~urn cbatged to cuS10mcrs to cover the cost of taxes attributed to the 12% return. (ln 

calculatln& overumlap, the Commission chose to Ignore reductlona In coJt of capita l 

eaUIC!d by cbaoaes ID the debt equity ratio.) In the PAA. the Commission proposes to reduc.: 

FPl. • s authorized return on equity Md equity ratio. The revised levels in the PAA continue to 

be unreasonable in light of current market conditions. Moreover, any benefit to ratep.~ycrs 

associated with these propoSIIls would be defeated by the cxtmordinnry. un\\'lllTllnted. utility· 

favoring wnortil.lllion program that would enable FPL to shield hundreds of millicm.• of revenues 

from the litmus test of ROE nnd cquhy ratio. 

IS. Since the 1980s. the policy emphasis of the Commission lw been to nllow FPI. 

to retain monies, prcsumol>ly with the belief that "future ratcpaycr3 would bcndit. • The purpose 

of reciting these past decision.• is not to attempt to roll them into this=· but to make the point 

thot it is time for a reckoning. ond for n policy thot gives appropriate attention to the rights and 

needs of current customers. Unless the Commission applies consumer protection tests in the fonn 

of a reasonable return on equity and approprittte equity ratio, IUld npplies tllOSC proteclive 

Slondards to a po.rtrayal of f'PL 's earnings thai IS no1 distorted by extroordinnry nnd unwurrnnted 

write-off programs. the benefits to mlc:pllyers will never mnleriolize; only Slockholdcrs will gnin 

Under prevailing cl~es, the rapid llllWttl7.atlon progmm is W1 inapprupriniC policy for the 
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. . 
regulatory body cberged with the responsibility of protecting cUS1oml'rs ogllirut cvcrchnrg~ by 

the utility monopoly from whom they arc obligated to buy. 

16. On Information and belief, the wnoWlts targeted ur f~1 write-otT in the ordor 

which is the subject mutter of this protest between now nnd L>ecember 3 1. 2000 under the 

proposed 5CIIIement agreement are ns follows: 

(a) 

(b) 

(c) 

(d) 

Fossil Disnmmlement 

Reatquired Debt Expcn.se 

Nuclear Defkicncy 

Spent Fuel 

Total 

S 38 Million 

Slw Mi!llon 

$535 Million 

S 50 Million 

$723 Million 

17. Tho order fails to discuss this DmOUnl, or to review the regul4lory policies which 

justify the C'XpOIIentilllly iocrc:nsing write-off or to identify the base rnte reductions/refunds which 

would potentially be possible If the extraordinary and compnny-favorin11 write-o!Ts were 

termi011ted or rcverso:d. 

18. If the extriOrdinary amorti21ulons arc ordered or pcrmiltcd. the agreed upon 

reduction in return on equity, if it is th: appropriate reduction, will I'C$Uit in no rnte reductions 

to cll$1omers. With the fast .,.,Tite-off progrlll'll. FPL keeps tbe money. FIPUO members wbo 

mUS1 compete with companies In other stat~ with lower rates arc hampered in their economic 

dcvclopmenL FIPUO belicr.u that overeamings should be shared with the customers who p.1y 

for them rather thM ret11ined by FPL. 

19. In its original petition for fast write-off, FPL discu5scd "strundcd investment." The 

f'AA order does not address JlrAndcd investment and flf'UO believe' tl\llt it should be given no 
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consideration 115M issue in this case. The c:nse should be considered on its mcnts in n resulotcd 

environment. 

Dllputed luues of Mattrlal Fact 

20. Disputed issues of fac, include, but are not limited to, the following: 

n. Whether it is in the best interest of FPL rntepaycrs to extend and increase 

FPL 's am.ortiution plan and to include in it tbt C05I of reacquired debt : nudw and fossil plant 

investment/dismantlement: and spent nuclear fuel; 

b. Whether it is reasonAble to inc:lude in the up;lllded an1ortiunion plan 

regulatory twets that have not yet even been defined: 

e. Whether the expanded amortization piM results in intergenennional 

inequity; 

d. Whether the return on equity (ROE) sc:t in the I'AA is reasonable given 

current fnets Md circumstances; 

e. Whether FPL's equity ratio is n:asonnble given current facts nnd 

circumstances: and 

f. Whether it is rtiiSOnable to ueut FPL' s purch.:&!ie power oblopuons as debt 

in the regulatory contexL 

Ultitutt Futs Alltgtd 

21. Ultilllll~ facts allesed inc:lude, but are not limited to, the following: 

a. FPL 'a amortimtion plo.n does not benefit nuCf\llyers. Extending and 

increuing the amount allributable to the FPL amortization pl110 is not in the beSt interest of 

ratepayers. Any exccu revenues lhat FPL would devote to this plnn should be u.scd to reduce 
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current rates wKI/or be refwxled to customcn; 

b. The ROE and equity structure set out in the PAA or: U"rensonnble given 

today's financial marlu:u; 

c. It iA unreasonable to include in the expanded plan regulatory asseu thnt 

have not yet been defined or approved; 

d. The proposed extraordinary treauncnu C>f nuclear plant, fossi l plant 

dismantlement. spent fud, lUid cost of reacquiring debt are unwumuued, unre1150nnble, oqd not 

in the intere$15 of rolqiDycn; 

e. FPL 's debt/equity ratio is unreasonable given todny's linnncinl markets; 

f. It is unreasonable to lre:lt FPL's purehJ1SC power obligations as debt; ond 

g. The expanded pion resu.lts in intc:rgcomulonal mequity. 

Rules and Statutu ElltiiUoa FIPUG to Rtlld 

Scctiom 57.105(2), 366.041 ond 366.06, Florida Sllltutes, entitle FIPUG to relicr. 

WliEREFORE, FIPUG requesu that; 

I. The Commission conduct on evidentiary hearing on the matters In dispute; 

2. The CommiJSion rejeet FPL's expanded nmonimtlon propo~l: 

3. The Commission refund Sl40 million and reduce FPL's base rules; 

4. The Commission nWIIld attorneys fees ond costs to coosun1er ad,·ocnt"' as it docs 

for utility nuomeys' fees lUid costs: ond 
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5. The Commission graol such olhcr relief liS neceSSIIt)'. 

10 

John W. McWhlnc:r, Jr. 
Joseph A. McGiolhlin 
Vicki C1ordon KoufmM 
McWhirter, Rec:ves, Mc:Giolhlin. 

Davidson, Dceker, KnufmM. 
Arnold & Slc:en. P .A 

117 Soulh Gadsden Sl=l 
Tollllhassee. Florida 32301 

400 Nonh Tampo SIIec:l 
Sul1e 14SO (33602-S 126) 
PoSI Office l}o)( JJ ~0 
Tampa, Florida 33601-3350 
Telephone: (813) 224-0866 

A nome)'$ for I he Flondn I ndustronl 
Power Users Group 



. . 
CERTIFICATE OF SERVICE 

I IIER£BY CERTIFY lh:lln true nnd correct copy of FIPI G'• fo~eoing Petition On 
Propos~ Aatllcy Adioa lw been furnished by hand ddh·cry • ) or by U.S. Mail to the 
following patties of record this l l tb doy of Jan11ary, 1999: 

Robert V. Elias• 
Florida Public Service Commission 
Division of Lepl Services 
2540 Shllmnrd OU Bou.levnrd 
Oumer Building. Boom 3 70N 
Tallllha.sstt, Florida 323~850 

John Roger Howe 
Office of Public Cot1nsel 
c.lo The FloridA Legislatun: 
I I I West Madison Strcc1 
Room 812 
To.lllllwsec. Florida 32399-1400 

1.1auhew M. Childs 
Steel Hector & Davis 
215 Soulll Monroe Sueet 
S11itc 601 
Tallahussee. Florida 32301·1804 

11 


	January No. - 5388
	January No. - 5389
	January No. - 5390
	January No. - 5391
	January No. - 5392
	January No. - 5393
	January No. - 5394
	January No. - 5395
	January No. - 5396
	January No. - 5397
	January No. - 5398
	January No. - 5399



