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BaPORI THa FLORI DA PUBLI C &a RVI C. COKHISSlOH 

IN RE: Inveatigation Into the 
Equity Ratio and Return on ~ity 
Of Florida Power w Light Company 

DOCKET NO. 981390- EI 
DATE: JANUARY 15, 1999 

MOTI ON TO DISM799 

Florida Power w Light Company ("PPL") hereby f iles this ita 

Motion to Dismiss the Petitions on Proposed Agency Action i n this 

docket by: (1) The Florida Industrial Power User's Group; 121 The 

Coalition f or Equitable Ra t es; (3) The Florida Alliance for Lower 

Electric ~tea Today and Georgia Pacl ftc Corporation, and (4 l 

Tropicana Product~, Inc. ~ io discussed more fully below the 

basis for the dismissal of the aforementioned petition• include the 

failure to plead and eatablish a baais for standing as an 

aaaociationz the failure to plead and a llege chat the petitioners 

substantial i nterests will be affected by the Commission's action 

being protelted, tha t ia, Order t~. PSC-98- 1748-FOP·EI; the failure 

to meet the two-pronged teat tor standing under Agrico Chemical co. 

v. Department gf &nyirgnmentol Regylott0n, 406 So . 2d 478 !Pla. 2d 

DCA 1981) 1 and Amoristccl Cgrpgratign y. Clark, 691 so. 2d 473 

{Fla. 1997) z the lack of M basia to challenge the acceptance by the 

Commlaaion of FPL's agreement to reduce 1ts authorized return on 
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equity and cap its adjusted ratio and the lack of nny adverse 

impact on t he inte rests of the Petitioner 's from ttose ac t ions. 

Moreover, the rel i e f requested ie not proper and h<:oringn ohould 

not be teld f or t he purposes requested. ln support of this ~~tion, 

FPL states : 

1. I ntroduction 

The hist ory and current status of this docket is oignifican~. 

The docket was init iated on t he Commission's own motion and, its 

scope is clearly indicated by the style o f the docket: 

• tn re : I nvestigation Into The Equity Ratio 
And Return On Equity Of Florida Power & Light 
Company. • 

No party has peti tioned to adjust FPL' s rates or to adjust i to 

authorized return on equity or its equity ratio. Instead, the 

docket was initiated, as an i nvestigation, by the Commission. No 

ent1ty, other than Tropicana Products, Inc., had been authorizerl to 

intervene in the proceeding at t he time the Commission issued its 

Order No . PSC-98·1748-FOF·BI. The Commission was not requested to 

and did not vote to hold heildngs on PPL' o return ou eq\11 ty. it.s 

eqult t ratio or any other matter. Moreover , t he Commission did not 

vote to c hange FPL's return on equity or its equ ity ratio, i nstead 

the Order clearly accepted PPL's offer to take certain act.ion to 

its detriment as a part of a settlement proposal. 

In the proposal, a copy of which is attached hereto togeth~r 

with the Commission's Order, FPL agreed • 
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(1) ... to lower its author zed return on equity mid-point 
from 12• t o 11 .2\ (range : 10.2\·12.2\l for all regulatory 
purposes on a perspective basis.; 

(21 ... cap ita adjusced l'quicy ratio at: 55. 83t untll 
December 31, 2000 as inc ' uded in FPL s projected 1998 
rate of ret: urn report: for surveillance purposes. : 

(3) ... amortize $140 million dollars per year through 
December 31. 2000 as a fixed amount in addition to the 
expense recorded under the current pl~n .... 

Thh docket is not a rate caae. rhe Commission• s action with 

respect to return on equity and equ1ty ratio have not increased 

FPL's rates or tor that matter even provided a basis for upward 

pressure on PPL's r ates. Instead, tb!se actions have the opposite 

ffect as ia clearly reflected by the findings of Order No. PSC-98· 

1748 -FOF·Bl. 

2. Poilure to PleAd •xnteregt• SuCficicor co Sup pgrt Protcat 

Aa previously noted, only one entity has intervened in this 

docket. In order to suppo< t a •protest on proposed agency action,• 

a person m-Jst establish that it has the requisite 1nt:ereat to 

support intervention in che docket: and, the petition f1led w1th the 

Co mission must conform to the requirements of Uniform Rule 28· 

106.201. PPL submits that the Petitlono on Proposed Agency Action 

fail to meet the standards for intervention ao addresoed by Uniform 

Rule 28·106.205, Fla. Admin. Code and the t:esto for s~Bnding set 

!orth in Agrico Chemtcol eo. y. Qcp5. rtment pf Envi roomCiftAl 

Regulation, 406 So. 2d 478 (Pla. 2d DCA 1981) and 
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A!!lcriStcel Corporation y. Clark, 691 so. 2d n 3 (Flo 19971. In 

addit1on, the Petitions on Proposed Agency Action , in general, tail 

to explain "how the petitioners aubstanual 1nt ~reats will be 

affected by Order No. PSC-98 ·1748- FOP·EI." For 1nstance. both 

Florida Industrial Power Users Group ar.d Tropicana Producto. Inc. 

merely a llege i n paragraph 5 of each respective petition that : 

. .. the Commission's decis ion i n thio 
matter will adversely affect [Tr opicana•a 
or PIPUG's) substantial interests.• 

t'PVs suXlcnita that tl'lis 1a opaque and cha t: it. nu "ay compl1eo 

Wlth the requirement that there be an explanation o C how 

substant ial interests wi l l be affected as set f orth by Rule 28· 

106.201 (2) (bl , lt ia apparent that by fail i ng t o even expla in the 

impact of the Order being challenged tha~ the standards or ~~. 

supra, are not addressed at a ll by Petitionero. 

The petitions of t he Coalition f or Equ1table Rates and the 

F1or1da Alliance for Lower Electric Rates Today are oleo deficient 

in fa iling to ~eet the require~enta for standing as here1n 

ou': lined. For instance, t he pet ition by the Florida Alliance 

without support, explanation or authonty, oimply presumes or , 

hopes the reader will presume, that this docket and the 

Commiooion• s a ction in th•• docket is a rate proceed1ng or was 

i ntended to examine the extent of o charge i n rateo . Thuo, t he 

petition of Florida Alliance in paragraphs 3 and 4 aa1erea that the 

Commission's act•on • ... denies (ALERT's members /or Georgia -
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Pacific) an electric baee rate r eduction and deny'& lit /or them) 

a refund for amount a overcharged tor FPL in the p4&t . • It is 

obvious that thio ie not a rate case proceedi ng. It io also 

obvious that none of the pred iratee necessary lor establishing a 

rate proceeding have been initiated. 

The pe: ition tiled by the Coalition engages 1n a a1milar but 

unatated •begging of the queat ion• aa does that o f the Florida 

Alliance . Thus, in paragraphs 14 and 15, the coal1tlon asserts 

that • ... it [the Order being challenged) would not prc.·:ide rate 

relief to ratepayera , auch ae the Coalition and 1ta membere• and 

~at ... ·~e Order under challenge hal the ef!ect of a rate increase 

!rom a1110unta which would otherwiee be paid to FPL. • The 

Commiesion•a Order doea not authorize or change rates for Flor ida 

Power & Light Company and neither ~he Order nor the Docket was 

intended to . Therefore, the Order cannot have the effect o! a rate 

increase. Moreover, the Order did not do or addreu what the 

Coal ition auggeata it did. 

If the Coalition or any Proteetant deeiree to puroue a rate 

proceeding and hae the adequate interest and can make the necessary 

allegations, then it h cer'tainly within its legal right to 

petition for a change in rates . Bul ae to the Coalition and the 

other pereone tiling prot~sts of the Comm1aeion's Order in th1e 

proceeding, it is not proper to "bootetrap• themselvee lnlo a rate 

proceeding by proteeting a Commiaaion Order whi ch did not change 
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rates and did not increa11e either the 4llowed retu••· 0:1 equity or 

equity ratio. 

), Failure to Batoblinh A Boeia to participate 18 OD OSDOC1at10n 

The attempts by t>,e Florida Industrial Power Ucers Group 

(FIPUO), the Florida AlliAnce tor Lower £lectr1c Hac:es Today 

(ALERT) and the coalition tor EquitAble Rates (the Coal1t1onl to 

estAblish a basis for appeanng as an aaaociat1on on behalf o! 

their mem.bera are deficient. A aeries of casen beginning wlth 

Florido Hprnc Buildera Aaggclotion y. Deportment o( Lobgr ond 

Employment securi t y, 412 So. 2d 35l(Pla . 1982 ) and including the 

Zapmyprker Righte Orgonizotipn y Deportment o t Health ond 

Rehabilitative services. 417 So. 2d 753 (Fla. l" OCJ. 1982) and 

Frigndn oC the EVcralodcq. toe y. Dgord Qf Irupreeo of the 

Internal Improvement Tru•t Fund, 595 So. 2d 186 IPla. App 1 Dlat. 

1992) established the showings necesnary where the party seeking to 

demonstrate that it is substantial ly affected is an association. 

The showings required where the party lo an association are that: 

(a) a substantial number of ita members, although not necessarily 

a .. ~ajority, are substantially affected, lbl the subject m.lLLer is 

within the association's general scope ot 1nterest and activity. 

and (c) the relief requested is of a type app•·opriate for the 

association on behalf ot ita members. ~ Flondo !lome Builders 

Aeopciotion y. Department of LahQr and Employment Securi ty , supra 
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FPL is famil iar with participation by FIPUG in proceedings 

before the Commission. However. 1n this present p1oceeding, FPL 

submits that FIPUO' s petition has not made the nece•.sary 6!\owing to 

justify ite participation as an asaociation or. behalf of !to 

members. It identifies none of those me~ero and it 1dentifies 

none of the members that have agreed to be represented in this 

proceeding by FIPUG. 

The petition by ALERT is in a different category. Not only 

does ALERT fail to make allegations sufficien~ to aupport its 

participation as an association buc also, on information and 

helief, FPL submits that a substantial number of ALERT members are 

not customers of Florida Power ' Light Company. Moreover, on 

information and belief, it appears that at lease one member of 

ALERT was never asked about participation in this proceeding and 

cherefore certainly did noc agree to participatiOn as a menwer o! 

ALERT or seek to have parti-ipation pursued on its behalf. ALERT 

totally faila to meet the •tandarde of part>cipation tor "" 

association. 

The petition by the Coalition is similarly deC!clent 1n 

meeting the pleading standards for participation as an association. 

Moreover, it appears in part, to attempt to characterize 1toelf as 

an •association of aaoociationo.• FPL oubmits that thia extended 

"derivative intere .. t• ie inadequate. In paragraph l of its 

petilion •representative examples• of entities within the Coalition 
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are identified as being the Florida Health Care AsooclatiQn, the 

Florida Retail Federation and the Florida Hotel ~nd Mot~l 

Aooociation. None of theoe entities a re even cuotomer•. of Florida 

Power " Light Company . No other infonnaeion io pr•wided by the 

Coalition. 

FPL oubmits that the petitions have not eotabliohed the 

appropria t e basis fo r the associations to partlcipate in this 

proceeding a• ~ey seek to do. They have not pled that the subJect 

matter is within ehe general scope of the interest and activity of 

the a11ociation or chat ehe rel1ef requested is appropriate !or the 

as,ociation to rece1ve on behalf of its members. Therefore, the 

petitions should be diomissed 

4 . Ihc....Sybqtpntial Interests of Proteatpnta Arc Not Afteotcd 

The subutantial i nterests of the Protestanto and, the 

substantlal interest of their members where appropriate, are not 

adveraely affeceed by ehe Order be1ng protested in this dock~t. 

Flor1da Power ~ Light Company submitted a proposed settlement 

t the Conmiaaion in the Commission's 1nveetigation docket. 

Certainly the Commission has the authority to independently monitor 

the performance and actions of utilities subject to its 

juriadiction and to conaider whether it ie appropriate for the 

Commisaion pn ita rom behalf and on i ta own motion to initute 

formal pr oceedings. PPL submito that this docket involved juot 
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such an exercise of authority by the C0111nisalon. No enll ty 

independent of the cocmunion petitioned for an· relle! much less 

for o change in the raceo and charges of Flc-rida Po..,er " Li9hl 

Company. Plorida Power ' Light Company• a proposal was 1n the 

nature of a settlement Ita acceptance should not give r1se to a 

complaint of an adverse impact on oubatant1al 1nterests. Moreover. 

three aspects of that proposal which are challenged by the 

Protestants operate to the betterment of the position of all FPL 

retail customers. These included the reduction 1n the return on 

..,quity, the cap on the adjusted equity rat1o, and the min1mum 

amortization amount c011111itted to by Florida Power ' Light Company. 

AmOrtizations during 1999 were auth~rized by the Ccmmiao1on 

previously pursuant to its Order No. PSC-98-0027-FOF-El entered in 

Docket No. 970ClO-EI on January ~. 1998. The amortizatlono in 1999 

pursuant to that Order , would proceed 1ndependent of the Order 

being protested herein. 

Recogniz ing that the Commission was appropr1ately acting 

pursuant to its authority and that it accepted a set:lemenc from 

FPL in th&t regard, FPL submits that it 1s inappropriate and 

!r.~ermisaible for petitioners to maintain that their aubotcntial 

interests have been affected becauoe •something• eloe •may hove 

been, could have been or should have been• done. 

Most signi!icantly. each of the proteots f1led in this dockrt 

1mproperly eeeks to bootstrap the retunt on equity and equity ratio 
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as issues to be independently tried in this docket. Thus. the 

petition by the coalition identifies as disputed issues of marerial 

Cact:: 

a. whether a more reaaonable return on 
equity should be imposed upon FPL by PSC; 

b. whether more reasonable equity ratio 
should be impoaed upon PPL by PSC; 

c. whether PPL' a ratepayers Are [sic) 
entitled to immediate rate rel ief ... 

The petition filed by PIPUO similarly seeks to identify as a 

disputed of material fact: 

d. whether the return 
is reasonable 
circumstances; 

on equity !ROE) set in the PAA 
given current facts and 

e. whether PPL' s equity ratio is reasonable given 
current facts and circumstances; 

f. whether is it reasonable to 
power obligations ao debt 
context. 

treat FPL' s purchase 
in the regulatory 

PIPUG and the other partiee expand further their suggestions and 

requesto for hearings addreusing these issues. The issues these 

parties seek to raise for hearing and the relief requested are 

totally inappropriate. 

Quite clearly, the Commiaaion•s acceptance of FPL's proposed 

oettlement reduced the return on equity, it capped or restricted 

the amount of equity that PPL could have in ita capical atruccure 

when reviewing rates and it impo9ed obligation on FPL to amortize 
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a minimum amount of a t least $14 0 million dollau annually . No 

protest. identifies hgw the Commies ion action r,f accept 1ng these 

portions of the se::.tlement adverocly affect•'d the intereot or 

oubstantial interest of anyone other than FPL . In addition, Order 

being challenged specifically finda ao follows: 

"FPL'a proposed settlement provides a 
reasonabl e reaolution of the issues raised i n 
this docket . we believe that FPL's propooal 
will create substantial benefits for ito 
cust.omera and represents a vast improvement 
over the status quo. For these reaaons. we 
find that PPL's propoaed settlement should be 
approved.• 

The Proteats in this docket do not challenge theae findings. 

Petitioners cannot maintain that there ~as been an adverse impact 

on their substantial interest and, as hao been addressed eloewhere 

i n this Motion, there can be no adverae impact. 

Rule 28·106.201 , Fla. Admin . Code,. in aubaectlon (211d). 

calla for the petition to ~ontain • a statement of all disputed 

isaues of material fact . • PPL aubmit s that this io not an 

invitation to identify as a material fact rnatt.ero which are not 

material to the action taken by the agency. Therefore, the 

atu~mpts by the petitioners to have thie proceeding Initiated to 

address return on equity and the equ1ty ratio fo r Florida Power ' 

L1ght Company are inappropriate and should be denled. 

Although any person having su!Cicient interest nv.y seek to 
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init.iate a rate proceeding it io not. proper t.o permit these rat.e 

case issues to be boot.st r apped int.o a matter for conaiderat.ion in 

connection ~it.h a protest o f a proposed agency act ton order whi ch 

does not set rates for Florida Power & Light ccmrany. 

It io fundamentdl that the Commiaaion•o dec1aion est.ablishing 

FPL'a rates and charge~ are final and t.hat. the Commission's 

jur1sdiction to set rates ext.ends only to prospective rate 

determinations. City of Miami y . Public scrnce Coavnisgion, 208 

So. 2d 249 (Fla. 1968); and Bjchtcr y . Florida Power Qprpor4tioo, 

366 so. 2d 798 (Pla. 1979). It is clear t••at t.hls presumpt.ioo of 

validity can only be overcome after an appropriat.e proceeding 

before the Commiaaion . Here, the Commission accepted FPL's offer 

to reduce the return on equity it io ent.itled to receive and t.o cap 

che adjusted equity ratio. This action did not and cannot harm the 

Protestants herein. Moreover. the return on equity and equity 

ratio was not charged ao as to increase rates and charges and there 

wao no underlying issue as to that effect in the proceeding before 

r.he commiasion. There is therefore no baaio to aeek to raiae these 

matters aa iasuea to be determined by the Commisaion now . 

FPL has maintained in the paot before this Commission that. an 

oraer by the Commission authorizing amortizations such as are 

addressed herein does not adversely a.ffect the aubotantial interest 

of an FPL customer. Although FPL cont.inues to maintain that 

position. it is aware ot the Commission' o ruling which resulted in 
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the entry of Order PSC-58·0027-FOP-E I on January 5, 1998. The 

proceeding that led to the entry of that order d1d not involve 

consideration of equity related issues for PloriJa Power & Light 

Company. 

WHERBFORB, for the reasons herein stated , Florida Power & 

Light Company respectfully requests that the petitions on propoaod 

agency action be dlamiaaed. 

Respectfully submitted, 

STEBL HECTOR & DAVIS LLP 
Suite 601 
215 South Monroe Street 
Tallahassee, FL 32301 
Attorneys for Florida Power 

& Light Company 

By:----,.-...,..--,.,......,:-:--,.....,­
Matthew H. Ch1ldo, P.A. 
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CDTIPICATE OF SBRVICB 
OOCXWT NO. 981390 ·1~ 

I RJSRBBY CDTIYY that a true and correct copy of Florida Paver 
& Light Company's Motion to Dismiss have been rurnishej by Hand 
Delivery (• ) , or U.S . Mail this 15th day of Jan·~ary, 1999, to the 
following: 

Robert v. Elias. Bsq. • 
Legal Oi viuion 
f'PSC 
2540 Shumard oak Boulevard 
Gunter Building, Room J70 
Tallahassee, FL 32399·0872 

Jack Shreve , Esq. 
Office of Public Counsel 
111 West Madison Street 
Room 812 
Tallahassee, FL 32399 

John w. McWhirter, Jr . • Esq. 
McWhirter, Reeves. McGlothlin , 
Davidson, Rief & eakas, P.A. 
P. 0. Box 3350 
Tampa , FL 33601-3350 

Joseph A. McGlothlin, £sq. 
McWhirter, Reeves, McGlothlin , 
Davidson, Rief & Bakas, P.A. 
11 7 South Gadsden Street 
Tallahassee, FL 32301 

Ronald c . LaFace, Esq . 
Greenber~. Traurig, F. A. 
101 East Col lege Avenue 
Tallahassee, FL 32301 

J. Michael Huey, Esq. 
J. Andrew Bertran, Jr., Esq. 
Hu~y. Gui l day & Tucker 
Post Office Box 1794 
Tallahassee. FL 32302 
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