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PROCEEDINGS
(Hearing reconvened at 3:22 p.m.)
(Transcript follows in sequense from Volume 1.)
COMMISSIONER JOHNSON: We are going to go back on
the record.
MS. WHITE: BellScuth calls Jerry Hendrix.
JERRY D, HENDRIX
was called as a witness on behalf of BellSouth
Communications and, having been duly sworn, testified as
follows: |
DIRECT EXAMINATION
BY MS. WHITE:
Q Mr. Hendrix, would you please state your name
and address for the record?
A Yes. My name is Jerry D. Hendrix. And my
address is 675 West Peachtree Street, Atlanta, Georgia.
Q By whom are you employed and in what capacity?
A BellSouth, director of pricing.
Q Have you previously caused to have prepared and

pre-filed in this case direct testimony consisting of 27

pages?
A Yes, I did.
Q Do you have any changes to make to that direct

testimony at this time?
A No, I do not.
MS. WHITE: Madam Chairman, I would like to have

the testimony inserted -- direct testimony inserted
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into the record as if read.

COMMISSIONER JOHNSON: It is so inserted.

MR, HORTON: Madam Chairman, excuse me. I do
have an objection to a couple of parts of his direct
testimony. My objections also relate to some of the
exhibits, and it's the same objections with regard to
some of his rebuttal testimony that also relates to
an exhibit.

So I don't know if it -- what would be easier to
go ahead and insert the testimony subject to my
opportunity to address with a motion to strike, or if
you want to go ahead and take everything up at once.

COMMISSIONER JOHNSON: I am sorry. How did you
intend to address it? And do you have a line and
page®?

MR. HORTON: I can -- yes, ma‘'am. My objections
are -- go to three of the exhibits and to his
testimony, and the direct and rebuttal which address
those exhibits. So which comes first, the chicken or
the egg now?

If you want to identify the rebuttal and the
exhibits and, subject to my objection and opportunity
to address those, then when it is all there, I will
be happy to address it before we go any further.

COMMISSIONER JQHNSON: Okay. Let's go ahead and

do
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that.

MS. WHITE: I'm sorry. Is he going to address
that later, the motion?
MR. HORTON: If you will go ahead and identify

his direct and rebuttal and the exhibits, and then I

will address everything at once.

MS. WHITE: All right.
BY MS. WHITE:

Q I think I forgot to ask you the question, Mr.
Hendrix, then, if I were to ask you the same questions
that are in your pre-filed direct testimony, would your

answers be the same?

A Yes.

MS. WHITE: And I would ask that the direct
testimony be inserted into the record. Okay?
MR. HORTON: Subject to the objection.
MS. WHITE: Well, subject to my objection to
your objection.
MR. HORTON: Whichever.
BY MS. WHITE:

Q Mr. Hendrix, in connection with your direct
testimony, did you have three exhibits attached, JH-1
through JH-37?

A Yes, I did.

0 And do you have any changes or corrections to
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make to those exhibits?
A No, I do not.

MS. WHITE: I would like to have the exhibits
attached to Mr. Hendrix's direct testimony, marked
for identification.

CCMMISSIONER JOHNSON: And are they going to be --
yes, ma'am. Are they going to be cbjections to the
different exhibits?

MR. HORTON: I'm going to object to JH-2, 3 and 4.

COMMISSIONER JOHNSON: Okay. Let's identify them.

MS. WHITE: Yes. I am just asking for
identification of those at this time.

COMMISSIONER JOHNSON: Oh.

MS. WHITE: You want separate identification?

COMMISSIONER JOHNSON: Yes. I want to separate
them. JH-1 will be identified as 6, JH-2 will be
identified as 7, JH-3 will be 8.

(Whereupon, Hearing Exhibit Nos. 6, 7 and 8 were
marked for identification.)

COMMISSIONER JOHNSON: You said you had a —-

MS., WHITE: JH-4 is an exhibit to the rebuttal
testimony.

COMMISSIONER JOHNSON: Oh.

MS. WHITE: So I guess we can go there.

BY MS. WHITE:
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Q Mr. Hendrix, did you file pre-filed rebuttal
testimony consisting of 19 pages?

A Yes, I did.

o] Do you have any changes to your rebuttal
testimony?

A I have one change. That change is at page 19,
line two; second word from the end, the word not, n-o-t,
should be removed.

Q Are those the only changes you have to your
rebuttal testimony?

A Yes.

Q If I were to ask you the same questions today
that are contained in your pre-filed rebuttal testimony,

would your answers to those questions be the same?

A Yes.

MS. WHITE: And, again, I would like to have the
rebuttal testimony inserted into the record as if
read.

COMMISSIONER JOHNSON: I am going to show it
inserted as though read, but there may be some
objections.

MR. HORTON: Yes, ma'am, the same.

COMMISSIONER JOHNSON: We will deal with it.
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BELLSOUTH TELECOMMUNICATIONS, INC.
DIRECT TESTIMONY OF JERRY HENDRIX
BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION
DOCKET NO. 981008-TP
November 12, 1998

PLEASE STATE YOUR NAME AND COMPANY NAME AND
ADDRESS.

My name is Jerry Hendrix. I am employed by BellSouth Telecommunications,
Inc., (“BellSouth”) as Director - Interconnection Services Pricing. My

business address is 675 West Peachtree Street, Atlanta, Georgia 30375.
PLEASE SUMMARIZE YOUR BACKGROUND AND EXPERIENCE.

I graduated from Morehouse College in Atlanta, Georgia, in 1975, with a
Bachelor of Arts Degree. I began employment with Southern Bell in 1979, and
have held various positions in the Network Distribution Department before
joining the BellSouth Headquarters Regulatory organization in 1985. On
January 1, 1996, my responsibilities moved to Interconnection Services Pricing
in the Interconnection Customer Business Unit. In my position as Director, I
oversee the negotiations of interconnection agreements between BellSouth and

Alternative Local Exchange Companies (ALECs).
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A.

HAVE YOU TESTIFIED PREVIOUSLY?

Yes. I have testified in proceedings before the Alabama, Florida, Georgia,
Kentucky, Louisiana, Mississippi, and South Carolina Public Service
Commissions, the North Carolina Utilities Commission, and the Tennessee

Regulatory Authority.

WHAT IS THE PURPOSE OF YOUR TESTIMONY?

The purpose of my testimony is to discuss whether reciprocal compensation for
internet service provider (ISP) non-voice type traffic is required under the
interconnection agreements that have been negotiated between BellSouth and
e.spire Communications, Inc. (“e.spire™). As I explain below, calls made by an
end-user customer to access the internet or other services offered by an ISP do
not constitute local traffic, but instead are in the nature of exchange access
traffic that is jurisdictionally interstate. Therefore, these types of calls (ISP
traffic) are not subject to the reciprocal compensation requirements in the
Interconnection Agreement between BellSouth and e.spire (hereinafter “the

Agreement”).
WHAT ARE THE RECIPROCAL COMPENSATION
REQUIREMENTS IN THE INTERCONNECTION AGREEMENT

NEGOTIATED BETWEEN BELLSOUTH AND e.spire?

First, the Agreement with e.spire at Section VI. A states:
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The Parties agree for the purpose of this Agreement only that local

interconnection is defined as the delivery of local traffic to be terminated

on each party’s local network so that customers of either party have the
ability to reach customers of the other party, without the use of any
access code or delay in the processing of the call. The Parties further
agree that the exchange of traffic on BellSouth’s Extended Area Service
(EAS) shall be considered local traffic and compensation for the
termination of such traffic shall be pursuant to the terms of this section.
(emphasis added.)

Attachment B of the Agreement states:
“Local Traffic” means telephone calls that originate in one exchange and
terminate in either the same exchange, or a corresponding Extended Area
Service (“EAS”) exchange. The terms Exchange, and EAS exchanges
are defined and specified in Section A.3 of BellSouth’s General

Subscriber Service Tariff.

Clearly, at a minimum, this agreement requires the termination of traffic on
either BellSouth’s or e.spire’s network for reciprocal compensation to apply.

As I explain below in more detail, call termination does not occur when an
ALEC, serving as a conduit, places itself between BellSouth and an ISP.
Further, the definition of local traffic requires the origination and termination of
telephone calls to be in the same exchange and EAS exchanges as defined and
specified in Section A.3 of BellSouth’s General Subscriber Service Tariff
(GSST). Local traffic as defined in Section A.3 in no way implies ISP traffic.

The Federal Communications Commission (FCC) has concluded that enhanced
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service providers (ESPs), of which ISPs are a subset, use the local network to

provide interstate services.

I am the person responsible for all negotiations with ALECs. I was specifically
involved with the negotiation of this agreement. BellSouth has entered into
hundreds of agreements with ALECs across its region and has included in
those agreements language discussing payment of reciprocal compensation.
Nowhere in those agreements has BellSouth acknowledged or agreed to define
ISP traffic as local traffic subject to reciprocal compensation. Further,
BellSouth has not knowingly paid reciprocal compensation to ALECs who
have transported traffic to their ISP customers, nor has BellSouth knowingly

billed ALECs for performing that same service.

IS BELLSOUTH CURRENTLY OBLIGATED TO COMPENSATE
e.spire FOR TERMINATING BELLSOUTH’S LOCAL TRAFFIC?

No. The agreement between e.spire and BellSouth does not currently obligate
BellSouth to compensate e.spire for terminating BellSouth’s local traffic.
Rather, Section VI.B of the Agreement provides that:
For purposes of this Agreement, the Parties agree that there will be no
cash compensation exchanged by the parties during the term of this
Agreement unless the difference in minutes of use for terminating local

traffic exceeds 2 million minutes per state on a monthly basis.
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BellSouth does not believe that the difference in minutes of use for
terminating local traffic exceeds 2 million minutes on a monthly basis for the
state of Florida. However, even if the 2- million- minute difference had been
met, the Agreement further states in Section VI.B that:

In such an event, the Parties will thereafter negotiate the specifics of a

traffic exchange agreement which will apply on a going-forward basis.

(emphases added)

Thus, the Agreement only obligates BellSouth to commence negotiations with
e.spire that would lead to an agreement on the exchange of traffic, including a
mutually agreed-upon reciprocal compensation rate, once the 2- million-
minute threshold is met. If the parties are unable to reach a voluntary
agreement, either party would have the right to petition this Commission to
arbitrate that issue. e.spire has improperly attempted to circumvent this

process by filing its “complaint.”

DO YOU AGREE THAT THE DIFFERENCE IN MINUTES OF USE
FOR TERMINATING LOCAL TRAFFIC BETWEEN BELLSOUTH
AND e.spire HAS EXCEEDED 2 MILLION MINUTES ON A
MONTHLY BASIS?

No. BellSouth believes that e.spire is including ISP interstate minutes in its
calculation of local minutes of use. By letter dated August 12, 1997, BeliSouth
advised the ALEC industry that pursuant to current FCC rules regarding ESPs,

of which [SPs are a subset, that ISP traffic is jurisdictionally interstate, not
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local. The letter stated that due to this fact, BellSouth will netther pay nor bill
reciprocal compensation for this traffic. In the November 1997 meeting,
e.spire indicated that it used combined trunks to record minutes of use. Thus,
until such time as BellSouth is assured that e.spire’s 2- million- minute
threshold calculation includes only local minutes of use, and a mutually
agreed-upon compensation rate has been negotiated, BellSouth is not obligated

to compensate e.spire for terminating BellSouth’s local traffic.

DO YOU AGREE THAT e.spire IS ENTITLED TO THE RECIPROCAL
COMPENSATION RATE OF $.009?

No. e.spire seems to believe that the most favorable provisions language in
Section XXII.A allows e.spire to pick and choose rates from any existing
agreement in a particular state. As such, e.spire insists that it should be entitled

to the termination rate of $.009 per minute.

While the language contained in Section XXII.A of the Agreement tracks
Section 252(i) of the Act concerning the availability of any interconnection,
service, or network element provided under an agreement with a LEC and one
carrier to another carrier, Section XXVII of the Agreement states that this
agreement shall be governed by, construed and enforced in accordance with
applicable federal law. As interpreted by the Eighth Circuit Court in lowa
Utilities Board et al. v. FCC, 120 F.3d 753, 800-801 (8" Cir. 1997), federal law

does not permit e.spire to “pick and choose” individual provisions of a
p

negotiated agreement. The Eighth Circuit has determined that new entrants,
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under Section 252(i), may accept the terms and conditions of prior agreements,
but only “in their entirety.” Thus, when read in light of the Eighth Circuit’s

decision in Jowa Utilities Board, Section XXII.A does not permit e.spire to

“pick and choose” the termination rate in an agreement without accepting all

the terms and conditions in that agreement.

Furthermore, Section XXII.A of the Agreement allows e.spire to “add” new
network elements or services or to “substitute” more favorable rates, terms, and
conditions. Here, there is nothing to “add” because the existing Agreement
covers the termination of local traffic, and nothing to “substitute” because the
existing Agreement does not contain a termination rate. e.spire’s position that
it can obtain reciprocal compensation under Section XXII.A is neither correct
nor is it contractually sound. e.spire and BellSouth did not insert specific
language into Section VI.B concerning the 2- million- minute threshold to be
rendered null and void by another Section of its own Agreement. Section
XXII.A was never intended to circumvent the negotiation process as e.spire

seeks to do.

IF e.spire AND BELLSOUTH DID NOT MUTUALLY INTEND TO
TREAT THIS TYPE OF TRAFFIC AS LOCAL TRAFFIC FOR
PURPOSES OF RECIPROCAL COMPENSATION, CAN EITHER
PARTY BE REQUIRED TO PAY RECIPROCAL COMPENSATION
FOR THAT TRAFFIC?
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No. If both of the parties did not mutually intend to treat this traffic as local
for purposes of reciprocal compensation, then BellSouth is under no
contractual obligation to pay reciprocal compensation for such traffic.
Moreover, considering current FCC rules regarding ESPs’ traffic, this traffic is

clearly interstate, not local traffic, and as shown later, reciprocal compensation

should not apply for ISP traffic. I can unequivocally state that it was not
BellSouth’s intent, nor was it discussed during negotiations, for ISP traffic to

be subject to reciprocal compensation.

DESCRIBE THE TYPE OF TRAFFIC IN DISPUTE.

The following describes how a call by an end user is routed to the internet.
Internet service is a subset of the services that the FCC has classified as
enhanced services. As I explain below in more detail, the FCC has exempted
enhanced service providers from paying interstate access charges. Hence, ISPs
are permitted to obtain and use local exchange services to collect and terminate
their interstate traffic. End users gain access to the internet through an ISP.
The ISP location, generally referred to as an ISP Point of Presence (POP),
represents the edge of the internet and usually consists of a bank of modems.
1SPs can use the public switched network to collect their subscribers’ calls to
the internet. In this case, ISP subscribers access the ISP by dialing a local
telephone number via their computer modem to connect to the ISP. The ISP
typically purchases business service lines from various local exchange

company end offices and physically terminates those lines at an ISP premise,
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which are usually modem banks that connect to the internet. The ISP converts
the signal of the incoming call to a digital signal and routes the call, through its
modems, over its own network to a backbone network provider, where it is
ultimately routed to an internet-connected host computer. Internet backbone
networks can be regional or national in nature. These networks not only
interconnect ISP POPs but also interconnect ISPs with each other and with

online information content.

The essence of internet service is the ease with which a user can access and
transport information from any host connected to the internet. The internet
enables information and internet resources to be widely distributed and
eliminates the need for the user and the information to be physically located in
the same area. ISPs typically provide, in addition to internet access, internet
services such as e-mail, usenet news, and Web pages to their customers. ISPs
that have multiple local telephone numbers (as is the case for many ISPs)
would not have duplicate hosts for such services in each local dial location.
Indeed, such duplication would defeat a primary advantage of the internet.
Thus, when a user retrieves e-mail or accesses usenet messages, for example, it
is highly unlikely that the user is communicating with a host that is located in
the same local calling area as the user. To the contrary, the concentration of
information is more likely to result in an interstate, or even international,

communication.

In short, an ISP takes a call and, as part of the information service it offers to

the public, transmits that call to and from the communications network of other

00146
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telecommunications carriers (e.g., internet backbone providers such as MCI or
Sprint) whereupon it is ultimately delivered to internet host computers, almost

all of which are not located in the local serving area of the ISP.

Thus, the call from an end user to the ISP only transits through the ISP’s local
point of presence; it does not terminate there. There is no interruption of the
continuous transmission of signals between the end user and the host

computers.

The fact that an ISP can now obtain local business service lines from an ALEC
switch in no way alters the continuous transmission of signals between an
incumbent local exchange company’s (ILEC’s) end user to a host computer. In
other words, if an ALEC puts itself in between a BellSouth end user and the
internet service provider, it is acting like an intermediate transport carrier or
conduit, not a local exchange provider entitled to reciprocal compensation.

The ALEC is adding no value to either the ISP service nor to the end user.

The ALEC is merely providing a local telephone number which the end user

dials to access the ISP. See Exhibit JH-1 attached to this testimony.
WHAT IS THE JURISDICTIONAL NATURE OF SUCH TRAFFIC?

Internet traffic is not local traffic subject to reciprocal compensation
obligations. The vast majority of this traffic is interstate in nature. The fact
that a single internet call may simultaneously be interstate, international and

intrastate makes it inseverable for jurisdictional purposes. This inability to

10
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distinguish the jurisdictional nature of each communication that traverses an
internet connection coupled with the predominant interstate nature of internet

communications leads to the inescapable conclusion that all internet traffic

must be considered jurisdictionally interstate.

One of the great values of the internet is that the hosts are not tied to a certain
geographic location. An ISP may have multiple local telephone numbers;
however, they would not typically have multiple locations for their hosts.
Instead, they would more economically provide these services by centralizing
at one location. This is a “best practice” engineering design. Even when the
content on a host is specifically designed and intended for a specific
geographic area, such content does not need to be, and rarely is, hosted in that
area. An example is Lycos CityGuide Service. According to information
made available by Lycos, its CityGuide service provides locally-related content
to over 1,000 cities. However, all of these CityGuide services are hosted
from servers located in Pittsburgh, Pennsylvania. Thus, eveniflam ata
computer in Miami downloading information about Miami, my computer is
actually receiving that information from a server located in Pennsylvania.
This dispersion of servers world-wide and the lack of duplication attest to the

fact that use of the internet will invariably involve interstate communications.

Further illustration of the interstate nature of internet bound traffic is found in
looking at the most visited websites. A list of the top 100 Web sites in terms

of number of hits can be found at www.hot100.com. The following list

includes the top five sites for the week of October 7, 1998, and their

11
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geographic locations, based on discussions with the owners of such sites,
information contained in the site or in their respective SEC filings, or other
such sources: 1) Yahoo: Silicon Valley, CA, Washington, D.C., Phoenix, and
New York City, 2) Netscape: Silicon Valley, CA, 3) Microsoft: Redmond,
WA, 4) Infoseek: Sunnyvale, CA, and 5) Altavista: Silicon Valley, CA. As
seen from this list, none of these sites are geographically located in Florida.
Thus, a Miami user who accesses one of these top Websites invariably utilizes

interstate exchange access facilities.

WHAT IS THE FCC’S POSITION ON THE JURISDICTIONAL
NATURE OF ISP TRAFFIC?

The FCC has long held that the jurisdiction of traffic is determined by the end-
to-end nature of a call. The end-to-end nature of a call has been the subject of
many workshops (e.g., Percent Interstate Usage Workshops) with the Florida
Public Service Commission (“FPSC” or “Commission”) as well. It is,
therefore, irrelevant that the originating end user and the ISP’s POP are in the
same local calling area or that local interconnection trunks are used to transmit
calls to ISPs, because the ISP’s POP is not the terminating point of this ISP
traffic. The FCC stated in Paragraph 12 in an order dated February 14, 1992,
in FCC Order Number 92-18, that:

Our jurisdiction does not end at the local switch, but continues to the

ultimate termination of the call. The key to jurisdiction is the nature of

the communication itself, rather than the physical location of the

technology.

12
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The FCC recently upheld this position in its Memorandum Opinion and Order
for GTE’s ADSL Service. Paragraph 17 of CC Docket No. 98-79 states:
The Commission traditionally has determined the jurisdictional nature
of communications by the end points of the communication and
consistently has rejected attempts to divide communications at any
intermediate points of switching or exchanges between carriers.
In Paragraph 19, the Commission concluded that the ISP internet
communications at issue in that proceeding, do not terminate at the ISP’s local
server, but continue to the ultimate destination, which is very often a long

distance internet website.

Thus, the FCC has consistently upheld that the ending point of a call to an ISP
is not the ISP POP, but rather the computer database or information source to
which the ISP provides access. As such, calls to an ISP constitute exchange
access traffic, not local telephone exchange service subject to reciprocal
compensation. Calls that merely transit an ALEC’s network cannot be eligible

for reciprocal compensation.

The FCC has always recognized that the true nature of ISP traffic is access
traffic. For example, in the 1983 order in which it initially established the ISP
access charge exemption, the FCC stated: “Among the variety of users of
access service are ... enhanced service providers.” Likewise, in its 1987 Notice
of Proposed Rulemaking in CC Docket No. 87-215 in which it proposed to lift

the ISP access charge exemption, the FCC stated:

13
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We are concerned that the charges currently paid by enhanced service
providers do not contribute sufficiently to the costs of the exchange
access facilities they use in offering their services to the public. As we
have frequently emphasized in our various access charge orders, our
ultimate objective is to establish a set of rules that provide for recovery

of the costs of exchange access used in interstate service in a fair,

reasonable, and efficient manner from all users of access service,
regardless of their designation as carriers, enhanced service providers, or

private customers. Enhanced service providers, like facilities-based

interexchange carriers and resellers, use the local network to provide

interstate services. To the extent that they are exempt from access

charges, the other users of exchange access pay a disproportionate share
of the costs of the local exchange that access charges are designed to

cover. (emphases added)

In both of these dockets, the FCC decided not to impose access charges on
ESPs, of which ISPs are a subset. In each case, however, the FCC — after
referring to the interstate nature of the call — cited only policy reasons for its
decision, in particular, its concern that imposing access charges at that time

upon ESPs could jeopardize the viability of what was still a fledgling industry.

Notably absent from any of these decisions is a determination by the FCC, or
even a question raised by it, that traffic to ISPs is local traffic, rather than
access traffic. Instead, in each case, the FCC granted or perpetuated an

exemption from the access charge regime, based solely on pragmatic (and

14
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political) considerations regarding the impact of existing access charges on the
ESP /ISP industry. Moreover, in each instance, the FCC specifically noted the
possibility that access charges, either as currently structured or modified, might
be applied at some point in the future to ISPs. If the FCC had concluded that
traffic received by ISPs was local, there would have been no need for it to
exempt that traffic from the access charge regime; access charges would not
have been applied in the first place. In the October 30 GTE ruling, the FCC
emphasized that its decision to treat ISPs as end users for access charge
purposes in no way affects the FCC’s ability to exercise jurisdiction over such

traffic,

Moreover, the FCC could not have held out the possibility that it might, in the
future, assess some sort of access charge on such traffic. It should be noted
that this exchange access arrangement parallels the Feature Group A (FGA)
arrangement, where access charges are applicable. On Feature Group A calls,
as with ISP calls, end users dial local numbers to make interstate interLATA

calls, and thus switched access charges apply to the FGA subscriber.

Therefore, under clear FCC precedent, calls bound for the internet through an
ISP’s bank of modems can only be characterized as interstate exchange access
traffic because they do not “terminate” at the ISP’s POP, but rather the call
continues to the database or information source to which the ISP provides
access. The FCC, for policy reasons, has exempted ISPs for almost sixteen
years from paying switched access charges to the local exchange companies for

originating computer-based non-voice enhanced service traffic to them. This
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in no way alters the fact that the traffic they collect is interstate access traffic,

not local traffic. It is important to note that BeliSouth’s compliance with the

FCC access charge exemption (by not applying access charges for the
origination of computer-based non-voice enhanced service traffic to ISPs) in

no way implies that BellSouth must pay reciprocal compensation on such

traffic.

PLEASE ADDRESS TWO FCC DOCKETS FREQUENTLY CITED BY
ALECS AS JUSTIFICATION FOR THE PROPOSITION THAT THE
INFORMATION SERVICE PROVIDED BY THE ISP IS SEPARATE
AND DISTINCT FROM THE LOCAL EXCHANGE
TELECOMMUNICATIONS SERVICE PROVIDED WHEN
DETERMINING THE JURISDICTION OF THE TRAFFIC.

The two FCC dockets are the Non-Accounting Safeguard Docket (CC Docket
No. 96-149) and the Universal Service Docket (CC Docket No. 96-45).
ALECs have taken the FCC’s commentary in these dockets totally out of
context. The purpose of the Non-Accounting Safeguard docket was to deal
specifically with the issue of separate subsidiary requirements for interLATA
information service. The FCC ruled that there are two components of an
interLATA information service: 1) interLATA transport and 2) information
service. If an entity other than the local exchange company provides end users
with interLATA transport, the LEC would not be providing an interLATA
information service, therefore, would not be subject to the separate subsidiary

requirements. This docket did not set forth a two-call method for determining
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the jurisdiction of a call, but rather defined components of a service.
Furthermore, in the October 30, 1998 GTE Order, the FCC specifically

rejected the two-call theory for internet-bound traffic.

The purpose of the Universal Service docket was to set forth plans to satisfy
statutory requirements and to put into place a universal support system that
will be sustainable in an increasingly competitive marketplace. The order
defines telecommunications services and information services for the sole
purpose of determining who should contribute to the universal service fund.
The order states that only telecommunications carriers that provide interstate
telecommunications services should contribute. Hence, by making a
distinction between telecommunications services and the ISP’s offering, a valid

determination of required contributors can be made.

In neither of these dockets did the FCC contradict the long standing FCC
position that enhanced service provider’s or internet service provider’s services
are jurisdictionally interstate. The determination of jurisdiction must be based
on the end-to-end nature of a call, not on one component or a few components
of a service. This fact is clearly stated in Paragraph 12 of FCC Order Number
92-18:
Jurisdiction over interstate communications does not end at the local
switchboard, it continues to the transmission’s ultimate destination . . .
This Commission has jurisdiction over, and regulates charges for, the
local network when it is used in conjunction with origination and

termination of interstate calls.
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Moreover, the FCC stated in footnote 220 on page 52 of the April 10, 1998,
Report to Congress in Docket No. 96-45:
We make no determination here on the question of whether competitive
LECs that serve Internet Service Providers (or Internet service
providers that have voluntarily become competitive LECs) are entitled
to reciprocal compensation for terminating Internet traffic. That issue,

which is now before the Commission, does not turn on the status of the

Internet service provider as a telecommunications carrier or information

service provider. (Emphasis added.)

ARE THERE ANY NEGATIVE CONSEQUENCES THAT WOULD
RESULT IF ISP TRAFFIC WERE CLASSIFIED AS LOCAL?

Yes. Attached as Exhibit JH-2 to my testimony is an ex parte filing by Bell
Atlantic that was filed with the FCC on July 1, 1998. This ex parte filing
accurately presents the extremely negative results of classifying ISP traffic as
local traffic. Further, it also addresses how several State Commissions have
mistakenly interpreted prior orders of the FCC in concluding that calls bound

for the Internet are local.

WHEN BELLSOUTH NEGOTIATED THE INTERCONNECTION
AGREEMENTS IN QUESTION, WAS IT AWARE OF FCC RULINGS
ADDRESSING THE JURISIDICTIONAL NATURE OF ISP TRAFFIC?

18



Lo T & T S O\ T

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

= N0156
Yes.

DID BELLSOUTH CONSIDER ISP TRAFFIC AS LOCAL TRAFFIC
SUBJECT TO RECIPROCAL COMPENSATION AT THE TIME IT
NEGOTIATED THESE OR ANY OTHER INTERCONNECTION
AGREEMENTS?

Absolutely not. Considering the FCC rules currently in effect, BellSouth
would have had no reason to consider ISP traffic to be anything other than
jurisidictionally interstate traffic when it negotiated these agreements. Further,
had BellSouth understood that e.spire considered ISP traffic to be local traffic
subject to reciprocal compensation, the issue would have been discussed at
length. During the negotiations of the agreement with e.spire, as well as with
any ALEC, no party questioned the local traffic definitions referenced in the
GSST and utilized in the agreements or whether ISP traffic should be
considered local traffic. Had any party raised the ISP traffic issue, BellSouth
would not have agreed to either bill or pay for reciprocal compensation
associated with such traffic, because that traffic cannot possibly be considered
to be local traffic, as reflected by a review of the FCC Orders and rules

discussed above.

Again, BellSouth’s interconnection agreements intend for reciprocal
compensation to apply only when local traffic is terminated on either party’s
network. This interpretation is consistent with the Telecommunications Act of

1996, which established a reciprocal compensation mechanism to encourage
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local competition. The payment of reciprocal compensation for ISP traffic

would impede local competition. The FCC, in its August 1996, Local
Interconnection Order (CC Docket No. 96-98), Paragraph 1034, made it
perfectly clear that reciprocal compensation rules did not apply to interstate or
interLATA traffic such as interexchange traffic:
We conclude that Section 251(b)(5), reciprocal compensation obligation,
should apply only to traffic that originates and terminates within a local
area assigned in the following paragraph . . We find that reciprocal
compensation provisions of Section 251(b)(5) for transport and
termination of traffic do not apply to the transport and termination of
interstate or intrastate interexchange traffic.
In Paragraph 1035 of that same Order, the FCC stated:
State Commissions have the authority to determine what geographic
areas should be considered “local areas™ for the purpose of applying
reciprocal compensation obligations under section 251 (b)(3),
consistent with the state commissions’ historical practice of defining
local service areas for wireline LECs. Traffic originating or
terminating outside of the applicable local area would be subject to

interstate and intrastate access charges.

Q. WOULD IT HAVE MADE ECONOMIC SENSE FOR BELLSOUTH TO
HAVE AGREED TO CLASSIFY ISP TRAFFIC AS LOCAL TRAFFIC
UNDER THE INTERCONNECTION AGREEMENTS AT ISSUE?
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Absolutely not, and this reality is further proof that BellSouth never intended
for ISP traffic to be subject to reciprocal compensation. A simple example will
illustrate that point. First, it should be realized that traffic collected by non-
voice ISPs will always be one-way, not two-way, as intended by the Act. That
is, the traffic will originate from an end user and transit through the ISP’s
modem to a host computer on the internet. Reciprocal compensation becomes
one-way compensation to those ALECs specifically targeting large ISPs.
Hence, if ISP traffic were subject to payment of reciprocal compensation, the
originating carrier in most instances would be forced to pay the interconnecting
carrier more than the originating carrier receives from an end user to provide
local telephone service. BellSouth would have never agreed to such an absurd

result.

For example, assume a BellSouth residential customer in Miami subscribes to
an ISP and that ISP is served by an ALEC. That customer uses the internet
two hours a day and 30 days a month, which is a reasonable assumption given
the long holding times associated with internet usage. This usage would
generate a reciprocal compensation payment by BellSouth to the ALEC of
$32.40 per month assuming a .9 cent per minute reciprocal compensation rate
[$.009 * 2 hours * 60 minutes/hr. * 30 days]. BellSouth serves residence
customers in Miami at $10.65 per month. Therefore, in this example,
BellSouth would be forced to pay the ALEC $21.75 per month more than it
receives from the end user for local service. Further, a significant portion of
additional residential lines are bought primarily to access the internet and

would not require more than a simple flat-rate line with no additional features.
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The originating carrier, BellSouth in this example, would not only be forced to
turn over to the ALEC that serves the ISP every penny of local service revenue
it receives from its end users, but it would also have to pay a significant
amount more to the ALEC, per month, in reciprocal compensation alone. This
situation makes no economic sense and would place an unfair burden on
BellSouth and its customers. It is incomprehensible that BellSouth would have
willingly agreed to pay e.spire, or any other ALEC, over $21 more per month

per customer than it receives from those customers for providing local service.

WHAT IS THE ESTIMATED FINANCIAL IMPACT TO BELLSOUTH
AND OTHER INCUMBENT LOCAL EXCHANGE CARRIERS IF ISP
TRAFFIC WERE TREATED AS LOCAL?

If ISP traffic were treated as local so as to trigger the payment of reciprocal
compensation for such traffic, BellSouth conservatively estimates that the
annual reciprocal compensation payments by incumbent local exchange
carriers in the United States for ISP traffic could easily reach $2.6 billion by
the year 2002. This estimate is based on 64 million Internet users in the United
States, an average Internet usage of 6.5 hours per week, and a low reciprocal
compensation rate of $.002/minute. This is a totally unreasonable and
unacceptable financial liability on the local exchange companies choosing to
serve residential and small business users which access ISPs that are customers
of other LECs. ALECs targeting large ISPs for this one-way traffic will
benefit at the expense of those carriers pursuing true residential and business

local competition throughout the country.
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IT HAS BEEN SUGGESTED THAT ALECS WOULD SUFFER
FINANCIAL HARDSHIP IF THE FCC WERE TO ASSERT ITS
JURISDICTION OVER ISP TRAFFIC OR CLARIFY THAT SUCH
TRAFFIC IS NOT SUBJECT TO THE PAYMENT OF RECIPROCAL
COMPENSATION. DO YOU AGREE?

No.  James Henry of Bear Stearns has authored a report addressing this
issue, entitled “What Reciprocal Compensation Means to the CLECs.”
According to Mr. Henry, “... the exposure of the CLEC group as a whole is
minimal” if reciprocal compensation were not paid for ISP traffic. A copy of
Mr. Henry’s report was part of an ex parte filing by SBC Telecommunications,
Inc., that was filed with the FCC on August 14, 1998, a copy of which is

attached to my testimony as Exhibit JH-3.

Q. IN FPSC DOCKET NUMBER 880423-TP, THE BELLSOUTH
WITNESS TESTIFIED THAT CONNECTIONS TO THE LOCAL
EXCHANGE NETWORK FOR THE PURPOSE OF PROVIDING AN
INFORMATION SERVICE SHOULD BE TREATED LIKE ANY
OTHER LOCAL EXCHANGE SERVICE. HOW DOES THAT
STATEMENT RELATE TO YOUR CURRENT POSITION?

First, the statement of the BellSouth witness must be reviewed in the
context of that entire docket and the regulatory rulings in effect at the time. It

is inappropriate to consider the testimony from a previous FPSC hearing which
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was held prior to the final FCC ruling on that issue. BellSouth ultimately lost
the argument it had advanced to this Comiission when the matter came before
the FCC. Additionally, this Commission held that its finding was interim and
that it would be revisited again. Although this Commission did not revisit its
interim finding, the FCC has issued several rulings relating to ISP traffic.
Thus, BellSouth has acted in accordance with the subsequent FCC rulings.
Moreover, in its Order in that docket, the Florida Commission plainly
recognized that local exchange facilities provided to the ISP are used to carry

intrastate and interstate calls, not just local calls.

IS THE FCC CURRENTLY CONSIDERING THE PRECISE ISSUE
RAISED BY e.spire IN THIS PROCEEDING?

Yes. The FCC initiated a proceeding in response to a June 20, 1997, letter
from the Association for Local Telecommunications Services (ALTS) in which
ALTS seeks a ruling from the FCC that “nothing in the [FCC’s] Local
Competition Order...altered the [FCC’s] long standing rule that calls to an
[ISP] made from within a local calling area must be treated as local calls by
any and all LECs involved in carrying those calls” (Docket No. CCB/CPD 97-
30). The ALTS sent a letter, dated July 2, 1998, to withdraw its request for
clarification on this matter. In a Public Notice, dated August 17, 1998, the
FCC essentially rolled this issue into CC Docket No. 96-98 (FCC’s “Local

Competition Order”).
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the FCC sought comments on whether the current exemption from access

charges should continue for ISPs.

Further, the FCC filed a Memorandum of the Federal Communications
Commission as Amicus Curiae filed in Case No. MO-98-CA-43 before the
United States District Court for the Western District of Texas to clarify the
FCC’s position on the issue of ISP traffic and reciprocal compensation. Inits
Memorandum Brief the FCC made it clear that “[t]he FCC has not yet
determined whether competitive local exchange carriers . . .are entitled to
reciprocal compensation for terminating Internet traffic. That issue is currently
before the FCC in an administrative proceeding and remains unresolved.” (See
FCC’s Memorandum Filed in U.S. Dist. Ct., W. Dist., Texas, Case No. MO-98-

CA-43, dated June 29, 1998, at page 2).

Additionally, the FCC issued an order concerning GTE's tariffing of its DSL
service in the interstate tariff on October 30, 1998. In that Order, the FCC
rejected the theory that for jurisdictional purposes this type of traffic must be
separated into two components. Most importantly, the FCC upheld that this
traffic does not terminate at the ISPs local server, but continues to its ultimate

destination(s).

WHAT ACTION DOES BELLSOUTH RECOMMEND THIS
COMMISSION TAKE IN THIS PROCEEDING?
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The Comission should find that the Agreement between BeliSouth and e_spire
does not obligate BellSouth to pay e.spire reciprocal compensation for traffic
terminating to Internet Service Providers. Should it be determined that e.spire
has met the 2- million- minute threshold, the Commission should find that the

parties should negotiate on a going forward basis, as stated in the Agreement.
WOULD YOU PLEASE SUMMARIZE YOUR TESTIMONY?

Yes. First, BellSouth has not mutually agreed with any ALEC, specifically
e.spire, to treat the transport and termination of traffic to ISPs as local traffic
for purposes of reciprocal compensation. Further, BellSouth has not
acknowledged or agreed to define ISP traffic as local traffic. Hence, neither
BellSouth nor e_spire can be required to pay reciprocal compensation for such
traffic. Moreover, given that the traffic is clearly interstate traffic, such
compensation should not apply. According to unbroken FCC and judicial
precedent, the FCC’s jurisdiction under the Communications Act extends from
the inception of the communication to its completion, regardless of any
intermediate facilities. This is the very jurisdictional underpinning that lies at
the heart of the current enhanced service provider exemption to interstate

access charges.
The Commission should find that the Agreement between BellSouth and e.spire

does not obligate BellSouth to pay e.spire reciprocal compensation for traffic

terminating to Internet Service Providers at this time. The Commission should
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find that once the two-million- minute threshold is met, e.spire is required to

negotiate with BellSouth to obtain a rate for reciprocal compensation.
DOES THIS CONCLUDE YOUR TESTIMONY?

Yes.
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BELLSOUTH TELECOMMUNICATIONS, INC.
REBUTTAL TESTIMONY OF JERRY HENDRIX
BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION
DOCKET NO. 981008-TP

DECEMBER 10, 1998

PLEASE STATE YOUR NAME AND COMPANY NAME AND
ADDRESS.

My name is Jerry Hendrix. T am employed by BellSouth Telecommunications,
Inc. (“BellSouth”) as Director - Interconnection Services Pricing. My business

address is 675 West Peachtree Street, Atlanta, Georgia 30375.

ARE YOU THE SAME JERRY HENDRIX WHO FILED DIRECT

TESTIMONY IN THIS PROCEEDING?

Yes.

WHAT IS THE PURPOSE OF YOUR TESTIMONY?

The purpose of my testimony is to rebut testimony filed in this docket by
e.spire Communications, Inc.’s (“e.spire”’) witnesses, Mr. Kevin Cummings

and Mr. James C. Falvey, as to whether reciprocal compensation for internet

service provider (ISP) traffic is required under the interconnection agreement
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that has been negotiated between BellSouth and e.spire (hereinafter “the

Agreement”).

Rebuttal of Mr. Kevin Cummings’ Testimony

ON.PAGE 3 OF MR. CUMMINGS’ TESTIMONY, MR. CUMMINGS
STATES THAT BELLSOUTH COMMITTED TO USING ACSI’S
[NOW D/B/A E.SPIRE] USAGE REPORTS FOR DETERMINING THE
LOCAL TRAFFIC DIFFERENTIALS. DO YOU AGREE WITH HIS
ASSESSMENT OF BELLSOUTH’S POSITION?

Mr. Cummings’ assessment 1s partially correct. Representatives from
BellSouth and e.spire met on November 3, 1997, to discuss the issue of
reciprocal compensation. During this meeting, BellSouth advised e.spire that it
was not yet technically capable of providing local traffic usage reports to
e.spire, but that BellSouth was continuing to work toward such capability.
e.spire indicated at that time that it already had in place a system called
“Traffic Master” that could track and record traffic, both originating and
terminating minutes, on its trunks. By letter dated January 8, 1998, BellSouth
stated its agreement to use e.spire’s existing usage reports for determining the
local traffic differentials. In that letter, BellSouth expressed its desire to audit
the process used by e.spire’s “Traffic Master” to jurisdictionalize traffic. The
purpose for such an audit was because “to the extent ACSI [now d/b/a e.spire]
is categorizing ISP traffic as local traffic, BellSouth’s position is that it should

not be counted toward the 2 million minute threshold.” Almost one year later,
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e.spire has not agreed to allow BellSouth to conduct such an audit of the

Traffic Master’s data collection and, thus, BellSouth has no reasonable means
of verifying whether e.spire’s local traffic has exceeded the 2 million minutes
of use specified in Section VLB of the Agreement to even trigger negotiations

for reciprocal compensation rates or their application to local traffic.

In conclusion, BellSouth did agree to use ACSI’s usage reports, but in its
January 8, 1998, letter to e.spire, BellSouth clearly stated:
. . . during our meeting in November, you indicated that ACSI used
combined trunks for its traffic. In order to ensure that the 2 million
minute threshold has been reached, BellSouth would like to audit the
process used by ACSI to jurisdictionalize its traffic between local and

interexchange on these combined trunks.

BellSouth then stated its position, once again, that traffic to ISPs is not local
traffic, not subject to reciprocal compensation, and would not apply to the 2-

million- minute threshold.

PLEASE ADDRESS MR. CUMMINGS’ STATEMENT ON PAGE 3
REGARDING BELLSOUTH’S REPORT OF LOCAL MINUTES TO

E.SPIRE.

BellSouth has been pursuing the technical capability to provide e.spire with
copies of local traffic usage reports, and BellSouth is now capable of gathering

local minutes of use, originating and terminating. These minutes of use can be
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inserted into an agreed-upon report format. However, as stated earlier,
BellSouth is agreeable to using e.spire’s usage reports for determining the local
traffic differentials, but the data collected must be subject to reasonable audit

rights.

PLEASE COMMENT ON THE ABILITY OF BELLSOUTH TO TRACK
LOCAL USAGE AS COMPARED WITH MR. CUMMINGS’ CLAIM
ON PAGE 4, LINES 8 - 11, THAT OTHER LOCAIL EXCHANGE

COMPANIES HAVE SUCH ABILITY.

While many Regional Bell Operating Companies and other local exchange
companies (LECs) offer measured local service, BellSouth, as ordered by this
Commission, must also offer flat-rated local service. Thus, the type of
equipment used to record local traffic over BellSouth’s switches is different
from the type of equipment used by LECs who offer measured local calling
only. When BellSouth was ordered to offer flat-rated local service, the
investment of equipment capable of recording and processing local traffic was
not warranted. Once BellSouth agreed to track local usage for e.spire, plans
were initiated to develop this equipment and the processes to produce the
tracking reports. BellSouth discovered in this endeavor that the equipment
and process by which BellSouth must track local minutes of use, originating
and terminating, are more complicated than anticipated due to the complexity

of BeliSouth’s network. This process is further complicated by the fact that
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BellSouth is attempting to track terminating minutes from an originating
standpoint. In contrast, e.spire is tracking terminating minutes from a
terminating standpoint. BellSouth has continued to work toward developing an
efficient manner of tracking this traffic and reporting the usage to e.spire. Due
to the complexity of the situation, it has unfortunately taken longer than desired

or expected.

Rebuttal of Mr. James C. Falvev’s Testimony

Q.

DO YOU AGREE WITH MR. FALVEY’S “CONTRACTUAL BASIS
FOR E.SPIRE’S CLAIM THAT BELLSOUTH SHOULD PAY IT
RECIPROCAL COMPENSATION” AS EXPLAINED ON PAGES 3

THROUGH 5 OF HIS DIRECT TESTIMONY?

Absolutely not. Mr. Falvey correctly quotes the Agreement between
BellSouth and e.spire. However, he does not correctly apply or interpret these

quotes.

Section VI(A) of the Agreement states:
The Parties agree for the purpose of this Agreement only that local
interconnection is defined as the delivery of local traffic to be
terminated on each party’s local network so that customers of either
party have the ability to reach customers of the other party, without the
use of any access code or delay in the processing of the call. The

Parties further agree that the exchange of traffic on BellSouth’s
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Extended Area Service (EAS) shall be considered local traffic and
compensation for the termination of such traffic shall be pursuant to the
terms of this section. (emphasis added)

Attachment B of the Agreement states:
“Local Traffic” means telephone calls that originate in one exchange
and terminate in either the same exchange, or a corresponding Extended
Area Service (“EAS”) exchange. The terms Exchange, and EAS
exchanges are defined and specified in Section A.3 of BellSouth’s

General Subscriber Service Tariff.

Given that ISP traffic has always been defined by the FCC as interstate and
does not terminate on e.spire’s network, it is very clear that reciprocal
compensation does not and should not apply for ISP traffic. As explained in
my direct testimony, call termination does not occur when an ALEC, serving as
a conduit, places itself between a BellSouth end user and an ISP. The Federal
Communications Commission (FCC) has concluded that enhanced

service providers (ESPs), of which ISPs are a subset, use the local network to
provide interstate services, as stated in the FCC’s 1987 Notice of Proposed

Rulemaking (CC Docket No. 87-215).

In reference to Section VI(B) of the contract, Mr. Falvey again quotes the
contract accurately, but then chooses to ignore a pertinent provision. Section
VI(B) states:

For purposes of this Agreement, the Parties agree that there will be no

cash compensation exchanged by the parties during the term of this
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Agreement unless the difference in minutes of use for terminating local
traffic exceeds 2 million minutes per state on a monthly basis.

In such an event, the Parties will thereafter negotiate the specifics of a

traffic exchange agreement which will apply on a going-forward basis.

(emphases added)

This language clearly provides that the 2- million- minute threshold must be
met before the Parties begin to negotiate a rate. It is then, and only then, that
e.spire and BellSouth must negotiate the “specifics of a traffic exchange

agreement which will apply on a going-forward basis.”

PLEASE COMMENT ON MR. FALVEY’S ANSWER TO THE
QUESTION ON PAGE 5 OF HIS DIRECT TESTIMONY, “WHY DO
YOU BELIEVE THAT CALLS PLACED TO ISPS FIT THIS

DEFINITION?”

Let me begin by stating that due to the ambiguity of the question, [ am
assuming that Mr. Falvey is intending for “this definition” to refer to the

definition of “local traffic.” Assuming such, I will proceed.

First, the FCC in the Access Charge Reform Order (CC Docket No. 96-262),
referred to by Mr. Falvey, did not address the jurisdiction of ISP traffic, but
attempted to reform the current access rate structure to bring it in line with
cost-causation principles. In fact, the FCC stated in its Access Charge Reform

Order that ISPs use incumbent LEC facilities for interstate calls and created an
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exception for ISPs in not requiring them to pay interstate access charges for
their interstate traffic:
In the 1983 Access Charge Reconsideration Order, the Commission
decided that, although information service providers (ISPs) may use
incumbent LEC facilities to originate and terminate interstate calls,

ISPs should not be required to pay interstate access charges . . .

We decide here that ISPs should not be subject to interstate access
charges. The access charge system contains non-cost-based rates and
inefficient rate structures, and this Order goes only part of the way to

remove rate inefficiencies . . .

We therefore conclude that ISPs should remain classified as end users

for purposes of the access charge system.

Access Charge Reform Order, CC Docket No. 96-262, pp. 153-155

(released May 16, 1997) (emphases added).

In summary, through the Access Charge Reform Order, the FCC decided to
continue the access charge exemption offered to ISPs for what the FCC defines
as interstate calls. This exemption does not in any way imply that these calls

are local, but rather confirms that the calls are interstate in nature and,
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therefore, require an exemption because of this status. In order to categorize
this exemption, the FCC decided to classify ISPs as end users only for the
purposes of the access charge system. This is evident in the meaning of the

Order and through the express language of Paragraph 348 of the Order.

The purpose of the FCC’s Universal Service Docket (CC Docket No. 96-45),
referred to by Mr. Falvey, was to set forth plans to satisfy statutory
requirements and to put into place a universal support system that will be
sustainable in an increasingly competitive marketplace. The Order defines
telecommunications services and information services for the sole purpose of
determining who should contribute to the universal service fund. The Order
states that only telecommunications carriers that provide interstate
telecommunications services should contribute. Hence, by making a
distinction between telecommunications services and the ISP’s offering, a valid
determination of required contributors can be made. Mr. Falvey is confusing
the issue by focusing on the fact that “telecommunications” has a different
definition than “information services.” The issue at hand is the jurisdiction of
ISP traffic and whether reciprocal compensation applies for ISP traffic. The
FCC clearly stated in its April 10, 1998, Report to Congress (CC Docket No.
96-45), in Footnote 220:

That issue [reciprocal compensation for Internet traffic], which is now

before the Commission, does not turn on the status of the Internet
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service provider as a telecommunications carrier or information service

provider.

The FCC specifically rejected Mr. Falvey’s argument in its GTE Order issued
October 30, 1998, in CC Docket 98-79;

The Commission previously has distinguished between the
“telecommunications services component” and the “information
services component” of end-to-end Internet access for purposes of
determining which entities are required to contribute to universal
service. Although the Commission concluded that ISPs do not appear
to offer “telecommunications service,” and thus are not
“telecommunications carriers’” that must contribute to the Universal
Service Fund, it has never found that “telecommunication” ends where

“enhanced” information service begins.

Second, Mr. Falvey is blatantly wrong in his definition and explanation of what
constitutes call termination. The three criteria listed by Mr. Falvey as
requirements of call termination are that 1) a connection is established
between caller and the telephone exchange service to which the dialed number
is assigned, 2) answer supervision is returned, and 3) a call record is generated.
These three criteria do not, in fact, indicate exclusively that call termination

has occurred.

10
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Specifically, answer supervision is not a requirement for call completion, and
thus does not indicate that it has occurred. Answer supervision only
determines when billing for a call should begin. Mr. Falvey’s statement is
inaccurate and has no legal or technical basis. Answer supervision is common
among various access services, including Feature Group A, Feature Group B,
Feature Group D, 800 Service, and 900 Service. Just as it is the case with
these exchange access services, answer supervision for an ISP call does not, by

any means, indicate the termination of the call.

Furthermore, the determination of jurisdiction of a communication should be
based on the end-to-end nature of the call, as is thoroughly discussed in my
direct testimony, and by the FCC in its GTE Order dated October 30, 1998. In
the FCC’s 1987 Notice of Proposed Rulemaking in CC Docket No. §7-215 in

which it proposed to lift the ISP access charge exemption, the FCC stated:

We are concerned that the charges currently paid by enhanced service
providers do not contribute sufficiently to the costs of the exchange
access facilities they use in offering their services to the public. As we
have frequently emphasized in our various access charge orders, our
ultimate objective is to establish a set of rules that provide for recovery

of the costs of exchange access used in interstate service in a fair,

reasonable, and efficient manner from all users of access service,

regardless of their designation as carriers, enhanced service providers, or

private customers. Enhanced service providers, like facilities-based

11
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interexchange carriers and resellers, use the local network to provide

interstate services. To the extent that they are exempt from access

charges, the other users of exchange access pay a disproportionate share
of the costs of the local exchange that access charges are designed to

. cover. (emphases added)

In contradiction to Mr. Falvey, the FCC specifically addressed call termination
in CC Docket No. 98-79 in Paragraph 19 of the Order released October 30,
1998:
Consistent with these precedents, we conclude that the communications
at issue here do not terminate at the ISP’s local server, as some
competitive LECs and ISPs contend, but continue to the ultimate
destination or destinations, very often at a distant Internet website

accessed by the end user.

Mr. Falvey’s third, fourth and final concerns can be addressed in a single
answer. While [ am not a separations expert, the separations process is
controlled by Part 36 of the FCC rules, which BellSouth is required to follow.
Separations rules make a number of broad-based allocations that are not
precise (e.g., 25% gross allocator, 10% interstate special access allocated to
interstate, etc.). BellSouth cannot report ISP traffic correctly -- as interstate
calls -- until the FCC approves new separations rules. The FCC’s separations
rules must be followed. Further, Automated Reporting Management

Information System (“ARMIS”) rules must reflect separations rules.

12
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Periodically, separations rules must be updated 1if they are to remain accurate,
even at a broad-based level. To my knowledge, separations rules have not been
updated to allow for the proper allocation of several new or growing services
such as services provided by ISPs and services using unbundled network
elements. Moreover, there was previously no need to update separations to
properly allocate ISP traffic to the interstate jurisdiction due to the ISP access
charge exemption initially being labeled as temporary or transitional. Similar
reporting problems existed when the FCC introduced Feature Group A service.
Separations and ARMIS reporting will not be accurate until the transitional
access charge exemption is revoked or until the FCC approves new separations

procedures.

Recent separations activities have focused on freezing separations rules rather
than making continual adjustments as was done in the past. To the extent
separations rules are updated, it is BellSouth’s position that the rules should be

revised to reflect the actual interstate jurisdiction of ISP traffic.
In summary, the FCC did not, in any of the dockets cited by Mr. Falvey,

contradict the long standing position that ESPs’ or ISPs’ services are

jurisdictionally interstate. The determination of jurisdiction must be based on

13
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the end-to-end nature of a call, not on one component or a few components of a

call. As the FCC stated in its February 14, 1992, Georgia Memory Call Order:
Our jurisdiction does not end at the local switch , but continues to the
ultimate termination of the call. The key to jurisdiction is the nature of
the communication itself, rather than the physical location of the

technology.

DO YOU AGREE WITH MR. FALVEY’S CLAIM ON PAGE 8, LINES
15-17, THAT THE FCC’S RECENT ORDER REGARDING THE GTE

DSL TARIFF HAS NO IMPACT ON THIS PROCEEDING?

Absolutely not. Mr. Falvey chooses to incorrectly state that this Order is
irrelevant because the Order clearly contradicts several of Mr. Falvey’s claims.
This Order clarifies many issues on the jurisdictional nature of ISP traffic.
Although the Order states that it makes no decision on the payment of
reciprocal compensation, this does not change the jurisdictional facts which are

presented and the conclusions reached by the FCC regarding ISP traffic.

PLEASE ADDRESS MR. FALVEY’S CONCERN ON PAGE 8, LINE 18
OF HIS DIRECT TESTIMONY ABOUT THE COSTS THAT E.SPIRE

INCURS IN “TERMINATING THIS TRAFFIC FOR BELLSOUTH.”

The FCC has ruled that Enhanced Service Providers (ESPs), of which ISPs are
a subset, use local exchange facilities to provide interstate communications

services. Therefore, each carrier would have to seek compensation from ISPs.

14
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BellSouth has been collecting local exchange business rates from ISPs in
compliance with the previous FCC rulings. ALECs, in their provisioning of
telecommunications service, would also have to seek compensation by
charging appropriate rates to ISPs. Further, ALECs are not bound by the Part
69 Access Charge rules and regulations and, therefore, are free to charge

whatever the market will allow.

Even more of a concern is the current position of e.spire. As I described in my
direct testimony, e.spire’s position would have the effect of creating a class of
inter-carrier traffic that would require a carrier, such as BellSouth, serving end
users originating calls to 1SPs to not only turn over to the ALECs that serve
these ISPs every penny of local exchange revenue it receives from its end
users, but to also pay a significant amount more per month in reciprocal
compensation. This situation makes no economic sense and would place an

unfair burden on a carrier, such as BellSouth, and its customers.

HASN’T THE FLORIDA COMMISSION ADDRESSED THIS ISSUE IN

ITS SEPTEMBER 15, 1998, DECISION?

This Commission , in Order No. PSC-98-1216-FOF-TP, specifically stated that
it did not address the generic question about the nature of ISP traffic for
reciprocal compensation purposes. Further, the Order reads:
It appears that the FCC has largely been silent on the issue [of
reciprocal compensation for ISP traffic). This leads us to believe the

FCC intended for the states to exercise jurisdiction over the local

15
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service aspects of ISP traffic, unless and until the FCC decided

otherwise.

Since the time of this Order, the FCC released its October 30, 1998, GTE DSL
Order which explicitly states Internet traffic is interstate in nature. Further, the
Florida September 15, 1998, Order stated the Commission’s decision was
based on the language in the agreements between the parties in the proceeding
and the intent of those parties at the time they entered into the agreements.
Since the FCC has clarified the nature of ISP traffic and since parties in this
proceeding have a different contract and different language concerning
reciprocal compensation, the September 15, 1998, Order has no bearing on this

casec.

MR. FALVEY CLAIMS, ON PAGES 13 AND 14, THAT 23 STATES
HAVE DETERMINED THAT TERMINATION OF CALLS PLACED
TO ISPS ARE SUBJECT TO PAYMENT OF RECIPROCAL
COMPENSATION. WHAT IS YOUR RESPONSE TO THAT

STATEMENT?

The ex parte filing by SBC Telecommunications, Inc., that was filed with the
FCC on August 14, 1998, and attached to my direct testimony as Exhibit JH-3,
gives a concise summary of the decisions of each state at the time of the ex
parte filing. As is seen in that summary, eight states have acted pending FCC
review of this issue or recognizing that their orders may need to be later

modified based on an FCC ruling. Since that time, Bell Atlantic has filed a
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more recent ex parte with the FCC, which is attached as Exhibit JH-4. This ex
parte includes recent rulings of states, and as seen in the summary, 10 states
have now said they may revisit their reciprocal compensation rulings based on
further FCC action. Furthermore, these decisions are not relevant or binding to

the -Florida Public Service Commission.

ON PAGE 14, LINES 11 - 19, MR. FALVEY STATES FIVE AREAS IN
WHICH E.SPIRE IS SEEKING RELIEF FROM THE COMMISSION.

PLEASE ADDRESS THESE REQUESTS.

The language in the agreement between BellSouth and e.spire in no way
subjects itself to the interpretation that ISP traffic should be subject to
reciprocal compensation. Further, the language specifies that calls must
terminate in order to receive reciprocal compensation, and calls to ISPs do not
terminate at the ISP’s point of presence. The language in this agreement also
clearly provides that the 2- million- minute threshold must be met before the
Parties negotiate a rate. It is then, and only then, that e.spire and BellSouth
must negotiate the “specifics of a traffic exchange agreement which will apply
on a going-forward basis.” As discussed in my direct testimony, the most
favored nation provision is not intended to circumvent the appropriate
negotiations process as e.spire intends to do. It is also interesting to note that
e.spire is asking to adopt the highest reciprocal compensation rate BellSouth
offers. In usual and normal circumstances, an alternate local exchange carrier
(ALEC), would desire a low interconnection rate. This would lead BellSouth

to believe that e.spire is hoping to gain an unjust “windfall” through the issue
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of reciprocal compensation for traffic to ISPs. Since BellSouth believes that
the 2- million- minute threshold has not been met, there are no outstanding,
overdue bills for reciprocal compensation. e.spire is not entitled to

reimbursement for attorney fees as there is no legal basis for this statement.

In summary, traffic to ISPs is not subject to reciprocal compensation. At
which time e.spire and BellSouth meet the 2- million- minute difference in
terminating minutes, the specifics of a traffic exchange arrangement will be
discussed. At the present time, e.spire is not entitled, under the terms of the

Agreement, to any payment for reciprocal compensation.

CAN YOU SUMMARIZE YOUR REBUTTAL TESTIMONY?

Yes. Messrs. Cummings and Falvey are incorrect in claiming that the
interconnection agreement between BellSouth and e.spire require payment of
reciprocal compensation for ISP traffic. When that agreement was negotiated,
filed and approved by this Public Service Commission, BellSouth understood,
based on current FCC orders, that such traffic was defined as jurisdictionally
interstate. The language of the agreement does not include the traffic to ISPs
in the definition of local traffic for reciprocal compensation purposes. The
agreements, therefore, do not require such treatment and the Florida
Commission should so order. The interconnection agreement between
BellSouth and e.spire states that there will be no cash compensation exchanged
by the parties until a difference in minutes of use for terminating local traffic

exceeds 2 million minutes per state per month. Once this threshold has been

18
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met, the parties will negotiate a traffic exchange agreement which will apply on
a going forward basis. BellSouth does not believe this threshold has-netbeen
met, when excluding traffic terminating to ISPs. Thus, BellSouth does not owe
reciprocal compensation to e.spire. BellSouth is willing, however, to use
Traffic Master’s data, subject to audit rights, and to begin negotiations for a
reciprocal compensation rate to be agreed upon when the difference in

terminating minutes exceed the 2- million- minute threshold.
DOES THIS CONCLUDE YOUR REBUTTAL TESTIMONY?

Yes.
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Q And did you prepare one exhibit associated with

your -- or do you have one exhibit attached to your

rebuttal testimony, labeled JH-47?

A Yes, I did.

Q Do you have any changes to that exhibit?

A I have none.

MS. WHITE: I would like to have Exhibit JH-4,

which is attached to Mr. Hendrix's rebuttal

testimony, marked for identification.

COMMISSIONER JOHNSON: We will identify it as 9 and

titled JH-4.

(Whereupon, Hearing Exhibit No.

for identification.)

9 was marked

MS. WHITE: I won't move the exhibits and the

testimony, I guess, until after Mr.

Hendrix has

undergone cross-examination. I wanted to know

whether Mr. Horton wants to do it now or wait until

then.

MR, HORTON: I can address it now,

address it when you --

COMMISSIONER JOHNSON: Let's go ahead and address it

now.

MR. HORTON: OQkay. Commissioners,

objection to the Exhibits JH-2,

3 and 4,

or I can

I have an

and to the
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direct testimony and rebuttal testimony which refers
to those. Testimony is specifically page 18, lines
12 through 20. And I will identify this and I will
come back, because my argument is the same with all
of it.

COMMISSIONER JOHNSON: Okay.

MR. HORTON: Page 23, this is the direct
testimony.

COMMISSIONER JCHNSON: Uh-huh.

MR. HORTON: Lines two through 14. And in the
rebuttal testimony, it's page -- beginning on page
16, line 14 through page 17, line five.

Those three testimony sites, Commissioners,
refer to three exhibits, which has been identified as
7, 8 and 9.

Specifically, my objections to all three of
those are that they are not even BellSouth documents.
They have no probative or relevance to this
proceeding. They don't relate to any issues in these
proceedings. To the extent that they refer to some
orders, the orders are the best evidence, they speak
for themselves.

The JH-2 and the attachment -- the attachments
to JH-2 are all Bell Atlantic documents that were

filed in an FCC proceeding. There's not even
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anything having to do with BellSouth connected with
that.

JH-3 is a Bear Sterns analysis that is just
totally irrelevant to this proceeding.

And JH-4 is another Bell Atlantic filing that
has absolutely nothing to do with BellSouth. Nobody
but BellSouth is even mentioned or referenced in
there.

JH-4 is particularly egregious. The
representation on page 17 of the rebuttal testimony
reflects or represents that on page —-- line two and
three says that 10 states have now said that they may
revisit the reciprocal compensation rulings based on
further FCC action. That's just a total
mischaracterization of what is in that.

If you will look -- for example, page three of
seven of JH-4, at the very bottom, it says, Maryland,
in there. And the italicized portion says, in the
event the FCC issues a decision that requires
revision of the directives announced herein, the
Commission expects the parties will so advise it.

That's not a reflection that there will be any
change. And there is several others that make
reference to that. It simply -- these are

commissioners that are saying, well, there may be
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something, we may do something, again.

So I would submit to you that the testimony --
the testimony mischaracterizes that.

S0 in sum -- and even Mr. Hendrix admits there
in that same page that they aren't relevant to the
PSC. So I would submit to you that the test--

COMMISSIONER JOHNSON: Where -- what were you just
saying?

MR. HORTON: Page 17 on rebuttal, line four,
furthermore, these decisions are not relevant or
binding to the Florida PSC.

COMMISSIONER JOHNSON: Okay.

MR. HORTON: So I guess in sum, and to move it,
I would move to strike the testimony that I have
identified, as well as I do have an objection to
the -- to those exhibits on the basis that I cited.

COMMISSIONER JOHNSON: Let me make sure to
summarize. Your -- the basis for objection was
relevancy as to all three documents, and that they
are not BellSouth's documents. I understand the
pocints you were making with respect to the
inconsistency. But, what else? Was that it?
Basically, the documents aren't BellScuth's
documents, and that they aren't relevant?

MR. HORTON: They are hearsay. I am sorry. I



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

188

didn't mean to interrupt you.

COMMISSIONER JOHNSON: That's fine.

MR. HORTON: Yes, ma'am. They are hearsay.

They are not relevant to this proceeding. They add
nothing to this proceeding. They don't relate to any
of the issues in this proceeding. To the extent that
there are any reference to any orders in there, the
orders are the best evidence and can be referred to.
As a matter of fact, they are included on the
official recognition list.

COMMISSIONER JOHNSON: Okay.

MS. WHITE: Yes. I have several comments in
response to that.

First, I am quite concerned with the timing of
e.spire's motion. e.spire showed no hesitation in
filing a formal written motion to strike, with regard
to Mr. Halprin's testimony. So I find it very odd
that this issue is brought up at the time of the
hearing, not at the beginning of the hearing, but
when Mr. Hendrix is put up on the stand. So I would
object to the timing of their oral motion.

Second, as far as documents that are not
BellSouth's documents, I don't know of any rule in
this Commission that says, your exhibits have to be

exhibits that are BellSocuth documents. It's a
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BellSouth witness.

Mr. Horton may have a point that it's hearsay.
But under the Commission's rules -- and
unfortunately, I don't have the specific rule,
hearsay is admissible. You cannot base your total
decision on that. And I don't believe BellSouth is
asking you to base your decision in this case on
these three exhibits or those pieces of the testimony
that Mr. Horton is moving to strike.

Third, in Mr. Hendrix's rebuttal testimony, on
page 16, on the top of page 17, he is responding to
Mr. Falvey's testimony, which talks about other
states and what they have done. If you are going to
strike that, then you would need to strike Mr.
Falvey's testimony. And you might as well go back
and say that three-fourths of the official
recognition list should be struck as well.

So I do believe that the commission can give the
testimony and the exhibits the weight that they
deserve, and I don't think there is any basis for
having them stricken from the record.

COMMISSIONER JOHNSON: Thank you.

Do you want to have any final -- well, maybe I
should hear from staff.

Staff.
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MS. KEATING: Well, after glancing at this, I
can't say that the relevance is readily apparent to
us, but I tend to agree with counsel with BellSouth,
that this is something that the Commission can simply
give the weight that it's due; and to the extent that
e.spire feels that it's not relevant, they can
address that in their briefs.

COMMISSIONER JOHNSON: Did you want to add?

MR. HORTON: No, ma'am. If that's the advice of
your staff.

COMMISSIONER JOHNSON: Okay. I am going to overrule
the objection and allow the testimony to be inserted
as though read. To the extent that the information
is hearsay, the rules of the administrative law do
allow us to have that in. And to the extent that
it's not relevant, I think that -- actually as to the
relevance, 1 tend to believe this stuff is relevant.

And to the point that you made with respect to
he cites one thing, but the documents don't
necessarily support that, I am sure you are going to
be prepared to take care of that on cross.

So with that, I will allow both -- well, you
haven't asked to have them admitted yet. But as it
relates to the testimeony, I will allow it to stand as

written and as inserted intoc the records.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

191

MS. WHITE: And I would ask Mr. Hendrix to go
forth with his summary.

WITNESS HENDRIX: Good afternoon.

I was the lead negotiator for ACSI, which is now
e.spire. Mr. Falvey was not a part of those
negotiations. 1In fact, as indicated earlier, he had

just joined ACSI in May of 1996. Much of what was

talked about and decided on was already done. Mr,

Falvey was a latecomer into the effort.

Further, he is attempting to add things to the
agreement that are beyond the intent of the
agreement. I negotiated the agreement with Mr,
Richard Robertson. Just months prior to negotiating
that agreement, Mr. Robertson was employed by
BellSouth. He was also responsible for our carrier
marketing group and was well aware of what
BellSouth's policies were.

MR. HORTON: Madam Chairman, I am going to
object at this time. None of this is in his direct
testimony. If he wants to summarize his testimony,
that's fine. But none of this is.

COMMISSIONER JOHNSON: I am asking that you stay
within the parameters of your pre-filed testimony.

WITNESS HENDRIX: Well --

COMMISSIONER JOHNSCON: And to the extent that it

is,
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if counsel wants to cite us to it, I think he is
right.

You may have the opportunity later, either
during direct or re-- or cross or redirect to bring
out these points. But if it's not in your direct,
let's try to stick with what was filed.

WITNESS HENDRIX: Okay. Very good.

First, let me say that this hearing is about
more than whether ISP traffic is local or whether
there is intrastate traffic.

I would urge you to find first that BellSouth
should be allowed to audit e.spire's traffic numbers
to determine if, in fact, the two million-minute
threshold has been met, that is -- as is required by
the agreement.

That is also consistent with the agreement that
we have the authority to audit the billing info that
is given to various companies —-- given by wvarious
companies -- and in this case, e.spire -- for us to
pay for this type of traffic, true local traffic.

Further, I would urge that you require e.spire
to negotiate with BellSouth. They have not done
that. They have simply given us numbers that they
are willing to agree to. They have not been willing

to negotiate a rate as required by this agreement.
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Negotiating a traffic exchange agreement is
consistent with the MFN section of this agreement,
especially since there is currently no reciprocal
comp rate in the agreement; nor is there any other
plan, other than the plan existing in Section 6(b).

Finally, I would urge you to acknowledge that
ISP traffic is truly interstate traffic, and it's not
local.

As part of coming to terms on this agreement
that was entered into in mid-1996, the parties never
talked about ISP traffic. And as stated at the
entrance or the start of my summary, the parties
negotiating the agreement understood very clearly the
intent of the agreement and the plan for which we
would operate under, if, in fact, the 200 million
threshold had been met.

I would like to close my summary by saying,
finally, I never worked for Bob Scheye. Bob Scheye
and I worked together on various agreements, but I
never worked for Bob Scheye as Mr. Falvey stated.
That concludes my summary.

MS. WHITE: Thank vou.

Mr. Hendrix is available for cross. And
obvicusly feels very strongly about the fact that he

did not work for Mr. Scheye.
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MR. HORTON: I have no questions.
COMMISSIONER JOHNSCN: Staff.
MS. KEATING: Good afternoon, Mr. Hendrix.
CROSS EXAMINATION
BY MS. KEATING:

Q I would like to start out by looking at your
direct testimony.

A Yes.

Q And I am on page four. And on this page, you
have indicated that you were specifically involved in the
negotiations of the agreement with e.spire?

A Yes. I actually negotiated it as well as signed
it.

Q And do you recall whether the matter of ISP
traffic was ever specifically discussed during those
negotiations?

A No. And the reason it wasn't was because we
were negotiating with Mr. Robertson. I believe Mr.
Falvey may have indicated he worked for Mr. Robertson,
and he knew very well what our policies were, since he
had just months earlier left BellSouth.

And he was over the carrier services group
representing many of the CLECs carriers that were then
coming intec the market, as well as LD type carriers, long

distance type carriers.
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Q So BellSouth's policies have remained the same
since the time that he left?

A Oh, vyes.

Q Okay. Now, looking at page eight of your
direct. I am looking at lines seven through nine. And
here, you stated that it was not BellSouth's intent at
the time of negotiations for ISP traffic to be subject to
reciprocal compensation; is that correct?

A That is correct.

Q Okay. Now, maybe you can clarify something for
me, then. How do you reconcile BellSouth's intent with
the fact that ISP traffic was never actually discussed at
the negotiations?

A I think it's very clear. There was an order --
a proceeding that many of the carriers have referenced in
a similar docket as this, where the issue of ISPs being
able to purchase basic services -- I believe it was in
the '88, '89 time frame.

BellSouth took one stance on that issue, and we
later lost that issue at the federal level. So it was
clear to us from having lost that issue that this was an

intrastate matter. And it wasn't appropriate as local,

neither should it have been addressed as local.

COMMISSIONER JOBNSON: Could you explain -- could

you just go over that again, please?
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WITNESS HENDRIX: Yes. There was -- there was
a witness, and I think I give a cite in my
pre-filed.
I am at page 23, and it's docket number -- I am
sorry, page 23, line 16, and the Florida docket is
referenced there, 880423.
COMMISSIONER JOHNSON: Okay.
WITNESS HENDRIX: And that was where the issue
initially came up in this state, and we had taken one
stance indicating that this should be treated just as
local. We later lost that at the federal level. And
the PS -- the Florida PSC understood at that time
that this was an issue being addressed at the federal
level.
And so it was clearly our intent, having lost
the issue, that this was intrastate traffic and was
not local.
BY MS. KEATING:

Q Okay. Now, I am looking back in your testimony
to page six, lines 12 through 157

A Yes.

Q And here you state that e.spire seems to believe
that the most favorable provisions language in Section
22 (a) allows e.spire to pick and choose rates from any

existing agreement in a particular state. Could you
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explain, then, what the most favorable provisions allow
e.spire to do?

A Yes. And I was afraid no one would ask me,
since I was there. The -- negotiated both the terms in
6(b), as well as in 22, 22(a). If you will look at
22{a), about midway, it states that, then ACSI shall be
entitled to add such network elements and services, or
substitute such favorable rates, terms and so forth.

The understanding was that they wanted the
benefit of being able to add other services as other
carriers added different loops, other transport services.
And I suppose the key word there was that they wanted to
be able to add them. And those were things that were not
currently in their agreement.

The second thing is to -- that I think is key is
to be able to get more favorable -- favorable rates. And
the indication there is that you had rates. It was never
e.spire's —-- ACSIs intention to eliminate 6(b). It was
simply for other rates, knowing that they wanted better
loop rates if, in fact, some had been ordered through
arbitrations -- or whatever the case -- or some court
ruling.

But it was never the intent that this would
supersede what was agreed to in 6(b). And the reason

being is 6(b), when those -- when that paragraph was
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actually crafted, it was understood that, for the term of
this agreement, that we would not pay -- either party
will not pay the other.

In other words, we would simply go through this

two-year term, and no one would actually pay.

ACSI wanted 100 -- a 100 million-minute
threshold on a monthly basis.

COMMISSIONER JACOBS: As I understand -- I am
sorry. Go on.

WITNESS HENDRIX: I am sorry. BellSouth only
wanted a two million-minute threshold. But it was
critical for Mr. Robertson, who negotiated the
agreement, to not pay any amount for that time
period.

The other thing that I find that is
interesting —-

MR. HORTON: Commissioners, excuse me.

WITNESS HENDRIX: -- relative to this issue.

COMMISSIONER JOHNSON: Hold on one second.

MR, HORTON: Excuse me, excuse me. I would like
to object to the characterization of what was or was
not critical to Mr. Robertson or anybody else. He
has absolutely no idea as to what was or was not
critical to those individuals.

MS. WHITE: Well, I think that Mr. Horton can
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ask —-- could have asked on cross or can ask -- I will
allow him to ask what the basis of Mr. Hendrix's
belief is, or I will be glad to ask it on redirect.
But I would believe that Mr. Hendrix did not say
these things without a basis.

MR. HORTON: He can't -- he can't speak to what
was in Mr. Robertson's mind or anybody else on behalf
of e.spire. That's the objection. He is attempting
to say what was critical or what was important. And
he just can't speak to that.

COMMISSIONER JOHNSON: I am going to allow your
response to stand.

WITNESS HENDRIX: May I conclude my answer?

COMMISSIONER JOHNSON: You may proceed.

WITNESS HENDRIX: I based what was critical to
Mr. Robertson on a letter that he had drafted. And I
have a copy that I will be willing to provide that
actually indicated they wanted a 100 million-minute
threshold. BAnd his goal was not to pay —-- was not to
have to pay during this two-year period.

As I was about to say, the interesting thing is
the threshold, including ISP traffic, was not met
until March 1998, The letter actually went out,
wherein we made all carriers aware that we would not

pay on August 12th, 1997,
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So e.spire had knowledge and Mr. Falvey -- he
even responded back to BellSouth that he had gotten
that letter, and that was before any attempt to --
any attempt to get BellSouth to include a .009 rate
in its agreement.

COMMISSIONER JACOBS: It is my understanding
that Section 6{b) was a condition precedent. Well,
that's not quite right.

The -- help me to understand how you interpret
the actual execution of that provision. It is my
understanding that you would reach a threshold. And
at the point of there being a mutual understanding or
a meeting of the minds that that threshold had been
reached, then Section 6(b) was, in essence, a
springboard, if you will, into some subsequent
arrangement. And then as a template, if you will, of
that subsequent arrangement, Section 22{a) would be
invoked to kind of -- as, if you will, an umbrella.
I take it that's not your interpretation. Your
interpretation was that you never spring to Section
22.

WITNESS HENDRIX: No. That was never the
intent. That's totally false. That's why I wished
Mr. Robertson was here, because I believe he would

tell the truth as the facts unwind -- unwound. But
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that was not the intent.

The other misreading of the Section 6(b) is not
whether ACSI or e.spire, in this case, reached two
million minutes. The key word there, unless the
difference in the minutes, and those are minutes
between BellSouth and e.spire.

If I have two, two million minutes and e.spire
has four, the difference has to equal two. And I
don't believe that that is what e.spire is offering
here.

And when we asked to be able to come in and look
at the traffic to audit the traffic, which we have a
right under the agreement to actually audit, we were
told no.

COMMISSIONER JACOBS: So under your
interpretation, e.spire's traffic would have to have
exceeded your traffic by at least two million minutes
use.

WITNESS HENDRIX: Or even the other way.

COMMISSIONER JACOBS: Or the reverse.

WITNESS HENDRIX: Yes. There has to be a
difference of two million minutes. And the only way
that we would actually know, is to be able to audit
that traffic. And we have the right to audit under

the agreement. And they have actually refused us the
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authority to audit.

COMMISSIO&ER JACOBS: How do you —-- this
exchange, I think I saw you refer to it in your
rebuttal. This -- the -- the exchange where they
presented their -- their category accounting to you,
or to BellSouth. And you —-- I think the testimony
was before that you all -- BellSouth accepted their
accounting. What's your interpretation of those
events?

WITNESS HENDRIX: That wasn't the case. I think
if you will look at the January 8, 1998 letter, it's
the letter that Mr. Falwvey had referenced.

We agreed to accept the use of Traffic Master,
subject to audit.

COMMISSIONER JACOBS: OQOkay. So you wouldn't --
you would only accept it once you had come in and
done your own audit.

WITNESS HENDRIX: That's correct, which we had
the authority to actually do.

COMMISSIONER JACOBS: Okay. Thank you.

WITNESS HENDRIX: Yes, sir.

BY MS. KEATING:

Q Now, I believe you just indicated that you

notified the industry by a letter dated August 12th?

A Yes. That letter was from Mr. Ernest Bush.
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Q Okay. Now, at the time that letter was sent
out, the agreement between BellSouth and e.spire had been
in effect for about a year; is that correct?

A It was about a year, yes, because the agreement
was signed the latter part of July 1996.

Q So it was sometime after that agreement had been
in effect that BellSouth became concerned about the
impact of ISP traffic, correct?

A We were concerned, but it was not in
establishment of policy. It was the concern, because of
what was happening in the industry. And we saw many of
the CLEC customers gaining the process, which was not the
intent of the agreement.

Q So --

A Or trying to gain the process, I should say.

Q So when did BellSouth first realize that there

might be a question about the categorization of ISP

traffic?

A It was never a question in our mind. It was
always our interpretation -- as you can tell from the '838
order here -- in this state, it was always our

understanding that this was interstate traffic, and that
the FCC had jurisdiction over this traffic.
And so, as we do from time to time, this was a

letter to simply clarify and to put the industry on
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traffic.

COMMISSIONER JACOBS: At the time these
negotiations were ongoing, did -- was there a
discussion -- or was there any anticipation of
resolving what I took to be a dispute about that
issue? 1 guess you would not say there was a
dispute. But let me step back for a moment.

It's my understanding that the FCC had issued
some statements, which essentially said that while
that part of the ISP traffic that went out to the
world may be intrastate, there was some question
whether or not -- and may have been enhanced
services, I am sorry. There is some question whether
or not the actual connection up to them, up to
their -- up to their point of presence was
telecommunications or enhanced services. And I guess
that was the nature of the debate at that time. Is
that your recollection?

WITNESS HENDRIX: No, not -- not really. I
think the genesis of what caused much of this to

start -- and I think the first one is a monetary
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issue -- that this was a way to get money quick. 1If
the companies, the ILECs, agreed to pay for this type
of traffic. And if I could, I, as an ALEC, could
situate myself be -- between BellSouth and the ISP
pop, then I should be able to c¢laim that the traffic
is terminating.

Well, I think in recent orders, we were find
from the federal level that that is not the case;
that it is not two calls, it is a single call. And
that call will not terminate until it's out on the
web someplace, someplace else. Now, that was the
first one.

COMMISSIONER JACOBS: I don't --

WITNESS HENDRIX: That was the second issue.

COMMISSIONER JACOBS: If I may, I don't want to
move too far into what those ultimate determinations
were. My point is more form than substance.

I£, indeed, there were concerns or evolving
statements of law at that point in time -- whether or
not this was enhanced services; this part was
telecommunicative services, whether or not it was
intrastate, interstate -- is it not then likely that
this negotiation would have tried to resolve those
ambiguities or -- because what I am hearing is that

it didn't, and there was an implicit understanding
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that it would never be resolved.

If I am understanding your testimony -- is that
not only did the agreement not try to resolve these
ambiguities, but there was an understanding that they
would never be resolved.

WITNESS HENDRIX: Well, I think the difference
-—- unlike many of the other companies, where we have
addressed this issue, where the ISP issue did not
surface, there was no need for the issue to surface
here; because the person that ACSI had to negotiate
the agreement was one of the policymakers at
BellSouth, and he understood the policy. He
understood very clearly that we were not to
compensate and will not compensate for this traffic.

So this was never an issue. And it never would
have been an issue, because this company is
different; in that their lead person was a BellSouth
person just a few months earlier.

COMMISSIONER JACOBS: I see. I see.

BY MS. KEATING:

Q Now, Mr. Hendrix, at the time that Mr. BellSouth
sent out that August 12th letter, what method did
BellSouth have in place to track traffic to ISPs, to make
sure that BellSouth didn't pay or bill reciprocal

compensation for ISPs?
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A I don't know that we had any method to track.

We were in the process -- since we were being inundated
with many requests from CLECs, we did not have a method.
But if, in fact, the carrier had put in trunks that were
strictly local trunks, then that would have been easier
to track; because you would have been able to see these
local trunks, and these trunks are carrying a high voliume
of traffic. So you would have had a peg count or a tofal
number.

e.spire is not using strictly local trunks.
e.spire, for efficiency sake, are using trunks that would
carry also interlata traffic and other types of traffic,
likely. But they aren't strictly local trunks. So it
became more difficult to identify what was local and what
wasn't.

But there is also an obligation on the CLECs
part to report to us factors. And those factors are to
be reported on a quarterly basis that would allow us to
separate that traffic and bill accordingly. And those
factors are per cent interstate usage factor, with the
residual being the intrastate piece. And then a per cent
local factor, that would be applied against the piece
that is not interstate.

So the process was in place to bill, provided

that the carrier was actually giving us the right
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breakdown of traffic; which wasn't a problem with this,
with -- it wasn't a problem with the e.spire, until we
saw this attempt to gain take place.

Q Okay. Well, as far as e.spire's reports to
BellSouth, do you believe that e.spire's reports showed
differentials in minutes of use between e.spire and
BellSouth, or that they only show minutes of use
terminated to e.spire?

A I reviewed and signed the appropriate papers,
and I have to be careful as to what I say. I am not sure

that I can answer that question, since I have seen their

traffic.

WITNESS HENDRIX: BAm I allowed to answer that
question?

MR. HORTCON: Not with numbers.

WITNESS HENDRIX: Not with numbers, okay. I
will use words. And I promise not to spell out the
numbers.

But based on the report that I reviewed, it
showed traffic terminating from BellSouth to
e.spire.

MS. KEATING: Okay. That's fine. That's all we
need. We didn't need specific numbers.

WITNESS HENDRIX: Okay.

BY MS. KEATING:
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Q Okay. Now, the agreement between BellSouth and
e.spire calls for BellSouth to track local traffic usage
for both companies and provide usage reports to e.spire

on a monthly basis, right?

A Yes, it does.

Q I am going to refer now to your rebuttal
testimony.

A Yes.

Q And this is on page two, where you indicate that
BellSouth met with e.spire on November 3rd, 1997. And in
that meeting, BellSouth indicated to e.spire that it was
not yet technically capable of providing such reports; is
that correct?

A Yes, it is.

Q BellSouth entered into the interconnection
agreement with e.spire in July of '96, correct?

A That is correct.

Q So it was more than a year before BellSouth
informed e.spire that it was not capable of providing --
A Well, there were some other things happening.

And I mentioned the area of trunking and the desire on
east -- on e.spire's part to be efficient in their
trunking arrangement. So they were not only using —-
they were not using strictly leocal trunks, but they

combined other traffic on those trunks. So it became
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more difficult.

At the time that we entered into the agreement,
if, in fact, we had had strictly local trunks, we would
have been able to do a better job of identifying that
traffic., But the structure and the backbone -- e.spire's
backbone and business needs -- what they viewed to be
appropriate for their company, changed --

Q Qkay.

A -- from what we originally thought was going to
happen. And it was for that reason that we agreed to
take their minutes and -- subject to audit.

Q OCkay. I guess I am just getting a little
confused on one point.

So what you are saying to me is that BellSouth
can't track ISP traffic, and it has difficulty tracking
local usage traffic?

A Okay. No. I think your first question dealt
with a given time, which was close to the signing of the
agreement -- and at the time of the signing of the
agreement, we were not able to track local traffic, where
there was combined traffic on a given trunk group.

And currently, we are able to track local
traffic, yes. But relative to that timing, vyou know,
relative to when the agreement was signed -- which I

understood your question to be -~ we were not able to do
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it then. And it didn't help matters that we went to
trunk groups that use more -- that carry more than one
type of traffic.

Q But still as far as ISP traffic, you cannot
track that?

A We cannot distinguish as to whether -- on a
call-by-call basis, as to whether this is actually an ISP
call or whether it's a true local call. And e.spire
cannot do that, either., I think in their pre-filed, they
indicated that they were not able to segment that
traffic; while they should be able to with Traffic Master
and using the in-excess access, associated with those ISP
carriers. What they filed indicated that they were not
able to do so.

Q I guess, then, that leads me back to your August
12th letter, where you said BellSouth will not bill or
pay reciprocal compensation for traffic to ISPs?

A That's correct.

0 And if neither party can track that traffic, how
do you know whether you're billing --

A Okay. I think you're talking --

Q -- or paying reciprocal comp?

A I am sorry. I think we may be talking past each
other. Let's see if I can segment it from bill and pay,

okay?
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The bill part would be for BellSouth traffic,
that is ISP traffic. I can capture that. That's not a
problem, that's mine. Okay.

The pay part would be for traffic that 1
terminate to e.spire that we believe to be ISP traffic.
We will not pay for that. And e.spire has indicated that
they cannot separate that traffic in their Traffic
Master.

And what I am saying is that we have come up
with a process that we thought was a relatively clean
process with the trunks; if the trunks were used solely
for local, then we would have been able to identify that
traffic. But with multiple traffic types going over a
trunk group, it is difficult to identify that traffic.

Now, there is a process we have in place, based

on the holding times and based on known ISP numbers that

we use to identify what we think is ISP traffic.

COMMISSIONER JACOBS: I was trying to find --
there was somewhere in Mr, Falvey's testimony, where
I thought -- it was his representation that there
was no mixed use -- I mean, mixed types on these
trunks. BAnd so what you are saying is that there is
some mix of use on these trunks?

WITNESS HENDRIX: Yes. It is my understanding

that there is. There was a letter -— let me see if I
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can find a copy of the letter -- I am sorry -- where
it indicates that they had more than one traffic type
over those trunks.

COMMISSICNER JACOBS: We can -- I don't want to
hold you up. You can just show it to us, cite it
later if you like.

COMMISSIONER JOHNSON: What did you say, Leon?

COMMISSIONER JACOBS: If you want to, we can
just cite it later. That's not a problem.

COMMISSIONER JQHNSON: OQOkay. Do y'all have any
other questions?

MS., KEATING: Actually, we don't.

Thank you, Mr. Hendrix.

WITNESS HENDRIX: 1In fact, in the January 8th
letter -- and this is the letter to Mr. Falvey from
Mr. Finland. In this letter -- I am looking at page
two of the letter, in order to ensure -- and it's the
second sentence on page two. In order to ensure that
the two million threshold has been reached, BellSouth
would like to audit the process used by ACSI to
jurisdictionalize its traffic between local and
interexchange on these combined trunks. And Mr.
Finland inserted that in the letter from
conversations he had with e.spire.

COMMISSIONER JACOBS: Okay. Thank you.
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COMMISSIONER JOHNSON: Redirect?
Were you going to ask some questions?
MR. HORTON: I have just a couple.
COMMISSIONER JOHNSON: I will allow.
Let's take a five-minute break.
{Thereupon, a recess as taken at 4:10 p.m., and
the hearing reconvened at 4:14 p.m.)
COMMISSIONER JOHNSON: We are going to go back on
the record.
CROSS EXAMINATION
BY MR. HORTON:
Q Just a very few. Thank you.
Mr. Hendrix, do you have a copy of the
interconnection agreement?
A Yes, I do.
Q Would you look, please, sir, first of all, at
page 1672
A Yes. I am there.
Q You have got that.
Would you look at D1A, would you look at the top

of that page?

A Yes. I am there.
Q Could you read that in the record, please?
A Yes. The party receiving traffic termination

can elect to receive the traffic in one of two ways. A,
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over separate trunk group, local or nonlocal; or B, on --
excuse me ——- combined trunks, provided that separate
trunk groups shall be utilized where the delivering party
is unable to furnish an audibie per cent local usage
factor to the party receiving the traffic, on a quarterly
basis.

Q And we can only mix traffic if you tell us the
percentage, right; would you agree with that?

A No, I would not agree with that.

Q What would you disagree with that on?

A You can't mix traffic even if you want to,
whether I give you a factor or not.

Q The traffic is coming from you?

A I would agree the traffic is coming from me,
yes.

Q All right.

A But your ability to mix that traffic has nothing
to do with whether I give you a factor or not.

Q Are you aware that Bell has notified e.spire
that 98 to 99 percent of the traffic coming to us is
local?

A For true local, yes. For true local traffic,
not ISP traffic,

Q To -- one clarification. You were referring to

the PSC order in Docket No. 880423 in your testimony.
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And you made reference to FCC action. Has that order --

has that Florida Public Service Commission order ever
been expressly reversed by this PSC or the FCC?

MS. WHITE: You know, I am going to object only
to the standpoint of -- I don't think that these --
that gquestion relates to any of the questions that
were asked by the staff.

MR. HORTON: He -- I -- I don't agree. I think
he did refer to the -- to that order to his
testimony, and that order -- and he said that -- was
talking about the intent, and he said that the FCC
had taken action. And I just wanted to make sure
that -- for clarification, whether he is representing
that the FCC took action on that order.

MS. WHITE: All right. To that extent, I will
withdraw my objection.

WITNESS HENDRIX: I do not know.

BY MR. HORTON:

Q You do not know?

A I do not know --

Q Okay.

A -- if it has or hasn't.

Q Qkay. And last, would you refer to page 49 of

the interconnection agreement?

A Yes, sir.
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Q In paragraph 307

A Yes.
Q Would you mind reading that into the record,
please?

A Ckay. This agreement and it's attachments
incorporated herein by this reference, sets forth the
entire understanding and supersedes prior agreements
between the parties relating to the subject matter
contained herein, and merges all prior discussions
between them; and either party shall be bound by any
definition, condition, prohibition, representation,
warranty, covenant or promise other than as -- other than
as expressly stated in this agreement, or is
contemporaneously or subsequently set forth in writing
and executed by a duly authorized officer or
representative of the party to be bound thereby.

MR. HORTON: Thank you, Commissioner.
Thank you, Mr. Hendrix.
COMMISSIONER JOHNSON: Redirect?
REDIRECT EXAMINATION
BY MS. WHITE:

0 Mr. Hendrix, were there any contemporaneous or
subsequent writings on this agreement between BellSouth

and e.spire?

A Not that I am aware of.
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MS. WHITE: Thank you. I have nothing further.
COMMISSIONER JOHNSON: Okay. Exhibits?

MS. WHITE: BellSouth will move -- I am sorry,

I lost my place -- five --

COMMISSIONER JOHNSON: Six through --
MS. WHITE: Five, six, seven, eight and nine.

COMMISSIONER JOHNSON: I have six through nine as

BellSouth exhibits. Show those admitted and the

objection is noted.

{(Whereupon, Hearing Exhibit Nos. 6, 7, 8 and 9

were received intoc ewvidence.)

COMMISSIONER JOHNSON: Thank you, sir.

THE WITNESS: Thank you.

(Witness excused.)

MS. WHITE: Is Mr. Hendrix excused?
COMMISSIONER JOHNSON: Yes. He is excused.

MS. WHITE: BellSouth would call Mr. Albert

Halprin to the stand.

ALBERT HALPRIN

was called as a witness on behalf of BellSouth

Communications and, having been duly sworn, testified as

follows:

DIRECT EXAMINATION

BY MS. WHITE:

Q

Mr. Halprin, would you please state your name and
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address for the record?

A Yes. My name is Albert Halprin. My business
address is 1100 New York Avenue, Northwest, Washington,
D.C., 20005.

Q Where are you employed and in what capacity?

A I am a parrner in the law firm of Halprin
Temper, Goodman and Meyer. I am also an adjunct
professor of communications to law at Georgetown
University Law Center.

Q Have you previously caused to be prepared and

pre-filed in this case direct testimony consisting of 31

pages?
A Yes, ma'am.
Q Do you have any changes to make to that

testimony at this time?

A Yes, ma'am. With respect to three of the
questions where certain portions thereof were stricken as
containing extensive legal opinion, I would rephrase
portions of those to focus exclusively on technical
matters.

The three areas are, first of all, on page 14,
line 15, the -- I am sorry, on page 14, line 21, I would
reinsert that sentence excluding the phrase, or legal.

So it would read, there is no technical basis for any

party to contend that ISP Internet traffic terminates at
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the ISP's local server when carried over a
switched-circuit dial-up service, but not if it is
carried over a dedicated access service, such as GTE's
immediate cell service. Such a distinction would be

entirely spurious.
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The second --

COMMISSIONER JOHNSON: Excuse me.

WITNESS HALPRIN: Yes, ma'am.

COMMISSIONER JOHNSON: Where was the first point?

WITNESS HALPRIN: It's at page -- I show it on
page 14, line 21. The sentence that starts there is
-- no, I am not sure if I have the same pagination.

COMMISSIONER JOHNSON: Okay. And what was
stricken?

WITNESS HALPRIN: The -- the major sections here
were stricken, because they contained both —-
apparently, because the technical could not be
separated from areas of legal opinion that were held
to be excludable.

So insofar as there is pure technical matters
having to do with a technical nature of the internet,
I would answer the question differently.

COMMISSIONER JOHNSON: I understand what you are
trying to do. I am just trying to make sure we can

accomplish that.
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I didn't rule on the underlying motion to
strike, and I don't have my -- the order here,
because I am trying to figure out if we are dealing
with stuff that was already stricken. So how do
we --

MS. WHITE: Apparently, what Mr. Halprin is
doing is, on that particular page, all of that page
was stricken by Commissioner Jacobs as the prehearing
officer, based on his ruling that it was legal
analysis. And what I believe Mr. Halprin is trying
to do is in this one instance, and maybe a couple of
others, that this one sentence on this page can be
reformed to be without legal -- to be not legal
analysis, but a technical factual opinion.

MR. HORTON: Commissioner, if I might, I am
going -- I am going to object to that, because, as I
understand the order that's been issued, this
testimony has been stricken. And the order says that
we can address those matters through our post-hearing
briefs.

So if there is a portion in here that these can
stay in, then they can address it on the post-hearing
brief. But to now be redoing this when it's been
stricken, number one, it's inappropriate at this

time. It should have been brought up earlier. So I
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am going to object to any attempt to reform testimony

at this point.

MS. WHITE: Mr. Horton is absolutely correct. I
was just not aware of this until Mr. Halprin got on
the stand.

COMMISSICNER JOHNSON: Well, I thought it was
interesting.

MS. WHITE: So I am going to apologize to both
e.spire and to the Commissioners. And inasmuch as
Commissioner Jacobs did say that we could talk about
everybody's testimony and all of it in the briefs, we
will just take care of it in that instance and -- to
make matters move along.

BY MS. WHITE:

0 So, Mr. Halprin, I would ask that with the
exception of trying to reform anything that has been
struck, do you have any changes to your testimony?

A Only the name of the law firm for which I work,
which, since I filed this has changed from Halprin,
Temple, Goodman & Sugrue to Halprin, Temple, Goodman and
Mever.

Q And if T were to ask you the same questions that
are in your direct testimony, subject to the parts that
have been stricken, would your answers to those questions

be the same?
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A Yes, they would.

MS. WHITE: And I would ask to have Mr.
Halprin's direct testimony inserted into the record
subject to the motion to strike -- subject to the
order on the motion to strike. I apologize.

COMMISSIONER JOHNSON: It will be so inserted.
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BELLSOUTH TELECOMMUNICATIONS, INC.
DIRECT TESTIMONY OF ALBERT HALPRIN
BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION
DOCKET NO. 981008-TP
November 12, 1998

PLEASE STATE YOUR NAME AND BUSINESS ADDRESS.

Albert Halprin, 1100 New York Avenue, N.W., Washington, D.C.,
20005.

WHAT IS YOUR OCCUPATION?

Mey€
| am a partner at the law firm of Halprin, Temple, Goodman & Sugrue,
and an adjunct professor of telecommunications law in the graduate

law program at Georgetown University Law Center.

WHAT ARE YOUR CURRENT AND PAST PROFESSIONAL
EXPERIENCES OF RELEVANCE TO THiS PROCEEDING?

From 1984 to 1987, | served as Chief of the Federal Communications
Commission's ("FCC") Common Carrier Bureau, where | was
responsible for the regulation of all interstate telecommunications
services in the United States. Between 1980 and 1983, | was a Senior

Attorney and Chief of the Bureau's Policy and Program Planning
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Division. | have lectured extensively and advised numerous clients on
regulatory issues related to the Internet and Internet access services.
For instance, at the International Telecommunication Union's recent
"Inter@ctive '97" conference, the first global policy forum on Internet
issues, | chaired the panel on Internet legal issues, and | participated

on another panel on Internet regulation.

In addition, | have testified as an expert witness in seven other state

commission proceedings on the matters at issue in this proceeding.

HAVE YOU PREPARED AN APPENDIX WHICH SUMMARIZES
YOUR EDUCATIONAL BACKGROUND, WORK EXPERIENCE, AND
PREVIOUS TESTIMONY?

Yes, Appendix A, which is attached to my testimony, summarizes my

educational background, work experience, and previous testimony.
WHAT IS THE PURPOSE OF YOUR TESTIMONY?

To describe in detail what occurs when an end user communicates
over the Internet through an Internet Service Provider (ISP), and based
on this description, explain why Internet communications that take
place through an ISP ("ISP Internet communications" or "ISP Internet
traffic") are jurisdictionally interstate in nature. | will also explain why

ISP Internet communications that originate on one local exchange
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carrier's (“LEC’s”) network facilities and traverse the network facilities of
another LEC within the same local exchange do not “terminate” at the
ISP's local server. | will also address the recent FCC Order regarding

ISP traffic.
TO WHAT ORDER ARE YOU REFERRING?

On October 30, 1998, the FCC issued an order that settles two core
questions in this proceeding: the jurisdictional nature of ISP internet
traffic and whether such traffic “terminates” at the ISP's local server or
elsewhere. In permitting GTE to tariff its ADSL service at the interstate
level, the FCC concluded that the ISP Internet communications at issue
were jurisdictionally interstate on an end-to-end basis, “from the end
user to a distant Internet site.” The FCC declared that such
communications “do not terminate at the ISP’s local server.” The
agency also explicitly rejected the tortured and inaccurate readings of
past FCC orders upon which e.spire Communications, Inc. (“e.spire”)
bases its contention that ISP Internet communications consist of “two

calls” or two “components.”

While the FCC stated that its findings applied solely to GTE's ADSL
service, the jurisdictional analysis and conclusions in the GTE ADSL

Tariff Order necessarily apply equally to the ISP Internet traffic at issue

1 see GTE Telephone Operating Cos., GTOC Tariff No. 1, GTOC Transmittal No. 1148,
Memorandum Opinion and Order, CC Docket 98-79 (rel. Oct. 30, 1998) ("GTE ADSL Tariff
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1 in this proceeding. Because the two-call theory and every variation on
2 it focus on what occurs after the communication reaches the ISP’s local
3 server, they have no bearing on the analysis of the nature of the portion
4 of the communication between the end user and the ISP. There is no
5 difference in the jurisdictional nature of ISP Internet traffic depending
6 on whether such traffic is switched or dedicated, and no basis exists to
7 distinguish the two types of traffic for purposes of jurisdictional
8 analysis. Indeed, the precedents the FCC cited in concluding that it
9 should "analyze ISP traffic as a continuous transmission from the end
10 user to a distant Internet site” concerned circuit-switched, dial-up
11 services.?
12
13 Because ISP Internet communications that originate on the local
14 network facilities of one LEC and traverse the local network facilities of
15 another LEC are interstate communications and do not terminate on
16 the network of the second LEC, such communications are not, as a
17 matter of law, subject to reciprocal compensation under Section 251 of
18 the Communications Act. Nor are such communications subject to the
19 reciprocal compensation provisions of the BellSouth
20 Telecommunications, Inc.-e.spire interconnection agreement.? Those
21 provisions require such compensation only for “local traffic”, which is
22 defined in the agreement as “telephone calls that originate in one
23
24 2 Id. at 7 17-20.
25 3 See BellSouth Telecommunications, Inc. —e.spire Communications, Inc.

Interconnection Agreement (July 25, 1996).



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

- 00228

exchange and terminate in either the same exchange, or a

corresponding Extended Service Area (‘EAS”) exchange.™

In a previous ruling on related complaints, the Florida Public Service
Commission (“FPSC”) noted that the FCC had not yet ruled on the
jurisdictional nature of ISP Internet traffic.2 The FCC has now done so.
By permitting GTE to tariff ADSL service at the federal level and
treating it as part of an end-to-end interstate communication, the FCC
also has determined that ISP Internet traffic has always been interstate
traffic. The FCC has thus clarified its "treatment of ISP traffic at the
time the agreement” between BellSouth Telecommunications, Inc.
("BellSouth") and e.spire was executed. In light of the FCC's order,
"current law weighs in favor” of, and indeed requires a finding that the
FPSC lacks jurisdiction over ISP Internet traffic and that it may not
require BellSouth to pay reciprocal compensation for such traffic.t In
light of the FCC’s order, there is no basis for the FPSC to reach any
conclusion other than that ISP Internet communications at issue in this
proceeding are jurisdictionally interstate traffic and are not subject to
reciprocal compensation under Section 251 of the Communications Act

or under the terms of the BellSouth-e.spire agreement.

4 Id. at Attachment B.(emphasis added).

5 See Complaint of WorldCom Technologies, inc., et al., v. BelfSouth
Telecommunications Inc., Final Order Resolving Complaints, Docket Nos. 980184-TP,
980495-TP, and 980499-TP (Sept. 15, 1998) ("WorldCom v. BelfSouth").

& Id at 18
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Even if the FPSC were to assert jurisdiction over ISP Internet traffic,
both policy and legal considerations weigh entirely against requiring
reciprocal compensation for such traffic. Reciprocal compensation is
not an appropriate or lawful means to recover costs that an alternative
local exchange carrier (ALEC) may incur when an Internet
communication through an ISP originates on another LEC network and
traverses the ALEC's network. These costs should be recovered by
the ALEC directly from the ISP, not from the originating carrier through
reciprocal compensation. Requiring reciprocal compensation for ISP
Internet traffic would result in the recovery of many times the actual

costs incurred by the ALEC.
PLEASE DESCRIBE, IN GENERAL, HOW THE INTERNET WORKS.

The Internet is perhaps best understood in comparison to the
traditional, common carrier, public switched telephone network. Ina
circuit-switched network, each call originates in one location and
terminates in another, and a single, circuit-switched connection is
established between the points of origin and {ermination for the

duration of the call.

The Internet is a packet-switched network environment. As the FCC

has explained, the Internet is a
distributed packet-switched network, which means that
information is split up into small chunks or ‘packets’ that are
individually routed through the most efficient path to their
destination. Even two packets from the same message may
travel over different physical paths through the network. Packet
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switching also enables users to invoke multiple Internet services
simultaneously, and to access information with no knowledge of
the physical location of the service where the information
resides.

When an end user connects to the Internet through an ISP, the call is
carried over the public switched network to the ISP's "node," through
which it is connected to the Internet. Once the connection to the
Internet is established, no more circuit switching is involved.? The end
user effectively becomes part of the Internet, a destination point that
any other person connected to the Internet can reach. An Internet
communication that takes place through an ISP can establish a clear,
real-time communication between the caller and the destination point or
points he or she is seeking to reach on or beyond the Internet. This
communication can take the form, among other things, of audio (such
as radio broadcasts), video, fax, and data (including "chat")

applications.

Furthermore, the packet-switched nature of the Internet enables an end
user to communicate with multiple destinations sequentially, or indeed
simultaneously. [n a single communication, for instance, a caller may
access websites that reside on servers located in various states or in
foreign countries; communicate directly with another Internet user by

voice, video or electronic messaging; and "chat" online, in real-time,

L Federal-State Joint Board on Universal Service, Report to Congress, CC Docket No.
96-45, FCC 98-67 (rel. April 10, 1998) at 1] 62. ("Report to Congress on Universal Service").
5 For regulatory purposes, the FCC has determined that basic packet-switched services
are common carrier services. See, e.g., Independent Data Communications Manufacturers
Association, Memeorandum Opinion and Order, 10 FCC Red 13717 (1995).
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with a group of Internet users located around the corner or around the
world. Standard Internet "browsers" enable the end user to do all of
these things simultaneously. Some of the destinations the end user
communicates with may be located within the same local exchange,
calling area, or state, and some may be located in another state or
country. Because of the nature of the Internet, it is often impossible for
a user to know the location from which he or she is retrieving
information. Today, the contents of popular websites are stored in
multiple servers throughout the Internet, based on techniques referred
to as "caching” or website "mirroring.” The use of these techniques is
growing very rapidly. As a result, the precise location of the server may
be unknown to the end user or even to the ISP he uses as part of

accessing the Internet.

PLEASE DESCRIBE PRECISELY WHAT OCCURS WHEN AN END
USER PLACES AN INTERNET CALL THROUGH AN ISP.

At issue in this proceeding are situations in which an end user who
receives local exchange service from BellSouth connects to the
Internet through an ISP node located in the same local exchange as
the end user, and the ISP receives local exchange service from an
ALEC such as e.spire. In such a situation, the communication |
originates on the network facilities of BellSouth, traverses e.spire’%

\.
network facilities, and is connected to the Internet through the ISP's

node. A direct, unbroken, end-to-end stream of communication is
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established between the end user and the destination point(s) he or
she wishes to reach on or beyond the Internet. Internet connections
established through an ISP do not involve two calls or a "two-step
transaction." The ISP's network equipment performs the same function

as an intermediate switch, routing the end-user’'s traffic to a destination.
Q. HOW IS THE JURISDICTION OF A CALL DETERMINED?

A. The Communications Act grants the FCC jurisdiction over “interstate
and foreign communication by wire and radio,” while assigning to the
states jurisdiction over intrastate communication. 2 The well
established standard for determining the jurisdictional classification of a
communication is to analyze the communication on an end-to-end

basis. Inthe GTE ADSL Tariff Order, the FCC explained that it

traditionally has determined the jurisdictional nature of the
communications by the end points of the communication and
consistently has rejected attempts to divide communications at
any intermediate points of switching or exchanges between
carriers,

2 See 47 U.S.C. § 152(a). There are certain very minor exceptions to the FCC's

jurisdiction, such as interstate local exchanges, which are not relevant here.

1 See GTE ADSL Tariff Order at § 17. See also See Teleconnect Co. v. Bell Telephone
Co. of Pennsylvania et al. 10 FCC Rcd 1626, 1629-30 (1995) (“Teleconnect Order”’), affd,
Southwestern Bell Telephone Co. v. FCC, No. 95-119 (D.C. Cir. June 27, 1997)("We regulate
an interstate wire communication under the Communications Act from its inception to its
completion. Such an interstate communication does not end at an intermediate switch”). See
also Long Distance/USA, Inc., 10 FCC Rcd. 1634, 1638 (“[W]e regulate an interstate wire
communication ... from its inception to its completion. ... [A] single interstate communications
... does not become two communications because it passes through intermediate switching
facilities.™)
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The FCC aiso has held that:

the jurisdictional nature of a call is determined by its ultimate
origination and termination, and not... its intermediate routing. !

The federal courts have confirmed that the jurisdictional classification of
a communication depends on the "nature" of the communication and is
to be analyzed from the point of inception to the point of completion.
That the Communications Act contemplates the regulation of interstate
wire communication from its inception to its completion is confirmed by

the language of the statute and by judicial decisions.2

Moreover, to the extent that the local network facilities of one or more
LECs are used to originate an interstate communication, such facilities
are in interstate use and are subject to the FCC’s exclusive jurisdiction.
“This Commission has jurisdiction over, and regulates charges for the
local network when it is used in conjunction with origination and
termination of interstate calls”® Where an end user initiates an
Internet communication by dialing into an ISP over the network facilities

of one or more LECs, these network facilities are in interstate use.

Southwestern Bell Tel, Co. Transmittal Nos. 1537 and 1560, Revisions to Tariff F.C.C.

No. 68, Order Designating Issues for Investigation, 3 FCC Rcd. 2339, 2341, (1988) . See
also, AT&T: Applicability of the ENFIA Tariff to Cerfain OCC Services, 91 F.C.C. 2d 568, 576

See United States v. AT&T, 57 F. Supp. 451, 454 (S.D.N.Y.), affd sub nom. Hote!

Astor v. United States, 325 U.S. 837 (1945)(per curiam).

MTS and WATS Market Structure, Amendment of Part 36 of the Commission's Rules

and Establishment of a Joint Board, 4 FCC Red 5660 (1989).

10
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Nothing in the Telecommunications Act of 1996 altered the basis for

determining the jurisdictional nature of traffic.

FCC precedents also establish that where a facility is used to provide
both intrastate and interstate services, and it is not possible to
“separate” the uses of the facility by jurisdiction, such “mixed-use”

facilities are subject to the FCC's exclusive jurisdiction.?

For instance, private lines used to carry both intrastate and interstate
traffic are a prime example of a mixed-use facility. Because no rational
basis exists to allocate the costs of a dedicated circuit between the
jurisdictions, the FCC determined that a private line that carries more
than a de minimis amount of interstate traffic (i.e., more than 10% of
the total traffic carried on the line) will be treated for separations

purposes as interstate.®

APPLYING THESE STANDARDS, ARE INTERNET
COMMUNICATIONS THAT TAKE PLACE THROUGH AN ISP
JURISDICTIONALLY INTERSTATE OR INTRASTATE?

All Internet communications are inherently interstate in nature and,
therefore, subject to the FCC's exclusive jurisdiction. The FCC

exercises its jurisdiction over interstate communications on an end-to-

id.

id.

11
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end basis, including the use of local network facilities to the extent of

their interstate use.

In a traditional circuit-switched network, the jurisdictional status of a call
is simple to determine: if the call originates and terminates in a single
state, it is jurisdictionally intrastate. If the points of origin and
termination are in different states (or different countries), the call is
jurisdictionally interstate. In the packet-switched network environment
of the Internet, the jurisdictional analysis is less straightforward. As the

FCC noted in the GTE ADSL Tariff Order,

“[a]n Internet communication does not necessarily have a point
of "termination in the traditional sense. In a single Internet
communication, an [nternet user may, for example, access
websites that reside on servers in various state (sic) or foreign
countries, communicate directly with another Internet user, or
chat on-line with a group of internet users located in the same
local exchange or in another country, and may do so either
sequentially of simultaneously.” 1

Given the nature and current uses of the Internet, it is not possible to
identify or separate most ISP traffic by jurisdiction. It is not possible to
separate the intrastate and interstate portions of a communication in
which an end user communicates with multiple destinations, some of
which may be within the same state, and some of which may be in
other states or countries. It is not possible to separate the intrastate
and interstate portions when the end user is simultaneously engaged in

intrastate and interstate communication over the Internet. Forwarding

GTE ADSL Tariff Order at ] 22.

12
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and framing technology itself prevents the originating ISP or router from
knowing the ultimate "destination” of many communications. And itis
not possible to determine whether the call is intrastate or interstate

when the location of the destination point is unknown.

As the FCC's Office of Plans and Policy ("OPP") explained in a working

paper issued last year,

[Blecause the Internet is a dynamically routed, packet-switched
network, only the origination point of an Internet connection can
be identified with clarity. Users generally do not open Internet
connections to "call" a discreet recipient, but access various
Internet sites during the course of a single conversation . . . One
Internet "call" may connect the user to information both across
the street and on the other side of the world. I

The OPP working paper concluded that Internet traffic has "no built-in

jurisdictional divisions.” 12

For these reasons, the Internet is a mixed-use facility, and Internet
communications are a paradigm case of jurisdictional inseverability.
Jurisdictionally inseverable traffic is interstate traffic subject to the

FCC's exclusive jurisdiction. Accordingly, al! Internet communications

" See Kevin Werbach, Digital Tornado: The Internet and Telecommunications Policy,
FCC, OPP Working Paper No. 29 (March 1997) at 45; See also Report fo Congress on
Universal Service at 133 (The Internet is a "distributed packet-switched network, which means
that information is split up into smal! chunks or “packets' that are individually routed through
the most efficient path to their destination. Even two packets from the same message may
travel over different physical paths through the network. Packet switching also enables users
to invoke multiple Internet services simultaneously, and to access information with no
knowledge of the physical location of the service where the information resides.")

L Id.

13
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are subject to the FCC's exclusive jurisdiction.

DO INTERNET COMMUNICATIONS THAT ARE PLACED THROUGH
AN ISP “TERMINATE” AT THE ISP?

No, they clearly do not. This question -- where calls to the Internet that
are placed through an ISP "terminate” -- is obviously central and
decisive to this proceeding, and has been authoritatively resolved by
the FCC in the GTE ADSL Tariff Order. The determination of whether
such calls are subject to reciprocal compensation under the reciprocal
compensation requirements of the Communications Act of 1934, as
amended ("the Communications Act"), hinges on this question. As
e.spire states in its complaint, "if the criginating and terminating
locations of the call are within the same local calling area, the call is a
local call subject to reciprocal compensation."' In the GTE ADSL Tariff
Order, the FCC concluded that “the communications at issue here do
not terminate at the ISP’s local server, as some competitive LECs and
ISPs contend, but continue to the ultimate destination or destinations,
very often a distant Internet website accessed by the end user”2 The
same conclusion applies with respect to the issue of where the ISP
Internet traffic at issue in this proceeding terminates. There is no
technical or legal basis for any party to contend that ISP Internet traffic

terminates at the ISP’s local server when carried over a switched-

e.spire Complaint at 11.

GTE ADSL Tariff Order at [18.

14
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circuit, dial-up service, but not if it is carried over a dedicated access
“mmad ate cetl
service such as GTE's ADBSt service. Such a distinction would be

entirely spurious.

Section 251(b)(b) of the Communications Act requires all LECs "to
establish reciprocal compensation arrangements for the transport and
termination of telecommunications."® Section 252(d)(2) specifies that
such reciprocal compensation arrangements must "provide for the
mutual and reciprocal recovery by each carrier of costs associated with
the transport and termination on each carrier's network facilities of calls
that originate on the network facilities of the other carrier." 2 Thus,
under the unambiguous language of the statute, Section 251(b)(5)
reciprocal compensation obligations apply only to traffic that originates
on the network facilities of one LEC and terminate on the network
facilities of another LEC. Likewise, under the unambiguous terms of
the BellSouth-e.spire Interconnection Agreement, only “local traffic”
exchanged between the carriers is subject to reciprocal compensation.
“Local traffic” is defined in the agreement as “telephone calls that
originate in one exchange and ferminate in either the same exchange,

or a corresponding Extended Service Area (‘EAS") exchange” 2

The FCC GTE ADSL Tariff Order forecloses any finding by the FPSC

47 U.S.C. § 251(b)(5).

47 U.S.C. § 252(d)(5).

See BeflSouth-e.spire Interconnection Agreement, Attachment B{emphasis added).

15
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other than that the ISP Internet communications at issue in this
proceeding do not terminate either in the same exchange in which they
originate, or a corresponding EAS exchange. In the FCC's words, “the
communications at issue here do not terminate at the ISP's local
server, ... but continue to the ultimate destination or destinations, very

often a distant Internet website accessed by the end user”.

DOES AN ISP INTERNET COMMUNICATION INVOLVE "TWO

No. Inthe GTE ADSL Tariff Order, the FCC rejected outright the view
that ISP Internet communications consist of “two calls” or two

“components”. The Commission denied that

for jurisdictional purposes, an end-to-end ADSL communication
must be separated into two components: an intrastate
telecommunications service, provided in this instance by GTE,
and an interstate information service, provided by the ISP.
...[Tlhe Commission analyzes the totality of the communication
when determining the jurisdictional nature of a communication.®

This conclusion is fully consistent with decades of FCC and court
precedents, both in the context of enhanced or information services®
and telecommunications services.Z In rejecting the “two-call” theory

with respect to ISP Internet traffic, the FCC cited, inter alia, its

Q.
CALLS"?
A.
MemoryCall decision.Z
L GTE ADSL Tariff Order at 120.

See MemoryCall Order.

16
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An ISP Internet call can, and frequently does, establish a real-time
communication between the end user who initiates the communication
and the destination point or points he or she is seeking to reach on or
beyond the Internet. Information travels in both directions over a so-
called "clear pipe,“ without any change whatsoever, between the two
parties communicating; or, in the case of so-called "broadcast"
services, from a sender to a receiver. It is simply absurd to attempt to
characterize such a real-time communication as involving two steps or

two "interactions.”

The fact that ISP Internet communications may consist of two “distinct
components” or elements — a regulated “telecommunications service”
(the “local call”) and a separate, unregulated, information service — is
essentially irrelevant for purposes of jurisdictional analysis and
reciprocal compensation. As the FCC stated in the GTE ADSL Tariff
Order,

The Commission previously has distinguished between the
“telecommunications services component” and the “information
services component” of end-to-end Internet access for purposes
of determining which entities are required to contribute to

27

See Teleconnect Order.

In the MemoryCall case, the FCC was urged to find that “when the voice mail service

is accessed from out-of-state, two jurisdictional transactions take place: one from the caller to
the telephone company switch that routes the call to the intended recipient’s location, which is
interstate, and another from the switch forwarding the call to the voice mail apparatus and
service, which is purely intrastate”. The FCC rejected this argument, concluding that because
“there is a continuous, two-way transmission path from the caller location to the voice mail
service, there could be but a single call”. See MemoryCall Order at 1620.

17
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universal service. Although the Commission concluded that
ISPs do not appear to offer “telecommunications service”, and
thus are not “telecommunications carriers” that must contribute
to the Universal Service Fund, it has never found that
“telecommunications” ends where “enhanced” information
service begins ... We, therefore, analyze ISP traffic as a
continuous transmission from the end user to a distant Internet
site. 2

The fact that end users typically call into ISPs by dialing a seven-digit
or ten-digit "local” telephone number proves nothing with respect to
where the communication "terminates," the jurisdictional nature of the
communication, and whether it is subject to reciprocal compensation.
For instance, foreign exchange (FX) service involves the end user
dialing a seven-digit or ten-digit telephone number. Nonetheless, FX
service is not, and has never been, treated as terminating at the “called
telephone number." The jurisdictional classification and regulatory
treatment of FX calls is determined based on the point of "completion”
of the call. Where FX service is used on an interstate basis, it is
regulated by the FCC and treated as an interstate interexchange
service. Interstate FX calls are not subject to reciprocal compensation
under local interconnection agreements, even though the telephone
number the end user calls to reach the FX service customer may be a
seven-digit number. The same analysis applies to ISP Internet

communications.

2 GTE ADSL Tariff Order at §20. Even prior to the FCC’s ruling on GTE's ADSL tariff,

the federal district court in lllinois had noted the FCC's warning that “this distinction, although it
does exist, is not the answer to whether the LEC is entitled to reciprocal compensation for
terminating Internet traffic’. See flinois Bell Telephone Co. v. WorldCom Technologies, inc.,
et al., No. 98{1925), Slip op. at 24 (N.D. Ill., July 21, 1998){“lllinois Bell v. WorldCom").

18
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DOES THE FACT THAT THE FCC TREATS INFORMATION
SERVICE PROVIDERS AS “END USERS” RATHER THAN
“CARRIERS” FOR INTERSTATE ACCESS CHARGE PURPOSES
MEAN THAT CALLS MADE TO ISPS ARE “LOCAL” AND,
THEREFORE, SUBJECT TO RECIPROCAL COMPENSATION?

No. The FCC's Part 69 rules governing interstate access charges
establish only two classes of entities for interstate access charge
purposes: (1) interstate carriers and (2) end users. While the FCC
periodically has examined the possibility of establishing other
categories under Part 69, it has never done so. Given this dichotomy,
the FCC in 1983, determined that interstate enhanced service
providers (ESPs) should be treated as end users rather than
interexchange carriers for interstate access charge purposes. Inits
recent Notice of Inquiry on the Internet, the FCC tentatively concluded
that interstate ESPs, including ISPs, should continue to be exempted
from interstate carrier access charges, as such charges currently are

structured 2

However, the critical point here is that the FCC has never held that by
virtue of the ESP exemption, interstate ESPs or [SPs are subject to
state jurisdiction for any other purpose, inclluding reciprocal

compensation. Accordingly, there is no basis for the Commission to

29

Access Charge Reform, Notice of Proposed Rulemaking, Third Report and Order and

Notice of Inquiry, 11 FCC Red 21354 {1996).

19
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conclude that the FCC's classification of ESPs as end users under the
Part 69 regime in any way requires that calls to ISPs be subject to

reciprocal compensation.

Again, the FCC's order addressing GTE's ADSL service tariff resolves
any doubt about the meaning and implications of the ESP exemption.
The FCC categorically rejected ALEC arguments that, “because the
Commission has treated ISPs as end users for purposes of the ESP
exemption, and Internet call must terminate at the ISP’s point of

presence”¥® The FCC added that

the fact that ESPs are exempt from certain access charges and
purchase their PSTN links through local tariffs does not
transform the nature of traffic routed to ESPs ... We emphasize
that the Commission’s decision to treat ISPs as end users for
access charge purposes does not affect the Commission’s ability
to exercise jurisdiction over such traffic.2!

It should be noted that it is because ISP Internet traffic is jurisdictionally
interstate that the FCC has the authority to exempt such traffic from
interstate access charges. “That the FCC exempted ESPs from access
charges indicates its understanding that they in fact use interstate

access service; otherwise, the exemption would not be necessary”.?

GTE ADSL Tariff Order at § 21.

Id.
/d. (emphasis in original).
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THE FLORIDA PSC AND A NUMBER OF OTHER STATE
COMMISSIONS HAVE ORDERED INCUMBENT LECS TO PAY
RECIPROCAL COMPENSATION TO CLECS FOR ISP INTERNET
COMMUNICATIONS PLACED THROUGH ISPS THAT RECEIVE
LOCAL EXCHANGE SERVICE FROM THE CLECS. PLEASE
COMMENT ON THESE RULINGS,

Many of the state commissions that have examined this issue in the
past year, including the Florida PSC, recognized that the question of
whether {SP Internet traffic is subject to reciprocal compensation under
the Communications Act was pending before the FCC. Like the Florida
PSC, they indicated that their determinations were subject to change
once the FCC issued a ruling on the jurisdictional nature of ISP Internet
traffic. The FCC has now acted on the issue. The FCC'’s order
permitting GTE to tariff its ADSL service at the interstate level
constitutes a determination that ISP Internet traffic is jurisdictionally
interstate on an end-to-end basis. That is, the local network facilities
are in interstate use when an end user uses them to communicate over

the Internet through an ISP.

The Florida PSC's previous ruling reflected its conclusion that “the
current law” at the time of its decision “weigh(ed) in favor” of treating
ISP Internet traffic as “local traffic” for reciprocal compensation

purposes.® The law has now been clarified, and it ordains the opposite

WorldCom v. BellSouth at 18.

21
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conclusion. Similarly, the Michigan Public Service Commission stated
that “fw]hen the FCC rules in the pending docket, the Commission can
determine what action, if any, is required.”® Likewise, the West
Virginia Public Service Commission directed the parties appearing
before it in a case similar to the present docket to “bring the FCC's final
determination regarding this issue to the Commission’s attention as
soon as possible to allow the Commission to consider whether any
further action is appropriate.”®® As these statements indicate, to the
extent that these and other state commissions have made
determinations regarding the applicability of reciprocal compensation to
ISP Internet traffic, many of them acted in the absence of definitive
guidance from the FCC. That guidance has now been provided.
Inherent in the GTE ADSL Tariff Orderis a finding that the traffic does

not originate and terminate within a local exchange area.

In several rulings issued before the FCC issued the GTE ADSL Tariff

Order, the federal courts declined to intervene and reverse state

3 See Application for Approval of an Interconnection Agreement between Brooks Fiber

and Ameritech, Opinion and Order, Case Nos. U-11178, et af.,( Jan. 28, 1998) at 14-15.
35 See Petition for Arbitration of Unresolved Issued for the Interconnection Negotiations
Between MCI and Bell Atfantic, Case No. 97-1210-T-PC, Order (Jan. 13, 1996) at 30 and 39-
40; See also Teleport Communications Group Inc. v. lflinois Bell; Complaint as to Dispute
over a Contract Definition, Docket Nos. 87-0404, et al,, Order (March 11, 1898) at 13 (lllinois
Commerce Commission); Complaint Against Bell Atlantic-Maryland, Inc. for Breach of
Interconnection Terms, and Request for Immediate Relief by MFS Intelenet, Letter to David E.
Hali and Andrew D. Lipman by MD P.S.C., September 11, 1897 (Maryland Public Service
Commission); Petition of Birch Telecom for Arbifration of the Rates, Terms, Condifions and
Related Arrangements for Interconnection With Southwestern Bell Telephone Company, Case
No. TO-98-278, Order, April 23, 1996 at 7 (Missouri Public Service Commission); and
Contractual Dispute About the Terms of Interconnection Agreerent Between Ameritech and
TCG, Docket Nos. 5837-TD-100, et al. Letter to Ms. Rhonda Johnson and Mr. Mike Paulson
by Wisconsin PSC Staff, March 31, 1998.
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commission decisions on the reciprocal compensation issue. However,
while upholding such state commission decisions, federal district courts
in Texas and lllinois explicitly recognized the FCC's authority, in the
first instance, to make jurisdictional determinations regarding the traffic
at issue.®® Notably, the federal district court in lllinois strongly signaled
its displeasure with the lllinois Commerce Commission’s (ICC's)
reasoning in determining that Ameritech was required to pay reciprocal
compensation for ISP Internet traffic pursuant to the terms of local
interconnection agreements it had entered into with several lllinocis
CLECs. However, under the “substantial deference” standard for
review of state commission decisions, the court determined that it couid
not reverse the ICC's order. The court pointedly stated that the ICC's
order read “more like a selective review of FCC precedent than solid
reasoning”.3 The court also noted that ‘{a]ny ruling by the FCC on [the
jurisdictional] issue will no doubt affect future dealings between the

parties on the instant case.”®

26

See Southwestern Bell Telephone Co. v. Public Util, Commission of Texas, Case No.

MO-98-CA-43 (W.D. Tex, June 16, 1998). The U.S. District Court for the Western District of
Texas — Midland-Odessa Division upheld a Texas Public Utilities Commission order requiring
Southwestern Bell Telephone Company (SWBT) to pay reciprocal compensation for “local”
calls to ISPs that receive local exchange service from CLECs that compete with SWBT. The
court relied heavily on the discussion of Internet access in the FCC's Universal Service Order
and Report to Congress. The FCC subsequently informed the court, in an Amicus Curiae
brief, that the court had erred, and that the FCC had not yet resolved the question of whether
CLECs are entitled to reciprocal compensation for Internet calls that are routed through an ISP
to which the CLEC provides local exchange service.

37

6

See lifinois Bell v. WorldCom, slip op. at 24.

Id. Slip op. At 18.
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The U.S. Court of Appeals for the Eighth Circuit also recognized the
FCC's right in the first instance to determine the jurisdictional nature of
communications.2 The court upheld the FCC’s decision to continue
exempting information service providers from interstate access charges
as an appropriate exercise of the agency’s discretion over interstate

traffic, rather than because any portion of these calls was local. 2

IN THE GTE ADSL TARIFF ORDER, THE FCC STATED THAT ITS
FINDINGS DID NOT CONSTITUTE A DETERMINATION
CONCERNING THE ISSUE OF RECIPROCAL COMPENSATION FOR
ISP INTERNET TRAFFIC. PLEASE COMMENT.

It is clear from the tenor of the GTE ADSL Tariff Order that the FCC
wishes to ensure that incumbent LECs continue to subsidize alternative
LECs ("ALECs"). The FCC implicitly recognizes that a logical
consequence of its finding that ISP Internet traffic is interstate in nature
- a finding the agency was compelled by the law and the facts to reach
— will be a substantial reduction in one of the major sources of such
ALEC subsidies: reciprocal compensation payments from incumbent
LECs to competitive LECs. Having determined that such traffic is
jurisdictionally interstate, it would be entirely appropriate for the FCC to
consider adopting a new interstate charge to permit LECs to recover

the costs they incur to carry calls to I1SPs that originate on another

I&

See Southwestern Bell Telephone Co. v. FCC, No. 97-2618 (8" Cir., Aug. 19, 1998).

Id.
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LEC’s network. But in establishing such a new interstate charge, the
FCC would be required to proceed in a manner consistent with its
statutory ratemaking authority and its own rules. It could not, for
instance, impose such a rate retroactively. Moreover, such a new
interstate charge would have to provide a mechanism to collect the
required revenues either in the form of a charge on the end users who
connect to the Internet through the ISP, or in the alternative, as a

subsidy collected from users in general.

The GTE ADSL Tariff Order seems to imply that the FCC believes it
has the authority to dictate or affect state commission decisions
interpreting interconnection agreements or arbitrating interconnection
disputes under Section 251 and 252, including decisions regarding
reciprocal compensation. Under the Communications Act, as
interpreted by the federal courts, the FCC has no such authority. The
FCC properly determined that it has jurisdiction over ISP Internet calls
because such calls are part of an end-to-end interstate "communication
by wire”. But the FCC cannot leverage this finding into authority over
interconnection agreements, including the reciprocal compensation
provisions of such agreements. Nor does the FCC have authority to
delegate to the state commissions, or indeed any other agency, the

power to set or regulate rates for any interstate service.

AS A MATTER OF PUBLIC POLICY, SHOULD ISP INTERNET
TRAFFIC BE SUBJECT TO RECIPROCAL COMPENSATION UNDER

25
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1 ILOCAL INTERCONNECTION AGREEMENTS?

3 A No, it should not. Even if lawful, requiring the payment of reciprocal

4 compensation for ISP Internet traffic, pursuant to local interconnection
5 agreements would be unsound public policy. It would hinder the
6 development of competition in Florida's local exchange services
7 market, cause significant economic distortions in the still-evolving
8 information services industry, and create disincentives for investment
g and innovation in the underlying networks that support the Internet.
10 Such negative consequences are already apparent in those markets
11 where reciprocal compensation currently is being paid by incumbent
12 LECs for such traffic.
13
14 First, where reciprocal compensation applies t0 ISP Internet
15 communications, competition among LECs to serve a large class of
16 local customers -- heavy Internet users who access the Internet
17 through an {SP -- has been reduced or eliminated. There currently are
18 in excess of 24 million households that subscribe to ISPs and other
19 consumer "online" services, and the number of such subscribers is
20 growing at an annual rate of 34 percent.2 In a system where
21 BellSouth, as the LEC that serves such a subscriber, is required to pay
22 reciprocal compensation to e.spire or another ALEC that serves the
23 subscriber's chosen ISP, such payments could, under BellSouth's
24
25 4 Interactive Services Report, January 23, 1998, at 1 (citing online subscribership

statistics as of December 31, 1997).
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interconnection agreement with e.spire, easily reach almost $100 or
more per subscriber, per month. e.spire, which has no "carrier of last
resort" obligations in Florida, may simply refuse to serve subscribers
who generate large reciprocal compensation outflows by remaining
connected to the Internet for extended periods of time. Only BellSouth
is required to serve such customers as a practical matter. In this
environment, BellSouth has no market-based opportunity to generate
inbound reciprocal compensation payments that would offset the
payments it must make to e.spire. For instance, in Miami, BellSouth is
allowed to collect no more than the monthly flat-rate charge of $10.65
{residential) or $29.10 (business) to provide local service to these end
users. Yet, BellSouth is required to pay out up to $100 or more to
e.spire to "compensate” the latter for the use of its network to carry ISP
Internet calls from these end users. Under these conditions, no market
to provide local exchange service to end-users who access the Internet
intensively over the public switched network can possibly develop. in
an economically rational policy framework, such high-volume users
should be prime targets for competing LECs, not left out of competitive

developments.

Second, if reciprocal compensation applied to ISP Internet calls,
competition among LECs to provide local exchange service to [SPs
would continue to be distorted. Instead of competing on the basis of
service quality, technological improvements, or other sound bases,

e.spire and other ALECs would continue to benefit from artificial
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incentives to serve as the local exchange carrier for ISPs at
uneconomic rates, and to establish or acquire their own ISP operations
-- as, indeed, they have done -- simply to benefit from reciprocal

compensation inflows.

It is "worth it" to the ALECs to give away service to |SPs, or price such
service below cost, in order to generate windfall reciprocal
compensation payments from BellSouth. For example, it was
sufficiently advantageous for intermedia Communications, Inc., an
ALEC based in Florida, to own its own ISP that it was willing to
purchase a majority interest in a money-losing ISP -- Digex -- for $150
million, a price equivalent to approximately 20 times Digex's
revenues.®2 BellSouth has no comparable opportunity to generate

similar windfalls from the ALECs.

The purpose of reciprocal compensation for local traffic is to ensure
that a LEC is able to recover its actual costs of terminating local traffic
that originates on another LEC's network, not to serve as a source of
capital infusion for new entrants. Reciprocal compensation pursuant to
local interconnection agreements is, as a matter of public policy, a
totally inappropriate way to compensate an ALEC for carrying Internet

communications that are placed through ISPs it serves.

See TR Daily, June 5, 1957.
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Q. SO WHO SHOULD BEAR RESPONSIBILITY TO PAY e.spire FOR
THE COSTS IT INCURS TO CARRY ISP INTERNET TRAFFIC?

A To the extent that any carrier incurs costs in carrying traffic to an ISP, it
should be allowed to recover the reasonable costs involved in carrying
such traffic. Such costs should be recovered either from the end user
or the ISP, and not from- other users who do not make calls to ISPs.
The FCC has now belatedly recognized that it has jurisdiction over
such traffic. Alternatively, the FCC has the authority to review tariffs
filed by carriers proposing interstate charges to recover their cost of
carrying this.®2 Neither e.spire nor any other ALEC, for example, is
precluded from filing an interstate tariff proposing a charge on ISPs for
carrying to them traffic that originates on another LEC's network.
Indeed, the National Association of Regulatory Utility Commissioners
(* NARUC") has suggested in a working paper that this is one of the
approaches that could be considered for recovery of the cost of

carrying ISP traffic. %

However, reciprocal compensation is neither a lawful nor appropriate
means for compensating LECs for the cost of carrying ISP Internet

traffic. Reciprocal compensation for ISP Internet traffic would result in

8 The FCC has been proposing for more than 10 years to address the compensation issues
raised by its access charge waivers for enhanced services. Its failure to do so has hurt
incumbent LECs and ALECs alike.

“ See NARUC Internet Working Group, Policies on Pricing and Universal Service for

Internet Traffic on the Public Switched Network, National Regulatory Research Institute (April
1998).
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the recovery of many times the actual costs e.spire incurs to carry ISP
Internet traffic that originates on BellSouth's network. in fact, reciprocal
compensation for such traffic would produce a windfall gain for e.spire.
Because of the major differences in Internet usage and usage of the
public switched telephone network, a per-minute charge would not be
appropriate if it were developed on the basis of the characteristics of

local voice calling patterns.

Call set-up represents a significant portion of the total costs a LEC
incurs to terminate a call that originates on another LEC's network.
However, the per-minute reciprocal compensation rate is the same for
each minute of a call. The rate represents the average of the call set-
up and other costs over the duration of a call, and is set on the basis of
the average measured duration of a call. Thus, on average, the
terminating LEC recovers its actual costs. But because the average
Internet communication that is placed through an ISP lasts far longer
than the average voice call, application of the reciprocal compensation
rate to such traffic would result in a significant over-recovery of the

ALEC's costs.

Section 252(d)}{2)(A)(i) states that a State commission shall not
consider the terms and conditions for reciprocal compensation just and
reasonable unless they provide for the "recovery by each carrier of

costs associated with transport and termination” of calls that originate
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on another carrier's network.2® The application of reciprocal
compensation to ISP traffic would be unjust and unreasonable because
it would, for the reasons explained above, result in the over-recovery of

the costs a LEC incurs when such traffic traverses its network.

HOW WOULD YOU SUMMARIZE YOUR TESTIMONY?

The Florida PSC should not require the payment of reciprocal
compensation for ISP Internet traffic. The FCC's recent Order
addressing GTE's ADSL tariff reaffirms that Internet communications
are jurisdictionaily interstate and that local network facilities used in
Internet communications are in interstate use. Because all Internet
communications are jurisdictionally interstate in nature, they are subject
to the FCC's exclusive jurisdiction. As a matter of law, such interstate
communications cannot be subject to reciprocal compensation under
Section 251(b)(5) of the Communications Act. Even if the FPSC had
jurisdiction to require reciprocal compensation for ISP Internet traffic, it
should not do so for public policy reasons. The market distortions and
inefficiencies that would result from such a requirement are

fundamentally inconsistent with sound public policymaking.

DOES THIS CONCLUDE YOUR TESTIMONY?

Yes, it does.

47 U.S.C. § 252(d){2)(A)(i).
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BY MS. WHITE:

Q And the only exhibit you had to your direct
testimony was an appendix one, I believe, which was your
curriculum vitae?

A Yes, that's correct.

Q Okay. Did you also cause to be filed rebuttal
testimony consisting of eight pages?

A Yes, I did.

Q And do you have any changes to that testimony at
this time, separate from --

A No, I do not.

Q -- anything you may want to do to reform the
motion?

y:% No, I deo not.

Q Okay. If I were to ask you the questions
contained in the pre-filed rebuttal testimony today,
would your answers to those questions be the same?

A Yes, they would.

MS. WHITE: BAnd I would ask to have the rebuttal
testimony of Mr. Halprin to be inserted into the
record,

COMMISSIONER JOHNSON: It will be so inserted.
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BELLSOUTH TELECOMMUNICATIONS, INC.
DIRECT REBUTTAL TESTIMONY OF ALBERT HALPRIN
BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

DOCKET NO. 981008-TP

December 10, 1998
PLEASE STATE YOUR NAME AND BUSINESS ADDRESS.

Albert Halprin, 1100 New York Avenue, N.W., Suite 650 East, Washington,

D.C., 20005.

ARE YOU THE SAME ALBERT HALPRIN WHO FILED DIRECT
TESTIMONY IN THIS PROCEEDING ON NOVEMBER 12, 1998?

Yes, [ am.

WHAT IS THE PURPOSE OF THIS TESTIMONY?

The purpose of my testimony is to rebut assertions contained in the direct
testimony of James C. Falvey, filed on behalf of e.spire Communications, Inc.
(“e.spire”). Specifically, my rebuttal testimony will demonstrate that there is
no basis in fact or law for Mr. Falvey’s claim that Internet communications that

take place through an Internet service provider (“ISP”) “terminate” on the
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network facilities of the local exchange carrier that provides locai exchange

service to the ISP.

Q. AT PAGES 5-8, MR. FALVEY CITES VARIOUS FACTS AND STATEMENTS FROM
FCC ORDERS IN SUPPORT OF HIS ASSERTION THAT ISP INTERNET
COMMUNICATIONS ARE "LOCAL" CALLS THAT “TERMINATE” AT THE ISP.

PLEASE COMMENT.

A The Federal Communications Commission ("FCC") orders Mr. Falvey cites do

not stand for the proposition for which he claims they stand. In two recent
orders, the FCC has explicitly rejected Mr. Falvey’s tortured interpretation of
these orders. In its ruling allowing GTE to tariff its DSL service at the
interstate level, the FCC stated the Internet communications that take place
through an ISP are jurisdictionally interstate “from the end user to a distant
Internet site” and “do not terminate at the ISP’s local server."Y The FCC
subsequently incorporated the reasoning set forth in the GTE DSL Order in a
separate order allowing the Bell Atlantic Telephone Cos., BellSouth
Telecommunications, Inc., GTE System Telephone Cos., and Pacific Bell

Telephone Co. to tariff their DSL services at the interstate level ¥

Y See GTE Tel. Operating Cos. GTOC Transmittal No. 1148, Memorandum
Opinton and Order, CC Docket No. 98-79, FCC 98-292 (rel. Oct. 30, 1998) ("GTE
DSL Order™).

y See Bell Atlantic Telephone Cos., et al., Memorandum Opinion and Order, CC
Docket 98-168 et seq., FCC (8-317 (rel. Nov. 30, 1998).
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Mr. Falvey dismisses the FCC's DSL orders as irrelevant to this proceeding
because they addressed dedicated access services. That is incorrect. It is a fact
that the FCC's orders, issued in the context of tariff investigations, applied to
the-specific dedicated access services at issue in the tariffs. As a matter of law,
the only matter the FCC could decide in the DSL orders was whether the
services could lawfully be tariffed at the interstate level. However, that in no
way renders irrelevant the reasoning and congclusions in the orders regarding
the jurisdictional nature of ISP Internet communications. On the contrary, the
FCC’s jurisdictional analysis, and its conclusion that ISP Internet
communications do not terminate at the ISP, necessarily apply to the
communications at issue in this proceeding. Whether an ISP Internet
communication is initiated over a dedicated service or a dial-up service has no
effect whatsoever on the jurisdictional nature of the communication, and does
not change the answer to the question of where the call terminates. Inthe GTE
DSL Order, the FCC stated that it analyzes “ISP traffic as a continuous
transmission from the end user to a distant Internet site.”? It did not qualify
this statement, because there is no difference in the analysis depending on
whether the end user connects to the Internet over a dedicated access service or

a dial-up service.

GTE DSL Order at para. 20.
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The core of Mr. Falvey’s contention is that an ISP Internet communication
somehow cdnsists of two calls or “two components.” The FCC’s DSL orders
categorically dismiss the two-call theory and its varations. Mr. Falvey
contends that ISP Internet communications consist of "two components": a
"loeal” call from the end user to the ISP, which he defines as
"telecommunications,” and an information service that commences at the ISP,
which he defines as "information." As explained in my direct testimony, the
FCC consistently has rejected this and all other variations of the two-call
theory, and its approach has been upheld by the courts. Under these
established precedents, the jurisdictional nature of a communication is
determined on an end-to-end basis, from the point of inception to the point of
completion. The FCC again rejected Mr. Falvey's two-call theory in the GTE
DSL Order, expressly rejecting Mr. Falvey's interpretation of its Universal
Service Order. The Commission explained that it distinguished in the

Universal Service Order

between the "telecommunications services component” and the "information
services component” of end-to-end Internet access for purposes of determining
which entities are required to contribute to universal service. Although the
Commission concluded that ISPs do not appear to offer "telecommunications
service," and thus are not "telecommunications carriers" that must contribute to
the Universal Service Fund, it has never found that "telecommunications" ends
where "enhanced” information service begins ... We, therefore, analyze ISP
traffic as a continuous transmission from the end user to a distant Internet site.¥

4f

Id.
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Again, the FCC's analysis, while provided in the context of an order addressing
a tariff for a dedicated access offering, unquestionably applies to the traffic at
issue in this proceeding. Indeed, the previous decisions cited by the FCC in
rejecting the two-call theory, including the MemoryCall Order,” Teleconnect
Order,® and Southwestern Bell Order,” all concern switched, dial-up services.
It is simply untenable to argue, as Mr. Falvey appears to do, that although an
ISP Internet communication is not segregable into "two components" when the
end user accesses the ISP using a dedicated access service, it is segregable
when the end user uses a dial-up service. The notion that the Commission’s
holding rejecting the two-call theory applies only to dedicated services,
notwithstanding the fact that it was formulated in the context of dial-up

services, 1S absurd.

Mr. Falvey also dwells on the fact that the FCC has treated ISPs as end users
for purposes of interstate access charges, and appears to believe that this

renders ISP Internet traffic "local” and he argues that this means that such

4 See Petition for Emergency Relief and Declaratory Ruling Filed by the

BellSouth Corporation, Memorandum, Opinion and Order, 7 FCC Red 1619 (1992)
("MemoryCall Order").

& See Teleconnect Co. v. Bell Telephone Co. of Pennsylvania et al, 10 FCC Red
1626, 1629-30 (1995) ("Teleconnect Order™), aff'd, Southwestern Bell Telephone Co.
v. FCC, No. 95-119 (D.C. Cir. June 27, 1997).

v See Southwestern Bell Tel. Co. Transmittal Nos. 1537 and 1560 Revisions to
Tariff F.C.C. No. 68, Order Designating Issues for Investigation, 3 FCC Rcd. 2339
(1988) at 2341 ("Southwestern Bell Order").
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traffic terminates at the ISP. The fact that the FCC has exempted ISPs and
other interstate enhanced service providers ("ESPs™) from interstate access
charges and allows them to provide their interstate services over state-tanffed
local exchange lines in no way transforms their traffic into "local” traffic. Nor
does this fact in any way alters the point of termination of such traffic. In the
GTE DSL Order, the FCC, citing its past orders addressing the ESP exemption,

stated that

The fact that ESPs are exempt from certain access charges and purchase their
PSTN links through local tariffs does not transform the nature of traffic routed
to ESPs. That the Commission exempted ESPs from access charges indicates
its understanding that they in fact use interstate access service; otherwise, the
exemption would not be necessary.?

In so stating, the FCC in no way distinguished between ESPs that use dedicated
access services and ESPs that provide service over switched, dial-up services.
1t is disingenuous for Mr. Falvey to pretend that the FCC's statement has no
bearing on this proceeding. On the contrary, the FCC's discussion clearly

supports BellSouth's position that the ISP Internet traffic at issue in this

proceeding is interstate and, therefore, not "local” traffic.

AT PAGES 11-12, MR. FALVEY REFERS TO THE FLORIDA PSC'S
SEPTEMBER 15, 1998, DECISION IN THE WORLDCOM CASE.

WHAT, IF ANY, DIFFERENCES EXIST BETWEEN THAT CASE AND

Id. at para. 21.



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

o,
&
OO
@&;ﬁ
O

THE e.spire. COMPLAINT THAT SHOULD LEAD THE PSC TO
REACH A DIFFERENT DECISION?

A. In its September 15, 1998, decision, the Florida PSC stated carefully that its
deciston reflected its conclusion that "the current law" at the time of its
decision "weigh(ed} in favor" of treating ISP Internet traffic as "local traffic"
for reciprocal compensation purposes.? The Florida PSC noted that the FCC
had not yet ruled on the jurisdictional nature of ISP Internet traffic.¥ That
decision was rendered before the FCC issued its DSL orders, which clarified
the issues on which the Florida PSC found "some room for interpretation." In
my opinion, the “current law” at the time of the PSC’s September 15, 1998,
Order weighed in favor of finding that ISP Internet traffic was interstate traffic.
But there can be no question now that the "current law" clearly weighs in favor
of a finding that ISP Internet traffic is jurisdictionally interstate traffic on an

end-to-end basis, and does not include a "local" component that terminates at

the ISP.

Q. AT PAGE 9, MR. FALVEY ARGUES THAT IF ISP INTERNET
TRAFFIC IS NOT SUBJECT TO RECIPROCAL COMPENSATION,

4 See Complaint of WorldCom Technologies, Inc., et al., v. BellSouth

Telecommunications Inc., Final Order Resolving Complaints, Docket Nos. 980184-
TP, 980495-TP, and 980499-TP (Sept. 15, 1998) ("WorldCom v. BellSouth").

v Id at 18,
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"e.spire WILL NOT BE COMPENSATED AT ALL." DO YOU
AGREE?

No, I do not. Reciprocal compensation is not the only means, nor is it the most
appropriate means, for e.spire to recover the costs it incurs to serve its ISP
customers. Nothing precludes e.spire, for instance, from charging ISPs for
terminating traffic. Indeed, as I noted in my direct testimony, the National
Association of Regulatory Utility Commissioners ("NARUC") has suggested in
a working paper that this is one of the approaches that could be considered to

" To the extent that e.spire incurs

recover the cost of carrying ISP traffic.
costs in carrying ISP traffic, it should be allowed to recover the actual costs
involved in carrying ISP Internet traffic that originates on BellSouth's network,

including a reasonable profit. But reciprocal compensation is not an

appropriate mechanism to ensure recovery of such cost.
DOES THIS CONCLUDE YOUR TESTIMONY?

Yes, it does.

See NARUC Internet Working Group, Policies on Pricing and Universal

Service for Internet Traffic on the Public Switched Network, National Regulatory
Research Institute (April 1998).
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BY MS. WHITE:
Q And you had no exhibits attached to your

rebuttal testimony?

A That is correct.

Q Mr. Halprin, have you prepared a summary of your
testimony?

A Yes, I have.

The purpose of my testimony today is to describe
in detail what occurs when an end user communicates over
the Intranet through an Internet service provider; and
based on this description, to explain why such a call is
not a local call and does not terminate within the local
exchange.

The intranet is an intraconnected network of
computers, which are linked by virtue of the fact that
they all use the so-called TCPIP suite of protocols.

This network can be accessed in one of three ways. One,
a given site can, in fact, be a portion of the Internet
at all times. The second mechanism by which it can be
accessed is to a dedicated line provided by one or more
telecommunications companies. And the third method is
over a dial-up switch access connection, which is used to
establish a temporary connection to the Internet.

The function of accessing the Internet begins

when any one of these users gets what is called an IP.
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An IP is a specific address on the Internet. And at the
point at which any user has an IP, they are then part of
the Internet and are able to communicate seemlessly to
any other location designated by an IP on the Internet.

These communications, by their nature, can take
prlace not just sequentially, but simultaneously, in
contrast to the way a circuit switch network works, where
people make a series of calls. B2&nd one can say, this
call was made around the corner, this call was made from
Tallahassee to Miami, this call was made from Tallahassee
to Washington, D.C., and this call was made from
Tallahassee to Paris, France.

On the Internet, simultaneous communications
between any point, including a point here in Tallahassee
and multiple other points on the Internet can be taking
place at precisely the same point in time.

Because of that, a call to the Internet
regularly and routinely involves a communication by wire
between the point of origination -- which may be a point
in Tallahassee, a point in Miami, a point in Washington,
D.C., or a point in Paris, France -- and the point of
termination, which would be the location of the computer
within IP, which itself is on the Internet.

The fact is that the entire history of the

development of competition in the United States of
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America is a history of people dialing seven digit calls,
which, while they are seven digits, are not deemed to
originate and terminate in the same local exchange and
have been determined to be interstate in nature.

Because of this, it's -- as I testified here,
the FCC has historically and continually during the past
20 years or so -- both during the period which I was
there and subsequently -- treated such calls as being in
interstate communications; which has required a finding
by the FCC that they involve intrastate communications by
wire and do not originate and terminate inside the same

local exchange. That's the summary of the testimony.

MS. WHITE: Mr., Halprin is available for

cross—-examination.

MR. HORTON: ﬁo questions.

COMMISSIONER JOHNSON: Okay.

Staff.

MS. KEATING: I have no questions.

COMMISSIONER JOHNSON: You don't have any

guestions?

Well, I have got to ask you at least one

question then, for sure.

What happens -- and I wasn't on this particular

case. Maybe Commissioner Jacobs was, that we were

dealing with ECSs, somewhere up in north Florida.
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And one of the ladies that testified talked about
trying to reach her Internet service provider, and
she got a lot of hang ups. And what concerned her
is, when she got her telephone bill, it was within an
ECSs or a 25 cent call. So she kept -- she was
billed the 25 cents.

And her issue was that -- not that she was being
billed 25 cents, but because it was hanging up so
quickly, she was being billed 25 cents. I gquess she
was accustomed to it, because she thought this was a
call that would require 10 cent calling. And to
that -- to that issue, it just raises -- under your
analysis, what happens to those kind of situations in
regulation; and is it ECS call no longer an ECS call,
should BellSouth say, oh, we don't get what money,
because this is interstate? How do we handle that?

WITNESS HALPRIN: Yes, ma'am. Well, for better
or for worse, the FCC has issued an corder, which it
has announced it's currently pending, which requires
incumbent LECs, not CLECs, but incumbent LECs and
incumbent LECs along to rate those calls to Internet
service providers exactly the same as if they were
local calls.

In other words, even if BellSouth or GTE or any

other ILEC here in Florida -- or anywhere else in the
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country -- wanted to charge those calls differently,
they -- because those are interstate calls, the FCC
has jurisdiction over them. And it has told them,
you can't charge more, you c¢an't have a surcharge on
them; but you can't charge less.

So until the F-- the FCC has also announced a
proceeding in which it has recognized that this
method of collection is not a good one, and has
promised to reform it. But until it reforms it, the
local telephone company in that case, outside -- I
hate to say -- you always hate to say to a
commission, they don't have power over everything.
But the local ILEC, if it's an ILEC, has no
jurisdiction, no authority to do anything, other than
foliow the FCC order, and to charge that call exactly
as if it were a local call. That's what the FCC did
for years --

COMMISSIONER JOHNSON: Okay.

WITNESS HALPRIN: ~-- with interstate FX calls
and CCSA calls and with ONLS. And it currently does
that for Internet calls to Internet service
providers.

COMMISSIONER JOHNSON: So let me make sure I
understand, then. So -- and they charge it as if it

was a local call, and so then it depends on what the
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State had in its tariff, as to the price?

WITNESS HALPRIN: Yes, that's correct.

The FCC -- this is the one case in which the FCC
sort of permits incorporation of a tariff.

COMMISSIONER JOHNSON: Yeah.

WITNESS HALPRIN: 1In other words, they say for
this interstate call -- this isn't the only one. The
other one is to a classic enhanced service provider.

In other words, where it doesn't get packatized
until it goes out of state. For those calls and
calls to the Internet, the FCC has essentially said
that the ILEC has to do exactly what the state orders
it to do for a local call.

COMMISSIONER JOHNSON: Oh, okay. So --

WITNESS HALPRIN: And I do want to point out
once again, they have said that's an inadequate
temporary solution, and they promise to reform it.
But they have been making that promise in the case of
enhanced service providers for 16 years now. And
time is running.

COMMISSIONER JOHNSON: So if they were t6 -
let's —- and thank you for that edifying. To the
extent that the FCC changed that structure, and if
this lady was on her telephone calling that place --

wherever this ISP was —-- under state law, it would be
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treated as a 25 cent call. But if she got on her
computer and dialed to the same place, when the FCC
changes it, it might be structured a little
differently. 1Is that what you are saying?

WITNESS HALPRIN: That's correct. The FCC has
promised to change that. And, hopefully, will at
some point soon. But you're absolutely correct.

COMMISSIONER JOHNSON: Okay. So the determining
factor is whether it's dialed up over the computer
versus dialed up -- well, see -- it's -- then it's on
the same line. How can they do that?

WITNESS HALPRIN: I understand it's the same
line. But for -- the fact is that there are a lot of
seven digit calls -- and always have been --

COMMISSIONER JOHNSON: Sure.

WITNESS HALPRIN: -- which are interstate in
nature, and it's the FCC that determines how they are
charged for. I mean, the old EMFIA execunet calls
were all seven digits. And today, there are hundreds
of so-called call-around companies. And they are
supposed to be paying interstate access charges. And
they are supposed to be getting, you know, credits,
so nobody pays both the local call.

There is a variety of enforcement issues,

particularly with some of the call-around pecple. I
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don't have anything against any of them in
particular, but the difference is if it's an enhanced
service call that's made over a telephone with no
computer involved at all, as there can be, that's
subject to FCC jurisdiction as well. And the FCC has
promised it is going to change that, too. So the
basis for the difference is not whether it's a voice
call or a computer call, but whether it's subject to
the FCC's jurisdiction or the state's jurisdiction.

And as I say, for a period of more than 20
years, we have lived in a world where there are a
certain percentage of seven digit calls that are
subject to the FCC's jurisdiction. Before Internet,
it probably was somewhere in the neighborhood of two
to four percent with Internet. Today, it appears to
be 10 to 15 percent and growing.

COMMISSIONER JOHNSCON: Really?

WITNESS HALPRIN: But we need a co-existence.
But as I said, the notion that there are seven digit
calls where the charge is determined by the FCC and
not the state, has existed continually for more than
20 years.

COMMISSIONER JOHNSON: Okay. That's good.

I am just trying to decide if I want you to give

me a late file to give me more examples, just because
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-- I can get my staff to -- I don't know. You did a
pretty good job.

Now, I will get my staff to do it.

COMMISSIONER JACOBS: I would be interested.

COMMISSIONER JOHNSON: You think so? Just for our
edification.

WITNESS HALPRIN: Yes. I would -- yeah, I'd be
happy to do a brief sort of history of seven digit
dialing under interstate jurisdiction, if that would
be helpful.

COMMISSIONER JOHNSON: Yes. Could we -- we will do
that as a late filed.

WITNESS HALPRIN: Yes. I hate to promise on
behalf of -- since I am an expert witness here,
but -- I -- I promise I will do it whether or not
BellSouth pays for it. There you go, that probably
cost me something.

COMMISSIONER JOHNSON: Uh-oh.

QOkay. We will mark that as a late filed Exhibit
10.

{(Whereupon, Hearing Exhibit No. 10 was marked
for identification.)

COMMISSIONER JOHNSON: And short titled --

WITNESS HALPRIN: If they won't, I will file it

for your tell.
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COMMISSIONER JOHNSCON: -~ Halprin's history of seven
digit dialing and -- what should I call it?

WITNESS HALPRIN: Yeah. Interstate --
intrastate seven digit dialing is probably a good
title.

COMMISSIONER JOHNSON: Intrastate seven digit
dialing.

Thank you.

Do you have any questions, Commissioner Jacobs?

Redirect?

MS. WHITE: No redirect.

COMMISSIONER JOHNSON: Exhibits?

MS. WHITE: No exhibits.

COMMISSIONER JOHNSON: No exhibits, just a late
filed.

COMMISSIONER JOHNSON: Okay. Thank you, sir.

WITNESS HALPRIN: Thank you.

(Witness excused.)

COMMISSIONER JOHNSON: Anything else to come before
the Commission this afternoon?

I guess we need a date on the late filed.

Mr. Halprin, how long do you think it will take
you to prepare?

MR, HALPRIN: Next week be acceptable?

COMMISSIONER JOHNSON: That's fine.
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Okay. We will show that 10 days.

MS. KEATING: Okay.

COMMISSIONER JOHNSON: Mr. Horton, did you have --

MR. HORTON: I was just going to ask what the
briefing schedule is, because I don't have any.

COMMISSIONER JOHNSON: Okay.

MS, KEATING: Briefs are due February 3rd.
Staff ié currently scheduled to filé its
recommendation March 4th, and we are scheduled to
bring that before the Commission on March 16th.

COMMISSIONER JOHNSON: Anything else?

Thank you. This hearing is adjourned.

MR, HORTON: Thank you.

MS. WHITE: Thank you.

(Whereupon, the proceedings were concluded at

4:40 p.m.)
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Docket No. 981008-TP

e.spire Communications, Inc.’s Responses to

FPSC Staff’s 1st Request for Production of Documents
Page 1 of 1

1. If e.spire has the capability of isolating the Minutes of Use of traffic to its ISP
customers, please provide a report identifying the percentage of local traffic
attributable to calls to ISPs for the first month in which the total Minutes of Use for
terminating local traffic exceeded two million minutes in Florida.

Response:  e.spire does not have the technical capability to isolate MOU of traffic to ISP
customers.
2. Please provide a usage report that shows the difference in Minutes of Use for

termination of local traffic in Florida between BellSouth and e.spire on a monthly
basis from the beginning of the Interconnection Agreement with e.spire. Please
provide this report, if possible on an IBM formatted diskette using Excel in the
following format:

Example:
Number of Number of
Originating Terminating Difference in
Local Traffic Local Traffic Minutes
Month Year (minutes), A {minutes), B (A-B)
July 1997 100 25 75
August 1997 34 12 22
Response:  e.spire does not have such reports from the beginning of the interconnection

agreement but will provide such information as is available. Some of the
information is contained in Exhibit KAC-2. e.spire considers usage
information to proprietary and confidential.
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Docket No. 981008-TP
e.spire Communications, Inc.’s Responses
to FPSC Staff’s First Set of Interrogatories

Page | of 1

1. Please provide e.spire’s interpretation or definition of “call termination,” as it relates
to Section VI (A) of the Interconnection Agreement between BeilSouth and e.spire.
With your definition, please include an explanation regarding why e.spire believes
that a call to an Internet Service Provider (ISP) is terminated at the local number of
the ISP.

Response:  For purposes of Section VI(A) and the Agreement, call termination occurs
when a call is delivered to the exchange bearing the called number. When a
customer dials a number and establishes a connection with the exchange to
which the dialed number is assigned, then that call is “terminated” and a call
record is generated. Whether the dialed number is a voice phone, fax,
answering machine or modem does not alter the fact that a customer has
dialed a local number and established a connection with the exchange to
which the dialed number is assigned.

This is also addressed at length in the direct and rebuttal testimony filed on
behalf of e.spire.

2. Does e.spire have the capability of isolating the Minutes of Use of traffic to its ISP
customers? :

Response: . No.

Response provided by: James C. Falvey, Esq.
e.spire™ Communications, Inc.
133 National Business Parkway, Suite 200
Annapolis Junction, Maryland 20701
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BellSouth Telecommunications, Inc.
150 8. Monroe Street, Suite 400
Tallahassee, FL 32301

Norman H. Horton, Jr.



EXHIBIT NO. e
DOCKET NO: 981008~TP
WITNESS: Jerry D. Hendrix

PARTY: BellSouth

DESCRIPTION:
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Staff’'s First Set of Interrogatories and
First Request for Production of

Documents.

PROFFERING PARTY:

FLORIDA PUBLIC SERVICE COMMISSION
DOCKE
0. 2210087 exupir g (3

COMPANY/ qé-{«-
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Legal Department

MARY K. KEYER
General Attorney

BellSouth Telecommunications, inc.
150 South Monroe Street

Room 400

Tallahassee, Florida 32301

(404) 335-0729

January 6, 1999

Via Hand Delivery

Beth Keating

Staff Counsel

Fiorida Public Service Commission
2540 Shumard Oak Boulevard
Tallahassee, FL 32399-0850

Re: Docket No. 981008-TP

Dear Ms. Keating:

Enclosed are BellSouth Telecommunications, Inc.’s Answers to Staff's
First Set of Interrogatories, Nos. 1-6, dated December 7, 1998.

Sincerely, (\
Moy KK
Mary K. Keyer ng\

Enclosures

cc: All parties of record
A. M. Lombardo
N. B. White
William J. Ellenberg Il (w/o enclosures)



CERTIFICATE OF SERVICE

Docket No. 981008-TP

| HEREBY CERTIFY that a true and correct copy of the foregoing was

served via U.S. Mail this 6th day of January, 1999 to the following:

Beth Keating, Esq.

Legal Counsel

Florida Public Service Commission
2540 Shumard Oak Blvd.
Tallahassee, FL 32399-0850

Tel. No. (850) 413-6199

Fax No. (850) 413-6250

Norman H. Horton, Jr., Esq.
Messer, Capareilo & Self, P.A.
215 South Monroe Street
Suite 701

Tallahassee, FL. 32301

James C. Falvey, Esq.

e.spire Commupnications, Inc.
133 National Business Parkway
Suite 200

Annapolis Junction, MD 20701

Mary'X. Kgyer ()




BellSouth Telecommunications, Inc.
FPSC Docket No. 981008-TP
Staff’s First Set of Interrogatories
December 7, 1998

Item No. 1

Page 1 of |

INTERROGATORY: Please explain the process BellSouth uses to track local traffic between
e.spire’s customers and BellSouth’s customers.

ANSWER:  For local calls originating from BellSouth customers terminating to e.spire
custorners, data is collected from the BellSouth switches on a daily basis
via Automated Message Accounting (AMA) recordings. Based on the
NPA/NXX's assigned to e.spire, the data is placed on a database which is
then queried for messages and minutes of use by call type. For local calls
originating from e.spire customers terminating to BellSouth customers, the
collected AMA switch recordings are sent to the Carrier Access Billing
System (CABS) for processing. CABS will accumulate the minutes of use
for e.spire at the appropriate level {BellSouth central office, etc.) and will
provide the minutes being billed to e.spire on its CABS bili.

ANSWER PROVIDED BY:  Richard Mclntire
Operations Manager - Interconnection Operations
600 North 19th Street
Birmingham, AL 35203

David Scollard

Manager — Wholesale Billing
600 North 19™ Street
Birmingham, AL 35203



INTERROGATORY:

ANSWER:

BellSouth Telecommunications, Inc.
FPSC Docket No. 981008-TP
Staff’s First Set of Interrogatories
December 7, 1998

Item No. 2

Page | of 1

Does BellSouth have the capability to generate a usage report of calls from
a BellSouth customer to an Internet Service Provider (ISP) that is a
customer of e spire?

a.

If so, please explain how BellSouth isolates this traffic from calls that
are made to other local numbers.

If not, please explain how this traffic will isolated from other local
traffic for the purpose of determining difference in minutes of use for
terminating local traffic for reciprocal compensation.

Yes, if BellSouth has all the 10-digit terminating numbers for all of
e.spire’s ISP customers.

a.

BellSouth has been using a 10-step process to determine usage
associated with Internet Service Providers (ISP). This process is
outlined on Attachment A. The Company has also researched the
Internet to identify 10-digit terminating numbers for ISPs. Based on the
NXX of the ISP, and the company to whom it is assigned (in this case
e.spire) data is identified as ISP traffic and recorded separately.

If e.spire were to provide BellSouth with all the10-digit terminating
numbers for its ISP customers this data could be recorded more
precisely.

b. See answer to a. above

ANSWER PROVIDED BY: Richard Mclntire

Operations Manager — Interconnection Operations
600 North 19th Street
Birmingham, AL 35203



ARochment A

BST ISP MOU Estimation Process
(July 24, 1998)

Estimation of ISP minutes of use are based on the following.

10,

All calls originating from BellSouth Telecommunications (BST), terminating to a
CLEC, are recorded in each BST céntral office, this data is collected via ETCS
(Electronic Toll Collection System) and sent to ALPHA for processing. Alpha is the
front end processing for all Automatic Message Accounting (AMA) data.

This data is stored in the 12 TSQ (RAO) sites (e.g., State, except Florida, where there
are three sites and Georgia two sites).

These sites store this data by OCN, NPA, NXX, Call type, Message date, number of
messages, and minutes of use.

This data is then sorted (via DB2 Queries) to extract Local and Intral.ata Toll calls by
the groupings listed above. As a function of the query, a calculation of call message
hold times (i.¢., Total MOU/Total Messages) yields an average call holding time.

BellSouth has attempted to obtain a list of ISP access numbers from all sources. It
has only been able to obtain a fraction of such access numbers. The CLEC’s disagree
with the basic premise that ISP minutes of use arc interstate in jurisdiction. However,
with the ISP access numbers it possesses, BeliSouth determines the number of known
ISP MOUs and uses the process in steps 6, 7 and 8 to estimate the remainder.

From external industry and internal BST studies, it was determined that the average
holding times for ISP and Local/Intralata messages were 20 minutes and 3-4 minutes
respectively.

The Company then made the assumption, based on the above industry standard, that
where the average call hold time for a CLEC is 15 minutes or greater by NPA/NXX,
this would be considered a reasonable cutoff for “estimated 1SP minutes of use™.

A summation of all minutes of use for cach NPA/NXX is calculated, and is then
divided by the total messages for that NPA/NXX to determine those that meet the 135
minute criteria. The result is the total minutes of use that BST cstimatés terminate to
an ISP.

The above estimated [SP minutes of use are then put in dispute with the CLEC
involved, and the Interconnection Purchasing Center (IPC) pays the balance of the
invoice.

This estimation process is subject to the CLEC providing factual ISP usage
information to BellSouth and having BellSouth true up the invoiced dollars.



INTERROGATORY:

ANSWER:

BellSouth Telecommunications, Inc.
FPSC Docket No. 981008-TP
Staff"s First Set of Interrogatories
December 7, 1998

Item No. 3

Page | of 1

If it is determined that the difference in minutes of use for terminating local
traffic has exceeded two million minutes in Florida, will BellSouth
compensate e.spire at the $.009 per minute rate for reciprocal
compensation identified in Section XXII (A) of the Interconnection
Agreement between e.spire and BellSouth?

At which time it is determined that the two-million-minute threshold has
been met, the parties should negotiate a rate. 1t is not appropriate for
BellSouth to state a rate, outside the realm of negotiating,

First, there is no per-minute rate for reciprocal compensation identified in
the Interconnection Agreement between e.spire and BellSouth.

Second, and more importantly, Section VI(B) of the Interconnection
Agreement between BellSouth and e.spire states:

For purposes of this Agreement, the Parties agree that
there will be no cash compensation exchanged by the
parties during the term of this Agreement unless the
difference in minutes of use for terminating local
traffic exceeds 2 million minutes per state on a
monthly basis. In such an event, the Parties will
thereafter negotiate the specifics of a traffic exchange

agreement which will apply on a going-forward basis.
(Emphases added)

ANSWER PROVIDED BY: Pat Finlen

Manager
675 W. Peachtree Street
Atlanta, GA 303075



BellSouth Telecommunications, Inc.
FPSC Docket No. 98[008-TP
Staff’s First Set of Interrogatories
December 7, 1998

Item No. 4

Page 1 of 1

INTERROGATORY: If BellSouth does not agree that e spire should be compensated at the
$.009 per minute rate for reciprocal compensation, please expiain why this
rate is not applicable.

a. What rate would BellSouth propose for reciprocal compensation with
e.spire.

b. Please explain the basis for this rate.

ANSWER:  Please see BellSouth’s answer to Interrogatory No. 3.

ANSWER PROVIDED BY: Pat Finlen
Manager
675 W. Peachtree Street
Atlanta, GA 303075



BellSouth Telecommunications, Inc.
FPSC Docket No. 981008-TP
Staff’s First Set of Interrogatories
December 7, 1998

Item No. §

Page | of |

INTERROGATORY: Would BeliSouth consider a call from a BellSouth customer to an [SP,
which was also a BellSouth customer, as a local call, if both were within
the same local calling area or an area covered by Extended Area Service?

a. If so, please explain why.

ANSWER: No.

ANSWER PROVIDED BY: Pat Finlen
Manager
675 W. Peachtree Street
Atlanta, GA 303075



BellSouth Telecommunications, Inc.
FPSC Docket No. 981008-TP
Staff’s First Set of Interrogatories
December 7, 1998

Item No. 6

Page 1 of 1

INTERROGATORY:: Has BellSouth provided monthly usage reports to e.spire?

a. Ifnot, please explain why BellSouth has not provided monthly usage reports to
e.spire.

ANSWER: No. BellSouth and e.spire agreed to use e.spire’s monthly usage reports
generated by TrafficMaster, subject to audit. See also Jerry Hendrix
Rebuttal Testimony, pages 2-4, filed December 10, 1998, in this docket.

ANSWER PROVIDED BY': Pat Finlen
Manager
675 W. Peachtree Street
Atlanta, GA 303075



STATE OF GEORGIA

COUNTY OF FULTON

BEFORE ME, the undersigned authority, personally appeared
Evelyn P. Peters, who being first duly sworn deposes and says:

That she accupies the position of Manager, Headquarters
Regulatory and is the person who has furnished answers to these
interrogatories No. | _ through No. Q_ and further says that
said answers are true and correct to the best of her knowledge and

belief,

t\s
WITNESS my hand and seal this 5 S5  dayof QMtnh&‘( , 1999

Slgnatureé,«ﬂ.,@,-y\ p %
Eotary Public

State of Georgia

My Commission Expires:
MICHEALE F. HOLCOMB
Notary Public, Dougias County, Georgia
My Commission Expires November 3, 2001




Legal Department

MARY K. KEYER
General Attomey

SaliSouth Telecommunications, inc.
150 South Monros Street .
Room 400

Tallahassee, Florida 32301

(404) 3350729

January 6, 1999

Mrs. Blanca S. Bayé

Director, Division of Records and Reporting
Florida Public Service Commission .
2540 Shumard Oak Boulevard . .
Tallahassee, FL 32399-0850

Re: Docket No. 981008-TP

Dear Ms. Bayé:

Enclosed are an original and fiteen copies of BeliSouth
Telecommunications, Inc.’s Responses to Staffs First Request for Production
of Documents, which we served today. Please file them in the captioned matter.

A copy of this letter is enclosed. Please mark it to indicate that the
original was filed and return the copy to me. Copies have been served to the
parties shown on the attached Certificate of Service.

Sincerely,

QL%KL%\,

ry K. Keyer
Enclosures

cc: All parties of record
A. M. Lombardo
N. B. White
William J. Ellenberg Il (w/o enclosures)



CERTIFICATE OF SERVICE

Docket No. 981008-TP

| HEREBY CERTIFY that a true and correct copy of the foregoing was

served via U.S. Mail this 6™ day of January, 1998 to the following:

Beth Keating, Esq.

Legal Counsel

Florida Public Service Commission
2540 Shumard Qak Bivd.
Tallahassee, FL 32399-0850

Tel. No. (850) 413-6199

Fax No. (850) 413-6250

Norman H. Horton, Jr., Esq.
Messer, Caparello & Self, P.A.
215 South Monroe Street
Suite 701

Tallahassee, FL 32301

James C. Falvey, Esg.

e.spire Communications, Inc.
133 National Business Parkway
Suite 200

Annapolis Junction, MD 20701

A
Mary K. K -




BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

COMPLAINT OF e.spire
COMMUNICATIONS, INC. AGAINST
BELLSOUTH TELECOMMUNICATIONS,
INC. REGARDING RECIPROCAL
COMPENSATION FOR TRAFFIC
TERMINATED TO INTERNET SERVICE
PROVIDERS

Docket No. 981008-TP

Dated: January 6, 1999

BELLSOUTH TELECOMMUNICATIONS, INC.'S RESPONSES
TO STAFF'S FIRST REQUEST FOR PRODUCTION OF DOCUMENTS

BellSouth Telecommunications, Inc. (“BellSouth”™), files pursuant to Rule
25-22.034, Florida Administrative Code, and Rule 1.350, Florida Rules of Civil
Procedure, its Responses to the Staff of the Florida Public Service Commission’s
(“Staff") First Request for Production of Documents dated December 7, 1998.

GENERAL RESPONSES

1. Please provide a usage report that shows the difference in Minutes
of Use for termination of local traffic in Florida between BellSouth and e.spire on
a monthly basis from the beginning of the interconnection agreement with
e.spire. Please provide this report, if possibie, on an IBM formatted diskette

using Excel in the following format:



Example:

Month Year | Number of Number of Difference in
Originating Terminating | Minutes (A-B)
Local Traffic | Local Traffic
(minutes) , A | (minutes), B
July 1997 100 25 75
August | 1997 34 12 22

Response: BeliSouth has no documents responsive to this request.

2. If the usage report requested in Request for Production of

Documents No. 1 is not available, please provide a similar report.

Response: BellSouth has no similar report requested.

3. Please provide a usage report that shows the Minutes of Use for

one month for traffic to Internet Service Providers (ISP) that are customers of

e.spire in Florida.

Response: An October, 1998 CLEC Usage Summary report is being
produced.



Respectfully submitted this 6th day of January, 1999.

BELLSOUTH TELECOMMUNICATIONS, INC.

AN
NANCY B\ WHITE
¢/o Nancy H. Sims
150 So. Monroe Street, Suite 400
Tallahassee, FL 32301
(305) 347-5555

(o K C
WILLIAM'J. ELLENBERG i
MARY K. KEYER ~
Suite 4300
675 W. Peachtree St., NE
Atlanta, GA 30375
(404) 335-0711

144018



Legal Department

MARY K. KEYER
General Attorney

BeliSouth Telecommunications, Inc.
150 South Monroe Street

Room 400

Tallahassee, Florida 32301

{404) 335-0729

January 6, 1999

Via Hand Delivery

Beth Keating

Staff Counsel

Florida Public Service Commission
2540 Shumard Oak Boulevard
Tallahassee, FL 32399-0850

Re: Docket No. 981008-TP

Dear Ms. Keating:

Enclosed are BellSouth Telecommunications, inc.’s Responses to Staff's
First Request for Production of Documents dated December 7, 1998.

Sincerely,

g K Ay

Enclosures

MKK/ds

cc: All parties of record
A. M. Lombardo
N. B. White
William J. Eilenberg |l (w/o enclosures)



CERTIFICATE OF SERVICE

Docket No. 981008-TP

| HEREBY CERTIFY that a true and correct copy of the foregoing was

served via U.S. Mail this 6™ day of January, 1999 to the following:

Beth Keating, Esq.

Legal Counsel

Florida Public Service Commission
2540 Shumard Oak Bivd.
Tallahassee, FL 32399-0850

Tel. No. {850) 413-6199

Fax No. (850) 413-6250

Norman H. Horton, Jr., Esq.
Messer, Caparello & Self, P.A.
215 South Monroe Street
Suite 701

Tallahassee, FL 32301

James C. Falvey, Esq.

e.spire Communications, Inc.
133 National Business Parkway
Suite 200

Annapolis Junction, MD 20701

Mary K. Kéyer )



BELLSOUTH TELECOMMUNICATIONS, INC.

FPSC DOCKET NO. 981008-TP

STAFF’S FIRST REQUEST FOR PRODUCTION OF DOCUMENTS

POD NO. g
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WITNESS: CUMMINGS
EXHIBIT NO. (KAC=13
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PAGE 1 OF 1
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DOCKET NO. 981008-TP

\E’V;{{?BE%SNSPMM”g%C_D 8ILL NUMBER: 334 8SD-3181 478
PAGE 1 OF 163 INVOICE NUMBER: BSD5181478.98199
BILL DATE: JUNE 15, 1958
PAGE: 1
TO: ATTN: ACCESS BILL VERIFICATION GROUP Remit : 8.spire COMMUNICATIONS, INC.
BELLSOUTH FORMERLY (ACSH)
800 NORTH 19TH STREET Treasury Dept.
25TH FLOCR 131 National Business Parkway. Suite 100
BIRMINGHAM, AL 35203 Annapalis Junction, MO 20701

BILLING INQUIRES CALL (301) 361-4250

SWITCHED ACCESS SERVICE
DETAIL OF CURRENT CHARGES

OTHER CHARGES AND CREDITS - SEE DETAIL

LOCAL 0.00
USAGE CHARGES - SEE DETAIL

LocAL Y
TOTAL CURRENT CHARGES DUE BY JULY 15, 1998 L

TOTAL AMOUNTDUE___——

DETAIL OF USAGE CHARGES FOR OFFICE MTGMALGYDS0
USAGE BILLING CYCLE MAY 1 THRU MAY 31, 1998
LOCAL

RATE CATEGORY L RATE  MUES
TERMINATING W o
TOTAL FOR LOCAL USAGE FOR OFFICE MTGMALGYDSO

DETAIL OF USAGE CHARGES FOR OFFICE BRHMALFCDS0
USAGE BILLING CYCLE MAY 1 THRU MAY 31, 1998

LOCAL
RATE CATEGORY ANTITY T MILES AMOUNT
TERMINATING g o
TOTAL FOR LOCAL USAGE FOR OFFICE BRHMALFCOS0 L

DETAIL OF USAGE CHARGES FOR OFFICE CLMBGAEDDSO
USAGE BILLING CYCLE MAY 1 THRU MAY 31, 1998
LOCAL

RATE CATEGOR RA MILES AMG .
TERMINATING L

TOTAL FOR LOCAL USAGE FOR QFFICE CLMBGAEDDSO

\M




DOCKET NO. 981008-TP
WITNESS: CUMMINGS
EXHIBIT NO. (KAC-2)
PAGE 2 OF 168

BILL NUMBER: 334 B8SD-5181 473
INVOICE NUMBER: B505181478-98199

DETAIL OF USAGE CHARGES FOR OFFICE NWORLAMGEET el & JUNE 13, 168

USAGE BILLING CYCLE MAY 1 THRU MAY 31, 1598

LOCAL
RATE CATEGQRY A RATE MILES AMOUNT
TERMINATING -

TOTAL FOR LOCAL USAGE FOR OFFICE NWQRLAMODCO

DETAIL OF USAGE CHARGES FOR QFFICE LSVLKY27DS0
USAGE BILLING CYCLE MAY 1 THRU MAY 31, 1998

LOCAL
RATE CATEGORY NTITY RATE  MILES AMOUNT
TERMINATING

TOTAL FOR LOCAL USAGE FOR OFFICE LSVLKY270S0

il

DETAIL OF USAGE CHARGES FOR OFFICE JCYLFLWFDCO
' USAGE BILLING CYCLE MAY { THRU MAY 31, 1998
LOCAL

RATE CATEGORY T MILES EXIONT
TERMINATING

TOTAL FOR LOCAL USAGE FOR QFFICE JCVFLWFDCO

DETAIL OF USAGE CHARGES FOR OFFICE JCVLFLWFDCO
USAGE BILLING CYCLE APRIL1 THRU APRIL30, 1998
LOCAL

RATE CATEGOR NTITY RATE  MILES AMOUNT
TERMINATING L

TOTAL FOR LOCAL USAGE FOR OFFICE JCVFLWFDCO

DETAIL OF USAGE CHARGES FOR OFFICE JCVLFLWFDCO
USAGE BILLING CYCLE MARCH 1 THRU MARCH 31, 1998
LOCAL

RATE CATEGORY RATE  MILES AMOUNT
TERMINATING

TOTAL FOR LOCAL USAGE FOR OFFICE JCVFLWFDCQ
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DOCKET NO. 981008-TP
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Date ]

05/02/98 | ICVLFLWEDCO 31

Division of Revenue
Company : ACSI

Exchange : ALL SWITCH GROUP - JCVLFLWFDCO
Office Type : Lucent Sess

“Switeh™ Cell Groupings | Peg Couni | Usage

41

(KAC-2)

WITNESS: CUMMINGS

DOCKET NO. 981008-TP
EXHIBIT NO.
PAGE 4 OF 168

_ Page 33

.

~ Report Time/Date: 08.12.22 7 05/35/98 ID: DRHUR

1
1




1 ‘1 ~ Report Time/Date: 08.12.22 7 05/05/98 iD: DRHR R
L AN Division of Revenue l
|un' AR 1], Company : ACSI
T Exchange : ALL SWITCH GROUP - JICVLFLWFDCO
Office Type : Lucent Sess L
PoDafe Switch | Cell Groupings | Peg Count Usage
©05/03/98 7 TICVLFLWEDCD |73 :
4]
42
45
~46
48
301
Mo T 1
321
733§
5010
502 T
510
601 T |
] iez3 T —‘
o
Q
o
582
E
82 |
o0g—
27
HALO
Sdas
— [
8E:o
SESAPS
T T "Page T84 T e




SR Y

a’ﬂ

Date
05/04/98 ]

R iata,
N BRI,

Company

Division of Revenue
: ACSI
: ALL SWITCH GROUP - JCVLFLWEDCO
: Lucent 5ess

Exchange
Office Type

v

" “Report Time/Date: 08,1222 7 05/05/98 iD: DRIIR

Switch

~JICVLFLWFDCO 31

Peg Count

NO. 981008-Tp
CUMMINGS
T NO,

DOCKET
WITNESS:

EXHIB
PAGE 6 OF 163




E’

Date _
)5/06/98

111:: T TiTa,
|II R ANTHI

| Switeh T
JCVLFLWEDCO ™ | 31

08-TP
(KAC-2)

MINGS

DOCKET NO. 9810
WITNESS: CUM
EXHIBIT NO.,
PAGE 7 OF 168

T o T T . 7 "Report Time/Date: 08.28.43/05/07/98 1D: DRIR

Division of Revenue

Company : ACSI
Exchange ¢ ALL SWITCH GROUP - JCVLFLWEFDCO
_Efﬁgo_'l_'yge__ : Lucent Sess

| _Celi Groupings | Peg Count Usage |

A




“..

3 \l _ " Report Time/Date: 09.58.29 /05/08/98 ID: DRIR
A Division of Revenue
»n.r‘gg.‘{t%'ll’ﬂr- Company : ACSI
P Exchange : ALL SWITCH GROUP - JCVLFLWFDCO
| o Office Type : Lucent 5ess ) e ]
Date” [ Switch™ ]

i [ Cell Groupings | Peg Count Usage
| 05/07/98" CICVLELWEDCO | 317 T T
| il
42
| 43
i 46
| 48
301
302
T30
3 T
330
7561
502
510
601
{023

(KAC-2)

DOCKET NO. 981008-TP
WITNESS: CUMMINGS
EXHIBIT NO.

PAGE 8 OF 168




ST e T T Reporr Time/Date: 08.31.14/705/11/98 ID: DRIIR
Division of Revenue

141 fover T Dara,

.”lﬂ.'_ ANYWIII KT, Company : ACSI
o Exchange 1 ALL SWITCH GROUP - JCVLFLWEFDCO
. OfficeType  _:Lucent Sess e e

Tate | Switeh T T
' 05/0BA8 | JICVLFLWFDCO™ ]

" Celi Groupings | Peg Couni |~ Usage
el Groupings | Te

T3
i
" 42
45
46
48
D —
300 T T
3027 T T
310
T30
T
330 T
501

5027
-7 1 R

601
L)1

008-TP

MMINGS

NO. 981
PAGE 9 OF 163

ITNESS: cu

TNO.

DOCKET

W
EXHIBJ

Page 10




L

e o T Report Time/Date: 08,3114 05/11/98 ID: DRIIR
. AL Division of Revenue
“!!:'n‘r;'ib}\‘ (A Company . ACSI
Exchange : ALL SWITCH GROUP - JICVLFLWFDCO

Office Type ___ : Lucent Sess

bate | Switch Celi Groupings Peg Count Usage |
05/09/98 | TJCVLFLWFDCO [ 3i- — — — | —
43
45
48
! 48
301 T T
i T T
“32i
322 D
330 0 T
11 I —
5027 T
st
601 — T
11023 T
&
Q
£83
BZ™;
S=s
82 Iz
2%
7 et
ofEs
— ]
SE=Y
SE3aPy
T T © Page 34 ST T - — T




Division of Revenue
Company : ACS]

Exchange : ALL SWITCH GROUP - JCVLFLWFDCo
. OfficeType  :LucentSess

L]

Report Time/Date: 08.31.14/ 0571 /98 1h: DRIIR

i)"iﬂ

WA iR,

- Date | Switer T T [ Celi Groupings T Peg Co Usage
01098 | JCVLFLWEDCO |31 T

T
42
—5—————
46
an

302

30 T T
321

L

(KAC-2)

DOCKET NO. 981008-TP
WITNESS: CUMMINGS
EXHIBIT NO.

PAGE 11 OF 168

=1

e



ilwn‘llr_‘r

| Date
0s/11/9%

£ 01t
ANTWILFNT,

Switch
JCVLELWEFDCO

iféii G roupings

0

Office Type : Lucent Sess

: ACSI
* ALL SWITCH GROUP - JCVLFLWFDCO

Division of Revenue
Company
Exchange

[

(KAC-2)

WITNESS: CUMMINGS

DOCKET NO. 981008-TP
EXHIBIT NO,

PAGE 12 OF 168

P

age 10

" Report Time/Date: 09.01.58 / 05/12/98 ID: DRIR

]



g G 1l. - o T T T T T T Repert Time/Date: 08.49.52 7/ 05/14/98 ID: DRIIR
il ,@?" Division of Revenue

PAEBO ANY WA KT, cOmpany - ACSI
! Exchange : ALL SWITCH GROUP - JCVLFLWFDCQ
| Office Type : Lucent 5ess o o o

Date” | Switch™ Cell Groupings | Teg Count [

05/12/98 | JCVLELWEDCO | 31

4]
42
785 T
i .
48
301
302
3i0 ]
321
27 T
3 T T
501 T T T
502
“510 T
601
i 1023
N
8
a,
Eag
£§
23 I3
209
~Z o
2852
=
SEzS
AL
"""""""""""" T TPage 10 . - S




-

T T T T T T T T T T e e J””'_ﬁeporr'Timf/I)aft': 08.26.44/05/15/98 ID: DRIIR

Division of Revenue

TANTIS LM, Company : ACSI
Exchange : ALL SWITCH GROUP - JCVLFLWEDCO

_ Office Type :Lucent Sess

[ limnﬂm Tiallata,

¢ [ChN

Date | Switch "
05/14/98 | JICVLFLWFDCO™

] P Couii ]

981008-TP
(KAC-2)

: (()ZUMMINGS

EXHIBIT N
PAGE 14 OF 168

DOCKET NO.
WITNESS

S - e —




~ Report Time/Date: 08.23.257 05/19/5 iD: DRITR

ol
Pund rtgr« )

Division of Revenue
A Company : ACSI

Exchange : ALL SWITCH GROUP - JCVLFLWFDCO
Office Type : Lucent Sess

Dafe [ Switch ~ Ceil Groupings [ Peg Count | Usage "
05/15/08 | JUVLFLWFDCO {31 — |
- i _
T R,
45 e -
4
|48
49
g e _
S e S |
301
N M AN |
3io0
B—— 1Y
332 T T |
330
-1 )
S —— |- —
“5i0 B -
1) I [
023 T T T
&
Bien u
e §
SE T
=22
22 Iz
S92
AN
ml £ 5 —
o
SEZC
AZRa
T ~ Page 10 B




Thupme vy

a, Company : ACSI

Ihor o Ay

Division of Revenue

Exchange : ALL SWITCH GROUP - JCVLFLWFDCO
Office Type _: Lucent Sess

" Report Time/Date: 08.23.257 057198 ID- DRIR ~

Dale

05/16/98

Switch | “Celi Groupings ]
~JCVLFLWIDCO kI
41
4z

| Peg Count | Usage ]

(KAC-2)

WITNESS: CUMMINGS

DOCKET NOQ. 981008-TP
EXHIBIT NO.

PAGE 16 OF 163

Page 13




4 L'\.ill wH M bra,
;b Anawps i, Company : ACSH

Exchange : ALL SWITCH GROUP - JCVLFLWEDCO
Office Type : Lucent Sess

Division of Revenue

T Report Time/Date: 08.23.35/05/19/98 iD: DRHR

Daie
05/17/98

[ Switch Celi Groupings

i _Peg Count

JCVLFLWFDCTo [ 31

1008-TP
MMINGS
(KAC-2)

PAGE 17 OF 168

DOCKET NO. 98
WITNESS: CU
EXHIBIT NO.

 Page 55 ) ‘ -




LIHLNE - TES
AU IR T

Division of Revenue

Company
Exchange

___Office Type

: ACSI
: ALL. SWITCH GROUP - ICVLFLWFDCO
: Lucent 5ess

Switch

“Cell Groupings |

" Report Time/Date: 08.41.02 7 05/199% ID: DRHR ~

| Peg Count

TJCVLFLWEDCO |70

3

41

42

45

46

48

<5

53

| 221

230

| Usage ]

301

302

—3i0

32

322

R

501

502

| 310

601

1023

(KAC-2)

WITNESS: CUMMINGS

DOCKET NO. 981008-TP
EXHIBIT NO.

PAGE 18 OF 168

L

o P§§€ 77




L ACSI

g !

L s Division of Revenue

AL AN R Company : ACSI
Exchange : ALL SWITCH GROUP - JCVLFLWFDCO
Office Type : Lucent Sess

98 | JCVLFL

"~ Report Time/Date: 09.25.22/ 052198 iD: DRIIR ™~

WFDCO

Celt Groupings | Peg Couni_

—
'

|
|

(KAC-2)

DOCKET NO. 981008-TP
WITNESS: CUMMINGS
EXHIBIT NO.

PAGE 19 OF 168

=

Page




Division of Revenue

EATEIE N RYSIT

A IINERETINR RS compa“y : ACSI

Exchange : ALL SWITCH GROUP - JICVLFLWFDCO
.Office Type___ : Lucent Sess

Date '_'Vﬁ?vﬁéﬁhuﬁ_'7'“_féii'(TrBﬁ|‘)i|Tg§ﬁ “PegCount [
05/20/98 | JCVLFLWEDCO [ 31—~ — " { '

(KAC-2)

WITNESS: CUMMINGS

DOCKET NO. 981008-TP
EXHIBIT NO.

PAGE 20 OF 168

_Page 36




! -\ 1 T " Repori Time/Date: 08.14.12705/339% ID: DRIiR ~
{ b Division of Revenue
1A h} \\mur Company : ACSI
Exchange : ALL SWITCH GROUP - JCVLFLWFDCO
_Office Type __: Lucent Sess

Date | Swiich ~ Celi Graupings
05/21/98 "| JCVLFLWEDCH 173§ ’
4]
e

f’eg_ Count

310 T
32 T
322 T

30 T
35—
_302 e

&
o [
€83
BE
=
22 Iz
OU0,
T

Cf),_,N
gmﬂm
3E29
Az o

Page 12




AL l T e e - T T Report Time/Date: 08.36.007 053858 I DRIIR
{ $ [} '
5 Division of Revenue

"ll.‘un\“cr e,

. I'-nu !.’»‘M.‘nuw. company ZACS'
Exchange ! ALL SWITCH GROUP - JCVLFLWFDC0
Office Type _: Lucent Sess

| Pate " T"Swiich — —

| 03/33/9% | JICVLFLWFDCO ~~ T
!
|

[ Cell Groupings |
5" et

3

G —

T

1
p-
L.}

WITNESS: CUMMINGS
{KAC-2)

DOCKET NO. 981008-TP
EXHIBIT NO.

PAGE 22 OF {68

__FPage 1i




Report Time/Date: 05.30.00705/28/53 ID- DRIR

AU

R et Division of Revenue
- Y0 ANE I o, Company : ACS)
| Exchange : ALL SWITCH GROUP - JCVLFLWFDC0
P Office Type : Lucent Sess

Date Switch Cell Groupings
0572398 | ICVLELWFDCO 31 T
41

42

_Peg Couni

(KAC-2)

WITNESS: CUMMINGS

DOCKET NO. 981008-TP
EXHIBIT NO.

PAGE 23 OF 168

[ Page 37




(L LTE Sl TTRSAN
UETRHEL) (ST

Division of Revenue
Company : ACSI

Exchange : ALL SWITCH GROUP - JCVLFLWFDC0
Office Type : Lucent Sess

“Date
05/24/98

Switch

Cell Groupings

~ JCVLFLWTDCO0 31

40
42
46
47
48
230

301

310

330

501

| 502

~3i0

601

1023 T

(KAC-2)

DOCKET NO. 981008-TP
WITNESS: CUMMINGS

EXHIBIT NO.
PAGE 24 OF 168

Page 60




AL

[ ATRIT N RIS
Fhowe fhAsivonntur,

Exchange

__Office Type

Division of Revenue
Company

: ACSI
: ALL SWITCH GROUP - JCVLFLWFDCO0
: Llﬂ:ent .'1935

. Date

05/25/98 "

Switch

~ JCVLFLWFDCo

(KAC-2)

DOCKET NO. 981008-TP
WITNESS: CUMMINGS
EXHIBIT NO.

PAGE 25 OF 168

Page 83




FAGH]

(RIS
fhigw AT K,

Division of Revenue

Company : ACSI

Exchange : ALLL SWITCH GROUP - JCVLFLWFDCO
Office Type : Lucent Sess

Report Time/Date: 08.30.007 05/2

| “Thate
' - 05/26/98~

Swiich

ICVLFLWTDCO

(KAC-2)

WITNESS: CUMMINGS

DOCKET NO. 981008-TP
EXHIBIT NO,

PAGE 26 OF 168

1 Groupings | FPeg Count

Cel
0
3

T

Pagﬁ 08




" Report Time/Date: 08.30.00/ 05/28/98 ID: DRIIR

ACO!

4 I Division of Revenue
LSRR UNET Company : ACSI
Exchange : ALL SWITCH GROUP - JCVLFLWFDC0
Office Type : Lucent Sess

"Daie | Switch Cell Groupings | Peg Count Usape
05/27/98 | JICVLFLWFDC0 | 3i
 4i
42
45
46
|48
50
51
52
35— — ,
221
230
301
302
310
3721
[ 322
330 T
501
302
50
601
| 1023

08-TP
(KAC-2)

MINGS

DOCKET NO. 9810
WITNESS: CUM
PAGE 27 OF 168

EXHIBIT NO.




A ? Sl T T T T e e e e  Report Time/Date: 09.05.58 7 05/
A Rl Division of Revenue
e, Company : ACSI

Exchange : ALLL. SWITCH GROUP - JCVLFLWFDCO0

Office Type : Lucent 5ess

Daie Switch J Ceil Groupings
05/28/98 | JCVLELWEDCO 1731~ ]
4]
42
45

46
47

48

| Peg Couni

DOCKET NO. 981008-Tp
UMMINGS
(KAC-2)

WITNESS: C
PAGE 28 OF 168

EXHIBIT NO,

[__ - Page 12




"glél Division of Revenue

lllf‘.‘ﬂ.[»“‘ {¥ 10T, Company : ACSI
Exchange : ALL SWITCH GROUP - JCVLFLWFDCO0
Office Type : Lucent Sess

Report Time/Date: 08.44.37/ 06/01/98 ID: DRIR

Date " [ Switch [ Cell Groupings | Peg Count
05/299%8 | " ICVI.FLWEDCO KIS | B

|
|

DOCKET NO. 981008-TP

WITNESS: CUMMINGS
(KAC-2)

EXHIBIT NQ.
PAGE 29 OF 168

[ o Page 12 -




~ Report Time/Date: 08.44.37/ 06/61/9% ID: DRIIR

Division of Revenue

Yarnmr bt

FEowdy 2y A e vy company - ACSI
Exchange : ALL SWITCH GROUP - JCVLFLWFDCD

Office Type _ : Lucent Sess

Date T Switch™ Celi Groupings | Peg Couni | Ui
(05/30/98 | TJCVLFLWFDCO | 31— — N N

4]
| 42

d5—

(KAC-2)

DOCKET NO. 981008-TP
WITNESS: CUMMINGS
EXHIBIT NO.

PAGE 30 OF 168

L-A T Page 37




N T Report Time/Date: 08.44.37 7 06701,
1~1§ | Division of Revenue
Lt REANTIWEI b Company : ACSI
Exchange ! ALL SWITCH GROUP - JCVLFLWFDCO
_ Office Type : Lucent 5ess

Date | | Cell Groupings | Peg Couni
03/3198 | JCVLFLWFDCO | 31" "~ o

| 330 B

S N

INGS
(KAC-2)

DOCKET NO. 981008-TP
WITNESS: CUMM
EXHIBIT NO.

PAGE 31 OF 168

Pige 60




Jacksonville FL D(I)CKET NO. 981008-Tp

TNESS: CUMM
EXHIBIT NQ, “}’Sic_z)
PAGE32 OF 155 —

Jacksonville FL ”

March '98
TERMINATING LOCAL ORIGINATING LOCAL |
301 ALL
Day Date Mess Minutes Mess Minutes
Sun 3/1/98
Mon 3/2/98
Tue 3/3/98
Wed 3/4/98
Thu A/5/98
Fri 3/6/98
Sat 3/7/98
Sun 3/8/98
Mon 3/9/98
Tue 3/10/98
Wed 3/11/98
Thu 3/112/98
Fri 3/13/98
Sat 3/14/98
Sun 3/15/98
Mon 3/16/98
Tue 3/17/98
Wed 3/18/98
Thu 3/19/98
Fri 3/20/98
Sat 3/21/98
Sun 3/22/98
Mon 3/23/98
Tue 3/24/98
Wed 3/25/98
Thu 3/26/98
Fri 3/27/98
Sat 3/28/98
Sun 3/29/98
Mon 3/30/98
Tue 3/31/98
CCSS - MIN

Jacksonville

TOTAL TERM

TERM - ORIG

Page 1



Jacksonville FL

Jacksonville FL

DOCKET NO. 981008-Tp
WITNESS: CUMMINGS
EXHIBIT NO. (KAC-2)
PAGE 33 OF 168

Aprii '98
TERMINATING LOCAL ORIGINATING LOCAL
301 ALL
Day Date Mess Minutes Mess Minutes
' o g -
Wed 4/1/98
Thu 4/2/98
Fri 4/3/98
Sat 4/4/98
Sun 4/5/98
Mon 4/6/98
Tue 4/7/98
Wed 4/8/98
Thu 4/9/98
Fri 4/10/98
Sat 4/11/98
Sun 4/12/98
Mon 4/13/98
Tue 4/14/98
Wed 4/15/98
Thu 4/16/98
Fri 4/17/98
Sat 4/18/98
Sun 4/19/98
Mon 4/20/98
Tue 4/21/98
Wed 4/22/98
Thu 4/23/98
Fri 4/24/98
Sat 4/25/98
Sun 4/26/98
Mon 4/27/98
Tue 4/28/98
Wed 4/29/98
Thu 4/30/98|
ccss-mN  quuyy SN Gy YNy

Jacksonville

TOTAL TERM

TERM - ORIG

Mess

Minutes '

Page 1



JOCKET NO. 981008-TP
%?%NESS: CUMMINGS

-2)
XHIBITNO. _____(KAC
IF;AGE 34 OF 168

Jacksonville, Fl.
Cell Group 0000 Is Trouble Default
Cell Group 1023 are NON DOR Calis

Originating Outgoing Calls
Cell Grps From To
0041 ACS| LOCAL LEC CODES
0042  ACS! INTRASTATE INTRALATA
0043  ACSI INTRASTATE INTERLATA
0044 = ACS! INTERSTATE INTRALATA
0045 ACS! INTERSTATE INTERLATA
0046 ACSI NPA 800/888
0047 ACS| EMERGENCY SERVICE 911
0048 ACS! DA 411
0049 ACSI 950 FEATURE GROUP B CALLS
0050 ACSt MISCELLANEOUS
0051 ACSI 011 I1DDD
0052 ACS| 0- OPERATOR
0053 ACSI 00- OPERATOR
0054 ACSI 01INTERNATIONAL OPERATOR ASSIST
0055 ACS! CARRIER CUT-THRU

0031  All Intraoffice Calls
' Intralata Incoming Calls From End Offices
From To
Tg401 Tg402 Tg 403
0211 0221 0231 LEC IDV
0212 0222 0232 LEC PBX
0213 0223 0233 LEC IDVEAS
0214 0224 0234 LEC PBXEAS
02156 0225 0235 LEC ISP
0216 0226 0236 LEC COCOT
0217 0227 0237
0218 0228 0238
0219 0229 0239
0220 0230 0240 LEC PRITRK.

E.Spire Confidential

J'ville

Jville

Page 1



CKET NO. 981008-TP
l‘\J?\/cl)1'1‘JESS: CUMMINGS
EXHIBIT NO. (KAC-2)
PAGE 35 OF 168

IntraLata Incoming Calls From Tandem

From To
Tg 301 Tg 302
0301 0311 LEC OV
0302 0312 LEC PBX
0303 0313 LEC DV EAS
0304 0314 LEC PBXEAS
0305 0315 LEC ISP
03086 0316 LEC cocoT
0307 0317
0308 0318
0309 0319
0310 0320 LEC PRITRK.
Interl_ata lncoming Calls From Tandem
From To
Tg 201 Tg 202
0501 0511 LEC DbV
0502 0512 LEC PBX
0503 0513 LEC IDVEAS
0504 0514 LEC PBXEAS
0505 0515 LEC ISP
0506 ' 0516 LEC COCOT
0507 0517
0508 0518
0509 0519
0510 0520 LEC PRVTRK.
E.Spire Confidential

Jvilte
Cell Groups
From To
0601 LEC Tgs. LOCAL LEC CODES

0602
0603
0604
0605
0606

LEG Tgs. INTRASTATE INTRALATA
LEC Tgs. INTRASTATE INTERLATA
LEC Tgs. INTERSTATE INTRALATA
LEC Ygs. INTERSTATE INTERLATA
LEC Tgs. NPA 800/888

InterLata Incoming Calls From IC
Frontier From To

Tg 1100
0551 IEC DV
0552 IEC PBX
0553 IEC IDVEAS
0554 IEC PBXEAS
0555 {EC ISP
0556 IEC COCOT
0557
0558
0559
0560 IEC PRNTRK.

Jville

Page 2



DOCKET NO. 981008-TP

WITNESS: SUMME ) BILL NUMBER: 334 BSD-5181 473
PAGE 36 OF 168 INVOICE NUMBER: BS05181478-98196
BILL DATE: JULY 135, 1998
PAGE: 1
TO: BELLSOUTH REMIT - e spire COMMUNICATIONS. INC
600 NORTH 19TH STREET (FORMERLY ACSI)
25TH FLOOR RECIPROCAL COMPENSATION
BIRMINGHAM, AL 35203 PO BOX 64576
ATTN: ACCESS BILL VERIFICATION GROUP BALTIMORE, MD 21264

- BILLING INQUIRES CALL (301) 361-4250

SWITCHED ACCESS SERVICE
DETAIL OF CURRENT CHARGES

OTHER CHARGES AND CREDITS - SEE DETAIL
LOCAL 0.00
WUSAGE CHARGES - SEE DETAIL

HOCAL L

TOTAL CURRENT CHARGES DUE BY AUGUST 15, 1€

B T ] b —— )
TOTAL AMOUNT DUE L
b ]

DETAIL OF USAGE CHARGES FC MALGYDS0
USAGE BILLING CYCLE JUNE 30, 1998
LOCAL

RATE CATEGQRY RAIE  MILES . AMOUNT
TERMINATING L

TOTAL FOR LOCAL USAGE FOR QFFICE MTGMALGYDSO

DETAIL OF USAGE CHARGES FOR OFFICE BRHMALFCDSO0
USAGE BILLING CYCLE JUNE 1 THRU JUNE 30, 1998
LOCAL

RATE CATEGORY TE  MILES AMOUNT
TERMINATING L]

TOTAL FOR LOCAL USAGE FOR OFFICE BRHMALFCDSO

DETANL OF USAGE CHARGES FOR CFFICE CLMBGAEDDSC
USAGE BILLING CYCLE JUNE 1 THRU JUNE 30, 1998
LOCAL

RATE CATEGORY T MILES AMOUNT
TERMNATING A =i -

TOTAL FOR LOCAL USAGE FOR OFFICE CLMBGAEDDSO




?v?%égsﬁgbg&ﬁ%%gg BILL NUMBER: 334 BSD-5181 478

EXHIBIT NO. (KAC-2)  INVOICE NUMBER: BSD5181478-98196
PAGE 37 OF 158 BILL DATE: JULY 15, 1998
PAGE: 2

DETAIL OF USAGE CHARGES FOR OFFICE NWORLAMODC(
USAGE BILLING CYCLE JUNE 1 THRU JUNE 30, 1998
LOCAL

RATE CAT RY ANTITY RATE MILES AMOUNT
TERMINATING -

TOTAL FOR LOCAL USAGE FOR QFFICE NWORLAMODCO

DETAIL OF USAGE CHARGES FOR QFFICE LSVLKY27DS0
USAGE 8ILLING CYCLE JUNE 1 THRU JUNE 30, 1998

LOCAL
- i
T T R Al MILES AMOUNT
TERMINATING
TOTAL FOR LOCAL USAGE FOR OFFICE LSVLKY27DS0 o -

DETAIL OF USAGE CHARGES FOR OFFICE JCVLFLWFDCO
USAGE BILLING CYCLE JUNE 1 THRU JUNE 30, 1998
LOCAL

RATE CATEGORY MILES AMOUNT
TERMINATING

TOTAL FOR LOCAL USAGE FOR OFFICE JCVFLWFDCO




Report Time/Date: 10.33.18/11/0398 1h: DRIIE " ]
Division of Revenue

Company : e.spire

Exchange ! JCVLFLWFDCO - JCVLFLWF DCO
OHice Type : Lucent Sess

_Date Switch [ Cen Groupings | Peg Count
06/01/98 | ICVLFLWFDCO | o '
31
[ 4l
42
a5
46
48
| 49

(KAC-2)
S

CKET NO. 981008-TP
I\)V(I)TNESS: CUMMINGS

EXHIBIT NO.
PAGE 38 OF 168

__ _e:spite Privat and Confidential - Page 12 - .




Division of Revenue

Company ! e.spire

Exchange ! JCVLFLWFDCO - JCVLFLWFDCO
Office Type : Lucent Sess

Report Time/Date: | 0.33.1 8/11/03/98 ID: DRIIR

| Date Switch Cell Groupings | Peg Count Usage
| 06/02/98 | JICVLFLWFDCO | 31
] 41
42
45
46
47
48
51
52
53
22]
230
301
302
310
321
| 330
501
502
510
601
1023

(KAC-2)

i
|
[

DOCKET NO. 981008-TP

WITNESS: CUMMINGS
EXHIBIT NO.
PAGE 39 OF 168

.. _cspirePrivate and Confidential - Page 13




Office Type

: e.spire

Division of Revenue
Caompany
Exchange

: JCVLFLWFDCO - JCVLFLWFDCO
: Lucent 5ess

Report Time/Date: 10.33.18/ 11/03/98 1D- DRIIR

Tinie | witch
06/03/98 JCVLFLWFDCO

Cell Groupings

Peg Count

(KAC-2)

l
DOCKET NO. 981008-TP
PAGE 40 OF 168

WITNESS: CUMMINGS
EXHIBIT NO.

e.spire Private and Confidential - Page 14

0

3

41

42

45

46

48

49

51

52

53

221

[ 230

301

302

| 310

321

330

501

502

[ 510

601

1023




Division of Revenue

Company : e.spire

Exchange : JCVLFLWFDCO - JCVLFLWFDCO
Office Type : Lucent Sess

Dnle ~ Switch

08-TP
MINGS
QUM (KAC-2)

WITNESS:
EXHIBIT NO.
PAGE 41 OF 168

06/04/98 | JCVLFLWFDCO

Cell G"““Pi'l_g_s_.__
31

Peg Count Usage

41

42

45

46

48

51

__._e-spire Private and Confidential - Page 15




Reporr Time/Date: 10.33.187 1103798 ID: DRIR
Division of Revenue

Company : e.spire

Exchange ! JCVLFLWFDCO - JCVLFLWFDCO
Office Type : Lucent 5ess

| Date Switch Cell Groupings

06/05/98 | JCVLFLWFDCO | 31
4]
42
45
46
48

49
s
52
[ 53
[ 220
a2
| 230
3o
310
321
n
339
501
02
510
60
03

Peg Count

i
|
i
i
|
i

EXHIBIT NO. (KAC-2)

WITNESS: CUMMINGS
PAGE 42 OF 168

DOCKET NO. 981008-TP

[ . ____ espire Pr@ije__an-d C:_:_ﬁj'@ential—Pagc 16




Division of Revenue

Company : e.spire

Exchange : JCVLFLWFDCO - JCVLFLWFDCO
Office Type : Lucent Sess

Report Time/Date: 10.33.18/ 11/03/98 ID: DRIIR |

j)q_[g Switch Cell Groupings | Peg Count Usage
06/06/98 | JCVLFLWFDCC | 31
41
42
45
46
47
48
49
51
53
220
230
301
3o
| 321
330
501
502
510
601
1023

(KAC-2)

DOCKET NO. 981008-TP
WITNESS: CUMMINGS

EXHIBIT NO.
PAGE 43 OF 168

_espirc Private and Confidential - Page 17 - o L ]



Report Time/Date: 10.33.18/ 1103/98 ID: DRIIR
Division of Revenue

Company ! e.spire

Exchange 1 JCVLFLWFDCO - JICVLFLWFDCO

Office Type : Lucent Sess

__,i;"'k.‘i Switch Cell Groupings Peg Count Usage
i 06/07/98 | ICVLFLWIDCH | 3
41
42
45
46
} 43
' 49
51
220
230
301
310
321
330
501
502
510
601

_| 1023

(KAC-2)

|
|

0. 981008-Tp

: CUMMINGS

EXHIBIT NO,
PAGE 44 OF 168

DOCKETN
WITNESS

 «spire Private and Confidential - Page 1§ "~ ]




Division of Revenue

Company ! e.spire

Exchange : JEVLFLWFDCO - JCVLFLWFDCO
Office Type : Lucent 5ess

Report Time/Date: 10.33.18/11/03/98 ID: DRIIR

Switch

Cell Groupings | Peg Count

(KAC-2)

|
J

DOCKET NO. 981008-TP
WITNESS; CUMMINGS

EXHIBIT NO.

PAGE 45 OF 168

JCVLFLWFDCO

0

k1
4]
42
45

__e.spire Private and Confidential - Page 19




h Report Time/Date: 10.33.18/ 1103798 1D: DRIIR

Division of Revenue

Company . espire

Exchange : JCVLFLWFDCO - JCVLFLWFDCO
Office Type : Lucent Sess

_Date | Switch Cell Groupings | Peg Count Usage
00/09/98 | JCVLFLWFDCO | o
3l

41

(KAC-2)
1
i
|

81008-Tp

MMINGS
7
3

SS: cu

TNO. 9
T NO.

[

PAGE 46 OF 153
1

DOCKE
WITNE
EXHIB

. __csspire Privatc and Confidential - Page 20 _ o .




Division of Revenue

Company ! e.spire

Exchange : JCVLFLWFDCO - ICVLFLWFDCO
Office Type : Lucent Sess

Report Time/Date: 10.33.187 T1/0335 ID: DRIIR

_Date Switch Cell Groupings
06/10/98 | JCVLFLWFDCO | ¢

y
i

DOCKET NO, 981008-TP

Peg Count

[ 3)
a1
12
45
46
48
5|
52
53
220
22
230
30
302
[ 310
321
322
330
501
| 502
| 510
601
1023

(KAC-2)

WITNESS: CUMMINGS

EXHIBIT NO.
PAGE 47 OF 168

c.spirc Private and Eﬁiﬁdcnliaf -Page 21




Division of Revenue

Company
Exchange
Office Type

: e.spire

: JCVLFLWFDCO - ICVLFLWFDCO

: Lucent 5ess

Report Time/Date: 10.33.18 / 11/03/98 ID: DRHR

_Date Switch

Celt Groupings

Peg Count

06/11/98 | JCVLFLWIDCO

MINGS
(KAC-2)

f
DOCKET NO. 981008-TP
WITNESS: CUM
EXHIBIT NO.
PAGE 48 OF 168

0

| 31

Al

42

45

46

e.spire Private an;d Confidential - Page 22




Report Time/Date: 10.33.18 7 11/03/98 ID: DRIIR
Division of Revenue

Company . e.spire

Exchange : JCVLFLWFDCO - JCVLFLWFDC0

Office Type : Lucent Sess

_bate | Switch Cell Groupings Peg Count Usage
06/12/98 | JCVLFLWFDCO | ¢ ;
31
41
42
| 45
46
48
49
51

(KAC-2)
i
I
=
N

i
|

DOCKET NO. 981008-TP
WITNESS: CUMMINGS

EXHIBIT NO.
PAGE 49 OF 168

L _espirc Private and Confidential - Page 23 o ——— T T T




Report Tt'mc/ﬁ&fe: 10.33.18/ iﬁu/w H)il)RHR )
Division of Revenue

Company : e.spire
Exchange : JCVLFLWFDCO - JCVLFLWFDCO0
Office Type : Lucent S5ess

_Date Switch Cell Groupings Peg Count Usage |
06/13/98 | JCVLFLWFDCO | 31

41
42
45
46

¥
=
b

-
|
|

981008-TP

UMMINGS
(KAC-2)

S

N

o

EXHIBIT NO.
PAGE 50 OF 168

DOCKET NO.
WITNESS: C

T T

L _.__ cspirc Private and Confidential - Page 24 . . —




Report Time/Date: 10.33.18/11/03/98 ID: DRIIR
Division of Revenue

Company : e.spire
Exchange : JCVLFLWFDCO - JCVLFLWFDCO
Office Type : Lucent Sess

Date

Switch

Cell Groupings | Peg Count Usage

06/14/98 | JCVLFLWFDCO

31
41
42
45
46
48
220
230
301
310
321
330
50t
502
310
601
1023

(KAC-2)

DOCKET NO. 981008-TP
WITNESS: CUMMINGS
EXHIBIT NO.

PAGE 51 OF 163

L

e.spire Private

and Confidential - Page 25




Division of Revenue

Company
Exchange
Office Type

: e.spire

: JCVLFLWFDCO - JCVLFLWFDCO

: Lucent Sess

l:‘;?_port Time/Date: 10.33.18/ 11/03/98 n: l;RH R

Switch

06/15/98

JCVLFLWFDCO

—
I
|
!
DOCKET NO. 981008-TP
WITNESS: CUMMINGS

0

Cell Groupings | Peg Count

31

| 41

42

- 45

40

47

43

Usage

49

51

EXHIBITNO. ___ (KAC-2)

PAGE 52 OF 168

c.spire Private gndré_(vl@demial - Page 26




Report Time/Date: 10.33.18/ 11/03/98 ID: DRIIR
Division of Revenue

Company : e.spire

Exchange : JCVLFLWFDCO - JCVLFLWFDCO

Office Type : Lucent Sess

j)alc___ | Switch | Cell Groupings | Peg Count Usage
06/16/98 | JCVLFLWFDCo | 0
31
a1
42
45
46
47
43
49
51
K
54
220
230
301
302
| 310
321
322
330
500
502
510
601
1023

(KAC-2)

WITNESS: CUMMINGS

DOCKET NO. 981008-TP
EXHIBIT NO.

PAGE 53 OF 168

. e.spire Pri\;gi_t-g__z_md'COnﬁdeniinl - Page 27




Division of Revenue
Company
Exchange
Office Type

: e.spire

: JCVLFLWFDCO - ICVLFLWFDCO

: Lucent Sess

Report Time/Date: 10.33.18/ 11/03/98 ID: DRIIR

_Date

Switch

Cell Groupings

06/17/98

JCVLFLWFDCO

0

| Pep Count

3

4]

42

[ 45

46

|47
43

49

51

(KAC-2)

DOCKET NO. 981008-TP

___ esspire Private and Confidential - Page 28

WITNESS:; CUMMINGS

EXHIBIT NO.
PAGE 54 OF 168

Usage




Division of Revenue

Company : e.spire

Exchange : JCVLFLWFDCO - ICVLFLWFDCO
Office Type : Lucent Sess

Report Time/Date: 10.33.18 7 110398 ID- DRiTR ™~

06/18/98 JCVLFLWFDCO 31
4]
4?2
45
46
48
49
51
53
220
221
230
301
302
310
321
330
' 501
502
510
601
1023

[ Date Switch Cell Groupings Peg Count Usage

S
(KAC-2)

)
|

DOCKET NO. 981008-TP

WITNESS: CUMMING
EXHIBIT NO,
PAGE 55 OF 168

—_— . - —_ —

m__~ c;s_bi_r'c-_ﬁliriggle and Con?_"l_denlial_ﬁ"l—’;éz 2_79

—_——— — - Te——— -




— e ——— .

, Vgﬁg_ire Private and (z(;nf_nd—éﬁﬁal - Page 30

[

Division of Revenue
Company : e.spire

Office Type : Lucent Sess

Exchange : JCVLFLWFDCO - JCVLFLWFDCO

Report Time/Date: 10.33.187 11/03/98 ID- DRIR ]

[ Date

Switch Cell Groupings | Peg Count

06/19/98

JCVLFLWFDCO | o

31
41
42
45
46
48

51

Usage

52
53
220
221
230
301
302
310
321
! 322
330
501
502
510
601
1023

(KAC-2)

DOCKET NO. 981008-TP

WITNESS: CUMMINGS

EXHIBIT NO.
PAGE 56 OF 168




—

Division of Revenue
Company : e.spire

Office Type : Lucent Sess

Exchange : JCVLFLWFDCO - JICVLFLWFDCO

Report Time/Date: 10.33.18 /110398 1D: DRIR ™~

Switch Celt Groupings | Peg Count

Usage

T 06/20/98

JCVLFLWFDCO | 31

41
| 42
45
46

43

220
230
301
310

321
322
330
501
502

510
601

1023

(KAC-2)

DOCKET NO. 981008-TP
WITNESS: CUMMINGS
EXHIBIT NO.

PAGE 57 OF 168

CSE",E Private and Con_fﬁél_ﬁa_l - Page 31




Division of Revenue

Company : e.spire

. : . Exchange : JCVLFLWFDCO - JCVLFLWFDCO
| TSRS Office Type : Lucent Sess

Report Time/Date: 10.33.18 7 11/639% 10 0RiR.

Date Switch Cell Groupings
06/21/98 [ JCVLFLWFDCO | ¢

Peg Count Use

31
4]
42

45
(46

47

43
52
| 220
230
301
| 300
| 321
330
501
502
i
| 601
L 1023

—_—_

{
I

(KAC-2)

PAGE 58 OF 168

WITNESS: CUMMINGS
EXHIBIT NO,

DOCKET NO. 981008-TP

T e - _—.
e.spire Private and Confidential - Page 32

e o e ————————




Division of Revenue

Company ; e.spire
Exchange : JCVLFLWFDCO - JCVLFLWFDCO

Office Type : Lucent Sess

Date Swiitch Cell Groupings | Peg Count Usa
0672298 | JCVLFLWFDCO | 0
| 31
4]
4?2
45
46
47
48

GS
(KAC-2)
S

008-Tp

UMMIN
- |
2

I
H
!
|
ETNO. ¢
WITNBEss: C 81
ITNO.
PAGE 59 OF |33

DOCK
EXHI

- _ espire Private and Confidential - Page 33 ] — - T




T o Report Time/Date: 10.33.18/ 1170398 ID: DRIIR
Division of Revenue

Company : e.spire

Exchange : JCVLFLWFDCO - JCVLFLWFDCO

Office Type : Lucent Sess ]

Switch Cell Groupings Peg Count Usage

_Date

06/25/98

|

DOCKET N
WITNESS

e spire Private and Confidential - Page_ 34

JCVLFLWFDCO | 0
31
41
42
45
46
48
51
52
53
54
220
221
230
301
302
310
: 321
322
330
O 501 |
3 502 .
510
601

| 1023

0. 981008-TP

: CUMMINGS

EXHIBIT NO.

PAGE 60 OF 163

. — S S , -




Report Time/Date: 10.33.18 / 11/03/98 ID: DRHR
Division of Revenue
Company : e.spire
Exchange : JCVLFLWFDCO - JCVLFLWFDCO
Office Type : Lucent Sess

Date Switch Cell Groupings | Peg Count
06/26/98 | JICVLFLWFDCO | 31

41
42
45
46
48
51
52
53
220
221
230
301
302
310
321
330
501
502
510
[ 601
1023

(KAC-2)
a

DOCKET NO. 981008-TP
WITNESS: CUMMINGS
EXHIBIT NO.

PAGE 61 OF 168

— o ———

N e.spire Private and__(;pﬁﬁ(?i_n!i_at Page 35 I



Report Time/Date: 10.33,.18 / 11/03/98 ID: DRIIR
Division of Revenue
Company : e.spire
Exchange ! JCVLFLWFDCO - JCYLFLWFDCO
Office Type : Lucent 5ess

jia(g Switch Cell Groupings | Peg Count
06/27/98 | JICVLFLWFDCO | 3
4)
a2
45
46
48
220
230
301
310
321
322
330
501

NGS
(KAC-2)

DOCKET NO. 981008-TP
WITNESS: CUMMI

EXHIBIT NO.
PAGE 62 OF 168

e.spire Privaic and C@I@e:ﬂial_-{’age 36




Report Time/Date: 10.33.18/ 11/03/98 ID: DRIIR

Division of Revenue

Company : e.spire
Exchange : JCVLFLWFDCO - ICVLFLWFDCO

Office Type : Lucent 5ess

Date Switch Cell Groupings | Peg Count
"06/28/98 | JCVLFLWFDCO | 31
41
42
45

T NO. 981008-Tp
S8: CUMM
IT NO, mas
PAGE 63 OF 53

DOCKE
WITNE
EXHIB

{ ] esm;;lrE_Prll'aTc;nii_C onfidential - Pag} 37 ) . I -




Report Time/Date: 10.33.18/ 11/03/98 ID: DRIIR

Division of Revenue

Company : e.spire
Exchange : JCVLFLWFDCO - JCVLFLWFDCO
Office Type : Lucent Sess

r:linte _ Switch Cell Groupings | Peg Cq
062998 | JCVLFLWFDCO | 31
41
42
45
46
47
48
51
52
53
54
220
221
230
301
302
310
321
330
501
502
510
601
1023

\

h—.L .L ey v .y e

i
1»
| 3
g |

i

L
¥

ad

-TP
GS
(KAC-2)

UMMIN

0. 981008

 C
ITNO

|
!

KET N
ESS

DOC
Wi
EXHI

64 OF 15§

B
PAGE

e.spire Privéﬁﬂn@nﬁdemial - Page 38 _




Division of Revenue
Company : e.spire

Office Type : Lucent Sess

Exchange : JCVLFLWFDCO - JCVLFLWFDCO

Date

Switch Cell Groupings Peg Count

Usage

06/30/98

(KAC-2)

WITNESS: CUMMINGS

DOCKET NO. 981008-TP
EXHIBIT NO.

PAGE 65 OF 168

JCVLFLWFDCO | 31
41
42
45
46
43
49
51
52

e.spire Private arﬁ_('nn@éﬁial - Page 39




Cell Group 0000 is Trouble Default

Cell Group 1023 are NON DOR Calls

Cell Grps From

0041
0042
0043
0044
0045
0046
0047
0048
0049
0050
0051
0052
0053
0054
0055

0031

Tg401 Tg402 Tg 403

Jacksonville, FI.

Originating Outgolng Calis

ACSI
ACSI
ACSIH
ACSI
ACS!
ACSI
ACSH
ACSt
ACSI
ACSH
ACSI
ACSI
ACSI
ACS)

To

LOCAL LEC CODES

INTRASTATE INTRALATA
INTRASTATE INTERLATA
INTERSTATE INTRALATA
INTERSTATE INTERLATA
NPA 800/888
EMERGENCY SERVICE 911

DA 411

950 FEATURE GROUP B CALLS

MISCELLANEQUS
011 10DD

0- OPERATOR
00- OPERATOR
01 INTERNATIONAL OPERATOR ASSIST
ACS!I CARRIER CUT-THRU

Al Intraoffice Calls

. Intral.ata Incoming Calls From End Offices

0211 0221 0231
0212 0222 0232
0213 0223 0233
0214 0224 0234
0215 0225 0235
0216 0226 0236
0217 0227 0237
0218 0228 0238
0219 0229 0239
0220 0230 0240
E.Spire Confidential

From

LEC
LEC
LEC
LEC
LEC
LEC

LEC

To

DV

PBX

1DV EAS
PBX EAS
ISP
coCoT

PRIVTRK.

Jville

Jville

1iginxg
N ANLIM
"ON 13300d

g91 30 99 3OVd
o)

JNWND S8

o)
SON
J1-800186

(T

Page 1



IntraLata Incoming Calls From Tandem

Tg301 Tg302
0301 0311
0302 0312
0303 0313
0304 0314
0305 0315
0306 0316
0307 0317
0308 0318
0309 0319
0310 0320

Tg 201 Tg 202
0501 0511
0502 0512
0503 0513
0504 0514
0505 0515
0506 + 0516
0507 0517
0508 0518
0509 0519
0510 0520

E.Spire Confidentiai

InterLata Incoming Calls From Tandem

From

LEC
LEC
LEC
LEC
LEC
LEC

LEC

From

LEC
LEC
LEC
LEC
LEC
LEC

LEC

To

iDV

PBX

IDV EAS
PBX EAS
ISP
COCOoT

PRI/TRK.

To

1DV

PBX

IDV EAS
PBX EAS
ISP
COoCoT

PRIVTRK.

Jville

Cell Groups
From Ta
0601 LEC Tgs. LOCAL LEC CODES

0602
0603
0604
0605
0606

LEC Tgs. INTRASTATE INTRALATA
LEC Tgs. INTRASTATE INTERLATA
LEC Tgs. INTERSTATE INTRALATA
LEC Tgs. INTERSTATE INTERLATA
LEC Tgs. NPA 800/888

interLata Incoming Calls From IC

Frontier From To

Tg 1100
0551 {EC DV
0552 IEC PBX
0553 IEC IDVEAS
0554 IEC PBXEAS
0555 IEC ISP
0556 IEC COCOT
0557
0558
0559
0560 IEC PRUTRK.

Jville

=
> s
Om;n
0T
aZmy
ﬂ_.](tz},_]
gz.. z
__08;3
N
So ggg
o
587
p—i
7]
a o
»

Page 2



DOCKET NO. 981008-Tp
WITNESS: CUMMINGS
EXHIBITNO. ____ (KAC-2)

PAGE 68 OF 158 8iLL NUMBER: 334 8S0-5181 478
. iINVOICE NUMBER: BSD5181478-98227
BiLL DATE: AUGUST 15, 1998
PAGE: 1
TQ: BELLSQUTH REMIT .  e.spirea COMMUNICATIONS, INC
800 NCRTH 19T STREET (FORMERLY ACSI)
25TH FLOCR RECIPROCAL COMPENSATION
BIRMINGHAM, AL 35203 PO BOX 64576
ATTN: ACCESS BILL VERIFICATION GROUP BALTIMORE, MD 21264

BILLING INQUIRES CALL (301) 361-4250

SWITCHED ACCESS SERVICE
DETAIL QF CURRENT CHARGES
OTHER CHARGES AND CREDITS - SEE DETAIL
LOCAL
USAGE CHARGES - SEE DETAIL
LOCAL

TOTAL CURRENT CHARGES DUE BY SEPTEMBER 15, 1998

TOTAL AMOUNT DUE

DETAIL OF USAGE CHARGES FOR OFFICE MTGMALG YDSO
USAGE BILLING CYCLE JULY 1 THRU JULY 31 1998
LOCAL

RATE CATEGQRY ANT MILES
TERMINATING

TOTAL FOR LOCAL USAGE FOR OFFICE MTGMALGYDSO

DETAIL OF USAGE CHARGES FOR OFFICE BRHMALFCDSQ
USAGE BILLING CYCLE JULY 1 THRU JULY 31 1998
LOCAL

RATE CATEGORY ANT] IE  MILES
TERMINATING

TQTAL FOR LOCAL USAGE FOR QFFICE BRHMALFCDSO

DETAIL OF USAGE CHARGES FOR OFFICE CLMBGAEDDSO
USAGE 8ILLING CYCLE JULY 1 THRU JULY 31 1998

LOCAL
silivens

TOTAL FOR LOCAL USAGE FOR OFFICE CLMBGAEDDS0

T
TERMINATING

AMOUNT




DOCKET NQ. 981008-Tp

\g;ENESS: CUMMINGS BILL NUMBER: 334 88D-5181 478

IBITNO. ____ (KAC-2) INVOICE NUMBER; BSCS181473.98227
PAGE 69 OF 168

SILL DATE AUGUST 5. 98

PAGE:; 2

DETAIL OF USAGE CHARGES FOR OFFICE NWORLAMODCO
USAGE BILLING CYCLE JULY 1 THRU JULY 31 1998
LOCAL

RATE CATEGORY. ANTITY _RATE  MIES AMOUNT
TERMINATING é

TOTAL FOR LOCAL USAGE FOR OFFICE NWORLAMODCO

DETAIL OF USAGE CHARGES FOR OFFICE LSVLKY27050
USAGE BILLING CYCLE JULY 1 THRU JULY 31 1998

LOCAL
RATE CATEGORY QUANTITY MILES AMOUNT
TERMINATING A - ——

TOTAL FOR LOCAL USAGE FOR OFFICE LSVLKY27DS0

DETAIL OF USAGE CHARGES FOR OFFICE JCVLFLWFDCO
USAGE BILLING CYCLE JULY 1t THRU JULY 31 1998
LOCAL

RATE CATEGORY MILES AMQUNT
TERMINATING m _-

TOTAL FOR LOCAL USAGE FOR OFFICE JCVFLWFDCO




Division of Revenue

Company : e.spire

Exchange : JCVLFLWFDCO - ICVLFLWFDCO
Office Type : Lucent Sess

Report Time/Date: 10.33.18 7 11/03/98 1D- DRIIR

“Date

Switch Cell Groupings

Peg Count

07/01/98

EXHIBIT NO. ___ (KAC-2)

WITNESS: CUMMINGS
PAGE 70 OF 168

DOCKET NO. 981008-TP

R

JCVLFLWFDCO | 31

4l
42
45
46
48
51
52
53
54
220
221
230
301
302
310
321
330
501
502
510
601
1023

e.spire Priv.ii_éand Confidential - Page 40 :

—_—

— .



——

Report Time/Date: 10.33.18711/03798 1D- DRIIR
Division of Revenue
Company : e.spire
Exchange : JCVLFLWFDCO - ICVLFLWFDCO
Office Type : Lucent Sess

A-_ﬁ:llc Switch Cell Groupings | Peg Count
. 0702098 | JCVLFLWFDCO | 31
: [_4i
i 42
a5
J | 46
| | 48

(KAC-2)
!
l

[
: . R
=

WITNESS: CUMMINGS

DOCKET NO. 981008-TP
EXHIBIT NO.

PAGE 71 OF 168
el
ot
3

e.spire Private and (‘m{ﬁdﬁ_c”nm(?al- Page 41 - : . | ]




Report Time/Date: 10.33.18 7 11/0398 ID: DRIIR

Division of Revenue

Company : e.spire

Exchange : JCVLFLWFDCO - JCVLFLWFDCO
Office Type : Lucent 5ess

Pate Switch Cell Groupings | Peg Count
07/03/98 | JCVLFLWFDCO | 31
41
: 42
45
46
48
51
| 220
230
301
302
310
321
330
501
| 502
510
601
1023

(KAC-2)

MINGS

DOCKET NO. 981008-Tp
WITNESS: CUM

EXHIBIT NO.
PAGE 72 OF 158

A e - —

____espire Private and Confidential - Page 42




Division of Revenue
Company
Exchange
Office Type

: e.spire
: JCVLFLWFDCO - JCVLFLWFDCO
: Lucent Sess

Report Time/Date: 10.33.187 1170398 ID: DRIIR

__ﬁale Switch

Cell Groupings

Peg Count

07/04/98 | JCVLFLWFDCO

31

41

42

45

46

43

220

221

230

301

310
321
330

501

502
510

601

1023

INGS
(KAC-2)

DOCKET NO. 981008-TP
WITNESS: CUMM
EXHIBIT NO.

PAGE 73 OF 1638

e.spire Privglé and Conﬁdemializl’n_éek 7743_




Company
Exchange
Office Type

Division of Revenue

: e.spire
: JCVLFLWFDCO - JCVLFLWFDCO
: Lucent 5ess

Report Time/Date: 10.33.18/11/03798 ID: DRUR |

Date | Switch Cell Groupings
07/05/98 | JCVLFLWFDCO | 3|

Peg Count

4]

42

45

46

31

220

230

301

310

321

330

301

502

310

601

1023

DOCKET NQO. 981008-TP

WITNESS: CUMMINGS

(KAC-2)

EXHIBIT NO.
PAGE 74 OF 168

_espire Private and Confidential - Page _ 44




RéﬁgrriTi}n_a/Date: 10.33.18/1 1/03/98 ID: DRHR

Division of Revenue

Company : e.spire
Exchange : JCVLFLWFDCO - JCVLFLWFDCo
- Office Type : Lucent Sess
Date Switch Cell Groupings | Peg Count Usage
07/06/98 JCVLFLWFDCO | 31
4
42
e
e
i
BT T
5
| 52
53
R
BZ
7T
.20
o
02
K
- 2 ]
330 o
| S0 L
502 ]
N sto T
.- o T T
;gé (w23 |
—_— I '%2 = -
22 12
2,28
Hoatn
Les
3E20
DEoia

e.spire_l_’ﬁivqlf ;ﬂd ?El_m[idgn_lial - Page 4%7




Division of Revenue

Company : e.spire

Exchange : JCVLFLWFDCO - JCVLFLWFDCO
Office Type : Lucent Sess

" Report Time/Date: 10.33.18/ 1170398 ID: DRIIR

Date Switch Cell Groupings Peg Count
070798 | JCVLFLWFDCO | 31
41

| 42

45

46

43

49

i—

(KAC-2)
| —
S
|

DOCKET NO. 981008-TP
WITNESS: CUMMINGS
EXHIBIT NO.

PAGE 76 OF 168

cspire Private and Confidential - Page 46




Division of Revenue

Company ! e.spire

Exchange : JCVLFLWFDCG - JICVLFLWFDCY
Office Type : Lucent Sess

" Report Time/Date: 10.33.18/ 11/03/98 ID: DRIIR

Switch Cell Groupings | Peg Count Usage

T 07/08/98

_e:spire Private and Confidential - Page 47_

JCVLFLWFDCO | 31
a1
42

45

46
43
sl
220
221
230
301
302
310
321

372
330
501

' 502

510
601

1023

(KAC-2)

WITNESS: CUMMINGS
PAGE 77 OF 168

DOCKET NO. 981008-TP
EXHIBIT NO.

L I

+ vl



Division of Revenue

Company : e.spire

Exchange : JCVLFLWFDCO - JCVLFLWFDCO
Office Type : Lucent Sess

Report Time/Date: 10.33.18711/03/98 ID: DRIIR

—V_ﬁ.'ilte Swilch

Cell Groupings | Peg Count

07/09/98 | JCVL.FLWFDCO | ©

981008-TP
(KAC-2)

UMMINGS

EXHIBIT NO.
PAGE 78 OF 168

DOCKET NO.
WITNESS: C

3t
41
42
as
46
47
48
49
51
52
53
54
220
221
230
301
302
310
321
330
501
502
310
601
1023

B jcﬂ)_irs Private and émm_l'@enleﬁ - Page 48




| Date

07/10/98 | JICVLFLWFDCO

Division of Revenue
Company
Exchange

Office Type

: e.spire

: JCVLFLWFDCO - ICVLFLWFDCO0

: Lucent Sess

Report Time/Date: 10.33.18 7 11/03/98 1D DRIR

DOCKET NO. 981008-TP
WITNESS: CUMMINGS

Switch

(KAC-2)

EXHIBIT NO.
PAGE 79 OF 168

_Cell Groupings

Peg Count |

31

e €.spire I:r_i!z_l]ejt)gl_tiinﬁﬁcntial -Page 49




" Report Time/Date: 10.33.18 / 1170398 ID- DRUKR

Division of Revenue
Company : e.spire

Exchange : JCVLFLWFDCO - JCVLFLWFDCO
Office Type : Lucent Sess

Date | Switch B Cell Groupings PPeg Coun Usa
07/11/98 | JCVLFLWFDCO | 31
41
42
45
46
48
220
230
301
310
321
330
501
502
510
601
1023

981008-TP
(KAC-2)

UMMINGS

EXHIBIT NO.
PAGE 80 OF 158

DOCKET NO.
WITNESS: C

e.sﬁire Priv;ué}_nd Confidential Eag,g—; 50 o




Division of Revenue

Company : e.spire

Exchange : JCVLFLWFDCO - JCVLFLWFDCO
D Office Type : Lucent Sess

Report Time/Date: 10.33.18/ 11763798 1D~ DRITR

Date Switch Cell Groupings | Peg Count Usage

07/12/98 JICVLFLWFDCO | 3]
4]

L

(KAC-2)

DOCKET NO. 981008-TP
WITNESS: CUMMINGS

EXHIBIT NO.
PAGE 8! OF 168

L ___e:spirc Private and Confidential - Page 51 o o




—*keporr Time/Date: 10.33.18/ 1. 1703/98 ID: DRIIR
Division of Revenue

Company : e.spire

Exchange : JCVLFLWFDCO - JCVLFLWFDCO

Office Type : Lucent Sess

Date Swilch Cell Groupings | Peg Count Usage
07/1398 | JICVLFLWFDCO | 31
4]
42
45
46
48
5]
52
53
220
221
230
301
302
310
321
322
' 330
501
502
510
601
1023

(KAC-2)

WITNESS: CUMMINGS

DOCKET NO. 981008-TP
EXHIBIT NO.

PAGE 82 OF 168

e

_ e spire Private and Confidential - Page 52



Division of Revenue

Company : e.spire

Exchange ! JCVLFLWFDCO - ICVLFLWFDCO
Office Type : Lucent Sess

Report Time/Date: 10.33.187 110398 ID: DRHR

Date Switch Cell Groupings | Peg Count Usage
07/14/9% | JCVLFLWFDCO | 0
31
41
42
45
46
| a8
51

(KAC-2)
=

=]

Tad

DOCKET NO. 981008-TpP

WITNESS: CUMMINGS

EXHIBIT NO.
PAGE 83 OF 168

0|
|
I
|

[
|

___ espire Private and Confidential - Page 53




l)aic
07/15/98

E
|
)
\

Division of Revenue

Company : e.spire
Exchange : JCVLFLWFDCO - JCVLFLWFDCO
Office Type : Lucent 5ess

" Report Time/Date: 10.33.18 7 11/03/98 ID: DRITR

Swilch

Cell Groupings Peg Count |  Usage

NO. 981008-Tp

DOCKET
WITNESS:

JCVLFLWFDCO

CUMMINGS
0. (KAC-2)

EXHIBIT N
PAGE 84 OF 153

0

31
41
42

__e.spire Prlvate and Conlidential - Page 54.._:




Report Time/Date: 10.33.18/ 11/03/98 ID: DRHR
Division of Revenue

Company : e.spire

Exchange : JCVLFLWFDCO - JCVLFLWFDCO

Office Type : Lucent Sess

Date Switch Cell Groupings | Peg Count
07/17/98 | JCVLFLWFDCO | 0
| | 31
41
42
45

46

(KAC-2)

DOCKET NO, 981008-TP
WITNESS: CUMMINGS
EXHIBIT NO.

PAGE 85 OF 168

spire Private and Confidential - Page 55
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Division of Revenue

Company : e.spire

Exchange : JCVLFLWFDCO - JCVLFLWFDCO
Office Type : Lucent Sess

Report Time/Date: 10.33.187 110398 ID: DRIR |

 Date

Switch Cell Groupings | Peg Count Usape

07/18/98

JCVLFLWFDCO | 31
41
42
45
46
47
48
49
220
230
301
310
321
330
501
502
510
601
1023

[__:kﬁ_ __:éépirt*f;_ivate and Confdential _—j’iéc: 56

(KAC-2)

DOCKET NO. 981008-TP
WITNESS: CUMMINGS

EXHIBIT NO.
PAGE 86 OF 168

o ]




o Report Time/Date: 10.33.18/ 11/03/98 ID: DRIIR
Division of Revenue

Company : e.spire

Exchange : JCVLFLWFDCO - JCVLFLWFDCO
Office Type : Lucent Sess

Peg Count

Date Switch Cell Groupings
07/19/98 | JCVLFLWFDCO | 31

a1
42
45
46
47
48
51

81008-TP
(KAC-2)

UMMINGS

DOCKET NQ. 9
PAGE 87 OF 168

WITNESS: C
EXHIBIT NO.

~_espire Private m;d (Eunﬁdlnl:aL Page 57



a " Report Time/Date: 10.33.18/ 11/03/98 ID: DRIHR
Division of Revenue

Company ! e.spire

Exchange : JCVLFLWFDC@ - JCVLFLWFDCD

Office Type : Lucent Sess

lF_l)alwg:i_‘_ Switch Cell Groupings | Peg Coypt Usage
| 07220198 | JCVLFLWFDCO | 31
| 41
42
45
46
47
48
49
50
51
52
53
220
221
230
301

! 3o
321
330
| sot
502

510

601
_1023

(KAC-2)

{
i
;7

DOCKET NO. 981008-TP

WITNESS: CUMMINGS

EXHIBIT NO.
PAGE 88 OF 168

—_—y

e.spire Private and Confidential - Page 58




Division of Revenue
Company
Exchange
Office Type

: e.spire
: JCVLFLWFDCO - ICVLFLWFDCO
: Lucent Sess

Report Time/Date: 10.33.18 / 11/03/98 ID: DRIR

Date

S_wilch

Cell Groupings

Peg Count |

Usage

0772198

JCVLFLWFDCO

(KAC-2)

WITNESS: CUMMINGS

DOCKET NO. 981008-TP
EXHIBIT NO.

PAGE 89 OF 168

0

31

41

42

45

46

48

49

51

52

ﬁwé._spirc Private and Confidential - Page 59




Exchange
Office Type

Division of Revenue
Company

: e.spire

! JCVLFLWFDCO - JCVLFLWEFDCO
: Lucent Sess

Report Time/Date: 10.33.187 110395 10+ DRIR

Switch

__Cell Groupings

Peg Count

[ JCVLFLWFDCO |

0

3

(KAC-2)
]

DOCKET NO. 981008-TP
WITNESS: CUMMINGS
EXHIBIT NO.

PAGE 90 OF 168

41




Division of Revenue

Company : e.spire

Exchange : JCVLFLWFDCO - JCVLFLWFDCO
Office Type : Lucent Sess

Report Time/Date: 10.33.187 11/03/98 ID: DRHR

Dale Switch Cell Groupings | Peg Cou Usage
07/238% | JCVLFLWEDCO | 0
31
41
42
45
46
47
43
49
51
52
53
54
| 220
221
230
301
-. 302
310
321
322
330
501
502
510
B 60|
| 1023

INGS
(KAC-2)

|
-
DOCKET NO. 981008-Tp

WITNESS: CUMM

EXHIBIT NO.
PAGE 91 OF 168

e.spire Priva_lé}_;ul gonﬁ(_lemial -Page 6 I__




- ' o Report Time/Date: 10.33.18 7 11/03/98 ID: DRIR
Division of Revenue

Company : e.spire

Exchange : JCVLFLWFDCO - JCVLFLWFDCO

Office Type : Lucent Sess

Date | Switch Cell Groupings | Peg Count Usage

07724198 | ICVILFLWFDCO | 0
3
41
42
45
46
| 48
49
50
5
52
53
220
221
230
301
| 302
. 310
121
322
330
501
| 502
510
601
{ 1023

(KAC-2)

DOCKET NO. 981008-TP
WITNESS: CUMMINGS

EXHIBIT NO.
PAGE 92 OF 168

| c.spire Private and Confidential - Page 62 o - . ]




Division of Revenue

Company : e.spire

Exchange : JCVLFLWFDCO - JCVLFLWFDCO
Office Type : Lucent Sess

Report Time/Date: 10.33.18 /110398 ID- DRIIR |’

Switch

Cell Groupings Peg Count Usage

| 07125/98

JCVLELWFDCO

k]
41
42
45
46
48
51
52
53
35
220
230
301
310
321
330
501
502
510
601
1023

(KAC-2)

DOCKET NO. 9810038-TP
WITNESS: CUMMINGS
EXHIBIT NO.

PAGE 93 OF 168

‘

L

e.spire Privale

ar](i Conﬁ__(_i_e_r!li_a_l_ ~-Page 63




Report Time/Date: 10.33.18 / 119398 ID: DRIIR

Division of Revenue

Company : e.spire

Exchange : JCVLFLWFDCO - JCVLFLWFDCO
Office Type : Lucent Sess

i;kD_!!!_e__‘# | Switch Cell Groupings | Peg Count Usage
|"0i26/98 | ICVLFLWIDCO [ 30
| 41
a2
45

{(KAC-2)

DOCKET NO. 981608-TP
WITNESS: CUMMINGS
EXHIBIT NO.

PAGE 94 OF 168

__e-spire Private and Confidential - Page 64




Division of Revenue
Company : e,Spire

‘ Exchange : JCVLFLWFDCO - JCVLFLWFDCo
L Office Type : Lucent Sess

 Report Time/Date: 10.33.187 1 /0395 ID: DRNR

! j_zarire Switch Cell Groupings | Peg Count -
' ——

Ile 07/2798 | JICVLFLWFDCOQ 0 '

! 31

41

_Ltoas”

EXHIBIT NO. (KAC-2)

WITNESS: CUMMINGS
PAGE 95 OF 168

DOCKET NO. 981008-TP

e e

e.s_[_:_ir‘c;_l_?[i'vzig: and Eéﬁ_ﬁdenlial - l’gge 65
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Division of Revenue

. e.spire

: JCVLFLWFDCO - JCVLFLWFDCe
: Lucent Sess

Company
Exchange
Office Type

Report Time/Date: 10.33.18711/03/98 ID- DRIIR ~ *~

rI—);Mc

Switch

Cell Groupings

Peg Count Usage

07/28/98

——————————

- __espire Piivaic and Confidential - Page 66

DOCKET NO. 981008-TP

JCVLFLWFDCo

{KAC-2)

WITNESS: CUMMINGS

EXHIBIT NO.
PAGE 96 OF 168

0

31

41

42

45

46

47

48

49

51

52

53

54

220

221
230

301

302

300
321

322

330

301
S0

510
_601
| 1023




[_

Division of Revenue

Company
Exchange
Office Type

: e.spire

: JCVLFLWFDCO - JCVLFLWFDCO

! Lucent Sess

Report Time/Date: 10.33.18/ 1170398 In- DRUR

_Date Switch

Cell Groupings

Peg Count

0712998 | JCVLFLWFDCo

(KAC-2)

!

|

=
DOCKET NO. 98 1008-TP
WITNESS: CUMMINGS

EXHIBIT NO.
PAGE 97 OF 168

0

3

a1

42

45

46

47

48

49

c.spire Private and CB@E‘;HE;_T _~:Page 67
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Division of Revenue

Company
Exchange
Office Type

: e.spire
: JCVLFLWFDCO - ICVLFLWFDCO0
: Lucent Sess

Report Time/Date: 10.33.18 7 11/03/98 ID: DRIIR

Date

Switch

Cell Groupings

Peg Count

07/30/98

DOCKET NO. 981008-TP

JCVLFLWFDCO

MINGS
(KAC-2)

WITNESS: CUM
PAGE 98 OF 168

EXHIBIT NO.

0

31

41

42

Usage

c.spire Private and QSH_ﬁ_d?ntigl;ﬁgge 68 IR




Report Time/Date: 10.33.18/ 11/0398 11 DRIR
Division of Revenue

Company : e.spire

Exchange : JCVLFLWFDCO - JCVLFLWFDCO

Office Type : Lucent Sess

_Date Switch Cell Groupings | Peg Count Usage
07/31/98 | JCVLFLWFDCO | 3]
11
42
45
46
47
43
49
51
52
53
| 220
221
230
| 301
302
310
321
322
330
501
502
510
601
1023

(KAC-2)
L

DOCKET NO. 981008-TP

WITNESS: CUMMINGS

EXHIBIT NO.
PAGE 99 OF 168

N ngircE\{ale and Confidential - Page 69




DOCKET NO. 981008-TP
WITNESS: CUMMINGS
EXHIBIT NO. _____(KAC-2)
PAGE 100 OF 168

Jville

Jacksonville, FI.
Cell Group 0000 is Trouble Default
Cell Group 1023 are NON DOR Calls

Originating Outgolng Calls
Coll Grps From To
0041 ACSI| LOCAL LEC CODES
0042 ACSI INTRASTATE INTRALATA
0043 ACS! INTRASTATE INTERLATA
0044 ACS! INTERSTATE INTRALATA
0045 ACS| INTERSTATE INTERLATA
0046  ACSI NPA 800/888
0047 ACSI EMERGENCY SERVICE 911
0048 ACS! DA 411
0049 ACSI 950 FEATURE GROUP B CALLS
0050  ACSI MISCELLANEOUS
0051 ACS! 0111D0D
0052 ACS| 0- OPERATOR
0053 ACSI 00- OPERATOR
0054 ACSI 01 INTERNATIONAL OPERATOR ASSIST
0055 ACSI CARRIER CUT-THRU

0031 Al Intraoffice Calls

+ Intralata incoming Calls From End Offices
From To
Tg401t Tg402 Tg 403
0211 0221 0231 LEC DV
0212 0222 0232 LEC PBX
0213 0223 0233 LEC IDVEAS
0214 0224 0234 LEC PBXEAS
0215 0225 0235 LEC ISP
0216 0226 0236 LEC COCOT
0217 0227 0237
0218 0228 0238
0219 0229 0239
0220 0230 0240 LEC PRITRK.

E.Spire Confidential Sville Page 1



DOCKET NO. 981008-TP
WITNESS: CUMMINGS

EXHIBIT NO. (KAC-2)

PAGE 101 OF 168

Intralata incoming Calls From Tandem

Tg 301 Tg 302
031 0311
0302 0312
0303 0313
0304 0314
0305 0315
0306 0316
0307 0317
0308 0318
0309 0319
0310 0320

Tg 201 Tg 202
0501 0511
0502 0512
0503 0513
0504 0514
0505 0515
0506 . 0516
0507 0517
0508 0518
0509 0519
0510 0520

E.Spire Confidential

From

LEC
LEC
LEC
LEC
LEC
LEC

LEC

To

IDV

PBX

IDV EAS
PBX EAS
ISP
cocort

PRIMTRK.

tnterLata Incoming Calls From Tandem

From

LEC
LEC
LEC
LEC
LEC
LEC

LEC

To

DV

PBX

IDV EAS
PBX EAS
ISP
COCOT

PRITRK.

J'ville

Cell Groups

0601
0602
0603
0604
0605
0606

From To
LEC Tgs. LOCAL LEC CODES
LEC Tgs. INTRASTATE INTRALATA
LEC Tgs. INTRASTATE INTERLATA
LEC Tgs. INTERSTATE INTRALATA
LEC Tgs. INTERSTATE INTERLATA
LEC Tgs. NPA 800/888

InterLata Incoming Calls From IC
Frontier From To
Tg 1100
0551 IEC DV
0552 IEC PBX
0553 IEC . IDV EAS
0554 IEC PBXEAS
0555 IEC ISP
0556 IEC COCOT
0557
0558
0559
0560 IEC PRITRK.

Jville

Page 2



DOCKET NO. 981008-TP
WITNESS: CUMMINGS

™ EXHIBITNO. _____(KAC-2)
~ PAGE 102 OF 68

communicétions to the point

TO: BELLSOUTH REMIT
600 NORTH {9TH STREET
25TH FLOOR
BIRMINGHAM, AL 35203
ATTN: ACCESS BILL VERIFICATION GROUP

BILLING INQUIRES CALL (301) 361-4250

BILL NUMBER: 334 38D-5181 478
INVOICE NUMBER: 8S05181478-38258
BILL DATE: SEFTEMBER 15, *ge4

PAGE: 1

¢.spire COMMUNICATIONS. INC
RECIPROCAL COMPENSATION
PO BOX 64376

BALTIMORE, MD 21264

SWITCHED ACCESS SERVICE
DETAIL OF CURRENT CHARGES
QTHER CHARGES AND CREDITS - SEE DETAIL
LOCAL
USAGE CHARGES - SEE DETAIL
LOCAL

TOTAL CURRENT CHARGES DUE BY OCTOBER 15, 1998

Q.00

TOTAL AMOUNT OUE____

DETAIL OF USAGE CHARGES FOR OFFICE MTGMALG YD 30
USAGE BILLING CYCLE AUGUST 1 THRU AUGUST 31 1998

LOCAL

TECAT RY ANTI MILES T
TERMINATING

TOTAL FOR LOCAL USAGE FOR OFFICE MTGMALGYDSQ

DETAIL OF USAGE CHARGES FOR OFFICE BRHMALFCOS0
USAGE BILLING CYCLE AUGUST t THRU AUGUST 31 1998

LOCAL

RATE CATEGORY ANTITY TE _ MILES AMOUNT
TERMINATING o

TOTAL FOR LOCAL USAGE FOR OFFICE BRHMALFCDS0

DETAIL OF USAGE CHARGES FOR OFFICE CLMBGAEDDSO
USAGE BILLING CYCLE AUGUST 1 THRU AUGUST 31 1998

LOCAL

RATE CATEGORY IS MLES AMOUNT
T Ay ot ——

TOTAL FOR LOCAL USAGE FOR OFFICE CLMBGAEDDSO




_ BILL NUMBER: 334 830-3184 478
* DOCKET NO. 981008-TP INVOICE NUMBER: - BSD5181478-38258
WITNESS: CUMMINGS BILL DATE; SEPTEMBER 15, 1998
EXHIBIT NO. ___ (KAC-2) PAGE: 2

PAGE 103 OF 168

DETAIL OF USAGE CHARGES FOR OFFICE NWORLAMODCO
USAGE BILLING CYCLE AUGUST 1 THRU AUGUST 31 1398
LOCAL

RATE CAT Y A, TI AMOUNT

TOTAL FOR LOCAL USAGE FOR OFFICE NWORLAMODCOQ

DETAIL OF USAGE CHARGES FOR OFFICE LSVLKY27D80
USAGE BILLING CYCLE AUGUST t THRU AUGUST 31 1998
LOCAL

TE CA Y B N
TERMINATING

TOTAL FOR LOCAL USAGE FOR OFFICE LSVLKY27DS0

DETAIL OF USAGE CHARGES FOR OFFICE JCVLFLWFDCO
USAGE BILLING CYCLE AUGUST t THRU AUGUST 31 1998
LOCAL

RATE CATEGORY ANTI RA MILES AMOUNT
TERMINATING

TOTAL FOR LOCAL USAGE FOR OFFICE JCVFLWFDCO L




Division of Revenue

Company
Exchange
Office Type

. e.spire
: JCVLFLWFDCO - JCVLFLWFDCO
: Lucent Sess

" Report Time/Date: 10.33.18 7 11/03/98 1D DRIIR

l Date

Switch

Cell Gnﬁgiigs

Peg Count

l  08/01/98

JCVLFLWFDCO

WITNESS: CUMMINGS
(KAC-2)

DOCKET NO. 981008-TP
EXHIBIT NO.

PAGE 104 OF 168

0

| Usage

31

4]

42

45

e.spire Private and Confidential - Page 70




- I — Report Time/Date: 103318 /110398 1D DRIIR

Division of Revenue

Company : e.spire
Exchange : JCVLFLWFDCO - JCVLF LWFDCO0
e Office Type : Lucent 5ess

Peg Count

Date | Switch _.{ Cell Groupings |
(18/02/98 JCVLFLWFDCO | ¢

i
-TPp
UMMINGS
2)
8
1

0. 981008
C
Q.

PAGE 105 OF 16§

DOCKET N
WITNESS:
EXHIBIT N

——— . T e T T e ——
e.spire Private and Confidentiaf - Page 71 L o
e A ————— _—



Division of Revenue

Company : e.spire

Exchange : JCVLFLWFDCO - JCVLFLWFDCO
Office Type : Lucent 5ess

Date | Switch . g«;li_(irgulgiig*s_ WegCount Usage
08/03/98 [ JCVLFLWFDCO | o ]

31

———

4
42

45

46

43

49

(KAC-2)
|

f
|

DOCKET NO. 981008-TP

WITNESS: CUMMINGS
EXHIBIT NO.
PAGE 106 OF 168

Report Time/Date: 10.33.187 T1/03798 1: DRITR

€.spire Priv_ale'a-_r;g CO"',-ld_e",‘iaL‘ l)igf_&zz_ . 7' ' — e




Report Time/Date: 10.33.18/ 11/03/98 1D: DRIIR

Division of Revenue

Company : e.spire

Exchange : JCVLFLWFDCO - JCVLFLWFDCO
Office Type : Lucent 5ess

[ '_'I)Ene Switch Cell Groupings Peg Count

08/04/98 | JCVLFLWFDCO | 0
31
; 41
; 42
| 45
46
47
48
49
| 50
| SI
52
53
220
221
230
301
' 302
310
321
322
330
501
502
310
_601
1023

08-TP
NGS
(KAC-2)

DOCKET NO. 9810
[TNESS: CUMMI
PAGE 107 OF 168

W
EXHIBIT NO.

_c.spire Private and Confidential - Page 73




Division of Revenue
Company
Exchange
Office Type

: e.spire

: JCVLFLWFDCO - JCVLFLWFDCO

: Lucent Sess

Report Time/Date: 10.33.18 7 11/03/98 ID: DRHR |

1 Date

08/05/98

Swi_tch

DOCKET NO. 981008-TP

Cell Gronp_il_i_g_s

JCVLFLWFDCO

0

Peg Count

3

41

42

45

46

48

49

51

52

(KAC-2)

il

WITNESS: CUMMINGS
EXHIBIT NO,
PAGE 108 OF 168

unjgﬂ' .
i Wy

|

W
' 4
ik
b ¢
8
|
(I
w
f

__ c.spire Private and Confidential - Page 74




Report Time/Date: 10.33.18 7 110398 10 DRIK
Division of Revenue

Company : e.spire
Exchange : JCVLFLWFDCO - JCVLFLWFDCO
Office Type : Lucent Sess

| _Date Switch Cell Groupings | Peg Count Usage
08/06/98 | JCVLFLWFDCO | o :

31
a1
42

45
46

47
43

49
51

(KAC-2)
A
=)

DOCKET NO. 981008-TP
WITNESS: CUMMINGS
EXHIBIT NO.

PAGE 109 OF 168

|
[
|
J

é._;_;pire Private an({@ﬁﬁ&n!ial - Page 75 _ ) ) - - —_—




- " Report Time/Date: 10.33.18 7 1170398 ID: DRIR
Division of Revenue

Company : e.spire

Exchange : JCVLFLWFDCO - JCVLFLWFDCO0
Office Type : Lucent Sess

Date Switch Cell Groupings | Peg Count
080798 | ICVLFLWFDCO | 0
[ 31

41
a2
45
46

Usage

(KAC-2)
2

|

DOCKET NO. 981008-TP
WITNESS: CUMMINGS
EXHIBIT NO.

PAGE 10 OF 168

€ spire Private and Confidential - Page 76 _




Division of Revenue

Company : e.spire

Exchange : JCVLFLWFDCO - JCVLFLWFDCO0
Office Type : Lucent Sess

Report Time/Date: 10.33.187 11/03/98 ID- DRHR

Date Switch Cell Groupings
08/08/98 | JCVLFLWFDCO | 0
31
41
42
45
46
a8
51
53
220
230
301
310
321
330
501
502
' 510
601
1023

Peg Count

(KAC-2)

WITNESS: CUMMINGS

DOCKET NO. 981008-TP
EXHIBIT NO.

PAGE 111 OF 168

espire Private and Confidential - Page 77




Division of Revenue

Company : e.spire

Exchange : JCVLFLWFDCO - JCVLFLWFDCO
Office Type : Lucent Sess

Report Time/Date: 10.33.18/ 11/03/98 ID: DRIIR

Date Switch Cell Groupings
T 08/09/98 | ICVLFLWFDCO | 0
31
4]
42
45
46

Peg Count

8-TP
{KAC-2)

ITNESS: CUMMINGS

DOCKET NO. 98100
PAGE 112 OF 168

W
EXHIBIT NO.

[ cspire Private and Confidential - Page 78 o ]




Division of Revenue

Company ! e.spire
Exchange : JCVLFLWFDCO - ICVLFLWFDCO0
Office Type : Lucent Sess

Report Time/Date: 10.33.13711/03/98 ID: DRIR |

Switch

Cell Groupings

08/10/98

DOCKET NO. 981008-TP

JCVLFLWFDCO

{(KAC-2)

WITNESS: CUMMINGS
EXHIBIT NO.
PAGE 113 OF 168

0

Peg Count

31

41

42

45

46

48

49

51

52

53

220

221

230

[ 301

302

[ 310

| 321

322

330

501

502

510

: -(10|

e.spire Private and Confidential - Page

1023

79




Division of Revenue
Company
Exchange
Office Type

: e.spire
I JCVLFLWFDCO - ICVLFLWEDCO
: Lucgnt Sess

Report Time/Date: 10.33.18 7 11/03/98 11 DRIIR

rl)n!e

Swilch

Cell Groupings

Peg Count Usage

08/11/98

=

JCVLFLWFDCO

0

N 4

3

41

42

45

46

47

48

49

51

(KAC-2)

DOCKET NO. 981008-TP
WITNESS: CUMMINGS
EXHIBIT NO.

PAGE 114 OF 168

-
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oo

e

i 4 . whiy
t.’ g.i‘ﬂ"‘fi"av"‘! '

@ splre

Division of Revenue
Company ! e.spire

Office Type : Lucent Sess

Exchange : JCVLFLWFDCGO - ICVLFLWFDCO

Report Time/Date: 10.33.187 1170398 ID- DRIk ° |

_Hl:)nle

Switch Cell Groupings Peg Count

T 08/12/98

JCVLFLWFDCO | ¢
31
41
272
45
46

48
49

Usage

{KAC-2)
=23
=~

DOCKET NO. 931008-TP
WITNESS: CUMMINGS
EXHIBIT NO.

PAGE 115 OF 168

_c;s:;pirc Private and Confidential -:P_a_gc Slxﬁ—__




Report Time/Date: 10.33.18 /7 11/03/98 ID- DRHR
Division of Revenue

Company : e.spire

Exchange : JCVLFLWFDCO - ICVLFLWFDCO

Office Type : Lucent Sess

[ _Date Switch Cell Groupings Peg Count Us:

08/13/98 | JCVLFLWFDCO | o
|31
41
42

-2)
. : ré, : .
b

|
r
l

—_ (KAC
:,\;
e}

DOCKET NO. 981008-TP
WITNESS: CUMMINGS
EXHIBIT NO.

PAGE 116 OF 168

T

espire Pivate and Confdental - Page 33—~~~ ——




Report Time/Date: 10.33.18 / [1/93/98 ID: DRIR
Division of Revenue
Company : e.spire
Exchange : JCVLFLWFDCO - JCVLFLWFDC0
Office Type : Lucent Sess

Date

Switch Cell Groupings | Peg Count

- 08/14/98

DOCKET NO. 981008-TP

JCVLFLWFDCO | 0
31
T
42
as
46
47
48
49
51
52

220
230
301
310
321

| 322

330

| 501

502
510

601

1023

{KAC-2)

WITNESS: CUMMINGS

EXHIBIT NO.
PAGE 117 OF 168

“eapie Private and Confidental Pag 53




Report Time/Date: 10.33.18 7 11/03/98 ID: DRIIR

e spire Division of Revenue
Company : e.spire
Exchange : JCVLFLWFDCO - JCVLFLWFDCO

Office Type : Lucent Sess

_Date Switch Cell Groupings | Peg Count
08/16/98 | JCVLFLWFDCO | 0
23
26
31
41
42
45
46
47
43
49
50
51
52
53
54
55
220
230
301
302
1404
1405
1406
1407
1409
1410
1411
5233

(KAC-2)

WITNESS: CUMMINGS

DOCKET NO. 981008-TP
EXHIBIT NO.

PAGE 118 OF 168

e

_e.spire Privale and C(;_Hﬁdcnlial -Page 84




e spire

Division of Revenue

Company
Exchange
Office Type

: e.spire
: JCVLFLWFDCO - JCVLFLWFDCO
: Lucent 5ess

Report Time/Date: 10.33.18/ 11/03/98 ID: DRIR

) Date

Switch

Cell Groupings

Peg Count

Usage

08/17/98

i

L _

JCVLFLWFDCO

0

31

41

42

45

_46

418

49

(KAC-2)

WITNESS: CUMMINGS

DOCKET NO. 931008-TP
EXHIBIT NO.

PAGE 119 OF 168

e.spire Private and Enllij(_igpwl}_al - Page 85




Report Time/Date: 10.33.18/ 1170398 ib- DRITR
Division of Revenue

Company . e.spire

Exchange 1 JCVLFLWFDCO - JCVLFLWFDCO
Office Type : Lucent Sess

[ Date Switch Cell Groupings Peg Count Usage

08/18/98 JCVLFLWFDCo k]
4
42
45
46
47

43

49

(KAC-2)
2
b

|
l
1

DOCKET NO. 981008-TP
WITNESS: CUMMINGS
EXHIBIT NO.
PAGE 120 OF 168

|

[

o _ e:spire Private and Confidential - Page 86 ’ ) - ]




o - Report Time/Date: 10.33.18/ 11403798 ID: DRUR

Division of Revenue

e spire
Company : e.spire
Exchange : JCVLFLWFDCO - JCVLFLWFDCO0
Office Type : Lucent Sess
Date Switch Cell Groupings | Peg Cogynt Usage
08/18/98 | JCVLFLWFDCO | 1401
1402
| 1403

Q. 981008-TP
: CUMMINGS
(KAC-2)

EXHIBIT NO,
PAGE 121 OF 168

DOCKET NO.
WITNESS

[ _e.spire Private and Confidential - Page 87




Division of Revenue
Company : e.spire

Exchange : JCVLFLWFDCO - JCVLFLWFDCO
Office Type : Lucent Sess

Report Time/Date: 103318/ 110398 ID- DRUR

_Date Switch Cell Groupings | Peg Count Usage
08/19/98 | JCVLFLWFDCO | o
3
KL
42
45

(KAC-2)
=

MMINGS
|
|

68

S

\
DOCKET NO. 981008-TP

WITNESS: CU
EXHIBIT NO.
PAGE 122 OF 1

‘c.spire Private and Confidential - Page 88 “’ ~ —




Division of Revenue

Company : e.spire

Exchange : JCVLFLWFDCO - JCVLFLWFDCO
Office Type : Lucent Sess

Repn}r Time/Date: 10.33.18/11/03798 ID: DRIIR

Date

Switch Cell Groupings | Peg Count Usage

48/20/98

L

JCVLFLWFDCO | 31

DOCKET NO. 981008-TP

41
42
45
46
48
49
51
52
53
220
230
| 301
302
310
321
330
501
502
510
o0l
602
1023

(KAC-2)

PAGE 123 OF 168

WITNESS: CUMMINGS
EXHIBIT NO.

e.spire Private _ﬁrid:_c_cl:lﬁden(ial - Page 89




Report Time/Date: 103318/ 11/03798 ID: DRIIR

Division of Revenue
Company : e.spire

Exchange : JCVLFLWFDCO - JCVLFLWFDCO
Office Type : Lucent Sess

_Date Switch Cell Groupings | Peg Count Usage
08/21/98 | JCVLFLWFEFDCO | 0
31
4]
42
45
46
47
48
49

_50
51
52
53

NGS
(KAC-2)

DOCKET NQ. 981008-TP
WITNESS: CUMMI

EXHIBIT NO,
PAGE 124 OF 168
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Division of Revenue

Company ! e.spire

Exchange : JCVLFLWFDCO - JCVLFLWFDCO
Office Type : Lucent 5ess

Report Time/Date: 10.33.18/ 1170398 ID- DRIIR

Dale Switch Cell Groupings | Peg Count
0872198 | JCVLFLWEDCO | 502
510
S10
601
601
1023
1023

WITNESS: CUMMINGS
(KAC-2)

DOCKET NO. 98i008-TP
EXHIBIT NO.

PAGE 125 OF 168§

__e.spire Private and Confidential - Page 91




Report Time/Date: 10.33.18/ 11/03/98 ID: DRIHR
Division of Revenue

Company : e.spire

Exchange : JCVLFLWFDCO - JCVLFLWFDCo

— Office Type ! Lucent Sess

| _Date Switch | Cell Groupings | Peg Count Usage
08/23/98 | JCVLFLWFDCO | 31

41
42
45
46

48
49

51

| 54
220

230

(KAE-2)

DOCKET NO. 981008-TP
WITNESS: CUMMINGS
EXHIBIT NO.

PAGE 126 OF 168

I

o cspire Private and Confidential - Page 92— T .




Report Time/Date: 10.33.187 11/03/98 I1D- DRIIR

Division of Revenue

Company : e.spire
Exchange : JCVLFLWFDCO - JCVLFLWFDCO0
Office Type : Lucent Sess

e sprre

Date Switch Cell Groupings | Peg Count | Usage
08725798 | JICVLFLWFDCO | 0
31
41
42
45
46
47
48
a 5
Q
N 52
= 53
220
230
301
302
310
321
322
330
501
502
| Si0
| 601
iz
1023

8-TP

MINGS

PAGE 127 OF 163

NO. 98100
CUmMm

WITNESS:
NO.

DOCKET
EXHIBIT

e:spire Private and Confidential - Page 93—~ ] , ]




Division of Revenue

Company : e.spire

Exchange : JCVLFLWFDCG - JCVLFLWFDCO
Office Type : Lucent 5ess

Report Time/Date: 10.33.18 7 11/03/98 ID: DRIIR

Date Switch Cell Groupings | Peg Cou
" 0826/98 | JCVLFLWFDCO | 0
20
20
29
29
31
| a1
42
a5
46
47
48
49
50
5|

(KAC-2)

b —

WITNESS: CUMMINGS

DOCKET NO. 981008-TP
EXHIBIT NO.

PAGE 128 OF 168




Report Time/Date: 10.33.18 / 1103798 1D: DRIIR

Division of Revenue

Company : e.spire
Exchange : JCVLFLWFDCO - JCVLFLWFDCO
Office Type : Lucent Sess
‘ _Date Switch Cel Groupings | Peg Count Usage
08/26/98 ICVLFLWFDCO0 1023
&
L
a,
F_' m
O
g2 :
z 30
HAER
BEEo
=i
€z
SEYa

_J

e.spire Private and Conﬁdengial_—l?ezgc 95"




Division of Revenue

Company : e.spire

Exchange : JCVLFLWFDCO - JICVLFLWFDCD
Office Type : Lucent Sess

Report Time/Date: 10.33.18/ 1 10398 ID: DRHR |

Date

Switch Cell Groupings Peg Count

08127198

EXHIBITNO. ___ (KAC-2)

WITNESS: CUMMINGS
PAGE 130 OF 168

DOCKET NO. 981008-TP

JCVLFLWFDCO | 0
3l
41
42




Report Time/Date: 10.33.18 7 11/03/98 ID- DRIIR |

Division of Revenue

Company : e.spire

Exchange : JCVLFLWFDCO - JCVLFLWFDCO
- Office Type : Lucent Sess

Date Switch Cell Groupings | Peg Count
08/28/98 | JCVLFLWFDCO | 31

41

42

45

46

47

48

49

51

220

230

301

302 ———

310

321

322

330

501

502

310

601

602

1023

(KAC-2)

WITNESS: CUMMINGS

DOCKET NO. 981008-TP
EXHIBIT NO.

PAGE 131 OF 168
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Division of Revenue

Company : e.spire

Exchange : JCVLFLWFDCO - JCVLFLWFDCO
Office Type : Lucent Sess

e spire

Report Time/Date: 10.33.18/ 1170398 ID: DRIIR " |

Date Switch Cell Groupings | Peg Count Usage
08/29/98 | JCVLFLWFDCO | 31 -
41
42
45
46
A3
49
51
52
53
220
230
301
302
310
321
330
501
502
510
601
602
1023

(KAC-2)

WITNESS: CUMMINGS

DOCKET NO. 981008-TP
EXHIBIT NO.

PAGE 132 OF 168
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Report Time/Date: 10.33.18 7 1103/98 1D: DRIIR
Division of Revenue

Company : e.spire

Exchange : JCVLFLWFDCO - JCVLFLWFDCO

Office Type : Lucent 5ess

_Date Switch Celt Groupings | p
08/30/98 | JCVLFLWFDCO | 31
41
42
45
[ 46
47
RE
49
53
| 220
[ 230
Kl
302
300
321
B
[ 501
502
st
| 601
1023

(KAC-2)

DOCKET NO. 981008-TP
WITNESS: CUMMINGS
EXHIBIT NO.

PAGE 133 OF 168

E ﬁ : e.spire Private anqi(ﬁ‘érlﬁdenliai - Page 99 _ ) . 7 a 7 ;: ;_“ I



Report Time/Date: 10.33.18/ 11/03/98 ID: DRIIR
Division of Revenue
Company ! e.spire
Exchange : JCVLFLWFDCO - JCVLFLWFDCO
Office Type : Lucent Sess

Date Switch Cell Groupings | Peg Count
083198 | ICVLFLWFDCO | 0
31
4]
42
45
46
43
49
51
52
53
54
220
230
301
_302
310
321
322
330
_so1
502
510
601
- 602
1023

(KAC-2)

DOCKET NO. 981008-TP
WITNESS: CUMMINGS
EXHIBIT NO.

PAGE 134 OF 168
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OCKET NO. 981008-TP N
[\?VITNESS: CUMMINGS Jvilte
EXHIBIT NO. (KAC-2)

PAGE 135 OF 168

Jacksonville, FI.
Cell Group 0000 is Trouble Default
Cell Group 1023 are NON DOR Calls

Originating Outgoing Calls
Ceoll Grps From To
0041 ACS! LOCAL LEC CODES
0042 ACSI INTRASTATE INTRALATA
0043 ACSi INTRASTATE INTERLATA
0044 ACSI INTERSTATE INTRALATA
0045  ACSI INTERSTATE INTERLATA
0046 ACSI NPA 800/888
0047 ACS! EMERGENCY SERVICE 911
0048 ACS! DA 411
0049  ACSI 950 FEATURE GROUP B CALLS
0050  ACSI MISCELLANEQUS
0051 ACSI 011 1DDD
0052 ACS| 0- OPERATOR
0053 ACSI 00- OPERATOR
0054 ACSI 01 INTERNATIONAL OPERATOR ASSIST
0055 ACSI CARRIER CUT-THRU

0031 ANl Intraoffice Calls

> IntraLata Incoming Calls From End Offices
From To
Tg401 Tg402 Tg 403

0211 0221 0231 LEC DV

0212 0222 0232 LEC PBX

0213 0223 0233 LEC IDVEAS

0214 0224 0234 LEC PBXEAS

0215 0225 0235 LEC ISP

0216 0226 0236 LEC COCOT

0217 0227 0237

0218 0228 0238

0219 0229 0239

0220 = 0230 0240 LEC PRITRK.

E.Spire Confidentia! Jville Page 1



DOCKET NO. 981008-TP
WITNESS: CUMMINGS
EXHIBIT NO. (KAC-2)

PAGE 136 OF 168

intralLata Incoming Calls From Tandem

Tg301 Tg 302
0301 0311
0302 0312
0303 0313
0304 0314
0305 0315
0306 0316
0307 0317
0308 0318
0309 0319
0310 0320

Tg201 Tg 202
0501 0511
0502 0512
0503 0513
0504 0514
0505 0515
0506 - 0516
0507 0517
0508 0518
0509 0519
0510 0520

E.Spire Confidential

From

LEC
LEC
LEC
LEC
LEC
LEC

LEC

To

1DV

PBX

1DV EAS
PBX EAS
ISP
COCoT

PRITRK.

InterLata Incoming Calls From Tandem

From

LEC
LEC
LEC
LEC
LEC
LEC

LEC

To

IDV

PBX

IDV EAS
PBX EAS
ISP
CocoT

PRITRK.

Jiille
Cell Groups
From To
0601 LEC Tgs.LOCAL LEC CODES

0602
0603
0604
0605
0606

LEC Tgs. INTRASTATE INTRALATA
LEC Tgs. INTRASTATE INTERLATA
LEC Tgs. INTERSTATE INTRALATA
LEC Tgs. INTERSTATE INTERLATA
LEC Tgs. NPA 800/888

tnterLata Incoming Calls From IC
Frontier From To
Tg 1100
0551 [EC DV
0552 IEC PBX
0553 IEC IDVEAS
0554 IEC PBXEAS
0555 {EC ISP
0556 IEC COCOT
0557
0558
0559
0560 IEC PRITRK.

J'ville

Page 2



DOCKET NO. 981008-T
v\«n‘msssi-J CUMMINGS,

E

esspire- ~um e
p 2ILL NUMBER: 334 38D-5181 478
communications to the point INVOICE NUMEBER: BSD5181479-98288
BILL DATE; OCTOBER 15, 9S8
PAGE: t

TO: BELLSOUTH TELECOMMUNICATIONS. INC. REMIT : espire COMMUNICATIONS. INC.

600 NORTH 19TH STREET RECIPROCAL COMPENSATION

7TH FLOOR PO BOX 64578

BIRMINGHAM, AL 33203 BALTIMORE, MD 21264
ATTN: INTERCONNECTION PURCHASING CTR :

BILLING INQUIRES CALL (301) 3681-4250

SWITCHED ACCESS SERVICE
DETAIL OF CURRENT CHARGES
OTHER CHARGES AND CREDITS - SEE DETAIL
LOCAL
USAGE CHARGES - SEE DETAIL
LOCAL

TOTAL CURRENT CHARGES DUE BY NOVEMBER 15, 1998

TOTALAMOUNTOUE __

DETAIL OF USAGE CHARGES FOR OFFICE MTGMALGYDSO
USAGE BILLING CYCLE SEPTEMBER 1 THRU SEPTEMBER 30 1998
LOCAL :

RATE CATEGORY ANTITY ﬂ MILES AMOUNT
TERMINATING

TOTAL FOR LOCAL USAGE FOR OFFICE MTGMALGYDSO

DETAIL OF USAGE CHARGES FOR OFFICE BRHMALFCDSO
USAGE BILLING CYCLE SEPTEMBER 1 THRU SEPTEMBER 30 1998
LOCAL

RATE CAT RY ANTI T MILES
TERMINATING

TOTAL FOR LOCAL USAGE FOR OFFICE BRHMALFCDSO

DETAIL OF USAGE CHARGES FOR OFFICE CLMBGAEDDSO
USAGE BILLING CYCLE SEPTEMBER 1 THRU SEPTEMBER 30 1998
LocAaL

RATE CATEGORY Tl MILES
TERMINATING m &

TOTAL FOR LOCAL USAGE FOR OFFICE CLMBGAEDDS0

Il

AMOUNT




DOCKET NO. 98 1008-TP
WITNESS: CUMMINGS

EXHIBIT NO. (KAC-2)
PAGE 138 OF 168 BiILL NUMBER:

334 BSD-5181 478

INVOICE NUMBER: B30D5181473-08288
BILL DATE:; OCTCBER 15, 1958
PAGE: 2

DETAIL OF USAGE CHARGES FOR CFFICE NWORLAMQDC(
USAGE BILLING CYCLE SEPTEMBER 1 THRU SEPTEMBER 30 1998

LOCAL
RATE GATEGORY QUANTITY MILES
TERMINATING S,

TOTAL FOR LOCAL USAGE FOR OFFICE NWORLAMODCO

DETAIL OF USAGE CHARGES FOR OFFICE LSVLKY27050
USAGE BILLING CYCLE SEPTEMBER 1 THRU SEPTEMBER 30 1998
LOCAL

e

RATE CATEGORY MILES
TERMINATING

TOTAL FOR LOCAL USAGE FOR OFFICE LSVLKY270S0

DETAIL OF USAGE CHARGES FOR OFFICE JCVLFLWFDCO
USAGE BILLING CYCLE SEPTEMBER 1 THRU SEPTEMBER 30 1998
LOCAL

RATE CATEGOR ANTI MILES
TERMINATING

TOTAL FOR LOCAL USAGE FOR QFFICE JCVFLWFDCO

DETAIL OF USAGE CHARGES FOR OFFICE GNVLSCHPDCO
USAGE BILLING CYCLE SEPTEMBER 1 THRU SEPTEMBER 30 1998
LOCAL

RATE CATEGQRY ANTITY IE, MILES
TERMINATING .

TOTAL FOR LOCAL USAGE FOR OFFICE GNVLSCHPDCO




Division of Revenue

Company : e.spire

Exchange : JCVLFLWFDCO - JICVLFLWFDCO
Office Type : Lucent Sess

Report Time/Date: 10.33.18 7 11/03798 1D: DRIR

: Date

Switch

Cell Groupings { Peg Count

09/01/98 | JICVLFLWFDCO

0. 981008-TP

DOCKET N
WITNESS:

INGS
(KAC-2)

CUMM

EXHIBIT NO.

PAGE 139 OF 168

Jﬁ[’,?@ 1"_ri_v_a__1;:___nE(-J§onﬁdcnlial -Page 101

0

31
41
42
45
46
47

| 48
49
51

52




Report Time/Date: 10.33.187 11/03/98 ID: DRIIR
Division of Revenue
Company : e.spire
Exchange ! JCVLFLWFDCO - JCVLFLWEDCO
Office Type : Lucent 5ess

Date Swilch Cell Groupings | Peg Count Usage
- 09/02/98 | JCVLFLWFDCO | 0 -

31
41
42
45
46
47
48
49
51

(KAC-2)
N
]
2

DOCKET NO. 981008-TP
WITNESS: CUMMINGS
EXHIBIT NO.
PAGE 140 OF 168

)

~

¢.spire Privatc and Confidential - Page 102




Report Time/Date: 10.33.187 11/03/98 ID: DRIR |

Division of Revenue

Company : e.spire

Exchange : JCVLFLWFDCO - ICVLFLWFDCO
Office Type : Lucent Sess

Date Switch Cell Groupings | Peg Count
09/03/98 | JCVLFLWFDCO | 0
31
41
42
45
46
47

(KAC-2)
¢
vl

1008-Tp

MMINGS
(¥
hJ
(=]

T NO, o8
cu

41 OF T8
=

TNESS:
TNO,

DOCKE

WI

EXHIB]
PAGE i
Ll
=
Y

S . ~ - - —

e spire Private and Confidential - Page 103 _ o




Report Time/Date: 10.33.18/ 11/0398 ID: DRIIR
Division of Revenue

Company : e.gpire

Exchange 1 JCVLFLWFDCO - JCVLFLWFDCO

Office Type : Lucent Sess

Date Switch Cell Groupings Peg Count Usapge
'09/04/98 | JCVLFLWFDCO | 31
41
42
45
46
| 47
48
19
51
52
53
301
302
303
304
30
501
502
702
| 704
1023

{KAC-2)

WITNESS: CUMMINGS

DOCKET NO. 981008-TP
EXHIBIT NO.
PAGE 142 OF 148

e.spire Private and Confidential - Page 104




Division of Revenue

Company : e.spire

Exchange : JCVLFLWFDCO - JCVLFLWFDCO
Office Type : Lucent Sess

Report Time/Date: 10.33.18/ 11/03/98 ID: DRUR

[ Date Switch ] cen Groupings | Peg Count Usage
09/05/98 | JCVLFLWFDCO | 31
41
| 42
45
46
47
48

INGS
(KAC-2)

l{J‘l

3%

PAGE 143 OF 168
|

DOCKET NO. 981008-TP
WITNESS: CUMM
EXHIBIT NQ.

e.spire Priv;nc:ari&_f‘ ;_)nﬁdenlial - Page IO‘? _




Report Time/Date: 10.33.18 7 11/0398 ID: DRIIR
Division of Revenue
Company : e.spire
Exchange : JCVLFLWFDCO - JCVLFLWFDC0
Office Type : Lucent Sess

 Date Switch Cell Groupings | Peg Count Usage
00/07/98 | JCVLFLWFDCO | 31
41
42
45
46
47
48
49
3ol
302
303
304
ite
501
502
702
704
1023

(KAC-2)

WITNESS: CUMMINGS

DOCKET NO. 981008-TP
EXHIBIT NO.

PAGE 144 OF 168




Division of Revenue

Company : e.spire

Exchange : JCVLFLWFDCO - JICVLFLWFDCO0
Office Type : Lucent Sess

Report Time/Date: 10.33.18/ 11/63/98 1D: DRHR

~ Date Switch

Cell Groupings | Peg Count

09/08/98 JCVLFLWFDCO

(KAC-2)

DOCKET NO. 981008-TP
WITNESS: CUMMINGS
EXHIBIT NO.

PAGE 145 OF 168

0
3
A1
|42

46
| 47

43
49




Division of Revenue

Company : e.spire

Exchange : JCVLFLWFDCO - JCVLFLWFDCO
Office Type : Lucent Sess

Report Time/Date: 10.33.187 11/03/98 ID: DRIIR

Date Switch

Cell Groupings | Peg Count

T 09/09/98 | JCVLFLWFDCO

EXHIBIT NO. (KAC-2)

WITNESS: CUMMINGS
PAGE 146 OF 168

DOCKET NO. 931008-TP

0
31
41
42
45
46
48
49
51
52
53
301
302
303
304
310
501
502
702
704
1023

[ espirc Private and Confidential - Page 108




R—e[;arl Time/Date: 10.33.18/ 11/03/98 ID: DRIIR
e spire Division of Revenue

Company : e.spire

Exchange : JCVLFLWFDCO - JCVLFLLWFDCO0

Office Type : Lucent Sess

[ Date Switch Cell Groupings | Peg Count
1 09/24/98 | JCVLFLWFDCO | 0
31
41
| 42
45
46
47
48
49
- s)
52
53
L
302
303
304
5ol
502
| 702
104
1023

(KAC-2)

MINGS

DOCKET NO. 981008-TP

WITNESS: CUM

EXHIBIT NO.
PAGE 161 OF 16§

e.spire Privatc and Confidential - Page 123




Report Time/Date: 10.33.18 7 11/03/98 ID: DRIIR
e spire Division of Revenue

Company : e.spire

Exchange : JCVLFLWFDCO - JCVLFLWFDC0

Office Type : Lucent 5ess

_Date Switch Cell Groupings | Peg Coupt Usage
09/25/98 | JCVLFLWFDCO | 0
3l
41
42
45
46
47
48
49
50
51
52
53
54
301
| 302
303
304
501
502
702
704
1023 ]

(KAC-2)

DOCKET NO. 981008-TP
WITNESS: CUMMINGS
EXHIBIT NO.

PAGE 162 OF 168

e\pirgéfl\:alc - and Confidential - Pége 124




Report Time/Date: 10.33.18/11/03/98 ID: DRIIR |

Division of Revenue

Company : e.spire
Exchange : JCVLFLWFDCO0 - JCVLFLWFDCO
Office Type : Lucent Sess
~ Date Switch Cell Groupings | Peg Count Usage
09/26/98 JCVLFLWFDCO 0
| 31
| 4! _
42
45
46
| a3
a 49
Q 52
£8S 53
S E 301
=y —
58 e 303
z..Zz0 304
5458 T
SEF :
SESs O
8ERE | 702 |
704 N
| 1023

[ cspirePrivate and Confidential - Page 125 : e —




Division of Revenue

Report Time/Date: 10.33.187 1170198 ID: DRUR

Company : e.spire
Exchange ! JCVLFLWFDCQ - ICVLFLWFDCO
Office Type : Lucent Sess
[ Date Switch Cell Groupings | Peg Count
09/27/98 | JCVLFLWFDCO | 31
41
42
45
46
47
43
- 49
o 53
3o 54
§ § =~ 301
53 I\og 302
o5 1= 303
gYo8 304
EZed 501
“g25 502
8 E IO -
S5XZ 702
704
| [ (023

e.spire Private and Confidential - Page 126




Company
Exchange
Office Type

Division of Revenue

! e.spire

: JCVLFLWFDCO - ICVLFLWFDCO
! Lucent Sess

Report Time/Date: 10.33.18 7 11703798 ID- DRIIR

et

_ Date

09/28/98

Switch Cell Groupings

DOCKET NO. 981008-Tp
T WITNESS: CUMMINGS

EXHIBIT NO,

JCVLFLWFDCO | 0

Peg Count

31

41

42

-

45

46

47

Aol . J i 4

438

49

(KAC-2)
e

1}
[N
e

PAGE 165 OF 168
L
=)
o

c.spire Private al;d"(‘gtiiﬁcTenlial - Page 127
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Division of Revenue

Report Time/Date: 10.33.18 /1170398 ID: DRHR

¥

e.spire Private

Company : e.spire
Exchange : JCVLFLWFDCO - JCVLFLWFDCG
Office Type : Lucent Sess
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Jacksonville, Fl.
Cell Group 0000 is Trouble Default
Cell Group 1023 are NON DOR Calls

Originating Outgoing Calls
Cell Grps From To
0041 ACS! LOCAL LEC CODES
0042 ACS| INTRASTATE INTRALATA
0043 ACSI INTRASTATE INTERLATA
0044 ACSt INTERSTATE INTRALATA
0045 ACS! INTERSTATE INTERLATA
0046 ACSI NPA 800/888
0047 ACS| EMERGENCY SERVICE 911
0048 ACSI DA 411
0049 ACSI 950 FEATURE GROUP B CALLS
0050 ACSI MISCELLANEOUS
0051 ACSI 0111IDDD
0052 ACSI| 0- OPERATOR
0053 ACSI 00- OPERATOR
0054 ACSI 01 INTERNATIONAL OPERATOR ASSIST
0055 ACS|l CARRIER CUT-THRU o

ih

003t Al Intraoffice Calls

* Intralata Incoming Calls From End Offices
From To
Tg401 Tg 402 Tg 403
0241 . 0221 0231 LEC 1DV
0212 0222 0232 LEC PBX
0213 0223 0233 LEC IDVEAS
0214 0224 0234 LEC PBXEAS
0215 0225 0235 LEC ISP
0216 0226 0236 LEC COCOT
0217 0227 0237
0218 0228 0238
0219 0229 0239
0220 0230 0240 LEC PRITRK.
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E.17 BellSouth will provide and update an electronic copy of their Switch
Network ID Database with 2 complete list of features and functions by
switch, i.e., NPA/NXXs, rate centers, erc.

Local Kumber Assignment

ACSI will assign telephone numbers (o its customers using at least one NXX per
BellSouth tariffed local exchange metropolitan area; provided, that sufficient
quantities of numbering resources are made available to ACSI.

Cross-Connection to Other Collocators

Where one Party collocates in the wire center of the other Party, the Party
operating the wire center shall allow the Party collocated at the wire center to
directly interconnect to any other entity which maintains a collocation facility at
that same wire center. The Party operating the wire center shall enable such
interconnection by effecting a cross-connection between those collocation
facilities, as jointy directed by the Party collocated at the wire center and the
other collocated entity. For each such cross-connection, the Party operating the
wire center shall charge the otherwise applicable standard w@riff or contract special
access cross-connect rate to ‘the collocated Party. No other charges shall apply
for such cross-connection. ACSI reserves its right to petition for state
commission arbitration of the pricing of such cross-connections.

VI. LOCAL TRAFFIC EXCHANGE

A.

Exchange of Traffic

The Parties agree for the purpose of this Agreement only that local
intercoanection is defined as the delivery of local traffic 10 be terminated on each
party’s local network so that customers of either party have the ability to reach
customers of the other party, without the use of any access code or delay in the
processing of the call. The Parties further agree that the exchange of traffic on
BellSouth's Extended Area Service (EAS) shall be considered local traffic and
compensation for the termination of such traffic shall be pursuant to the terms of
this secuon <

ation

With the exception of the local traffic specifically identified in subsection (C)
hereafter, each party agrees to terminate local traffic originated and routed to it

by the other party. The Parties agree that BellSouth will track the usage for both
companies for the period of the Agreement. BellSouth will provide copies of
such usage reports to ACS[ on a monthly basis. For purposes of this Agreement.
the Parties agree that there will be na cash compensation exchanged by the parties

a . Page 2|
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during the term of this Agreement unless the difference in minutes of use for
terminating local traffic exceeds 2 million minutes per state on a monthly bass.
In such an event, the Parties will thereafter negotiate the specifics of a traffic
exchangc agreement which will apply on a going-forward basis.

C. Transit Traffic

If either party provides intermediary tandem switching and transport services for
the other party's connection of its end user to a local end user of; (1) a CLEC
other than ACST; (2) an ILEC other than BellSouth; or (3) another
telecommunications company such as a wireless telecommunications service
provider, the party performing the intermediary function will bill a $0.002 per
minute charge. However, BellSouth agrees that ACSI may cross-connect directly
to such third Parties at the POI. [n such an event, tariffed cross-connection
non-recurring charges will apply, and no transitting charge will apply,

Both Parties hereto provide interexchange access transport services to IXCs and other
access service customers. Pursuant to the terms of this Agreement, ACSI will -
interconnect at selected BellSouth switches of its choosing for the purposes of providing
certain Switched Access Services. On such occasions, a portion of the access transport
service will be provided by each of the Parties hereto. This section establishes
armrangements intended to enable each of the Parties hereto to serve and bill their mutual
Switched Access Service customers, on an accurate and timely basis. The
arrangements discussed in this section apply to the provision of both interLATA and
intral ATA Switched Access Services. [t is understood and agreed that ACSI is not
obligated to provide any of its Switched Access Service(s) through any specific access
tandem switch or access tandem provider, and may at its sole discretion, with due

notice to those affected, modify its serving arrangements on its own tnitiative.

A, Applicabilitv of QBF Guidelines

Meet-point billing (MPB) arrangements shall be established between the Parties to
enable ACSI to provide, at its option, Switched Access Services to third Parties
via specified LEC switches, in accordance with the Meet-Point Billing guidelines
adopted by and contained in the Ordering and Billing Forum's MECAB and
MECQD documents, except as modified herein. These amangements are
intended to be used to provide Switched Access Service that originates and/or
terminates on an ACSI-provided Exchange Service, where the transport
component of the Switched Access Service is routed through specified BellSouth
switches.

b ) Page 22
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RESPONSIBILITIES OF THE PARTIES

A,

BellSouth and ACSI agree to treat each other fairly, non-discriminatorily, and
equally?for all iternis included in this Agreement or related to the support of items
included in this Agreement,

ACSI and BeliSouth will work cooperatively to minimize fraud associated with

third-number billed calls, calling card calls, or any other services related to this
Agreement. The Parties fraud minimization procedures are 1o be cost effective

and implemented so as not to unduly burden or harm one Party as compared to
the other.

ACSI and BellSouth agree to promptly exchange all necessary records for the
proper billing of all traffic.

ACSI and BeliSouth will review engineering requirements on a quarterly basis
and establish forecasts tor trunk utilization, PO! trunks, MPB arrangements,
E-911, EISCC facility requirements, quantities of DNCF, loops and other
services provided under this Agreement, New trunk groups will be implemented
as dictated by engineering requirements for both BellSouth and ACSI. BellSouth
and ACSI are required to provide each other the proper call information (e.g£,
originated call party number and destination call party number) to enable each
company to bill in a complete and timely manner.

The Parties will cooperate by exchanging technical information in order to
identify and explore potential solutions to enable ACSI to establish unique rate
centers, or 1o assign a single NXX code across maltiple rate centers.

ACSI and BellSouth will work jointly and cooperatively in developing and
implementing common manual and/or electronic interfaces (including. for
example, data elements, data format, and data transmission) from which to place
service orders and trouble reponts involving the provision of loops, DNCF,
directory assistance, directory listings, E-911, and other services included in this
Agreement. To the extent reasonable, ACSI and BellSouth will utilize the
standards established by industry fora, such as OBF.

BellSouth will support ACSI requests related to central office (NXX) code
administration and assignments in an effective and timely manner. ACSI and
BellSauth will comply with code administration requirements as prescribed by the
FCC, the state commissions, and accepted industry guidelines.

BeliSouth shall not impose a cross-connect fee on ACSI where ACS! accesses

911 or E-9il, reciprocal traffic exchange tnunks, and network platforin services,
through a collocation arrangement ai the BellSouth Wire Center.

Page 19
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Notwithstanding any other provision of this Agreement, it is mutually understood
and agreed that both Parties hereto reserve the night to establish each of the
following, consistent with generally accepted industry standards.
{. Rite centers (location and area within)
2. Points of interchange (including meet points)
3. Switching entity designation and supporting data (including inbound route choice)
a. end office
b. homing/homed to tandem

4. Association of routing point(s) with end offices, POIs, erc.

5. Published rate center and locality designations.

XVL. NETWORK DESIGN AND MANAGEMENT

A.

The Parties agree (0 work cooperatively to install and maintain reliable
interconnected telecommunications networks, tncluding but not limited to,
maintenance contact numbers and escalation procedures. BellSouth agrees to
provide public notice of changes in the information necessary for the transmission
and routing of services using its local exchange facilities or networks. as well as
of any other changes that would affect the interoperability of those facilities and
networks.

The interconnection of all networks will be based upon accepted industry/national
guidelines for transmission standards and traffic blocking cntena.

The Parties will work cooperatively to apply sound network management
principles by invoking appropriate network management controls to alleviate or
prevent network congestion.

For network expansion, the Parties agree to'review enginegring requirements on a
quarterly basis and establish forecasts for trunk utilization. New trunk groups
will be added as reasonably warranted. )

ACSI and BellSouth will exchange appropniate information (e.g., maintenance
contact numbers, network information, information required to comply with law
enforcement and other security agencies of the Government) to achieve desired
reliability. In addition. ACSI and BellSouth will cooperatively plan and
implement coordinated repair procedures to ensure customer trouble reports are
resolved in a timely and appropnate manner.

* : Page 40



DOCKET NO. 981008-TP
WITNESS: FALVEY
EXHIBIT NO. (JCF-1)
PAGE6 OF §

FAVORABLE PROVISIONS

If as a result of any proceeding before any Court, Commission. or the FCC, any
voluntiry agreement or arbitration proceeding pursuant to the Act. or pursuant to
any applicable federal or state law, BeliSouth becomes obligated to provide
interconnection, number portability, unbundled access to network elements or any
other services related to interconnection, whether or not presently covered by this
Agreement, to another telecommunications carrier operating within a state within
the BellSouth territory at rates or on terms and conditions more favorable to such
* carrier than the comparable provisions of this Agreement, then ACSI shall be
entitled to add such network elements and services, or substitute such more
favorable rates, terms or conditions for the relevant provisions of this Agreement,
which shall apply to the same states as such other carrier and such substituted
rates, terms or conditions shall be deemed to have been effective under this
Agreement as of the eftective date thereof to such other carrier.

if the more favorable provision is a result of the action of an appropriate
regulatory agency or judicial body, whether commenced before or afier the
effective date of this Agreement, the Parties agree to incorporate such order in
this Agreement as of its effective date. In the event BellSouth files and receives
approval for a tariff offering to provide any substantive service of this Agreement
in a way different than that provided for herein, the Parties agree that the
Companies shall be eligible for subscription to said service at the rates, terms and
conditions contained in tariffs as of the effective date of the tanff.

In the event that BellSouth provides interconnection and/or temporary number
poruability arrangements via tariff or has or enters info an interconnection and/or
temporary number portability agreement with another entity, BellSouth will
permit ACSI an opportunity to inspect such tanff or agreement and, upon ACSI's
request, BellSouth will immediately offer ACSI an agreement on the same
material terms with effect from the date BellSouth first made such tanft effective
or entered into such arrangement and for the remainder of the term of this
Agreement. The other items covered by this Agreement and not covered by such
tariff or agreement shall remain unaffected and as to such items this Agreement
shall remain in effect.

In the event that BellSouth is required by an FCC or a state commission decision
or order to provide any on¢ or more terms of interconnection or other matters
covered by this Agreement that individually differ from any-one or more
corresponding terms of this Agreement, ACSI may elect 1o amend this

Agreement to refiect all of such differing terins (but not less than all) contained in
such decision or order, with effect from the date ACSI makes such election. The
other items covered by this Agresment and not covered by such decision or order
shall remain unaffected and as to such items this Agreement shall remain in
effect.
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ATTACHMENT B

DEFINITIONS

*

|. "Access Service Request" or “ASR" means an industry standard form used by the Parties to
add, establish, change or disconnect trunks for the purposes of iriterconnection.

2. "Advanced Intelligent Network" or "AIN" means a network switching and architecture
concept that centralizes intelligence in databases and application processors internal to the network
rather than in central office switching systems. AIN enables the network to complete interactions (or
actions) regarding routing, signaling and information quickly and accurately. The AIN concept
permits intelligent database systems and application processors to be either centralized or distributed
throughout one network.

3. "Advanced Intelligent Network Features" or "AIN/IN Features" refers o the replacement
or enhancement of electronic switching and electronic network hardware and software functions via
the use of distributed network based processors and Common Channel interoffice Signaling
(CC18/557). For example, SCPs and STCs are part of the advanced intelligent network. AIN also
features a "service creation environment” which permits the end user or reseller to create, and
modify, in near real time, their own network routing instructions for calls to their facilities, Treating,
in effect a user customized virtual network.

4. "Affiliate" means a person that (directly or indirectly) owns or controls. is owned or
controlled by, or is under common ownership or control with, another person. For purposes of this
paragraph, the term "own" means to own an equity interest (or equivalent thereot} or more than 10
percent.

5. "American National Standards Institute” or "ANSI" is a private, non-profit organization
representing more than 1,300 corporations. 30 government agencies, 20 institutions and 250 trade,
labor, consumer, technical and professional organizations which sets voluntary standards for the
United States (1U.S.). ANSI has established an Information Infrasttucture Standards Panel. ANSI is
appointed by the U.S. State Depantment as a representative of the U.S. to the [TU"s Intemational
Standards Organization.

6. "Automated Report Management Information System® or *ARMIS" means the most
current ARMIS 4308 report issued by the FCC. T

7. "Automatic Number Identification™ or "ANI" is a telecommunications carrier signaling
parameter that identifies, through industry standard network interfaces and formats (either SS7/CCIS
(preferred), or in band signalling (predecessor technology), the billing number of the calling party.
This functionality is also known and referred to as “Calling Party Number” or "CPN." This term is
not 1o be limited by "Called Party ldentification™ service, another product that is frequently required
by call centers.

8. "Belt Communications Research” or “BeliCore” means an organization owned jointly by
the RBOC that conducts research and development projects for them.
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standard signalling arrangements including repeat loop start, loop reverse battery, or ground start
seizure and disconnect in one direction (toward the end office switch), and repeat ringing in the other
direction (toward the end user).

a. "ISDN link/loop/cireuit" is an ISDN link which provides a 2-wire ISDN digita) circuit
connection that will support digital transmission of two 64 Kbps. clear channels and one 16 Kbps data
channel (2B+D), suitable for provision of BRI-ISDN service. ISDN links shall be provisioned by
least cost planning methodologies sufficient to insure industry standard intecface, performance, price,
reliability and operational characteristics are functionally transparent and are equal t0 or better than
dedicated copper pairs. All things being equal, "Broadband ISDN* is preferred to CO-based ISDN
circuits. Unless specifically identified and priced as “fractional® these circuits are assumed to be
fully available.

b. "4-Wire DS-1 Digital Grade Links" will support full duplex transmission of isochronous
serial data at 1.544 Mbps, and provide the equivalent of 24 voice grade channels. Unless
specifically identified and priced as "fractional” these circuits are assumed to be fully available.

46. “Local Exchange Carrier® or "LEC" means any carrier that provides local common
carrier telecommunications services to business and/or residential subscribers within a given LATA
and interconnects to other carriers for the provision of altenative telecommunications products or
services, including, but not limited 1o 1011, special access, and private line services. This ireludes
the Parties 1o this Agreement. The term “Incumbent-LEC" or "I-LEC" is sometimes used to refer o
the dominant LEC for a particular locality (such as BellSouth). Such Incumbent-LECs include both
Bell Operating Companies (“BOCs") and non-BOC LECs. which are ofien referred 1o as
"Independent-LECs.” By contrast, new entrants into the local exchange market are sometimes
referred to as "Competitive LECs” or “CLECs," or sometimes as "Alternative LECs™ or "ALECs.”

47. "Local Exchange Routing Guide" or "LERG" means a BellCore Reference customarily
used to identify NPA-NXX routing and homing information. as well as network element and
equipment designations.

48. "Local Traffic" means telephone calls that originate in one exchange and terminate in
either the same exchange, or a corresponding Extended Area Service ("EAS"} exchange. The
terms Exchange, and EAS exchanges are defined and specified in Section A3. of BellSouth’s General
Subscriber Service Tanff,

49. "Local Interconnection® means (1) the delivery of local traffic to be terminated on cach
Party’s local network so that end users of either Party have the ability to reach end users of the other
Party without the use of any access code or substantial delay in the processmo of the call; (2) the
LEC unbundled network features, functions, and capabilities set forth in this Agreement; and 3)
Service Provider Number Portability sometimes referred 10 as temporary telephone aumber
ponability 1o be implemeénted pursuant 10 the terns of this Agreement.

ATTACHNMENT B
Page 7
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Nobbaber 14,1997, )

M. Pat Fialan

BellSouth Telecommuuications

675 W. Peachirce Street

Room 34891

Atlanta, Georgia 30375
Dear Pat:

{ am writing to summarize our recent discussions concerning reciprocal
compensation for Tocal traffic. .

As you know, ACS] and BellSouth entered into an [nterconnection Agreement
on July 25, 1996 which included the following provision conceming reciprocal
compensation for {ocal traffic:

With the exception of the local traffic specifically identified in subsection (C)
hereafter, each party agrees to terminate local raffie originated and routed to it
by the other party. The Parties agree that BellSouth will track the usage for both
companies far the peciod of the Agreement. BellSouth will provide copies of
such usage reparts to ACSI on 2 monthly basis. For purposes of this Agreement,
the Parties agree that there will be no cash campensation exchanged by the
parties during the term of this Agreement unless the difference in minutes of use
for tecminating local traffic exceeds 2 million minutes per state oa 2 monthly
basis. ln such aa evea, the Parties will thereafter negotiate the specifics of 2
traffic exchange agreement which will apply on a going-forward basis.
foterconnection Agreement Section VI(B).

The key to triggeving the transition from “bill and keep™ to cecipracal usage-
based compensation is the ceports that were 10 be issued by BellSouth oa local traffic
differeatials pursuant 1o Section (VIXB) of the Interconnection Agreernent. These
reports were to have indicated the point at which the state-by-state differential for local
waffic minutes exceeded 2,000,000 minutes on a moathly basis. This, in tum, waste
trigger & negotiation of usage-based ratea to peemit the immediate exchange “ona going
forward basis” of usage-based compensation based on the difference between local
traffic ociginated and temminated ta ACS! end users. As you know, ACSI has never
received such repacts from BellSouth } -

! Ta the extent that BellSouth is cooperative in moving quickly (o usage-based reciprocal
camgeasation - including reroactive compensation, if necessary - ACS! will have no interest in
¢ protesting BellSouth’s failure to issuc such repons.
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Agcordingly, ACS! intends ta begin billing BeliSouth based ugon ACSI's reports
of local traffic differeatials. ACSI will elect reciprocal compensation tates oa & state-by-
sute basis whichk BellSouth has sgreed to with ather parties, or negotiate other ates.
ACSI will begin dilliag BeliSouth for lacal traffic differentials based oa ACS{'s maffic
reporting system. 1f BellSouth develops its own reporting systam, BellSouth will have
the capability o compare its reports to ACSI's,

As we have discussed, 2a amnendmeat to the ACSI/BeliSouth Interconnection
Agreement is necessary in light of the cucrent imbalance in graffic. A proposed
amendment is attached. ACSI anticipates that Schedyle A, listing state specific
reciprocal campensation rates, will be amended from time to time to add additional
states. Pleass review the artached ameandment and call me with your comments at your
carfiest convenience.

The [nterconnestion Agreement calls for usage-based compensation to be
implemented “on a going forward basis.™ ACSI will bill BellSouth in each state -
beginaing with the first month in which the local rraffic differential exceeded 2 million
minutes. ACSF's initial bill for reciprocal compensation for local traffic for Alabama and
Georgia is attached hereto. The minutes bilted are limized to local minutes for ACSI
customers in Alabama and Georgia in October 1997, ACS! has calculated the difference
between local wraffic minutes originating by and terminating to ACS! end users and
applied the rates in Schedule A to those minutes. ACS( is gachering end synthesizing
data fur eaclier moaths, as well, and, will forward these bills shastly, As ACSI
accumnulates customers and minutes in other states, ACST will aiso provide bills for these
states.

{ tock forward 1o working with BeliSouth in the transition to usage-based
reciprocal compensation. Thank you for your atteatien to this mateer.

<

mes C. Falvey
ice President ~ Regulatory Aflaies

Sincerely,

ce:  Stephen M. Klimacek, -
Riley Murphy,
Jarnes Stidham
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AMENDMENT
TO

INTERCONNECTION AGREEMENT BETWEEN ACSI AND
BELLSOUTH TELECOMMUNICATIONS DATED JULY 25, 1996

Pursuant to this Agreement (the “Agrecment”), American
Comrmupications Secvices, Inc., on behalf of its local exchange aperating
subsidiaries (collectively “ACST™) and BellSouth Telecommunications, Ine.
(“BellSouth™) hereinafter referred to collectively as the “Pardes™ hereby sgree to
amend that certain Interconnection Agreement between the Parties dated July 25,
1996 (“Intercanncction Agreement”),

NOW THEREFORE, in consideration of the mutual provisions cantained
herein and ather good and valuable considcrtion, the receipt and sufficiency of
which are hereby acknowledged, ACSI and BellSouth hereby covenant and agree
as follows:

1. Pursuant to Section VI(B) of the Interconnection agreement, the
parties agreed to transition to a usage-based reciprocal compensation agreement
once the difference in minutes of use for terminating local traffic exceeds 2
million minutes per state on monthly basis. The usage-based rate, pursuant to the
Agreement, applies on 2 going forward basis beginning with the month in which
the 2 million minutes threshold is met.

2. The parties hereby agree that the rates adached on Schedule A shall
apply to all Jocal waffic exchanged between the parties as mutual and reciprocal
compensation rates for the transport and termination of local traffic. Schedule A
may be revised by Agreement of the Parties.

3. The rates applied in Schedule A shall apply on & state-by-state basis
beginning with and including the first manth in which the differential exceeds 2
million minutes. Thercafter, the usage-based rate shall apply every mond,
regardless of the traffic differential.

4. The rate will be applied to the difference between the local traffi
minutes originated by and terminated to ACSI end users. :

5. The Parties shall exchange monthly local traffic repotts on a state-by-
state basis. A party that receives to its end users more local traffic than it
originates from its tnd users shall subrmit 2 montbly bill showing state-by-state
traffic data justifying the monthly bill. ’
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6. The Parties will negotate in good faith to resolve differences in their
correspanding local traffic reports.

IN WITNESS WHEREQF, the Partics hereto have caused this
Amendment to be executed by their respective duly authorized representatives on
the date indicated below.

AMERICAN COMMUNICATIONS ~ BELLSOUTH

SERVICES, INC. TELECOMMUNICATIONS,
INC.

By: By:

DATE: November 14, 1997 DATE: November 14, 1997
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SCHEDULE A
ALABAMA $.01 per minute
GEORGIA . $.0087 per minute
KENTUCKY $.008 per minute,
MISSISSIPPI TBD
LOQUISIANA $.02 per minute
FLORIDA $.009 per minute
TENNESSEE TBD

SOUTH CAROLINA _ IBD
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BILL NUMBER: 334 asb-s 13: 4i
8
INVQICE NUMBER: B3805181478-97318
BILLDATE:  NOVEMBER 14, 1987
PAGE: 1
TO: ' ATTN: ACCESS BILL VERIFICATION GROUP
BELLSOUTH
600 NORTH 15TH STREET
25TH FLOOR
BIRMINGHAM, AL 35203
BILLING INQUIRES CALL {301)483-7622
DETAIL OF CURRENT CHARGES
OTHER CHARGES AND CREDITS - SEE DETAIL
LOGAL 0.00
USAGE CHARGES - SEE DETAIL
LOCAL

TOTAL CURRENT CHARGES DUE BY DECEMBER 1§, 1997

s e
TOTAL AMOUNT DUE
t—

DETAIL OF USAGE CHARGES FOR OFFICE MTGMALGYDS0
USAGE BILLING CYCLE OCTOBER 1 THRU OCTOBER 31, 1997
LocAL

RATE CATEGORY RATE MILES
TERMINATING £0.01

TOTAL FOR LOCAL USAGE FOR OFFICE MTGMALGYDS0

DETAIL OF USAGE CHARGES FOR OFFICE BRHMALFCDS0
USAGE BILLING CYCLE OCTOBER 1 THRU OCTOBER 31, 1997

I I

LocAaL
RATE CATEGORY UANTITY RATE MILES AMOUNT
TERMINATING $0.01

TOTAL FOR LOCAL USAGE FOR OFFICE BRHMALFCDS0

DETAIL OF USAGE CHARGES FOR OFFICE CLMBGAEDOS0 -
USAGE BILLING CYCLE OCTOBER 1 THRU OCTOBER 31, 1997
LOCAL

RATE CATEGORY QUANTITY RATE MILES AMOUNT
TERMINATING — $0.0067

TOTAL FOR LOCAL USAGE FOR QOFFICE CLMBGAEDOSO
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Under Sections 251 and 252 of the Telecommunications Act of 1996

Exhibit 7.0

Reciprocal Locat Traffic-Local Call Termination Rate

| Termination R

$0.009 Per Minute of Use
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August 26, 1996

Pap 2
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EXHIBIT No. ___ (JCF-4)

American Cammynicatians Sardces, (ne.

Janvary 8, 1998 7

<

'VIA FACSIMILE AND FEDERAL EXPRESS

Mr, Pat Finlea
Manager — Interconnection Services
BellSouth Telecommunications
675 W. Peachtree Strest
~ Room 34891
Atlants, Georgia 30375

Dear Pat:

131 Mational @us'mess Pasoway, Suite 100
Annapolis Juncion, Maryland 20701
TEL: 301.617.4200 FAX: 016174279

VoW acsi.net

I have not received a response to my letters dated December 28, 1997 and November 14,
1997, which included a proposed amendment to the ACSI/BellSouth Interconnection Agreement
(“Agrecment””) based upon BellSouth's obligations pursuant to Section VI(B) of the Agreement,
and ACSI’s first two bills for reciprocal compensation.

Enclosed is the third bilt for reciprocal compensation, for traffic exchanged during the
month of December 1997, If payments are not made on a timely basis, ACSI will charge interest
on any late payments. Given the substantial amounts of money owed at this time, interest alone

could be significant.

ACSI also still has not received a single report for any of its markets as to the local traffic
flowing between our respective networks, as required by the Agreement. Please send such
reports directly to my atiention. BellSouth’s continuing breach of the Agreement in this regard
will be an issue if and when ACSE’s is forced to file complaints on the issue of reciprocal

- compensation, *
Thaok you for your immediate attention to this matter, and [ lack forward to hearing back
from you promaptly.
Sincerely,
Jafnes C. Falvey -
ice President — Regulato airs
Enclosure
cc: Michael Tanner, Esq. Stephen M. Klimacek, Esq.
Riley M. Mutphy, Esq. Brad Mutschelknaus, Esq.
Peter Fruin, Esq. Alicia Freysinger, Esq,

Craig Dowdy, Esq.

Norman Horton, Esq.
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BILL NUMBER: 334 BSO-5181 478
INVOICE NUMBER: B8505181478-98005
BILL DATE: JANUARY §, 1993
PAGE: 1
TQ: ATTN: ACCESS 8ILL VERIFICATION GROUP
BELLSOUTH :
600 NORTH 19TH STREET
25TH FLOOR

BIRMINGHAM, AL 35203
BILLING INQUIRES CALL (301)483-7622

SWITCHED AGGESS SERVIGE
DETAIL OF CURRENT CHARGES

OTHER CHARGES AND CREDITS - SEE DETAL
 LocaL
USAGE CHARGES - SEE DETAIL
LOCAL

TOTAL CURRENT CHARGES DUE BY FEBRUARY 15, 1998

TOTAL AMOUNT DUE

DETAIL OF USAGE CHARGES FOR OFFICE MTGMALGYDS(
USAGE BILLING CYCLE DECEMBER { THRU DECEMBER 31, 1997

LOCAL
RATE CATEGORY ’ UANTITY RATE MILES AMOUNT
TERMINATING | $0.01

TOTAL FOR LOCAL USAGE FOR OFFICE MTGMALGYDSO

DETAIL OF USAGE CHARGES FOR OFFICE BRHMALFCOS0
USAGE 8ILLING CYCLE DECEMBER 1 THRU DECEMBER 31, 1997
LOCAL

RATE CATEGORY . ANTITY RATE MILES MOQUNT
TERMINATING $0.01 ﬁ

TOTAL FOR LOCAL USAGE FOR OFFICE BRHMALFCDSO -

DETAIL OF USAGE CHARGES FOR OFFICE CLMBGAEDDS0
USAGE BILLING CYCLE DECEMBER 1 THRU DECEMBER 31, 1997
LOCAL

RATE CATEGORY _ QUANTI RATE  MILES AMOUNT
TERMINATING $0.0087

TOTAL FOR LOCAL USAGE FOR OFFICE CLMBGAEDOSO .!



DOCKET NO. 981008-TF
WITNESS: FALVEY
EXHIBIT NO. (JCF-4)
PAGE3 OF 11

BILL NUMBER:

334 BSD-5181 478

INVQICE NUMBER: BSD5181476-98005

BILL DATE:
PAGE:

DETAIL OF UUSAGE CHARGES FOR OFFICE NWORLAMOODGCS
USAGE BILLING CYCLE DECEMBER 1 THRU DECEMBER 31, 1397
LocAL

RATE CATEGORY. UANTITY ~ RATE  MILES
TERMINATING, $0.02

TOTAL FOR LOCAL USAGE FOR QOFFICE NWQRLAMODRCO

JANUARY &, 1928
2

AMOUNT

OETAIL OF USAGE CHARGES FOR OFFICE LSVLKY270S0
USAGE BILUNG CYCLE DECEMBER { THRU DECEMBER 31, 1997
LOCAL

RATE CATEGORY , UANTITY RATE MILES
TERMINATING 5.008

TOTAL FOR LOCAL USAGE FOR OFFICE LSVLKY27050

AMOUNT
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A‘ S I - American Communtcatians Services e,

131 Nattara! Business Pariway, Suite 100

Annagolls Junction, Maryfang
TEL: 301 617.4200 FAK 31 E47 somy

www.acslnet

December 23, 1997

VIA FACSIMILE AND FEDERAL EXPRESS
Mir. Pat Finden

Manager — Interconnection Services

BellSouth Telecommunications

675 W, Peachtree Street

Room 34591

Atlanta, Georgia 30375

_ Dear Pat:

I have not received a response 1o my letter dated November 14, 1997, which
included a proposed amendment to the ACSI/BellSouth Interconnection Agreement
(“Agreement™) based upon BellSouth’s obligations pursuant to Section VI(B) of the
Agreement, and an initial bill for reciprocal compensation for the moath of October
1997.

I am therefore writing 1o reiterate my request that BellSouth comply with
Section VI(B) of the Agreement by agreeing to the Amendment and beginning to
make reciprocal compensation payments. ACSI is also gravely concemed that —
more than a month after bringing this issue to BellSouth's attention — ACSI has still
not received a sinple report for any of its markets as to the Jocal traffic flowing -
between our respective networks. “This breach of Section VI(B) of the Agrecraent
will be aggressively pursued if BellSouth does not immedintely begin payment on

- ACSI's reciprucal compensation bills.

" ACSI hereby reiterates its request for the rates stated in the Ameadment
attached w my November 14 letter based on BeliSouth's contractual requirements ia
Section VI(B). ACSI also reiterates its request for these rates based upon its “Most
Favorable Provisions™ clausc, Section XXII(A) of the Agroement.

In addition, ACSI attaches additional bills for Jocal reciprocal compeasation
for several months not included in the November 14 bill, Section VI(B) of the
Agreement expressly provides that reciprocal compensation is dug beginning ia the
first month in which the traffic differential exceeds 2,000,000 minutes.
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Mr. Pat Finlen
BeliSouth Tetecommunications
Page?2 '
If BellSouth does not respond to these requests made pursuant to the
Agreement, ACSI will pursue appropriate legal remedies to enforce the terms and
conditions of the Agreement.

, Thank you for your immediate atteation to this matter, and I look forward to
hearing back from you promptly. :

Sincerely,

C.
Jomes C. dec%
ice President — Reguletory Affairs

Enclosure

e Michael Tanner, Esg.
Stephen M. Klimacek, Esq.
Riley M. Murphy, Esq.
Brad Mutschelknaus, Esq.
Peter Fruin, Esq.
Alicia Freysinger, Esq.
Craig Dowdy, Esq.
Norman Horton, Esq.
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BILL DATE:
PAGE:
. TO: ATFN: ACCESS BILL VERIFICATION GROUP
BELLSOUTH
600 NORTH 16TH STREET
25TH AL.OOR

RIRMINGHAM, AL 35203
BILLING INQUIRES CALL (301)483-7622

DOCKET NO. 981008-TP
WITNESS: FALVEY
EXHIBIT NO. (JCF-4)
PAGE 6 OF 11

334 BSD-5181 478
BS05181478-97304
OECEMBER 15, 1997
1

SWITCHED ACCESS SERVICE
DETAIL OF CURRENT CHARGES
QOTHER CHARGES AND CREDITS .- SEE DETAIL
LOCAL
USAGE CHARGES - SEE DETAIL
LOCAL

TOATAL CURRENT CHARGES DUE BY JANUARY 15, 1997

0.00

OTAL AMOUNT DUE

DETAIL OF USAGE CHARGES FOR OFFICE MTGMALG YDS0
USAGE BILLING CYCLE SEPTEMBER { THRU SEPTEMBER 30, 1997

LOCAL
RATE CATEGORY QUA RATE
TERMINATING $0.01

TOTAL FOR LOCAL USAGE FOR OFFICE MTGMALGYDS0

MILES

“'g ll'
3

DETAIL OF USAGE CHARGES FOR OFFICE ERFMALFCDS0
USAGE BILLING CYCLE SEPTEMBER { THRU SEPTEMBER 30, 1997
LOCAL

RATE CATEGORY UANTITY RATE
TERMINATING b $0.01

TOTAL FOR LOCAL USAGE FOR OFFCE BRHMALFCOS0

OETAIL OF USAGE GHARGES FOR OFFICE MTGMALGYDSO
USAGE BILLING CYCLE AUGUST 1 THRU AUGUST 31, 1997
- LOCAL

RATE CATEGORY UA BATE
TERMINATING ’ . 50.01

TOTAL FOR LOCAL USAGE FOR OFFICE MTGMALGYDSO

MiL

S AMOUNT
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~ BILLNUMBER: 334 BSD-5181 478
INVOICE NUMBER: BSDS5181476-97304
BILLDATE:  DECEMBER 15, 1397

PAGE:

DETAIL OF USAGE CHARGES FOR OFFICE BRHMALFCDSO
USAGE BILLING CYCLE AUGUST 1 THRU AUGUST 31, 1997
LOCAL

GoRY QUANTITY ~ RATE  MILES

TERMINATING ) — $0.01

TOTAL FOR LOCAL USAGE FOR OFFICE BRHMALFCDS0

L]

DETAIL OF USAGE CHARGES FOR OFFICE MTGMALGYDS0
USAGE BILLING CYCLE JULY § THRU JULY 31, 1997

LOCAL
RATE CATEGORY ggam RATE  MILES AMOUNT
TERMINATING r WAL

TOTAL FOR LOCAL USAGE FOR OFFICE MTGMALGYDSO

DETAIL OF USAGE CHARGES FOR OFFICE BRAMALFCDS0
USAGE BILLING CYCLE JULY 1 THRU JULY 31, 1897

LOCAL
RATE CATEGORY RATE iLES V]
TERMINATING $0.01

TOTAL FOR LOCAL USAGE FOR OFFICE BRHMALFCDST

DETAIL OF USAGE CHARGES FOR OFFICE MTGMALGYDSO0
USAGE BILUNG CYCLE JUNE T THRU JUNE 30, 1897
' LCCAL

RATE CATEGORY QU RATE MUES
TERMINATING $0.01

“TOTAL FOR LOCAL USAGE FOR OFFICE MTGMALGYDSS

DETAIL OF USAGE CHARGES FOR OFFICE BRHMALFCDS0
USAGE BILLING CYCLE JUNE 1 THRU JUNE 30, 1997

LOCAL
RATE CATEGORY : RATE  MILES
TERMINATING $0.01

ol

TOTAL FOR LOCAL USAGE FOR OFFICE BRHMALFCDSQ
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BILLNUMBER: 705 BSD-5192 438
INVOICENUMBER: ~  BSD5192438-97304

BILL DATE: DECEMBER 15, 1997
PAGE: 1

TO: ATTN: ACCESS BILL VERIFICATION GROUP
BELLSOUTH
600 NORTH 18TH STREET
25TH FLOOR .
BIRMINGHAM, AL 35203

BILLING INQUIRES CALL (301)453-7622

SWITCHED ACCESS SERVICE
DETAIL OF CURRENT CHARGES
OTHER CHARGES AND CREDITS - SEE DETAIL . '
LOGAL 0.00
USAGE CHARGES - SEE DETAIL '
LOCAL

TOTAL CURRENT CHARGES DUE BY JANUARY 15, 1097

TOTAL AMOUNT DUE

DETAIL OF USAGE CHARGES FOR OFFICE CLMBGAEDDSU
USAGE BILLING CYCLE SEPTEMBER 1 THRU SEPTEMBER 30, 1997
LOCAL

RATE CATEGORY QUANTY RATE  MILES
TERMINATING $0.0087

TOTAL FOR LOCAL USAGE FOR OFFICE CLMBGAEDQSO

DETAIL OF USAGE CHARGES FOR OFFICE CLMBGAEDOSO
USAGE BILLING CYCLE AUGUST 1 THRU AUGUST 31, 1997

AR
"
AMOUﬁi

LOCAL
RATE CATEGORY UA RATE ILES
TERMINATING $0.0087

TOTAL FOR LOCAL USAGE FOR OFFICE CLMBGAEDDS0 -
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BILL NUMBER: 504 BSD-5183 490
INVOICE NUMBER: BSD5181480-97304
BILLDATE:  DECEMAER 15, 1997
PAGE: 1
TO: ATTN: ACCESS BILL VERIFICATION GROUP
BELLSOUTH
600 NORTH 10TH STREEY
25THFLOOR .
BIRMINGHAM, AL 35203

BILLING INQUIRES CALL (301)483-7622

SWITCHED AGCESS SERVICE
DETAIL OF CURRENT CHARGES

OTHER CHARGES AND CREDITS - SEE DETAIL
LOCAL

USAGE CHARGES - 5EE DETAIL
LOCAL

TETAL CURRENT CHARGES DUE 8Y JANUARY 15, 1997

Q.00

e ——— o
TOTAL AMOUNT DUE

e rrra—

)

r——

DETAIL OF USAGE CHARGES FOR OFFICE NWORLAMODCO
USAGE BILLING CYCLE QCTOBER 1 THRU OCTOBER 31, 1937
LOCAL

RATE CATEGORY QUANTITY RATE MILES

TERMINATING W so.003

" TOTAL FOR LOCAL USAGE FOR OFFICE NWORLAMODCO

QUNT

DETAIL OF USAGE CHARGES FOR OFFICE NWORLAMOOCO
{/SAGE BILLING CYCLE SEPTEMBER § THRU SEPTEMBER 30, 1997
LOCAL
RATE CATEGORY ANTITY ~ RATE  MRES
TERMINATING h 50.0094

TOTAL FOR LOCAL USAGE FOR QFFICE NWORLAMQDCO

"

MO0 1 QO 15114



BILL NUMBER:
INVOICE NUMBER:
BILL DATE:
PAGE:
TO: ATTN: ACCESS BILL VERIFICATION GROUP
BELLSOUTH '
600 NORTH 19TH STREET
25TH FLOOR

BIRMINGHAM, AL 35203
BILUNG INQUIRES CALL (301)483-7822
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334 BSD-5181 475
8S05181478-37349
DECEMBER 15, 1697

1

SWITGHED ACGESS SERVICE
DETAIL OF CURRENT CHARGES
OTHER CHARGES AND GREDITS - SEE DETAIL
LOCAL
USAGE GHARGES - SEE DETAIL
LOCAL

TOTAL CURRENT CHARGES DUE BY JANUARY 15, 1897

TOTAL AMOUNT GUE

DETAIL OF USAGE CHARGES FOR OFFICE MTGMALGYDSG
USAGE BILLING CYCLE NOVEMBER 1 THRU NOVEMBER 30, 1997
LOCAL

RATE CATEGORY UANTITY RATE

TERMINATING - $0.01

TOTAL FOR LOCAL USAGE FOR QFFICE MTGMALGYDS0

MILES oy

1R 1]

DETAIL OF USAGE CHARGES FOR OFFICE BRAMALFCDS0
USAGE BILLING CYCLE NOVEMAER 1 THRU NOVEMEER 30, 1997

L= B - T '

LOCAL
- BATE CATEGORY . QUANTITY RATE MILES AMOUNT

TERMINATING . P oo

TOTAL FOR LOCAL USAGE FOR OFFICE BRHMALFCOS0 - =—

OETAIL OF USAGE CHARGES FOR OFFICE CLMBGAEDDST
USAGE BILLING CYCLE NOVEMBER 1 THRU NOVEMBER 30, 1997
- ' LOCAL

RATE CATEGORY QUANTY RATE  MULES AMOUNT
TERMINATING . $0.0087 __
TOTAL FOR LOCAL USAGE FOR OFFICE GLMBGAEDUSO -
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- BILL NUMBER: 334 8SD-5181 478
INVOICE NUMBER:  BSDS181478-97349
BILLDATE:  DECEMAER 15, 1387
PAGE: 2

DETAIL OF USAGE CHARGES FOR OFFICE NWORLAMODCY

USAGE BILLING CYCLE NOVEMBER 1 THRU NOVEMEER 30, 1597
LOCAL

TE CATEGORY . UANTITY  RATE  MILES AMOU

TERMINATING 50.02

TOTAL FOR LOCAL USAGE FOR OFFICE NWORLAMODCO —
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EXHIBIT No. ____ (JCF-5)

@ BELLSOUTH

BeliSouth Telecammenications, fne,
Raam M591 BaftSoyth Center

675 Wast Paschtras Streel, NE.
Atlante, Georgis 30375

January 8, 1998

Mr. James C, Falvey

American Communications Services, Inc.
Suite 100

131 National Busmess Parkway
Annapalis Junction, Maryland 20701

Dear Mr. Falvey,

This Is in respanse to your praposed amendment to the Interconnection Agreement,
and the billing of BellSouth for terminating local traffic on American Communications
Services, Inc. (ACSI) network.

Section VI. Paragraph C. of the Interconnection Agreement provides that “the
Parties agree hat there will be no cash compensation exchanged by the parties
during the term of this Agreement unless the difference in minutes of use for
terminating local traffic exceeds 2 milliot minutes per state on a monthly basis.”
(Emphasis added) Negotiation of a rate for terminating local traffic is to commence
once the difference in terminaling local traffic exceeds the 2 million threshold. The
issue s what is being classified as terminating local traffiq

By letter dated August 12, 1997, BellSouth advised the Competitive Local Exchange
Carrier industry that it considers ISP traffic to be jurisdictionally interstate
interexchange, not local, and thus BeliSouth will not pay reciprocal compensaticn for
this traffic. Moreover, the ACSI-BeilSouth [nterconnection Agreement defines a
focal call as one where the dialer does not have to enter an “access code or
experience delay in processing a call” (Section V1. Paragraph A amd Section V.
Paragraph A1). With ISP traffic, an access code (password) is invariably required to
access the ISP network,

Lot
e

BeliSouth agrees with ACS! that it was to track usage between the parties and to
provide ACSI with copies of such usage reports, and that it has failed to provide
these reports. Because of the absence of such reports BellSouth agrees to use
ACSI's usage reports for determining the local traffic differentials.
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Mr. James C. Falvey
American Communications Serwces tne.
Page 2

However, during our meeting in November, you indicated that ACSI used combined
trunks for its traffic. In order to ensure the 2 million minute threshold has been
reached, BellSouth would (ike to audit the process used by ACS! to jurisdictionalize
its traffic between local and interexchange on these combined trunks. Obviously, to
the extent ACS| is categorizing ISP traffic as local traffic, BellSouth’s position is that
it should not be counted toward the 2 miflion minute threshold. Until such time as
BellSouth is assured the 2 million minute threshold does not contain interexchange
usage, and a mutually agreed upon compensation tate has been determined,
BeliSouth will not pay the bills rendered by ACS! for recipracal compensation of
terminating local traffic.

In the event BellSouth determines, as a result of the audit, that the 2 million minute
threshold has been reached, BellSouth’s proposed rate far teaninating local traffic
would be $0.002. This is the same rate called for in your Interconnection
Agreement for transit traffic (Section V1. Paragraph D). This rate is also used in
numerous other CLEC agreements BellSouth proposes to pay this rate on a going-

forward basis only.

We look forward to your response.
Sincerely,

Pat Finlen -
ManagerInterconnection Services

cc: Jemy Hendrix, Directar-intercannection Services
Stephen M. Klimacek, Senior Attomey - Legal -
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American Cammunications Services Lnc.

131 National Business Pariway, Sutte 100

' Annd polis Junct]
March 17, 1998 TR S01617.4200 PR30t ey
vww.acsi.net
Mz Pat Finlen

Manager - Interconnection Services
BellSouth Telecommunications

675 W. Peachtree Street

Room 34891

Atlanta, Georgia 30375

Dear Pat:

I am writing to provide the bill for January reciprocal corapensation and to dispute
statements in your letter of January §, 1998. '

I will not take the time here to dispute the definition of local traffic. Thirteen state
commissions und the FCC support ACSI's definition; no commission supports BellSouth’s. If
ACSI does not change its position as to the definition of local traffic, ACSI will be filing its first
of several complaints on this issue shortly.

I must take issue with your statement that “during our meeting in November, you [I]
indicated that ACS] used combined trunks for its traffic.” At our meeting, [ specifically
indicated that I could not speak to such issues at that ime but would provide additional
information at the appropriate time. Although ACSI has established a sound process to
distinguish local traffic, an audit of ACSI's process would be premature until such time as
BellScuth concedes that it owes ACSI for all local traffic. Givea BeliSouth's admitted failure to
report local minutes, ACS{ reserves the right to object to the extent and naturc of such an audit.

In your letter of January 8, you failed to respond ta ACSI's repeated request for the rates
in ACSY's proposed Amendment sttached to my letter dated November 14, 1997. These are rates
established by BellSouth with other carriers in cach state, Moreover, your proposed rate of
SO 002 ignores ACSI's repeated Most Favorable Provisions request pursuant to Section XXII(A)
of ACSI's Interconnection Agreement. BellSouth's failure to recognize this repca:ed request
represents an additional breach of ACSI’s Interconnection Agreement.

Again, ACS! applies these rates to the differential of local minutes, beginning with the
month in which BellSouth exceeded the 2 million minute differential threshold in each state.
ACSI takes strong exception to BellSouth’s suggestion that it will “pay this rate on a going-
forward basis only,™ as the Interconnection Agreement plaialy applies the rate beginning with the
month in which the 2 million minute differential is reached.
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Finally, the definition of “Local Traffic” is contained in Attachment B, Paragraph 118 of
the Interconnection Agreement. Your attempt to rely upon other sections of the Agreement
tepreseats a deliberate misinterpretation of those sections in order to circumvent the plain
language of ACSI’s contract.

If BeliSouth does not begin paying the attached and previous bills, ACSI will take legal
action, including demand for interest, attorneys fees, and penalties, as applicable. Thank you for
your continuing attention to this matter,

Sincerely,

o bt
es C, Falvey ‘
ice President — R ory Affairs
Eaclosure
¢t Michael Tenner, Esq. Stephen M. Klimacek, Esq.
Riley M. Murphy, Esq. Brad Mutschelknaus, Esq.
Peter Fruin, Esq. Alicia Freysinger, Esq.
Craig Dowdy, Esq. Norman Horton, Esq.

John Seleat, Esq.
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BILL NUMBER: 334 BSD-5181 478
lNVGiCF. NUMBER: BS05181478-098070
BILL DATE: MARCH 11, 1998
PAGE: 1
TO: ATTN: ACCESS BILL VERIFICATION GROUP
BELLSOUTH
600 NORTH 19TH STREET
25TH FLOOR
BIRMINGHAM, AL 35203
BILLING INQUIRES CALL (301)483-7622
SWITCHED ACGESS SERVIGE |
DETAML OF CURRENT CHARGES
OTHER CHARGES AND CREDITS - §EE DETAIL
LOCAL , 0.00
USAGE CHARGES - SEE DETAIL
LOCAL

TOTAL CURRENT CHARGES DUE BY APRIL 15, 1998

e
TQTAL AMOUNT DUE

DETAIL OF USAGE CHARGES FOR OFFICE MTGMALGYDSQ
USAGE BILLING CYCLE JANUARY 1 THRU JANUARY 31, 1998
LOCAL

RATE CATEGORY Qu RATE
TERMINATING $0.01

;

TOTAL FOR LOCAL USAGE FOR OFFICE MTGMALGYDSO

DETAIL OF USAGE CHARGES FOR OEFICE BRHMALFCDS0
USAGE BILLING CYCLE JANUARY 1 THRU JANUARY 31, 1998
LOCAL

RATE CATEGORY %UANTHY RATE MILE

[

TERMINATING $0.01

TOTAL FOR LOCAL USAGE FOR OFFICE BRHMALFCOS(

i

DETAIL OF USAGE CHARGES FOR OFFICE CUMBGAEDDSO
USAGE BILLING CYCLE JANUARY 1 THRU JANUARY 31, 1998
LOCAL

RATE CATEGORY ) QUANT RATE MUES
TERMINATING $0.0087

TOTAL FOR LOCAL USAGE FOR OFFICE CLMBGAEDDSO

AMOUNT



BiLL NUMBER:
INVQICE NUMBER:
BILL DATE:

PAGE:

DETAIL OF USAGE CHARGES FOR OFFICE NWORLAMODCO
USAGE BILLING CYCLE JANUARY 1 THRU JANUARY 31, 1998
LOCAL

RATE GATEGORY QUANTITY ~ RATE
TERMINATING _ [ X

TOTAL FOR LOCAL USAGE FOR OFFICE NWORLAMODCO

DOCKET NO. 981008-TP
WITNESS: FALVEY

EXHIBIT NO. (JCF-6)
PAGE 4 OF 4
334 BSD-5181 478
BS05181478-88070
MARCH 11, 1398
2
MIL AMOUNT

DETAIL OF USAGE CHARGES FOR OFFICE LSVLKYS7DS0
USAGE BILLING CYCLE JANUARY { THRU JANUARY 31, 1998
LOCAL

RATE CATEGORY QUANTITY RATE

TERMINATING - '$.008

TAOTAL FOR LOCAL USAGE FOR OFFICE LSVLKY270S0

=

‘a

w
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BEFORE THE FLCRIDA PUBLIC SERVICE COMMISSION

In re: Complaint of WorldCom
Techneologies, Inc. against
BellScuth Telecommunications,
Inc. for breach of terma of
Florida Partial Interoonnection
Agreement under Sections 251 and

252 of the Telecommunications Act

of 1996, and request for relief.

DOCKET NO. $71478-TP
RDER NO. PSC-98-1216-FOF-TP
ISSUED: September 15, 1998

Complaint of Teleport
Communications Group Inc./TCG
South Florida against BellSouth
Telecommunications, Inec. for
breach of terms of
interconnection agreement under
Section 252 of the
Telecommunications

Act of 1996, and recquest for
relief.

DOCKET NO. S$80184-TP

Complaint of Intermedia
Communications, Inc. agalnet
B=2llSocuth

Talecommunications, Inc. for
breach of terms of Florida
Partial

Interconnection Agreement under
Sectiona 251 and 252 of the
Telecommunicakbions Act of 1996
and recuest for relief.

IpockeT No. sso4ss5-TP

Complaint by MCI Metro Access
Transmiseion Services, Inc.
against Bellsouth
Telecommunicationa, Inc. for
breach of approved
interconnection agreement by
failure to pay compensation for
certain local traffic.

DOCKET NO. $80499-TF

The following Commissicners participated in the disposition of

this matter:

JULIA L. JOHNSON, Chairman
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J. TERRY DEASCN
SUSAN F. CLARK
JOE GARCIA
E. LEON JACORS, JR.
APPEARANCES:

Floyd R. Self, Messer, Caparellc & Self, P.A., 215 South
Monroe Street, Post Office Box 1876, Tallahassee, FL
32302-1876.

e c o

Kenneth A. Hoffman and John R. Ellis, Rutledge, Ecenia,
Underwood, Purnell and Hoffman, P.A., Post Office Box
£51, Tallahaesee, FL 32302-0551.

South Florida.

Donna Canzano and Patrick Knight Wiggine, Wiggine &
Villacorta, P.A., 2145 Delta Boulevard, Sulte 200,
Tallahassee, FL 32303,

0 a ig C ica

Thomae K.- Bond, 780 Jchneon Ferry Road, Suite 700,
Atlanta, GA 30342,

behalf of MCI Tel o ; .

Ed Rankin, 675 West Peachtree Street, Suite 4300,
Atlanta, Qeorgia 30375-0001.

Charles J. Pellegrini, Florida Public Service Commission,
Division of Legal Services, 2540 Shumard Oak Boulevard,
Tallghasgee, FL 32395%-0850.

on behalf of the Commission Staff.

CASE BACKGROUND
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MFES Commpnicationa Company, Inc. (MFS), and BellSocuth
Teleqommunicatlons, Inc. (BellSouth), entered incc a Partial
Florida Interconnection Agreement pursuant to the

Telecommunications Act of 1996 (Act) on August 26, 1996, The
Commiasion approved the Agreement in Order No. PSC-%6-1508-FOF-TP,
igsued December 12, 15936, in Docket No. 961053-TP. The Commission
approved an amendment to the Agreement in Order No. PSC-97-0772-
FOF-TP, issued July 1, 1997, in Docket No. 970315-TP. On November
12, 1997, WorldCom Technologies, Inc. {WorldCom), filed a Complaint
Against BellSouth and Request for Relief, alleging that BellSouth
has failed to pay reciprocal compensation for local telephone
exchange service traific transported and terminated by WorldCom's
affiliate, MFS, to Internet Service Providers (ISPs). The
complaint was assigned Docket No. 971478-TP. BellSouth filed its
Anawer and Respense on December 22, 199%7. In Order No. PSC-48-
0454 -PCC-TP, issued March 21, 1998, the Commigeion directed that
the matter be set for hearing.

Teleport Communications Group, Inc./TCG South Florida (TCOG),
and BellSouth entered into an Interconnection Agreement pursuant to
the Act on July 18, 199%96. The Commission approved the Agreement in
Order No. PSC-36-1313-FCF-TF, issued October 29, 1296, in Docket
No. 960862-TP. On February 4, 1998, TCG filed a Complaint for
Enforcement of Section IV.C of ite Interconnection Agreement with
BellSouth, also alleging that BellSouth has failed to pay
reciprocal compensaticn for local telephone exchange service
traffic transported and terminated by TCG to ISPe. The complaint
was assigned Docket No. 980184-TP. BellSouth filed its Answer and
Responee orn February 2%, 1998.

MCImetre Acceese Transmission Services, Ine. (MCIm), and
BellSouth sntered into an Interconnection Agreement pursuant tc the
Act on April 4, 1337. The Commission approved the Agreement in
Order Nos. P8C-97-0723-70F-TP, issued June 19, 1997, and P3SC-57-
0723A-FOF-TP, issued June 26, 19%7, in Docket Ho. $50846-TP. On
February 23, 1958, MCIm f{iled a Complaint against BellSouth, which
was assigned Dockat No. 980281-TP. Among other things, MCIm alsc
alleged in Zount 13 that BellsScuth has failed to pay reciprocal
compensation for 1leocal telephore exchange service traffic
transported and terminated by MCIm to ISPs. On April 6, 1988, MCIm
filed a separate Ccuplaint embodying the complaint set forth in
Count 13 of the first Complaint. The separate complaint was
agsigned Docket No. 980499-TP.

Intermedia Communications, Inc. (Intermedia), and BellSouth
entersd into an interconnection Agreement pursuant te the Act on
July 1, 1956. The Commission approved the Agreement in Order No.
PSC-96-1236-FOF-TP, issued October 7, 1996, in Docket No. 36076¢9-
TP. The Commission approved an amended Agreement in Order No. PSC-
97-1617-FOF-TF, lgsued December 30, 1997, in Docket No. 97123¢-TP.
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On April 6, 1998, Intermedia filed a Complaint against BellSouth
alleging that BellSouth hae failed to pay reciprocal compensation
for local telephone exchange service traffic transported and
terminated by Intermedia to ISPe. That complaint wae assigned
Docket No. 980495-TP.

On March 9, 1998, QTE Florida Incorporated (GTEFL) filed a
petition to intervene in this proceeding. By Order No. PSC-$8-
0476-PCC-TP, we denied GTEFL's petition. Subsequently, on May 6,
1998, GQTEFL filed a petition to be permitted to file a brief. We
denied that petition at the commencement of the hearing in these
complaint dockets.

By Order No. PSC-98-0551-PCO-TP, issued April 21, 1398, the
four complaints were consolidated for hearing purposes. The
hearing wae held on June 11, 1998.

PECISION

This case is about BellScuth’s refusal to pay reciprocal
compensation for the transport and termination of I8P traffic under
the terms of ite interconnection agreements with WorldCom,
Teleport, Intermedia, and MCIm. In a letter dated August 12, 1997,
BellSouth notified the complainante that it would not pay
compensation for the terminaticn of ISP traffic, because “ISP
traffie is jurisdictionally interstate” and "enjoys a unique

atatus, especially [as to] c¢all termination.” The case is
primarily a contract dispute between the parties, and that is the
foundation of our decision below. As TCQ@ statad in ite brief,

"Thie ies a contract dispute in which the Commiseion muet decide
whose meaning is to be given to the term ‘Local Traffic’ in the
Agreement . "

Accordingly, in this decision we only address the issue of
whether ISP traffic should be treated as lcocal or interstate for
purposes of reciprocal compensation as necessary to show what the
parties might reasonably have intended at the time they entered
into their contracta. Our decisicn does not address any generic
questions about the ultimate nature of ISP traffic for reciprocal
compensation purpoees, or for any other purpcoses.

While there are four complainants in the consolidated case,
their argumentse contain many common threads. Also, BellsSouth's
poeition on each issue is the same, and ite brief addresses all
four together. For the sake of efficiency, we will address the
main themes in cur discussion of the WorldCom-BellSouth agreement.
We will address the particular language of the other agreements
separately.
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The WorldCom-BellSouth Adreement

On Auguskt 26, 1996, MFS (now WorldCom) and BellSouth entered
inte a Partial Interconnection Agreement, which we approved in
Order No. PSC-96-1508-FOF-TP. WorldCom witness Ball testified on
the pertinent provisions of that Agreement. Section 1.40 of the
Agreement defines local traffic as:

[Clalle between two or more Telephone Exchange
gervice users where both Telephone Exchange
Services bear NPA-NXX designations associated
with the esame local calling area of the
incumbent LEC or other authorized area [such
as EAS]. Local traffic includes traffic types
that have bheen traditionally referred to as
“local czalling” and as “extended area service
(EAS).” All other traffic that originates and
terminates between end users within the LATA
is toll traffic. In no event shall the Local
Traffic area for purposes of local call
termination billing between the parties be
decreased.

Section 5.8.1 provides that:

Reciprocal Compensation applies for transport
and termination of Local Traffic (including
EAS and EAS-like traffie) billakle by
BellSouth or MFS which a Telephone Exchange
Service Customer originates on BellSouth’s or
MFS’p network for termination on the other
Party’'s network.

The question presented for decision is, ae it is in the other
complaints, whether, under the WorldCom - BellS3outh Florida Partial
Interconnection Agreement, the parties are reguired to compensate
each other for transport and termination of traffic o Internet
Service Providers; and if they are, what relief should the
Commisgion grant? The issue is whether the traffic in question,
ISP traffic, ie local for purposes of the agreements in question.

According to witness Ball, the language <f the WorldCom-
BellSouth Agreement itself makes it clear that the parties owe sach
other reciprocal compensation for the traffic in question. He
stated that "if a BellSouth customer utilizes a BellSocuth telephone
exchange service that hae a local NPA-NXX and they call a WorldCom
customer that buys a WorldCom telephone exchange service that has
a WorldCom NPA-NXX, that’s local traffic." Witnees Ball explained
that thie is what happens when a BellSouth lecal customer calls a
WorldCom customer that happens to be an ISP. He pointed out that
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the;e is no exclusion for any type of customer based on what
businees the cuatomer happens to be in. Witness Ball noted that
where exceptions were needed for certain types of traffie, they
were expressly included in the Agreement. He argued that WorldCom
understood ISP traffic to be local, and if BellSouth wanted to
exclude ISP calls, it was BellSouth’s obligation to raise the iassue
at the time the Agreement was negotiated.

Witnese Ball stated that “the Agreement is entirely clear and
unambiguoue” on the treatment of ISP traffic as local; but if we
determine that the Agreement is ambiguoue on this point, the
ambiguities should be resolved by considering:

{1} the express language cf the
Telecommunications Act of 1996;

(2) relevant rulings, decisione and orders of
this Commiseion;

(3} relevant rulings, decisions and orders of
the FCC interpreting the Act;

(4) rulings, decisgions and orders from cther,
similarly situated state regulatory
agencies; and

() the custom and usage in the industry.

BellSocuth witnese Hendrix agreed that the contract did not
specify whether ISP traffic wae included in the-definition of local
traffie. Witnese Hendrix argued, however, that it was WorldCom'’s
obligation to raise the issue in the negotiatioms. In fact, the
record showe that while BellSouth and the complainants all reached
a specific agreement on the definition of local traffic to be
included in the c¢ontracte, none of them raised che particular
question of what to do with ISP traffic.

According to BellSocuth, all the complainante assumed that
BellSouth agreed to include ISP traffic as local. BellSouth
asgerrcs that it cannot be forced to pay reciprocal compensation
just because it did not "affirmatively except ISP traffic from the
definition of ‘leccal traffie’" in negetiating the Agreement.
BellSouth argues that the existing law at the time the contracts
were negotiated "reflects that it was unreasonable for the
Complainante to klithely assume that BellScuth agreed with their
proposed treatment of ISP traffic."

It appears to us from our review of the record, however, that
BellSouth equally assumed, and implied in its brief and testimony
at the hearing, that the complainante in fact knew ISP traffic was
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interstate in nature. 1In ite brief, BellSouth states that "parties
to a contract are presumed to enter into their Agreement with full
knowledge of the state of the existing law, which in turn is
incorporated into and shede light on the meaning of the partiea’
Agreement ." BellSouth witnees Hendrix asserted that the FOC had
explicitly found that ISPe provide interstate services. Therefore,
witness Hendrix argued, there wae no need for BellSouth to believe
ISP traffic would be subject to reciprocal compensation. The
result of this misunderstanding, BellSouth aseerts, wae that the
parties never had an express meeting of the minde on the scope of
the definition of local traffic.

Diecussion

Upon review of the language of the agreement, and the evidence
and testimcny presented at the hearing, we find that the Agreement
defines local traffic in such a way that ISP traffic clearly fits
the definition. 9ince ISP traffic is local under the terme of the
Agreement, then, a priori, reciprocal compensation for terminatiocn
is required under Section 5.8 of the Agreement. There is no
ambiguity, and there are no specific exceptions for ISP traffic.
9ince there is nc ambiguity in the language of the agreement, we
need not ccneider any other evidence to determine the parties’
cbligatione under the agreement. Even if there were an ambiguity
in the language of the agreement, however, the other evidence and
argument pregented at the hearing leads to the same result: the
parties intended to include ISP traffic as local traffic for
purposea of reciprocal compensation under their agreement.

Local ve. Interxetate Tyaffic

The first area to explore is the parties’ basis for
coneidering ISP traffic to be jurisdictionally local or interatate.
Bell3cuth witness Hendrix contended that for reciprocal
compensation to apply, “traffic must be jurisdictionally local.”
He argued that ISP traffic ie not juriedictionally local, because
the FCC “has concluded that enhanced aservice providers, of which
I8Ps are a subset, use the local network to provide interstate
parvices.” He added that they do so just as facilities-based
interexchange carriers and resellers use the local network to
provide interstate services. He stated that “[tlhe FCC stated in
Paragraph 12 in an order dated February 14, 1992, in Docket Number
92-18, that:

Cur Jjurisdiction does not end at the local

ewitch, ©but <continues to the ultimate
termination <f the call. The key to
Jjurisdiction is the nature of the

communication itself, rather than the physical
location of the technolcogy.
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Further, according te Witnees Hendrix, in its April 10, 1998,
Report to Congresg (CC Docket No. 96-45), “the FCC indicated that
it doea have jurisdiction to address whether ALECs that serve ISPas
are entitled to reciprocal compensation.” We will discuss that
report in more detail below.

BellSouth does acknowledge in its brief that the "FCC has not
held that ISP traffic is local traffic for purposes of the instant
diepute before the Commission."™ Nor hae the FCC "held that ISPs
are end usereg for all regulatory purposes." We agree with this
assessment. The FCC has not yet decided whether ISP traffic is
subject to reciprocal compensation. While the FCC has determined
that ISPs provide interstate services, it appears that the FCC may
coneider these services severable from telecommunications services,
as we explain below. No FCC order delineates exactly for what
purposes the FCC intends ISP traffic to be considered local. By
the same token, the FCC has not said that ISP traffic cannot be
considered local for all regulatory purpcses. It appears that the
FCC has largely been silent on the issue. Thie leade ue to believe
the FCC intended for the states to exercise jurisdiction over the
local service aepecte of ISP traffic, unlese and until the FCC
decided otherwise. Even Witness Hendrix agresed that the FCC
intended ISP traffic to be treated as though local. He did not
expound on what exactly tEhat meant.

BellSouth contends in its brief that there is no dispute that
an Internet transmission may simultanecualy ke interstate,
international and intrastate. BellSouth aleo contends that the
issue should be resolved in pending proceedings before the FCC.
Those proceedings include one the FCC initiated in response to a
June 29, 1997, letter from the Aseociation for Loeal
Telecommunications Services (ALTS8). ALTS requested clarificatien
from the PFCC that ISP traffic is within the FCC’s exclusive
jurisdiction. ALT3 has alsc asked the FCC for a ruling on the
treatment of ISP traffic as local.

Regardless of what the FCC ultimately decides, it has not
decided anything yet, and we are concerned here with an existing
interconnection agreement, executed by the parties in 1996. Our
finding that ISP traffic ghould be treated as local for purposes of
the subjeckt interconnection agreement isg consistent with the FCC’s
treatment of ISP traffic at the time the agreement was executed,
all pending jurisdictional issues aside.

T inat]
In its brief, BellSouth places considerable emphasis on the
point of termination for a call. The basic queetion ie whether or

not ISP traffic terminates at the ALEC premises. Witness Hendrix
testified that “call termination does not occur when an ALEC,

—— _(CF-7)
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serving as a conduit, places itself between BellScuth and an Isp.”
“[1]f an ALEC puts itself in between BellSouth's end office and the
Internet eervice provider, it is acting like an intermediate
transport carrier or conduit, not a local exchange provider
entitled to reciprocal compensation.” “Thus, the call from an end
user to the ISP only transits through the ISP’s local point of
presence; it does not terminate there. There is no interruption of
the continuous transmission of signale between the end user and the
host computers.” BellSouth states in its brief that "the
juriedictional boundaries of a communication are determined by its
beginning and ending points, and the ending point of a call to an
ISP is pnot the ISP switch, but rather is the database or
information source to which the ISP provides access."”

MCIm contends in its brief that BellScuth witnese Hendrix'
testimony that a call to an ISP terminates not at the loecal
telephone number, but rather at a distant Internet host
misunderstands the nature of an Internet call. MCIm witness
Martinez contended that the ability of Internet users to visit
multiple websites at any number of destinatione on a single call ie
a clear indication that the service provided by an ISP is enhanced
service, not telecommunications service. According to MCIm, thise
does not alter the nature of the local call. While BellSouth
would have one believe that the call involved is not a local call,
MCIm points out that in the case of a rural customer using an IXC
to connect with an ISP, the call “ig suddenly two partes again: a
long distance call, for which BellSouth can charge accesa, followed
by an enhanced service.”

BellSouth argues in ite brief that "in interpreting the
language of a contract, worde referring to a particular trade will
be interpreted by the courts according to their widely accepted
trade meaning." We agree, but it appears to us that BellSocuth then
chocees to ignore the industry standard definition of the word
"termination." The other parties provided several examples of
industry definitione on this point.

WorldCom witnese Ball stated that "[sltandard industry
practice ie that a call is terminated essentially when it's
answered; when the customer that ie buying the telephone exchange
service that hae the NPA-NXX anewers the call by--whether it’s a
voice grade phone, if it’s a fax machine, an answering machine or,
in the case of an I8P, a modem.”

TC3 witness Kouroupas testified that the standard industry
definition of "eervice termination point" is:

Proceeding from a network toward a ueer

terminal, the last point of service rendered
by a commercial carrier under applicable
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tariffe.... In a ewitched communications
system, the point 3zt which common carrier
service ends and user-provided service begins,
i.e. the interface point |between the
communications systems equipment and the user
terminal equipment, under applicable tariffs.

Witnese Kouroupas further explained that "A call placed over the
public eswitched telecommunlcatlons network is considered
‘terminated’ when it ie delivered to the telephone exchange bearing
the called telephone number." <Call termination occurs when a
cornection is established between the caller and the telephone
eXchange service to which the dialed telephone number is asesigned,
answer supervision is returned, and a call record is generated.
This is the case whether the call is received by a voice grade
phone, a fax machine, an answering machine, or in the case of an
ISP, a modem. Witness Kouroupas contended that this is a widely
accepted industry definition.

MCIm argues in its brief that:

a “telephone call” placed cver the public
switched telephone network is “terminated”
when it is delivered to the teleghone exchange
service premise bearing the called telephone
number. specifically, in its Local

Competltlon Order (Implementation of the Local
Competition Provieions  in _ the

Telecommunications Act of 1996, CC Docket No.
96-98, Pirst Report and Qrder, FCC 96-326

(rel. Aug. 8, 1996), 9Y1040), the FCC defined
terminations “for purposes of @eection
251(b) (5), ae the ewitching of traffic that ise
pubject to section 251(b) (5) at the
terminating carrier’s end office switch (or
equivalent facility) and delivery of that
traffic from that switch to the called party’s
premises.” MCIm terminates telephone calls to
Internet Service Providers on its network. As
a communications service, a <all is completed
at that point, regardless of the identity or
statues of the called party.

Witnees Martinez testified that "[w]lhen a BellScuth customer
originates a telephone call by dialing that number, the telephone
call terminates at the ISP premises, just ae any cther telephone
call terminates when it reaches the premises with the phone number
that the end user dialed."

Severabllity
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. Recent FCC documents have described Internet traffic as calle
with two severable parts: a telecommunications service part, and an

enhanced service part. In the May 1997 Universal Service Order at
{789, the FCC gtated:

When a subscriber obtaine a connecticn to an
Internet eervice provider via voice grade
access to the public switched network, that
connection is a telecommunications service and
is distinguishable from the Internet service
provider’s offering.

In that Report, the FCC also stated that ISPs "generally do not

provide telecommunications." (9% 15, £5) WorldCom argues in its
brief that:

The FCC’s determination that ISPe do not
provide telecommunications was mandated by the
1996 Act’s express distinction between
telecommunications and information services.
*"Telecommunications" is "The tranemiseion,
between or among pointe specified by the user,
of information of the user’s chooeing, without
change 1n the form or content of the
information as sent and received." 47 U.s.C.
Section 153 (48). By contrast, "information
services" is "the offering of a capability for
generating, acquiring, storing, traneforming,
processing, retrieving, utilizing, or making
available information via telecommunicaticns,
and includes electronic publishing, but does
not include any use of any such capability for
the management, control, or operation of a
telecommunications syetem or the management of
a telecommunications service." 47 U.3.C. Sec.
153(20)

WorldCom adde that:

[tlhe FCC recognized that the 189%6 Act's
distinection between telecommunications and
information services is crucial. The FCC
noted that “Congreas intended
‘telecommunications service’' and ‘information
service’ to refer to separate categories of
services” j

user’'s perspective that it is a single service
because it may involve telecommunications
cowponents. (Report to Congress, 9956, 58)
[Emphasis supplied by WorldCom]
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BellSouth argues that the complainants misinterpret the FCC’s
decision. BellSouth points out that this passage is only
discussing whether or not 1ISPs should make universal service
contributions. That is true; but the passage is nevertheless as
significant an indication of how the FCC may view ISP traffic as
the passages BellSouth has ocited.

In ite brief, BellSouth claime that the PCC "opecifically
repudiated® the two-part theory. BellSocuth cites the FCC'a Report

to Congress, CC Docket No., 96-45, April 10, 1998, 9220. There the
FCC stated:

We make no determination here on the question
of whether competitive LECs that serve
Internet service providers (or Internet
service providers that have voluntarily become
competitive LECes) are entitled to reciprocal
compeqsation for terminating Internet traffic.

[emphasis supplied by BellScuthl]

BellSouth c¢laime that this means the FCC believes the
distinction is "meaningless in the context of the FCC's pending
reciprocal compensation decision." The other parties point out,
however, that it is not at all ¢lear what the FCC means in thia
passage. It appeare to ue that the FCC is talking here about the
sktatus of the provider, not about the severability of the
telecommunications eervice from the information service. Indeed,
in the same report, the FCC brought up the severability notion, as
discuseed above.

BellScuth also arques that the severability theory ie
contradicted by the FCC’s deecripticn of Internet service in ite
Non-Accounting Safeguards Order

- " - :

4 G id L] L1Sd & - EY T S1-". LD =isle -, o= 4 - )
Aot of 1934, As Amended, Firet Report and Order and Further Notice
of Proposed Rulemaking, CC Docket No. 96-149 (released Dec. 24,
1956), note 291), where the FCC gtatea:

The Internet 1s an interconnected global
network of thousands of interoperable packet-
ewitched networke that use a standard
protoceol...to enable information exchange. An
end user may obtain access to the Internet
from an Internet service provider, by using
dial-up or dedicated access to connect co the
Internet service provider's processor. The
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Internet service provider, in turn, connects
the end user to an Internet backbone provider
that carries traffic te and froem other
Internet host sites.

BellSouth claime that the significance of thie is that calls
to ISPs only transit through the ISP’s local point of presence.
Thue, the call does not terminate there. In suppert of this
conclueion, BellSouth mentione several other services, such as
Asynchronous Transfer Mode (ATM) technology, that use packet
switching. Bell3ocuth wakees the point that the jurisdictiocnal
nature of a call is not changed through the convereion from circuit
switching to packet switching.

BellScuth also discussed an sxample where an end user made a
long-distance call to access voice mail. In that case the call was
an interstate c¢all, and the FCC found that it did not lose that
interstate character upon being forwarded to voice mail. Petition

L= *10Y Y ¢

. 414~ Fal- = = -, LA 95 =1% )

- Fgen e + (= Je. ara
Corporation, 7 FCC Red 1619 (1992), aff’d,
Commiseion v. FCC, 5 F.3d 1499 (1lth Cir. 1993). We do not
comprshend BellSocuth's point. By that logic, if a local call ise
used to access an informaticn service, it follows that the entire
transmission would be local. In yet another case cited by
Bell3outh, the FCO found that interstate forelgn exchange service
wag interstate service, and thus came under the FCC’e jurisdiction.
=" -y, > G L LLCH 16 =« — R AC LIS e o = o™ A =1 =1 LS b 4
for FX and CCSA Service, Memorandum Opinion and Order, 76 FCC 24
349 (1980). Once again, it ies difficult to discern BellSouth's
point. We do not find this line of argument at all persuasive.

BellSouth further argues that "[t]lhe FCC has long held that
the Jjurisdiction of a call is determined not by the physical
location of the communicatione facilities or the type of facilities
used, but by the pature of the traffic that flows over those
facilities."” Thie, too, 1 a perplexing argument in light of
BellSouth’s claime that the distant loccation of the host accessed
over the Internet makes ISP traffic interstate, and that the nature
of I8P traffic as either telecommunications or information service
is irrelevant.

As mentidned above, witness Hendrix did admit that “"the FCC
intended for ISP traffic to be ‘treated’ as local, regardless of
juriediction." He emphasized the word treated, and explained that
the FCC “did not say that the traffic was local but that the
traffic would be treated as local.”

FPSC Treatwment

(JCF-7)
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BellSouth dismieses Commission Order No. 21815, issued
September 5, 1989, in Docket No. 880423-TF, Inmal;ig.amn_in;p_thg
8 . 0] in g8 to the Log se

i i , a8 an interim order. In that
order, the Commission found that end user access to information
service prov;ders, which include Internet service prov1ders, ie by
local eervice. In the proceeding, BellSouth’s own witness
testified that:

[Clonnectione to the local exchange network
for the purpcee of providing an information
seervice should be treated like any other local
exchange service. (Crder 21815, p. 25)

The Commisesion agreed with BellSouth’s witnesa. The Commission
aleo found that calls to 18Ps should be viewed as jurisdictionally
intrastate local exchange calls terminating at an ISP’'e location in
Florida. BellsScuth’s position, as stated in the Order, was that:

calls should continue tc be viewed as local
exchange traffic terminating at the ESP’s
[Enhanced  Service Provider’s] location.
Connectivity to a point out of state through
an ESP should not contaminate the 1leocal
exchange. (Order, p. 24) (ISPs are a subset of
ESPs.)

In this case, Witness Hendrix claimed that Order 2181% was
only an interim order that has now been overruled. He could not
identify any Commission order establishing a different policy; nor
could he specify the FCC order that supposedly overrules the
Florida Commission order. Further, and mcet importantly, BellSouth
admitted that this definition had not been changed at the time it
enterad into ite Agreemente.

it is clear that the treatment of ISP traffic was an issue
long before the parties’ Agreement was executed. We found, in
Order No. 21815, as discussed above, that such traffic should be
treataed as local. Both WorldCom and BellSouth clearly were aware
of this decision, and we presume that they considered it when they
entered into their Agreement.

Intent of Parties

In determining what wae the partles intent when they executed
their contract, we may coneider circumstances that existed at the
time the contract wae entered 1nto, and the subseguent actions of
the partles As WorldCom argues in its brief, "the intent of the
partiee is revealed not just by what is said, but by an analysis oF
all the facts and circumstances surrounding the disputed lssue.

(JCF-T)
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In Jamee v. Gulf Life Insur. Co., 66 So.2d 62, 63 (Fla. 1953) the
Florida Supreme Court cited with favor ;ontracts, 12 Am.Jur. § 250,
pages 791-93, as a general proposition concerning contract
construction in pertinent part ae follows:

Agreementa mast receive a reasconable
interpretation, according to the intention of
the parties at the time of executing them, if
that intention can be ascertained from their
language ... Where the language of an
agreement 1s contradictory, obscure, or
ambiguous, or where ite meaning is doubtful,
80 that it is susceptible of two
constructions, one of which makes it fair,
customary, and such as prudent men would
naturally execute, while the other makes it
inequitable, unusual, or such as reasocnable
men would not ke likely to enter into, the
interpretation which makes a rational and
probable agreement must be preferred ... An
interpretation which is just to both parties
will be preferred to one which is unjust.

In the construction of a contract, the circumstances in existence
at the time the contract wae made should be considered in
ascertaining the parties’ intention.

j i C ., 51 So.2d 435, 438, xha. den. {(Fla. 19%51).
What a party did or omitted to do after the contract was made may
be properly considered. Vans Agnew v. Fort Mvers Drajnage Dist.,
69 F.2d 244, 246, rhg. den., {(5th Cir.). Courte may look to the
subsegquent action of the parties to determine the interpretation
that they themselves place on the contractual language. Brown v.

., 489 F.2d 144, 151 (S5th Cir.) citing

Lalow v. Codome, 101 So.2d 390 (Fla. 1558).

As noted above, Section 1.40 of the Agreement defines local
traffic. The definition appears tc be carefully drawn. Local
traffic is sald to be calls between two or more service users
bearing NPA-NXX designations within the local calling area of the
incumbent LEC. It is explained that local traffic includes traffic
traditionally referred to as “local calling” and as “EAS.” No
mention ie made of ISP traffic. Therefore, nothing in Section 1.40
sets ISP traffic apart from local traffic. It is further explained
that all other traffic that originates and terminates between end
users within the LATA is toll traffic.

As evidence of its intent, Bell3ocuth argues that the
interpretation of a contract must be one consistent with reason,
probability, and the practical aspect of the traneactlion bhetween
the parties. BellSouth <c¢ontends that it was "economically

—___ (CF-7)
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irratipnal for it to have agreed to subject ISP traffic to payment
of reciprocal compensation." BellSouth claims it *had no rational
economic reason to have agreed to pay reciprocal compensation for
the ISP traffic, because...such assent would have likely guaranteed
that BellSouth would lose money on every customer it serves who
subscribed to an ISP served by a complainant.™

In an example provided by BellSouth, a BellSouth residential
customer subscribes to an ISP that ies served by an ALEC. The
customer uses the Internet for two houre per day. This usage would
generate a reciprocal compensation payment to the ALEC of $36.00
per month, assuming a 1 cent per minute reciprocal compensation
rate. A Miami BellSouth custcmer pays $10.65 per month for
residential service. Thus, BellSouth would pay $25.35 per month
more to the ALEC than it receives from ite customer. BellSouth
claime that this unreascnable result is proof that it never
intended to include ISP traffic as local £for reciprocal
compensation purposes.

Not all parties receive reciprocal compensation of 1 cent per
minute. The MCOIm Agreement gpecifiees a rate of $0.002 per minute,
not $0.01. In this case, using BellScuth’s example, the total
reciprocal compensation would be $7.20. MCIm points ocut in its
brief that the contract containing the $0.01 rate ie one to which
Bellsouth agreed. They argue that “[wlhether BellSouth agreed to
this rate because they mistakenly thought that a rate five times
higher than cost would give it scme competitive advantage, or
whether BellSouth agreed to it without thinking at all, it is not
the Commiseion’s role to protect BellSouth from itself.”

In support of its poeition that ISP traffic was intended to be
treated as local in the Agreement, WorldCom points out that
BellSouth charges its own ISP customers local business line rates
for local telephone exchange service that enables the ISP's
customere within the local calling area to connect with the ISP by
meane of a local call. Such calls are rated and billed as local,
not toll.

MCIm also points out that BellScuth treats calls to I[SPs that
are its customers as local calle. BellSouth also offers ite own
ISP custcmers service out of its local exchange tariffa. MCIm
aagerte that while it treats ite own customers one way, BellSouth
would have ISP customers of the ALECe treated differently.

Besides BellScuth’s treatment of ites own ISP customers’
traffic, there is nothing in the parties’ agreements that addresses
the practical aspect of how to measure the traffic. As TCG points
out in its brief, BellSouth failed to take any stepe to develcop a
tracking eystem to separately account for ISP traffic. The TCG
contract was entered into in July 1996, but BellSouth did not
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attempt to identify ISP traffic until May or June of 1997. If the
agreement did in fact exclude ISP traffic from the definition of
local traffie, and thus the reciprocal compensation pravisions of
the agreement, it would be necessary to develcp a tracking system.
The evidence indicates that the tracking syetem currently used by
BellSouth ie based on identifying the seven-digit number associated
with an ISP. BAbeent that, as BellSouth witness Hendrix conceded,
BellSouth must rely on estimates.

Intermedia aleo pointes out in its brief that:

If ISP traffic is not local ae BellSouth
contends, it would have been imperative for
the parties to develop a system to identify
and measure ISP traffic, because there is no
ready mechanism in place for tracking local
calls to 1ISPs. The calls at issue are
commingled with all other loecal traffic and
are indistinguishable from other local calls.
If BellSouth intended to exclude traffic
terminated to ISPs from other local traffic,
it would have needed to develop a way to
measure traffic that distinguishes such calle
from all other Lypes of local calls with long
holding times, such as calls to airlines and
hotel reservations, and banke. In fact, there
is ne such agreed-upon system in place today.

Thies is perhaps the most telling aspect of the case.
BellSouth made no effort to separate out ISP traffic from ite own
bille until the May-June 1997 time frame. WorldCom argues in its
brief that BellSouth’s "lack of action is especially glaring given
Mr. Hendrix’'e acknowledgment that there are transport and
termination coste aseociated with calle terminating at an ISP.”
Prior to that time, BellSouth may have paid some reciprocal
compensation for ISP traffic. Witness Hendrix admitted, "We may
have paid some, I will not sit here and say that we did not pay
any." The other parties made no effort to separate out ISP
traffie, and based on their position that the traffic should be
treated ag local, this is aa one would expect. In some cases the
contracts were entered intoc more than a year before this time
period, -

It appeare from the record that there was little, if any,
billing of reciprocal compensation by the ALECs until juest before
BellSouth began to investigate the matter. It was the receipt of
the billes for considerable amounte of reciprocal compensaticn that
triggered BellSouth’s investigation of the matter, and ite decision
to begin removing ISP traffic from its own bills. If these large
bille were never received, would BellsSouth have continued to bill

—(CF-7
57— UCED
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the ALECs for reciprocal compensation on ISP traffic? There would
have been no reason for BellSouth to investigate, and therefore no
reason for them to start separating their own traffic. Under the
circumetances, we have difficulty concluding that the parties all
knew that ISP traffic was interstate, and should be separated out
before billing for reciprocal compensation on local traffic, as
BellSouth contends.

Impact on Competition

The potential impact of BellSocuth’'s actions on local
competition is perhaps the most egregious aspect of the case. 2As
witness Hendrix testified, The Telecommunications Act of 1996
“sstablished a reciprocal compensation mechaniem to encourage local
competition.” He argued that “The payment of reciprocal
compensation for ISP traffic would impede local competition.” We
are more concerned with the adverse sffect that BellSouth’s refusal
to pay reciprocal compensation could have on competition. We agree
with thie assessment by TCG witnese Kouroupas:

As competition grows, the esmaller, leaner

ALECe may well win other market segmenta from

ILECs. If each time this occurs the ILEC,

with its greater resources overall, is able to

fabricate a dispute with ALECe out ¢f whole

cloth and thus invoke coetly regulatory

procepgsas, local competition could be astymied

for many years.
Copclugion

We think the question of whether ISP traffic is local or

interstate= can be argued both ways. While it appears that the FCC
may believe Internet usage is an interstate service, it also
appeare that it believes that it is not a telecommunications
service. The FCC itself seems to be leaning toward the notion of
severability of the information service portion cf an Internet call
from the telecommunications portion, which is often a local call.
Further, the FCC has allowed ISPa to purchase local service for
provision of Internet mervices, without ever ruling on the extent
to which the *local”™ characterization should apply. Indeed, as
recently as April, 1998, the FCC itself indicated that a decision
hae not been made as tc whether or not reciprocal compensation
should apply. Thus, whils there is some room for interpretation,
we believe the current law weighe in favor of treating the traffic
as local, regardless of djuriediction, for purposes of the
Interconnection Agreement. We also believe that the language of
the Agreement iteelf supports this view. We therefore conclude on
the basis of the plain language of the Agreement and of the
effective law at the the time the Agreement was executed, that the
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parties intended that calle originated by an end user of one and
terminated to an ISP of the other would be rated and billed as
local callse; else one would expect the definition of local calle in
the Agreement to set out an explicit exceptien.

Even if we assume for the sake of discuseion that the parties’
agreements ccncerning reciprocal compensation can be said to be
ambiguous or susceptible of different meanings, the parties’
conduct at the time of, and subsequent to, the execution of the
Agreement indicates that they intended to treat ISP traffic as
local traffic. None of the parties singled ISP traffic out for
special treatment during their negotiations. BellSouth concedes
that it rates the traffic of ite own ISP customers as local
traffic. It would hardly be just for BellSouth to conduct itself
in thie way while treating WorldCem differently. Moreover,
BellScuth made no attempt to separate out ISP traffic from its
bills to the ALECe until it decided it did not want to pay
reciprocal compensation for ISP traffic to the ALECS. BellSouth's
conduct subsequent to the Agreement was for a long time coneistent
with the interpretation of Section 1.40 urged by WerldCom. A party
to a contract cannot be permitted to impoee unilaterally a
different meaning than the one shared by the parties at the time of
execution when it later becomes enlightened or discovers an
unintended coneequence.

BellSouth states in its bkrief that "the Commission must
consider the extant FCC orders, case law, and trade usage at the
time the parties negotiated and executed the Agreements.” We
have. By its own standards, BellSouth is found wanting. The
preponderance of the evidence shows that BellSocuth is required to
pay WorldCom reciprocal compensation for the transport and
termination of telephone exchange service local traffic that ie
handed off by BellSouth to WerldCom for termination with telephone
exchange service end ueers that are Internet Service Providers or
Enhanced Service Providers under the terms of the WorldCom and
BellSouth Florida Partial Interconnection Agreement. Traffic that
is terminated on a local dialed basis to Internet Service Providers
or Enhanced Service Providers should not be treated differently
from other local dialed traffic. We find that BRellSouth must
compensate WorldCom according to the parties’ interconnection
agreement, including intereat, for the entire period the balance
owed is outstanding.

Local traffic is defined in Section 1.D. of the Agreement
between BellSocuth and TCG as:

any telephone call that orlginates and
terminates in the same LATA and is billed by
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the originating party as a 1local «call,
including any call terminating in an exchange
outside of BellSouth’'s gervice area with
respect to which BellScuth has a loeal
interconnection arrangement with an
independent LEC, with which TCG is not
directly interconnected.

This Agreement was entered into by the parties on July 15,
1996, and wae subeequently approved by the Commission in Docket No.
960862-TP. Under TCG’s prior Agreement with BellSouth, ISP traffic
wae treated as local.

The TCG Agreement states in Section IV.B and part of I.C:

The delivery of local traffic between parties
shall be reciprocal and compensation will be
mutual according to the provieions of this
Agreement .

Each party will pay the other for terminating
ite local traffic on the other’s network the
local interconnection rates as set forth in
Attachment B-1, incorporated herein by this
reference.

No excepticns have been made to the definition of local traffic to
exclude ISP traffic. The facts surrounding this Agreement, and the
arguments made by the parties, are essentially the same ae the
WorldCom Agreement, and we will not reiterate them here. Qur
decision is the same. The preponderance of the evidence shows that
BellSouth is required to pay TCC reciprocal compensation for the
transport and termination of telephone exchange service local
traffic that ie handed off by BellSouth to TCP for termination with
telephone exchange service end users that are Internet Service
Providers or Enhanced Service Providers under the terms of the TCG
and Bellsouth Florida Partial Interconnection Agreement. Trafflc
that is terminated on a local dialed basis to Internet Service
Providera or Enhanced Service Providers should not be treated
differently from other local dialed traffic. We find that
BellSouth must compensate TC3 according to the parties’
interconnectidn agreement, including interest, for the entire
period the balance owed is cutstanding.

The MCI-BellScuth Adgreement

The Agreement between MCI and Bell3outh defines local traffic
in Attachment IV, Subsectiocn 2.2.1. That subsection reads as
follows:
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The parties shall bill each other reciprocal
compensation at the rates set forth for Local
Interconnection in this Agreement and the
Order of the FPSC. Local Traffic ie defined
a8 any telephone call that originates in one
exchange and terminates in either the game
exchange, or a corresponding Extended Area
(EAS) exchange. The termes Exchange and EAS
exchanges are defined and specified in Section
A3 of BellSouth’s General Subscriber Service
Tariff.

MCI witnese Martinez testified that no except-ion to the definition
of local traffic was suggested by BellSouth. MCI argues in its
brief that “{i]f BellSouth wanted a particular exception to the
general definition of local traffiec, it had an obligation to raise
it.”

The facte surrounding this Agreement, and the argumente made
by the parties, are egsentially the game as the WorldCom Agreement,
and we will not reiterate them here. Our decision is the same.
The preponderance of the evidence shows that BellSouth is required
to pay MCI reciprocal compensation for the transport and
termination cf telephone exchange service local traffic that is
handed off by BellSouth to MCI for termination with telephone
exchange service end users that are Internet Service Providers or
Enhanced Service Providers under the terms of the MCI and BellSouth
Florida Partial Interconnection Agreement. Traffic that is
terminated on a local dialed basis to Internet Service Providers or
Enhanced Service Providers should not be treated differently from
other local dialed traffic. We find that BellSocuth must compensate
MCI according tc the parties’ interconnection agreement, including
interest, for the entire period the balance owed ie ocutstanding.

The Ianterwedia-BellSocuth Adqreement

The Agreement with Intermedia defines Local Traffic in Secticn
1(D) as:

any telephone call that originatee in one
exchange and terminates in either the same
exchange, or a corresponding Extended Area
Service (EAS) exchange. The terms Exchange,
and EAS exchanges are defined and epecified in
Section A3 of BellSouth’s General Sukscriber
Service Tariff. (TR 142-143)

The portion regarding reciprocal compensation, Section IV(A)
states:
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The _delivery of local traffic between the
parties shall be reciprocal and compensation
will be mutual according to the provisions of
this Agreement. (TR 143)

Section IV(B) states:

Each party will pay the other party for
terminating its local traffic on the other's
network the local interconnection rates as set
forth in Attachment B-1, by this reference
incorporated herein.

The evidence shows that no exceptions were made to the
definition of 1local traffic to exclude ISP traffic in the
Intermedia-BellSouth Agreement. The facte surrounding this
Agreement, and the arguments made by the parties, are essentially
the same as the WorldCom Agreement, and we will not reiterate them
here. OJur decision ie the same. The preponderance of the evidence
shows that BellSouth is required to pay Intermedia reciprocal
compensation for the transport and termination of telephone
exchange service local traffic that is handed off by BellScuth to
Intermedia for terminaticn with telephone exchange service and
users that are Internet Service Providers or Enhanced Service
Providers under the terms of the Intermedia and BellSouth Florida
Partial Interconnection Agreement. Traffic that 1s terminated on
a local dialed basis to Internet Service Providers or Enhanced
Service Providera ghould not be treated differently from other
local dialed traffic. We find that BellSouth must compensate
Intermdia according to the parties’ interconnection agreement,
including interest, for the entire period the bkalance owed is
cutetanding.

Based on the foregoing, it is
ORDERED by the Florida Public Service Commission that under

the terms of the parties’ Interconnection Agreements, BellSouth
Telecommunications, Inc. is required to pay Worldcom Technologies,

Inc., Teleport Communications Group Ine./TCG South Florida,
Intermedia Communications, Inc., and MCIL Metro Access Transmissicn
Services, Inc., reciprocal compensation for the traneport and

termination of telephone exchange eervice that is terminated with
end users that are Internet Service Providers or Enhanced Service
Providers. BellSouth Telecommunications, Inc. must compensate the
complainante according to the interconnection agreements, including
interest, for the entire periocd the balance owed ie outstanding.
It is further

ORDERED that these dockets shall be closed.
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By ORDER of the Flcrida Public Service Commission this isth
Day of September, 1398.

/s/ Blanca 8. Bayd

BLANCA 3. BAYS, Director
Divieion of Records and Reporting

This is a facsimile copy. A signed
copy of the order may be obtained by
calling 1-850-413-6770.

(S EAL )

MTB

The Florida Public Service Commission ie required by Secticn
120.565(1), Florida Statutes, to notify parties of any
adminietrative hearing or judicial review of Commissicon orders that
is available under Sections 120.57 or 120.68, Florida Statutes, as
well as the procedures and time limite that apply. This notice
should not be construed to mean all requests for an administrative
hearing or judicial review will be granted or result in the relief
sought .

Any party adversely affected by the Commiseicn’e final action
in this matter may request: 1)} reconsideration of the decigion by
filing a motion for recoreideracion with the Director, Division of
Records and Reporting, 2540 Shumard Cak Boulevard, Tallahassee,
Florida 32399-0850, within fifteen (15) days of the ilssuance of
this order in the form prescribed by Rule 25-22.060, Florida
Adminisetrative Code; or 2) judicial review by the Florida Supreme
Court in the case of an electric, gas or telephone utility or the
Firet District Court of BAppeal in the case cf a water and/or
wastewater utility by filing a notice of appeal with the Director,
Divigion of Recorde and reporting and filing a copy of the notice
of appeal and the filing fee with the appropriate court. This
filing must be completed within thirty (30) days after the iseuance
of this order, pursuant to Rule 9.110, Florida Rules of Appellate
Procedure. The notice of appeal must be in the form specified in
Rule 9.900(a}), Florida Rules of Appellate Procedure.
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BEFORE THE GEORGIA PUBLIC SERVICE COMMISSION

STATE OF GEORGIA
e.spire COMMUNICATIONS, INC. )
Petitioner, )
)
v. ) DOCKET NO. 9281-U
) Regarding Reciprocal Compensation
BELLSOUTH TELECOMMUNICATIONS, INC. ) for Traffic Terminated to Internet
Respondent. ) Services Provigders
Initial Pecision of the Hearing Officer
PROCED CKGRO : ’

This matter comes before the Georgia Public Service Commission ("Commission™) as a
Complaint filed on May 22, 199§ by e.spire Communications, Inc. (hereinafter “Petitioner™ or
“e.spire™) against BellSouth Telecommunications, Inc. ( hereinafter “Respendent”.or “BST"). In
such complaint, e.spire claimed that BST has breached the Interconnection Agree;nent dated July
25, 1996, as amended October 17, 1996, by and between e.spire’s wholly-owned subsidiary,
American Communications Services, Inc. (“ACSI") and BST, which Interconnection Agreement
was appraved by this Commission an November 8, 1998 in Dacket No. 6881-U (hereinafter “the
Agreement”, “the Interconnection Agreement”, or the “e.spire/BST Agreement”), by BST's

failure ta pay reciprocal compensation on traffic originated by BST for its customers and
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terminated by e.spire to Internet service providers. Moreover, e.gpire further alleged that BST has

failed to meet obligations placed on BST by the Telecommunications Act of 1996

(“Telecommunications Act™), the Georgia Telecommunications and Competition Development

Act of 1995 (the “Georgis Act™), and the Rules g,nd Orders of the Commission.

L] .

Pursuant to Inter , d _ ; it g
from Interconnection Agreements adoﬁtad by the Commission on November 4, 1997, this case
was assigned for hearing before the Commission’s Chief Hearing Officer and Director of Case
Management, Mr, Philip J. Smith, and Hearing Officer Smith held a preliminary conference on
June 1, 1998 at which the parties set forth their positions, and BST requested a hearing on the
Caomplaint. On June 4, 1908, Hearing Officer Smith issued a Scheduling Order, concluding the
Commission had jurisdiction to hear the Complaint and establishing a procedural schedule. On
Tune 22, 1998, e.spire filed an amendment 1o its Complaint in this proceeding seeking
compensatory damages for BST"s alleged breach of the Agreement, Prior to hearing, Petitioner

published timely notice of hearing as required by applicable Commission rules, and both parties

b

-y
-

timely filed and served pre-filed testimony.
On July 1, 1998, by order signed by Philip J. Smith, this case was reassigned to John P.
Tucker as Hearing Officer. On July 2, 1998, BST filed a Partial Motion to Dismiss, seeking
dismissal of e.spire's amandment 1o the Complaint (which sought compensatory damages) on the
grounds that award of damages is beyond the statutory authority of the Commission and that,
even if the Commission were authorized by statute, Petitioner’s counsel waived any such claims

by stating at the preliminary conference on June 1, 1998, that e.spire had not sought
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compensatory damages Because it did not believe the Commission had the authority to award such
damages and that e.spire cannot by its amendment retract such waiver or argue inconsistently for
compensatory damages. On July 14, 1998, this matter came on for hearing before Hearing Officer
John P. Tucker at the Caommission’s Hearing Roam at 47 Trinity Avenue, S.W., 5 Fioor,
Atlanta, Georgia 30334, .

At hearing, Mr. William E. Rice of Long, Aldridge & Norman in Atlanta, Georgia and Mr.
Brad E. Mutschelknaus of Kelley, Drye & Warren, LLP in Washington, DC, appeared on behalf
of e.spire, while Mr. Bennett Ross and Ms. Lisa Spoaner appeared as in-house counsel for BST.
Ms. Jeanette Mellinger, appeared as s staff attorney on behalf of intervenor fhe Consumers’
Utility Counsel Division of the Georgia Office of Consumer Affairs (hereinafter “CUC").
Petitioner presented in support of its complaint the testimony of its Director of Billing .
Operations/Revenue Assurance, Mr. Kevin A. Cummings and of its Vice President of Regulatory
Affairs, Mr. James C. Falvey. Respandent presented in defense the testimony of BST's Director -
Interconnectian Services Pricing, Mr. Jerry D. Hendrix. At the outset of such hearing, the Hearing
Officer denied BST's partial motion $o dismiss on the grounds stated by Hearing 6ﬁcer Philip J.
Smith in the Initial Decision in MFS Intelenet of Georgia, Inc., v. BellSoyth Telecommunications,
Inc., GPSC Dacker No. 8196-U, holding that the Commission has suthority to award
compensatory damages in contractual disputes under interconnection agreements over reciprocal
compensation for ISP traffic.

Both parties filed briefs and reply briefs. BST filed a reply brief in excess of the page

length prescribed by the Commission's rules and, subsequent to the deadline for reply briefs
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established in the Scheduling order, filed a substituts reply brief of proper page length (along with
an accompanying mation requesting Commission acceptance of such substitute reply brief). In the
absence of objection by e.spire, such mation and BST's substitute reply brief is hereby accepred
by the Commission. As requested by Hearing Officer Tucker at hearing, all parties after hearing
submitted copies of federal or state statutory pr.a;in_ions, Federal Communication Commission
(“FCC") decisians, rules and regulations, state utility regulatory agency decisions, rules and
regulations and federal or state court decisions deemed applicable ta this case and cited-on brief
by either party, and the Commission hereby takes official or administrative notice of such filings.
In addition, memorandum submitted by the FCC as amicus curiae to the 1S, District Court for

the Western District of Texas (wherein the FCC asserts that the FCC has taken no pasition to

date on whether ISP 1raffic is lacal) in So el Tele Co. v. Public Utility
Commission of Texas, Case No. M0-98-CA-43, (W.D. Tx, July 16, 1998), Petitioner objects to

administrative notice being taken of such copy of a “pleading” in a federal court case; however,
the Hearing Officer has taken administrative notice of such FCC memorandum. Subsequent to the
filing of late-filed exhibits and briefs by the parties, Frank B. Strickland of Wilson, Strickland &
Benson, P.C. was substituted as counsel for e.spire in place of William E. Rice of Long, Aldridge
& Norman. Such substitute counsel filed supplemental “briefs” consisting of copies of decisions
by federsl courts and other state utility regulatory bodies, and the Commission likewise takes
official or administrative notice of such filings.

CONTENTIONS OF THE PARTTES:
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A.  Contentions of Petitioner e.spire

In its Complaint, as amended, e.spire contends that BST has breached the e.spire/BET
Agreement by BST"s failure to pay e.spire recipracal compensation as required by such
Interconnection Agresment and that such l:u-m;c:hi entitles e.apire to compensatary damages in the
amount of the reciprocal compensation BST h;s ;wrong:ﬁxlly withheld from e.spire. Specifically,
according to e.spire the provisions of the e.spire/BST Agreement require BST and e.spire to pay
reciprocal compensation to each other for all telephone exchange traffic that originates on one
company's network and terminates on the ather’s network. Both e.spire and BST have provided
tariffed local exchange service over their respective networks to end user customers, including
saome business customers operating as information service providers (hereinafter “ISPs™).
Petitioner contends BST has failed to make reciprocal payments to e.spire for calls made by
e.spire subscribers to ISPs, bacause BST contends (erroneously according to e.spire) that such
calls do not meet the definition of “local traffic” as defined in the e.spire/BST Agreement or in the
epplicable rules and regulations of the FCC and this Commission. )

After initially taking the position that this Commission lacks jurisdiction tg award
compensatory damages ai the preliminary conference held before Hearing Officer Smith on June
1, 1998, e.spire abtained a copy of the Initial Decision rendered by Heerring Officer Smith on May
29, 1998 in MFS Intelenet of Georgia, Inc. v. BellSouth Telecommunications. Inc., GPSC Docket
No. 8196-U (hereinafter “MFS/BellSouth Initial Decision™), wherein the Hearing Officer held that
“the Commuission has authority to arder compensation for past due amounts under the

[interconnection] contract, for without such authority, it cannot adequately perform its duties
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under the Telecommunications Act of 1996 or the Georgia Act.” Upon leamning of;u;zmlx-;itia!
Decision, e.spire amended its Complaint in this case to request specific relief in the form of a
Commission order directing BST to pay e spire the amounts owed under the Agresment as
reciprocal compensation; plus interest thereon. }?owcver, e.spire’s initial Complaint had earlier
requested “any other reliefthe Commission dsems meet and proper,” and e.spire contends that the
recent MFS/BellSouth Initial Decision by the Commission’s Hearing Officer provides a
supervening legal basis for e.gpire’s amending ite Complaint herein specifically to seek similar
relief, even if such amendment were inconsistent with e.spire's priar position at the preliminary
conference.

B. jons o 8

BST contends that ISP telephone traffic is as global and long distance in nature as the
Internet itself, that jurisdiction over ISP traffic is, therefore, vested in the FCC, and that this
Commission is thereby pre-empted from exercising jurisdiction aver ISP traffic. BST further
contends that, even if this Commission has jurisdiction aver ISP traffic, such :rafﬁ:c (1) is one-way
and, hence, not reciprocal and (2) is consequently, not subject to the reciprocal cémpensation
under the e.spire/BST Agreement. BST has asked for reconsideration by the full Commission of
the MFS/BellSouth Initial Decision, which is not yei the final decision of the Commission,
because BST has requested Commission reconsideration and review thereof. Finally, BST
contended in its motion for partial dismissal and at hearing that, even if ISP traffic were local and
subject to the reciprocal compensation provisions of the e.spire/BST Agreement, this Commission

has no statutory autharity 10 award compensatory damages under such interconnection contract
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and that e.spire’s amendment to its Complaint should, therefore, berdisrr:iss;sd."

C. Contentions of Intervepor CUC

CUC artended the hearing and participated as an observer, and CUC's representative

chose nat to cross-examine witnesses or to aubrqit written briefs in this proceeding.

BST is the Regiona! Bell Operating Company headquartered in Georgia and provides, as
here pertinent, switched local exchange and other telecommunicationa services in nine (9)
southern states, including Georgia. BST is an incumbent local exchange carrier (“ILEC”) in
Georgia. Petitioner e.spire Communications, Inc. provides local telecommunications services in
Georgia through its wholly-owned subsidiaries American Communications Services of Atlanta,
inc., d/b/a e.spire Communications, Inc., and ASCL, d/b/a e.spire Communications, Inc., both of
which are licensed by this Commission &8 competitive local exchange carriers ("CLECs"). BST
and e.spire entered into an Interconnection Agreement on July 25, 1996 which was filed with this
Commission on August 27, 1996. Such Interconnection Agreement was amended by a written
Amendment dated October 17, 1996 and filed with this Commission on October ;4, 1996. On
November 8, 1996, the Commission approved such Intercannection Agreement, as amended, in
Docket No. 6881-U.

Under Subsection VI.B of the o.spire/BST Agreement, BST obligated itself to track and
report local minutes usage or traffic from BST's end-users terminated on e.spire’s network. By
such Agreement, BST was to track usage for both parties and to provide copies of usage reports

to e.spire on a monthly basis. Moreover, the Agreement specified that there would be no cash
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payment or compensation between the parties for transporting and temunaung;ach ot.l-auer's traffic
unless and until the difference in minutes exceeded two million (2,000,000) minutes per state on a
monthly basis. In August, 1997, e.spire’s own usage reports show that such two miilion
(2.000,000) minutes per month use difference was exceeded in Georgia, and such difference has
continued for every month since August, 1997. *H;:wever. BST did not provide usage reports to
e.spire as BST was obligated 10 do under the Agreement, despite repeated requests for such by
e.spire and despite e.spire’s receipt of similar reports from other Regionzl Bell Operating
Companies such as BellAtlantic, US West, and SBC Communications. Thus, only after installing
Traffic Master™ software to capture data from its Lucent SESS switches was e.spire able to
generate its own local usage reports and begin billing BellSouth in November, 1997 for reciprocal
compensation from August, 1997. Pursuant to Subsection V.D.I.A of the e.spire/BST Agreement,
e.spire and BST have estahlished multiple trunk groups (including trunk groups 301, 401, 402,
403 and 503) which carry exclusively locsl traffic and are designated by the parties as local tnmk
groups, and Traffic Master™ can distinguish between local and all other types of tdrnﬁic because
e.spire’s Jacal traffic is carrled over a separate local trunk group. On cross-exmtirition of Mr.
Kevin A. Cummings, BST's attorneys indicated that, for the purpose of this proceeding, BST was
not disputing the accuracy of e.spire’s TrafficMASTER™ reports at hearing, but BST refuised to
stipulate as to the accuracy of such reports, pending audit by BST to exclude ISP traffic which
BST contends is not loca! traffic.

Also, on cross-examination, Mr. Cummings stated that, while three (3) other Regional

Bell Operating Companies had supplied traffic usage reports to e.spire and other CLECs, only
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BellAtlantic had paid e.spire’s reciprocal compensation invoices without question, and Mr.
Cummings did not know whether US West and SBC Communications had admitted that [SP
traffic was local traffic. BST introduced as a late-filed exhibit a certified copy of a letter fom

BellAtlantic to the FCC requesting urgent action_by the FCC ta classify Internet bound calls as

L)
- N

not Iocal traffic and not subject to reciprocal coiixpensation.
Subsection VI.A of the Interconnect Agreement pravides as follows for the exchange of
local traffic and calls for compensation therefor:
“A.  Exchange of Trafflc
Tho Parties agree...that local interconnection is defined as the delivery of local
traffic to be terminated on each party’s local network so that customers of either
party have the ability to reach custamers of the other party, without the use of
access codes or delay in the processing of a cail. The Parties further agree that the
exchange of traffic on BellSouth’s Extended Area Service (EAS) shall be
considered local traffic and compensation for the termination of such traffic shail
be pursuant ta the terms of this section.”
Attachment B ta the Interconnection Agreement defines “lacal traffic” to include “telephone calls
that originate in one exchange and terminate in either the same exchange, or a corresponding
3
Extended Service Area ('EAS') exchange.” Such definition does not discriminate’upon the types
of end ysers. Nor does such definition exclude calls from end users to other end users in the same
local calling area, because one end user happens to be an ISP,
Subsection VI.B of the Interconnect Agreement pravides that e.spire and BST initially
compensate egch other through a “bill and keep” arrangement, whereby each party would

transport and terminate the other’s local traffic without charge, but Section V1B also provides for

transition to reciprocal compensation as follows:

-9-
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Comgensation

The Parties agree that BellSouth will track the usage for both companies for the period of
the Agreement. BellSouth will provide copies of such usage reports to [e.spire] cu a
monthly basis. For purposes of this Agreement, the Parties agree that there will be no cash
compensation exchanged by the parties during the teym of this Agreement unless the
difference in minutes of use for terminating local traffic exceeds 2 million minutes per state
on a monthly basis. In such an event, the Parties will thereafier negotiate the specifics of a
traffic exchange agreement which will apply on a going-forward basis.

While the Interconnection Agresment itself does not contain a rate per minute for
reciprocal compensation, the language of the above compensation paragraph clearly and
ambiguously contemplates the payment of reciprocal compensation when the difference in minutes
of use exceeds two million minutes per state on a monthly hasis, which e.spire asserts accurred in
Georgia in August, 1997 and has recurred continuously since. Also the Interconnection
Agreement specifically provides that e.spire may elect to replace any of the material terms of the
Agreement, including rates with the corresponding provisions of any other local interconnection
agresment that BeliSouth enters with another carrier. Subsection XXTII.A of the Agreement,
granting e.spire mast favored nation status, provides:

If as a result of any proceeding before any Court, Commission, or the FCC, any voluntary
agreement or arbitration proceeding pursuant to the Act, or pursuant to any applicable
federa) or state law, BeliSouth becomes obligated to provide interconnection, number
portability, unbundled access ta network elements or any other services related to
interconnection, whether or not presented covered by this Agreement, to another
telecommunications carrier operating within & state within the Be!lSouth territory at rates
or on terms and conditions more favorable to such carrier than the comparable pravisions
of this Agreement, then [e.spire] shall be entitled to add such network elements and
services, or substitute such more favorable rates, terms or conditions for the relevant
provisions of this Agreement, which shall apply to the same states as such other carrier
and such substituted rates, terms or conditions shall be deemed to have been effective
under this Agreement as of the effective date thereof to such other carrier.
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By latter dated November 14, 1997, ¢.spire informed BST that e.spire had not received
any usage reports from BST aa required by the Interconnection Agreement. In a January 8, 1998
letter, BST admitted such failure to track or report local usage and agreed to accept e.spire’s

reports; however BST stated unequivocally that BST would not pay e.spire’s bills for reciprocat

"
compensation, because a mutually-agreed upon compensation rate had not been determined,

because BST did not believe ISP traffic to be local traffic, and becanse BST had not been assured
by e.spire that its “local traffic” count did not contain interexchange (or nonlocal) traffic.
However, ag a “carrot” to e.spire or an opening offer in negotiations, BST proposed paying a rate
of $0.002 for terminating local traffic. However, utilizing the abave-quoted “most favored nation™
clause from subsection XII.A of the ¢.spire/BST Agreement, e.spire selected a rate of $0.0087 (or
0.87 cents) per minute from another interconnection agreement cancluded by BST with another
'CLEC {namely, MFS Communications Ca., Inc.) and approved by this Commission. BST, on the
other hand, views the last sentence of the above-quoted Compensation paragraph of Subsection
VLB as critical: “In such an event, [when local traffic exceeds two million minutes per state on a
monthly basis], the Parties will thereafler negotiate the specifics of a traffic exchngge agreement
which will apply on a forward-going basis.” According to BST, such provision postponed all rate
negatiations until after the two million minutes per state per month difference in local traffic
exchanged had been reached; and, because such sentencs is more specific, BST contends it
precludes e,spire’s reference to the “most favored nation™ clause of Subsectian XII. A of the
Interconnect Agreement as a rate source. However, the “most favored motion™ clause of

Subsection XII.A dpplies to all provisions of the e.spire/BST Agreement (including any

-11-
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subsequently negotlated traffic exchange agreement amending such Interconnect Agreement).

Because BST failed ta track local usage or report such to e.spire as BST had obligated
itself to do under the e.spire/BST Agreement, e.spire was put to the expense and effort of
reconstructing and monitoring local usage by e.gpire custamers, Other Regional Bell Operating
Companies have evidenced the technical capal;;lit‘i;.to produce such local usage reports, and BST
gave no adequate or reasonable explanation for its failure to track and report local usage as it was
required to do under the e.spire/BST Agreement. Even BST s attorney at hearing indicated BST
was not challenging the accuracy of e.spire’s TraflicMASTER™ reparts an local usage (although
he would not stipulate to such) and insistad upon BST’s having the right to audit e.spire's local
traffic reports to eliminate interaxchange (long distance) traffic.

In addition, Section XXX of the e.spire/BST Agreement contains a typical “entire
agreement” clause which specifies that the written language of such Interconnect Agreement
contains the entire agreement of'the parties and supersedes all prior negotiations or agreements
between the parties and which further requires that any amendments or changes to such
Interconnect Agreement must be in writing and signed by a duly authorized oﬁcé:' or
representative of the party to be bound thereby. Thus, any “traffic exchange agreement” or any
other amendment to the e.spire/BST Agreement must be in writing and signed by the duly
authorized officers or representatives of the BST and e.spire. Moreover, e.spire contends BST’s
lengthy and continued references at hearing to negotiations, and the intent of negotiators, of the
e.spire/BST Agreement constitute no relevant evidence of the meaning of unambiguous language

of the Interconnect Agreement in light of the parol evidence rule applicable to contract

~-]2-
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construction in Georgia and in light of the Section X3X entire agresment clause of the
e.spire/BST Agreement. Similarly, e.spire contends testimony regarding different language in
other intercopnection agreements is likewise irrelevant to this proceeding regarding the
e.spire/BST Agreement. )

By the time BST negotiated and signed‘;h; c.spire/BST Agreement in July, 1996, BST
hed been negotiating interconnection agreements with CLECs in Georgia and other Sautheastern
states for more than eight (8) months, had negotiated a variery of rates for terminating local traffic
between CLECs and BST, was well awﬁre that local traffic differentials could flow heavily toward
BST or toward the CLEC, and had in other interconnection agresments negotiated ceilings or
caps limiting the amount of reciprocal compensation for local exchange traffic. But, no such cap
or ceiling was inserted or agroe to in the e.spire/BST Agreement. Moreover, BST clearly has the
same or similar technological capacity and legal expertisc as its sister Regional Bell Operating
Companies to provide local traffic usage reporss and to negotiate interconnection agreements, and
BST certainly was not, and is not, a disadvantaged or inferior party to e.spire in the negotiation
and performance of the e.spire/BST Agreement. Nevertheless, although BST ob\gously had the
superior bargaining power, knowledge and experience regarding interconnection agreements at
the negotiating table with e.spire, BST is now asking this Commisgsion to excuse BST's
nonperformance of its duty to track and report iocal usage and to rewrits the e.spire/BST contract
on terms more favarable to BST than those already approved by the Commission and to which

BST has already contractually bound itself.

-13-
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Regarding the issue of whether or not ISP traffic is local traffic, ISPs typically maintain ;
point of presence within a local calling area for the sole purpose of rendering the call from
Internet subscriber to the ISP's point of presence a local call. As BST’s witness at hearing
admitted, the local nature of such calls is readily_gppmnt, because the Internet subscriber
accesses the ISP by dialing the ISP’ seven or -t;n..digit local telephane number without the “1*
long distance prefix. Such calls to the ISP clearly fall within the definition of local traffic set out in
Subsection VI.A of the Interconnection Agraement, because such calls originate with an Internet
subscriber and terminate with an ISP point of presence, bath of which are located wholly within
the same BST local calling area. BST itseif treats such calls to ISPs as [ocal calls (1) in allocating
costs between intrastate and interstate rraffic for state and federal regulatory reporiing purposes,
(2) in BST's lacal tariffs, and (3) in BST’s billing of its customers [i.e., BST does not bill calls as
101l charges when such calls originate with an Internet customer and terminate with an ISP point
of presence (which is 8 BST customer) within the same BST local calling area]. In sum, by the
admissions of BST's witness, such calls to ISPs are processed, billed and tariffed by BST as local
calls. Mareover, e.spire’s uncontradicted evidence showed that its TraiﬁcMAST]gR.TM reports
were restricted exclusively ta local trunks, Nevertheless, BST has refused to pay reciprocsl
compensation on such traffic conceptually not to be local (because the ISP subsequently provides
the Internet subscriber with worldwide access via the Internet) and because BST deems the
e.spire/BST contract as nat requiring reciprocal compensation until a traffic exchange agreement
is negoriated.

CONCLUSIONS OF LAW

-14-
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The Commission has authority and jurisdiction over this matter, as over sl! interconnection
agreements approved by the Commission, pursuant to Sections 251 and 252 of the
Telecommunicationa Act [47USC §§252 and 252] and under the Georgia Act [0.C.G. A §§ 46-5-
160, et 2eq.]. Section 251 of the Telecnmmuniaiébns Act expressly directs all local exchange
carriers (“LECs") to interconnect their netwqus with those of competing service providers in
order to transport and terminate [ocal exchange traffic over their respective networks. Ses, 47
(J.8.C. §251(a). Moreover, Section 251(c) imposes a number of additional interconnection
ohligations upon ILECs such as BST (including, as here pertinent, the duty to pravide
interconnection facilities and equipment to CLECs sa that interconnection with the CLEC such as
e.spire is at jeast equal in quality 1o that the ILEC provides for itself, its affiliates or anyone else
and that such services be provided on rates, rerms and conditions that are just, reasonable, and
nondiscriminatory). See. 47 U.S.C. §251(c)(2). Georgia law impases a similar duty on all LECs to
permit reasonable interconnection with ather LECs. 0.C.G.A. § 46-5-164(a). Concomitant with
such duties imposed on LECs by Section 251(a) and (c) of the Talecomnmmca.ndns Act, Section
251(b) requires each LEC to establish reciprocal compensation arrangements for the transport and
termination of telecommunications. 47 U.S.C. 251(b). The parties submitted to this Commission,
and received this Commission’s approval of, the e.spire/BST Agreement; and without the power
to interpret and to enforce the terms of such interconnection agreements, the Commission would
lack the power to implement and administer the provisions of the Georgia Act. Moreaver, the

Eighth Circuit Court of appeals has delineated clearly and unmistakably the extensive authority of
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state telephone regulatory agencies in interpreiation and enforcement of interconnection
agreements under the Telecommunications Act. Jows Utilities Roard v. ECC, 120 F.3d753, at 804
(8" Cir., 1997):
“...[S]tate commissions’ plenary authority to accept or reject these (interconnection]
agreements necessarily carries with it the‘authority to enforce the provisions of agreements
that the state commissions have appraoved. State commission authority to enfarce these
terms, compared to FCC authority, is especislly appropriate given the local nature of the
calls at issue in this case.”
Inherent in this Commission’s authority to enforce interconnection agreements (such as the
e.spire/BST Agreement in this case) is the authority to order parties to such agreementa to fulflll
their statutory and contractual ebligations to remit compensation required thereunder. Without
such authority to order compensation for past dus amounts under ths interconnection contracts
with interest thereon, the Commission cannot perform its duties under the‘Telecommunir:ations
Act or the Georgia Act. Hence, this Commission has full and complete authority under the
Telecommunications Act and the Georgia Act to interpret and to enforce the e.spire/BST
Agreement, including the right to determine the amount of reciprocal compensation due to either

s
party and to order either party to pay such. BST and e spire recognized such Commission

authority by submitting the Interconnection Agreement to the Commission for approval.

Nothing in the e.spire/BST Agreement excludes or otherwise differentiates traffic

terminating to ISPs (“18P traffic™) from the definition of “local traffic” contained in such
Agreement. Rather, i is precisely for the purpose of terminating Internet subscriber calls as local,

rather than as toll calls, that ISPs mainsain a point of presence within the local calling area (where

-16-
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the ISP usually has a bank of computer modems accessing the Internet). The origination and
termination of such ISP calls (as well as the dialing, billing and tariffing of such calls) recognizes
such calls as local, and BST tariffs, processes and bills such ISP traffic as local calls for its
customers. BST argues that calls from an Internet subscriber to an ISP point of presence within
the same BST |ocal calling ares are not local, b:c;tuae such Internet subscribers thereby reach
Internet sites all over the world. However, BST's arguments are misplaced. Termination is the
key determination of whether 1SP calls are to be considered “local traffic.” Such telephons calls
terminate at the ISP point of presence within BST's same BST local calling ares, and the Internet
i8 not part of such telephone call. As Hearing Officer Philip J. Smith stated in the MES/BellSouth
Initig| Decision, “As the term is commanly used in the telephonse industry, a call placed over the
public switched telecommunications network is considered terminated when it is delivered to the
telephone exchange service number that has been called, regardless of the identity or status of the
party called. The information service pravided by the ISP [in connecting to the Internet] is

separate and distinct from the local exchange telecommunications service pravided hy the

-
3

exchange carriers.”

BST itself treats such ISP traffic as local in its tariffs and billing for its ISP customers in
Georgia. Moreover, BST can cite no order or ruling of the FCC., of any state regulatory
commission or of any federal court which supports BST's argument that ISP traffic is not local,
and BST ignores the contrary decisions that such ISP traffic is local by twenty-one (21) state
commissions, by the FCC on more than one occasion and by every federal court that has

addressed the jssue since the enactment of the Telecommunications Act. BST’s sole support for

-17-
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its argument is an gmicys curiae memorandum submitted by the FCC to the U.S. District Court
for the Western District of Texas stating that the FCC has not ruled that calls to ISPs are subject
to reciprocal compensation, and the District Court considered such FCC Memorandum and

nevertheless upheld its earlier decision afﬁrrmng tha order of the Public Utilities Commission of

Texas that ISP traffic is subject to reciprocal compensatmm Soythwestern Bell Telephone Co. v.

Bublic Utilities Commissjon of Texas, Case No. M0-08-CA-43, Order (W.D. Tx, July 16, 1998)
and Order (W.D. Tx, June 22, 1998). Twa other federal courts have upheld state commission

decisions declaring ISP traffic to be local traffic eligible for reciprocal compensation under

interconnection agreements. [lling

Com Technologies, Inc.. g, al., case No. 98 C 1925, Memorandum Opinion and Order [N.D. Iil.
(E.Div), July 21, 1998}; 11§, West Communications, Inc. v. MFS Intelenet, Inc., Case No. C97-
222WD (W.D. Wash., Jan. 7, 1998). Also, recently in Southwestern Hell Telephone Company v.
ECC, Case No. 9752618 (8™ Cir. 1998), the Eighth Circuit Court of Appeals in footnote 9 ta its

decision on other matters opined as follows:

“(9) ISPs subscribe to LEC facilities in order to receive local calls from cﬂ.stomcrs who
want to access the ISP’s dats, which may or may not be stored in computers outside the
state in which the calls were placed. An IXC, in contrast, uses the LEC facilities as an
element in an end-to-end long-distance call that the IXC sells as its product to its own

customers.”
In the face of such unanimity of judicial and regulatory opinion nationwide, BST has cited no
sufficient factual or legal basis for this Commission to find ISP traffic anything other than local

traffic.

-18-
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Thus, this Commission can find no mare suceinct la:;guage than that recently employed by
the full Public Utilities Commission of Ohio in ruling on the same issue in ICG Telecom Groyp,
Ine., v. AmeriTech Ohio, Ohie PUC Case No. 97-1557-TP-CSS (Opinion and Qrder, August 27,
1998):

“The Commission can find no legal bnsi?‘s 'lihder this Agreement for treating ISP traffic
different than other local traffic originated by an end uzer for purposes of reciprocal
compensation.” Id., p.9
Neither the e.spire/BST Agreement nor any federal or state statutory provision distinguish such
ISP traffic as different from any ather loca) traffic, and BST has afforded no legal precedent or
other basis for making such a distinction. Thus, this Commission concludes that the local call to &
local exchange service number of an ISP is a separate and distinct transmission from any
sybsequent Internet Service provided by the ISP for the caller. Because the call terminnt?d to the
ISP is a local ;:NL it must be compensated pursuant to the reciprocal compensation provisions of

the Interconnection Agreement or, in the absence of such contractual provision, under the

statutory requirement of Subsection 251(b)(5) of the Telecommunications Act [47US.C. §

251(bXS)].

Georgia parol evidence rule renders inadmissible “evidence {parol
or written] ta add to, take from, or vary a written contract.” O0.C.G.A. § 13-2-2 (1). Absent proof

of an ambiguity in the contract (and BST has neither alleged nor proven any ambiguity in the
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DOCKET NO. 981008-TP
WITNESS: FALVEY
EXHIBIT NO. (JCF-8)
PAGE 20 OF 28

Interconnection Agreement), the court will look to the written contract alone to find the intention
of the parties, E.g., Rice v. Huff, 221 Ga. App. 592, 472 S.E. 2d 140 (1996). In addition, the
parol evidence rule in Georgia is not merely a rule of evidence, but rather a rule of substantive
law. Dixon v. s._&S_Lgan_S_mm_ﬂMg_as._Ing 754 F. Supp. 1567 (S.D.Ga. 1990). Thus,
where (as in this proceeding) the Interconnecuon Agreement as amended, has been reduced to
writing, such Agreement will, in the absence of fraud, accident or mistake, be conclusively
presumed to contain the entire contract, and parol evidence of prior or contemporaneous
representations or statements are inadmissible to add to, take from, or vary the written instrument.
Andrews v. Skinnner, 158 Ga App. 229, 279 S.E.2d 523 (1981). Alsa, despite being termed the
parol! evidence rule, this legal principle also precludes the use of written evidence to add to, take
from, or vary the terms of a written agreement. Q.C G.A. § 13-2-2(1); American Cyanimid Co. v.
Ring, 248 Ga. 673, 286 S.E. 2d 1 (1982); Dixon v. S& S I.oan Services of Wayeross, Inc., 754 F.
supp. 1567 (S.D. Ga., 1990). Mareover, the entire agreement clayse contained in Section XXX of
the c.spire/BST Agreement reinforces and strengthens such parol evidence rule by specifying that
the Interconnection Agreement supersedes all prior negotiations and agreemenis ;Jetween the
parties and by prohibiting amendment or change ta such Interconnection Agreement except in a
writing signed by the party to be bound. Georgia eppeuete courts have held that, where the parties
agree a written contract containa the entire agreement, any understanding not embaodied in the
agreement is irrelevant. Kelson Co. v. Feingold, 168 Ga. App. 391, 309 SE 2d 394 (1983). Thus,
the testimony elicited, and the documents produced, by BST in this proceeding regarding the

intent of the parties or the meaning of provisions of the Interconnection Agreement are
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inadmissible because of a statutory presumption &nd are irrelevant because of the entire agreement
clause cantained in the contractual agreement of the parties, especially in view of BST"s failure to

demonstrate any ambiguities in the language of the Interconnection Agreement.

In arguing that no reciprocal compensation can be paid under the

Interconnection Agreement unless and until the specifics of a traffic exchange agreement have
been negotiated as per Subsection VI.B of the Interconnection Agreement, BST not only ignares
the pro-competition purposes of the Telecommunications Act and the statutory requirement that
reciprocal compensation be paid for local traffic transported or terminated, but also ignores the
“mast favared nation” provisions of Subsection XXII.A of such Agraemgnt and the Georgia
statutory contractual interpretation principle requiring that the whole contract be looked 'at in
arriving at the construction of any part and that the preferred construction will uphold a contract
in whole and in every part. m, 47U.8.C. §§ 251 and 252; O.C.G. A, §§ 13-2-2(4) and 46-
$-161; Continental Casuslty Co, v. Continental Rent-A-Car of Georgia. Ing., 349 F. supp. 666
(N.D. Ga., 1971), aff'd, 468 F.2d 950 (5 Cir. 1972). The clear language of, and the most
straightforward interpretation of such language in Subsection VI.B of the Interconnection
Agreement indicates that the parties’ duty to pay reciprocal compensation to each other arises as
soon as “the difference in minutes of use for terminating local traffic exceeds 2 million minutes per
state on a monthly basis.” Because the duty to pay such reciprocal compensation is statutory [47

U.8.C. § 251 (b) (5)], as well as required by the just compensation clause of the United States

w2]-
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Constitution, it is unreasonable to argue as BST does that no compensation is due until a traffic
exchange agreement is negotiated between the parties, especially in light of the ability such an
interpretation could give either party to slow negotiations and to delay commencement of its duty

to compensate the other. Moreaver, the “most favored nation” clause contained in Section

L&
€ .

XXILA. clearly gives e_spire the right to replacé any rate negotiated with BST pursuant to
subsection VL.B. with a more favorable recipracal compensation rate contained in any other
interconnection agreement executed by BST with a Georgia-certificated CLEC. Thus, in an effort
to give effect to all provisions of Subsections VI.B. and XXTII.A in accordance with the meaning
clearly expressed and intended from the cantractual language of such pravisians in relation ta
each other and to all other provisions of the Interconnection Agreement, the Commission finds
that BST"s duty to pay reciprocal compensation to ¢.spire commenced the month the difference in
minutes of use for local traffic (including ISP truffic) under the Interconnection Agreement
exceeded two million (2,000,000) minutes in Georgia and has continued for each and every month
since that such 2,000,000 minute difference has been exceeded. Moreover, unless 1emd until BST
and e.spire agree to a different local traffic rate under Subsection VI.B., e.spire is?contrsctually
entitled under Subsection XXII. A (“the most favored nation'clause) to collect the $0.0087 per

minute rate adopted from the MFS Intelenet interconnection agreament for all such reciprocal

compensation since August 1, 1997,

2. Effect of Nonperformance by BST

BST has admitted that it failed to perfarm its contractual abligation to

track and report to e.spire local minutes usage (or local traffic) under Subsection VI.B of the
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e.3pire/BST Agreement. Morsover, BST’s counsel at hearing did nat contest the accuracy of
e.spire’s TrafficMASTER ™ reports, although he refised io stipulate such reparts as accurate,
pending audit 1o eliminate ISP traffic. The unrefuted testimony of ¢.spire’s witnesses at hearing
demanstrated that e.spire used TraﬁcMASTfilﬁ ™ software to track local minutes usage only en
local trunks in Georgia. In light of the dmons;é;ted capability of ather Regional Bell Operating
Companies to track local traffic and in view of BST"s failure to explain satisfactorily ar
sufficiently its nonperformance in this matter, it is difficult for the Commission to understand why
BST has not measured and reported local traffic for and to e.spire as it was obligated to do under
the Interconnection Agreement. Moreover, it is precisely because of BST’s nonperformance in
this area that e.spire was put to the effort and expense of measuring such local traffic (i.c., of
performing in BST’s stead or of curving BST’s nonperformance). Therefore, in the absence of
such performance by BST, and in addition to any other compensatory damages awarded
hereunder, e.spire is enﬁf!ed to compensatory damages in the amount of e, spire’s incurred costs in
reconstructing and monitoring local traffic (including ISP traffic) under the m:ércgnnection
Contract since August 1, 1997, pravided, that e.spire shall provide to BST copiesﬁof e.spire’s
local traffic reports or reconstructions since August 1, 1997; and, provided further, that BST shall
be estopped from complaining to this Commission regarding accuracy of such e.spire
reconstructions and reports, unless and until BST shall provide such local traffic reports as it is

obligated to do under the Interconnection Contract.

CONCLUSIONS
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(1) This Commission has the statutory autharity and duty to interpret, to enforce, to direct
performance of and to award compensatory damages under interconnection agreements it has
approved, including the instant e.spire/BST Agreement. See, Section 251 and 252 of the
Telecommunications Act [47 L.8.C. §§ 251 and 252}; O.C.G.A. § 46-5-168,

(2) Calls placed by BST end users to Isli";who are customers of a CLEC (where such
calls originate and terminate within the same 38'1‘ local calling area) are local calls and, therefore,
subject to the statutory requirement for reciprocal compensation [See, 47 U.S.C. § 251(b)(5)], a8
well as the requirement of the o.5pire/BST Agreement for reciprocal compensation.

(3) Under the e.spire/BST Agreement, BST is required

(a) to pay to e.apire as compensatory damages, reciprocal compensation for local
traffic since August, 1997 for every month the difference in minutes terminated with e.sqire’s
Georgia customers exceeds 2,000,000 at a rate selected by e.spire under the “most favored
nation” clause of such Agreement; and

(b) to pay to e.spire as compensatory damages the reasonable cost to e.spire for
reconstructing, tracking and/or reporting e.spire local traffic minute usage since ;Iugust 1, 1997,
which e.spire effort and expense was occasioned and necessitated by BST’s failure to perform its
contractual duty to provide such tracking and reporting for e.spire.

(4) All compensatory damages awarded hereunder should bear interest at the highest level
rate of interast permissible from the date of this Initial Decision shall become the final decision of

this Commission.
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WHEREFORE IT IS ORDERED, that BellSouth Telecommunications, Inc. must comply
with the recipracal compensation terms of the e.spire/BST Agreement and meke payments 1o
e.spire Communications, Inc. for the termination of local calls (including calls terminating with
information service providers who are customers of e.spire Communications, Inc, where such call
originates and terminates within the same Iocal.ﬁ‘g'l,‘ calling area); and

IT 1S FURTHER ORDERED, that unless BellSouth Telecommunications, Inc. and e.Spire
Communications, Inc. shall atherwise voluntarily enter into a traffic exchange agreement under
Subsection VI.B of the e.spire/BellSouth Agreement within thirty (3Q) days from the entering of
this Initial Decision, e.spire Communications, Inc. may by written notice to BellSouth
Telecommunications, Inc. and to this Commission select under the “most favored nation™ clause
in Subsection XXII. A of such Agreement the reciprocal compensation rate from any oxifting
interconnection agreement approved by this Commission as the reciprocal compensation rate
applicable to the e.spire/BST Agreement,; and

IT IS FURTHER ORDERED, that no later than forty-five (45) days from the_emering of
this Initial Decision, e.spire Communications, Inc. shall present to BellSouth Conmmunications,
Inc. and file with this Commission documentation showing the reciprocal compensation claimed
by e.spire Communications, Inc. under the e.spire/BST Agreement that is past due from BellSauth
Telecommunications, Inc.; and

IT IS FURTHER ORDERED, that all reciprocal compensation and other compensatory
damage amounts billed to BellSouth Telecommunications, Inc. by e.spire Communications, Inc.

shall bear interest &t the highest legal rate allowable from the later of the date this Initial Decision
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becomes the final order of this Commiassion or & date thirty (30) days after the date each such bill
was first mailed by e.spire Communications, Inc. to BellSouth Telecommunications, Inc.; and
IT IS ORDERED FURTHER, that jurisdiction over this proceeding is expressly retained

for the purpose of entering such further order or orders, as this Cammission may deem just and

. &
LT

reasonable; and

IT IS FURTHER ORDERED that any motian for reconsideration, rehearing or oral
argument, or any motion for full Commission review, shall not stay the effectiveness of this Initial
Decision unless expressly so ardered by the Commission.

SO ORDERED, this 19" day of October, 1998,

S Pﬁlﬂ&/, S~ '

ohn P. Tucker, Jr. /7
Hearing Officer
GEORGIA PUBLIC SERVICE COMMISSION

F
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July 1, 1998
Ex Parte
Ms. Magalie Roman Salas
Secretary
Federa] Communications Commission
1919 M Street, NW
Room 222
g ”? e
SR g
A S e
Re: ocket CCB/CPD 97- {procal Com tion ' : ,‘3 = ~]
TaE . o
Dear Ms, Salac: > é‘! .
) S ~

Please place the attached letter to Chairman William Keanard in the record in the abovb>
referenced proceeding.

In accordanee with Section 1.1206(a)(1) of the Commission’s rules, an original and one
copy of this notice arc being submitted to the Secrrtary.

Sincerely,

CHUSE e /dnm_
¢
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T4 o 'ﬁ
July 1, 1998 ISy
By Hand
The Honomable William E. Kemard
Chairman
Federal Communications Commission
1919 M Street, NW — Room 814

Washington, D.C. 20554

Re: Reciprocal Compensation for Imtemet Traffic

Dear Chairman Kennard:

The payment of reciprocal compensation for Internet-bound calls is distorting the
market, undermining competition in residential telephony, 2nd discouraging the
deployment of high-speed networks.

Therefore, there is an wgent need for action by the Federal Communications
Cemmission 10 confinn that Intemet-bound-calls are not local calls, and are pot subject to
the payment of reciprocal compensation.

Based oo 2 mistaken interpratation of this Commission’s ptior orders, state
commissions have classified calls bound for the Internet — 2pd through it to other Internet
users around the globe - 25 “local” calls. These decisions require tzlephone companies
that provide local service 1o residential and other dial-up users of the Internet to pay
“reciprocal” compensation when these calls are handed off to another carrier for delivery
to an [nternet service provider.

As one independent analyst puts it, this creates the “singie greatest arbitrage
opportunity and hencs market distortion in the telecom sector today;™ deters competition
for residence and other dial-up users of the Internet because it has the “perverse effect of
turning customers from assets into Habilities;” and discourages economically sound
investment. {Attachment 1).

Reciprocal compensation pays carriers not to compete. Because it is available
only when a customer's line is served by another carricr, Intemnet reciprocal compensation
actually pays camriers not 10 invest in their pwn competing facilities and pot to provide
their own tompatng ssrvice to residence or small business customers.
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The reason is simple: If competing carriers sign up residential or other dial-up
Internet users for their own local services, they can kiss the risk-free cash from reciprocal
corpensation on those lines goodbye. Plus, they then bave to pay reciprocal
compensation when they hand off calls to another catrier for delivery to an Internet
service provider.

The amount that carriers are being paid to not compets has ballooned along with
the use of the Internet. Bell Atlantic alone will pay more than $150 million during 1998
and more than $300 million during 1999. The overwhelming majority of this money,
roughly three-quarters in our case, currently goes to only two massive combines -~
Worldeomn/MCl and AT&T/TCG.

Ironically, if a family or small business uses the Internet for as hittle as two hours
a day, the reciprocal compensarion typically totals more than the customer pays for the
line. And if the customer leaves its computer connested to the Imernet all the time, the
reciprocal compensation cap total $300 per month

The 2bility to receive this kind of windfall deters competition, and at the same
time creafes an enorinous drain on companies that bave made the invesunent necessary 1o
provide local service.

Reciprocal compensetion pzﬁ people money for nothing. The ability to get
reciprocal compensation without providing Jocal dial tone service 10 even a single
custorner distorts bebavior in other ways.

For example, Intemnet service providers bave begun senting up shop as “caciers™
for the sole purpose of geming paid reciprocal compensation for the Internet waffic that is
delivered to them. One example is illustrative: Druring the first quarter of this year alone,
just one of these “carriers” that provides no dial tone to anyone, sends essentially no
raffic 1o us, and whose customer service representative says is 0ot offering local
telephoae service, eollected several million dollars in reciprocal compensation — all to
provide the same Internet seyvice it provided before it re-labeled itself a “carrier.”

The payment of Interpet reciprocal compensation has so distoried incentives that,
region-wide, the number of minutes we kand off to competing carriers is approaching ten
times the nuraber of minutes they send to us. In some of our states, the ratio is more than
fifty to one. These ratios are driven, of course, by the carriers’ increasing focus on
fronting for Internet service providers in order 1o get the easy cash from reciprocal
compensation .

The lure of fres cash also inspires contust bordering on fraud. Because reciprocal
compensation is availahle only for calls that begin and enc in the same local calling area,
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some carriers have assigned multple blocks of mmbers 10 Internet service providers -
each armibutable to a different local calling area - in order 10 make calls 1o those
providers from distant calling areas appear “local.” In fact, one Internet service provider
cum carrier has locked up well over 100 NXXs — representing over a million numbers —
al] without a single Jocal telephone customer.

These illicit activities only exacerbate the problem, deprive the originating
cammizrs of toll revenuss they ars entitled to, and cormribute to the rapid exhaustion of
numbers to boot.

Reciprocal compensation deters investment. The payment of reciprocal
compensation not oaly dsters investment in local facilities by competitors, it also deters
investment by all carrizrs in new techmologies that could be used to handle this traffic
more efficiently.

Although Internet-bound waffic could be handled mors efficiently by moving it
off the circuit-switched network, and onto more efficient packet-switched technologies,
there is no incentive 1o deploy these technologies if they won't be used. But the
fundamental problem is that, as long as Intemnet service providers (or their carrier
affiliates) can get paid reciprocal compensarion if they stay oa the circuit-switched
network, they bave little incentive 1o move 10 pew packet-switched technologies, no
roarter how reasonsably priced. And so Jong as no one is willing to use these new
technologies, there is little incentive for originating carriers to deploy them in the first
place.

In light of these facts, the Commission must act now 0 correst the mistaken
interpretation of its ordexs by the state commissions that have classified Intzrnet calls as
local,

As the anachment explains in further detail, while the Commissien did exempt
Internet and other enhanced service traffic from the payment of interstate access charges,
it consisterntly has held that the traffic remains interexchange and interstate in nature — not
Jocal. (Attachment 2). Indeed, if this were not the case, there would be no need for an
access charge “exemption,” and the Commission would bave had no juzisdiction to creats
one 1o begin with.

As 2 result, we urge you to quickly adopt an order in response to the petition filed
by ALTS last summer declaring that, under the Commission's prior orders, Internet-
bound maffic is ot “local™ and is not subject to reciprocal compeasation.
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. i i i ner.
We would appreciatz the opportunity to meet with you 1o discuss this furth
¢ ; z

Sincerely,

LA
Wﬂ /4 ‘ }T{::mas/l Tauke

Senior Vice President
Government Relations

cc:  Commissioner Furichgon-Roth
Commissioner Ness
Commissioner Powell _
Commissioner Tristieni

Kathy Brown
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Attachment L
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June 24, 1998

Reciprocal Comp For Internet Traffic—~Gravy Train Running Qut Of Track

(Part V of tntermet Regudation Praview Sertes)
Soxserzry; 1n a classic cxoe of what you see s not necersmily
what you get, lavestors sbhonld mot expect the cwrremt
reciprocal compemsxtion arrangement for Interaet traffic oo
contivue much past the end of the year. Given that this fsue
is probably the single greamst opportimity for mbitage in the
whole sector, over 4,000 percent in soms insances, TPG
cautives investors that this extraordinary arbitrage “gravy
train” will run gut of track—probably this year. It Is simply
et sustzinable longstenm.

Moreover, lovestoes should not be Tulled mto & falte semse of
security that 19 consectiive state public utility sommissians
have niled {in addition t a recent Federa! Court I Texa) that
Joternet service provider (ISP) imaffic paseed through o
mpeﬁﬁwloalazhmwﬁe(aemhmun
local call. In the coming months, TPG expects the FCC to
trump these state decisions by clarifying that Interset

is indeed interstats, cffectively resssersiag ity federal
jurisdiction over data or Isizruct traxspart. {Reciprocal
compensation is a regulaory arrangement whers local telecom
prvvfd:r:payeachor}urﬁr'thecw'qumkedh
they origingle. In most cases, rectprocal compensotion troffie i
two-way ond thus largely coffetting. However, rince
Intermet/dara traffic Is one-way. there iy litile *reciprocal”
about this arrangemant It is juxt & regulotory compensation
windfall for CLECY/ISPs)

A Big Deal for Investors This reciprocal compensation
arbitrage 15 8 significant part of the exbling “dats growth
cogine” of masy CLEC and ISP busivess models.
Consequently, investors need o be aware thit in some instanoes,
short-tem projected results mzy be artificBy “juleed upy”
potentially providing 2a fliuslon of faster-thas-resl loag-
term growth, The flip side of this problem s that reciprocal
compensation is & significant and growiag Kability, prizaarily
for the Baby Belle h is growing at such 2 rapid rate thi it
could be a significant threat to earnings roughly ks 1999, if not
fixed by the FCC by then.

Fhy the FOC WU Fix Je Farst, reciprocal compensation for
one-way Intemet taffic s arguably the single proatest
arbitrage opportugity 3ad heoee market distortion i the
telecom sector today, TPG flagged this important Issue in our
April 6 “Internet Regulation Preview™ ulletin & akin 10 2
broken bank ATM machine that only alflows withdrswals and

takas no deposits. mﬂﬁm'mﬂnmm‘:mh
reap 23 ik a3 8 4,000 perveat arbltrage for minimal, value-
added service. No competitive mmicet, legal or ficit, can
generads such gargeritumn wrbimage. Only regulstory distortions
©2n groweats this slee mbltrage over an extended period of tima,

Socond, this arbitrage opportumity s greatly con
wma.rmmmﬁgﬁ‘nﬂ;
emerging  compedtive  voicedata  niche.  Reciprocal
compensttion Is drviog mamy afllances. mergers and
acquisitions for purcly regulaory and not economic ar
competitivs reasans, Thus, In some ingtancer, an ISP L
cmrently an ssset © & CLEC, but could become a serious
labflity without the wbitrage of reciprocal compensation.
Third, It disconrsgss scosomisally soumd fucilitias-based
local lavestmcit and iakibits the developmeat of an ¢Moicar

mariet. Nt heas the pervarse offvct of Tuming
customers from assets Into liabilities. Why would any
competitor want to win & customer if that customer would coRt
them more in reciprocal compensation wrminating minutes tan
they coukd vam in revenus from that eustomer?

Raar w Expect From the FCC: Investors need o apprecine
that it is wot that hard for the FCC to flx this in the coming
monthks. ALTS, the associstion represeming the CLECS, hus an
active petition (daed June 20, 1997) requesting that the FCC
ixsue a clarification that the traffic in question is loca! and not
inerstge. ALTS argues in its pedition that *this clarification is
cleardy in the Commission’s (FCC) exclusive jurisdietion™ For
FCC legn) authority, ALTS cies a 1580 Computer U FCC
decision which was subsaquently upbeld in W DC Couwt of
Appeals in 1982 and again in 1984. Now that the simes have
nuled the CLECS' way, the assoclazion lkely negress having
requested this clarifiestion from the FCC.

Wwwd&uFCCbeiknuxanduﬂsmnmlom,
but iatersiate? The FCC has exempied this tr=fiic from
Interstate aceess cherges for over a decada, Why would an
emphﬁmMthMirmm
thought it was a local call? Moreaver, in the FCC's Apsit 10

mmamwm--mm—nwnmwcu-—umbnﬂwwﬂﬂmﬂ#w'

ADOTIONAL
soarey. e awet s brinbrwaks

Sunases
prtxmgree & Kt IxEaive of MUPE sy, Fria pue Jo last, Leog hluren Wood Wk, bz a0dir I8 seplyes,
Rt ddTh it § e STY Sctmmict: § SO C. Clainet, Socrenmnt 3 Lioggy bt Wond Wl Bic.

prliat Sar barnit, “Precusr

@y g is et hmic3ed 1 06 & ol 8 buy 97 sn Bp. aocsitlions Foltcrol &2 evmh. Goivbry Oprsid S Ry & g pvand sutue, Pox
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Attachment 2

Intemnet Traffic s Not Subiect to Reciprocal Compensation

As the Commission’s own prior decisions make clear, calls bound for the Internet
are interexchange and predominantly interstate, rather than local, and are not subject to
the payment of reciprocal compensarion.

1. Imtemnet calls are not local. When a person sitting at a keyboard at home in
Woashington, D.C. dials in to the Internet, he or she is able 1o communicate with, and
receivs information from, other Internet users around the world. During any given call,
he or she may read the day's news in the electronic version of the New York Times stored
in New York City, check on breaking stories in the compunters of CNN in Atlanta, and/or
1ap imto historical archives stored half the world away in New Zealand.

Despite this fact, a pumber of state commissions have concluded that calls bound
for the Intemet should be treated 25 “Jocal” calls, and should be subject 10 the payment of

reciprocal compensation.

They bave done so, in large part, based on a mistaken reading of this
Commission’s.orders creating the so~called “ESP exemption™ But those orders merely
exempt Internet and other enhanced service providers from paying the interstate access
charges that otherwise would apply. -They do not classify the traffic as “local™ Onthe
contrary, the only reason for an exemption in the first place is that the Commission
recognized that this is not local raffic - it is imerexchange. If it wasn't, no cxcmption
would be needed.

Indeed, the Commission consisteatly has classified this raffic as interexchange,
and predorminsatly imersune, since its first order crearing the ESP exemprion and
continuing through the present — reiterating the conclusion most recently in its report to
Congress on universal service, See, e.g., MTS and WATS Market Structure, 97 FCC 2d
682, 1 78 (1983) (ESPs use “local exchange services or facilities . . . for the purpose of
completing interstate calls™); id at 9 83 (ESPs use “exchange service for jurisdictionally
interstate communications™); Amendments of Part 69 of the Commission's Rules, 2 FCC
Rcd 43035, 4306 (1987) (ESPs “like facilities-based interexchange carriers and resellers,
use the local network to provide interstate services™); In re Acsess Charge Reform, 11
FCC Red 21354, ¥ 284 (ESPs use “incumbent LEC fazilitics to orginate and terminate
interstate calls™); Universal Service Renort, 1 146 (ESPs use “local exchange p=tworks to
originate and terminats interstate services™).

2. Igternet calls ars pot two calls. Despite this unbroken chain of decisions
sxtending over 15 years, some parfies now ass=rt that Internet calls should be treated 25
two separate calls, and that the first “call” 1o the Intzrnet service provider should be
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classified as “local.” But the short answer to this claim is that it too is foreclosed by a
long and consistent line of prior decisions by this Commissien.

As the Commissian itself has explained, when a customer calls his or her Internet
service provider, the call does not stop at that point, but is instead connected to the
Imernet, and through it, to the caller’s chosen destinations around the world, As the
Commission puts it: “An end-user may obtain access to the Internet from an Internet
service provider, by using dial-up or dedicated access to connect to the Internet service
provider’s processor. The Internet service provider, in turn, connects the end userto an
Intemet backbone provider that carries traffic to and from otber Internet host sites.” Nop-
Accounting Safeguards Order, 11 FCC Red 21903, ¥ 127, n. 291 (1996).

Under identical circumstances, the Commission consistently has held that the
“pature of a call is deterznined by its uitimate origination apd termination, and not . . . its
imtermediate routing.” See Southwestern Bell Tel, Co., 3 FCC Red 2339, ¥ 26 (1988).
For example, in the context of calling cards and other services where a customer first
dials an 800 number and recsives a second dial tone before connecting w0 his or her
ultimate destination, the Commission repextedly bas rejected arguments that thers are two
calls involved. Id at Y 2§; see also Long Distance/USA. Inc., 10 FCC Red 1634, 7 13
(1995) (“[B]oth court and Commission decisions have considered the end-to-end nature
of the communications more significant than the farilities used to complete such
communications;” “[A] single interstate commumication does not become two
communications because it passes through interm=diate switching faciljties.™);
Telecomnect Company v. Bell Tel. of Pa, 10 FCC Red 1626, 1 12 (1995) (sxme), 2ff'd
sub pom. 116 F.3d 593 (D.C. Cir. 1997).

This conclusion does ot change merely becuse the customer bas the option of
dialing a local, rather than 800, number prior to being connected to his or her ultimete
destination. This is no different than a call made to & Feature Group A access line to
place a long distance call. Even though the caller's line and the Feanure Group A line are
in the same local calling area, and the customer disis 2 local ntimber, the Commission
ajways has jooked to the ultimate destination to determine that calls made using these
arrangements are interexchange and interstate. See, ¢.¢., Detenination of Imterstate and
Intrastate Usage of Feature Group A, 4 FCC Red 8448 (1989).

Nor does the conclusion chenge merely because some portion of the end to end
communijcation may be stored locally before being retricved by the customer. Again, the
Commission bas decided this very issue in the context of voice mail services, where it
rejected a claim that the delivery of a voice message involves Two separats,
jurisdictionally distinct calls, According 1o the Commission, “the key to jurisdiction is
the nature of the communication itself rather than the physical locarion of the
technology,” and the local storage 2nd local delivery of 2 message left by an out of sate
caller does not change the interstate panwe of the end to end commumication. BellSouth
Emergency Petition, 7 FCC Red 1619, 1 12 (1992), quoting New York Tel. Co. V. FCC,
€31 F.2d 1059, 1066 (2d Ciz. 1980). On the contrary, “an out-of-state call to (2] voice
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mail service is a jurisdictionally interstate communication, just as is any other out-of-state
call 10 a person or service,” Id.

’ Finally, the Commission’s recent report to Congress on universal service does
nothing to change all this. The pares who argue otherwise base their claim on the fact
that the Cornmission said an Intemet call has two distinet components, ooe of which is a
telecommunications ssrvice and one of which is an information service. But the simple
fact is that this has nothing to do with the £nd-10-end nature of the communication. The
Commission itself expressly said as much: “We make no determination here on the
question of whether competitive LECs that serve Internet service providers {or Intemet
service providers that have voluntarily become competitive LECs) are entitled to
reciprocal compensation for terminating Internet maffic. That issue, which is now before
the Commission, does not turn on the status of the Internet service provider as a
telecommumications carrier or information service provider.” Report to Congress, CC
Dkt 9645, at n. 220 (rel. Apr. 10, 1998) (cmphasis added),

3. Internet calls are not subject to reciprocal compensation. The sigmificance of
all of this is straightforward: Because Intemnet traffic is not “local,” it is not subject to the
Payment of reciprocal compensation when it is handed off to another carrier for delivery
10 an Internet service provider.

The Commission bas firmly established that, as 2 matter of law, interconnecting
carriers are entitled 10 receive reciprocal compensation only for the wansport and
termination of local calls. As the Commission bas explained, “[t]be Act preserves the
legal distinctions between charges for ransporn and terminarion of local raffic and
interstate and intrastare charges for terminating long-distance traffic.” Local
Interconnection Order, 11 FCC Red 15499, 11 1033 (1996). For this reason, the
reciprocal compensation obligations imposed by the Act “apply only to waffic that
originates and terminates within a local calling area, 25 defined [by a state commission);”
they “do not apply to the tansport and termination of interstate o7 intrastate
interexchange traffic.” Id., 11 1034-35. This distinction between Jocal and
interexchange traffic, moreover, was upheld on appeal and is now fipal. Comptel v. FCC,
117 F3d 1068 (8th Cir. 1997).

In sum, Intemst-bound traffic is not local, and is not subject to the payment of
reciprocal compensation

(V1)
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The Honorable William E. Kennard

Chairman, Federal Communications Commission
1919 M Street, NW, Room 814

Washington, D.C. 20554

Re: Jurisdictional Nature of Calls to Internet Service Providers: CCB/CPD 97-30

Dear Chairman Kennard:

In a July 23, 1998 ex parte submission, WorldCom, Inc. (“WorldCom™), urged the

- Commission to neither assert its jurisdiction over Internet traffic nor to clarify that such
traffic is not subject to reciprocal compensation agreements for local traffic.'! The
Commission should not take WorldCom’s advice. Instead, now is the time for the
Commission to descend from its perch on the fence and resolve this long-running debate
by asserting its jurisdiction over Internet traffic. The attached materials demonstrate such
action would:

- not cause material financial harm to CLECs, including those terminating Internet
traffic to ISPs,

- be consistent with many state decisions that acknowledge Commission action
may necessitate a revisiting of their determinations, and

- be consistent with long precedent.

NO MATERJIAL HARM TO CLECS

The financial community has been observing and analyzing this regulatory anomaly.
The report “What Reciprocal Compensation Means to the CLECs™ by James Henry of
Bear Steamns is included as Attachment I. The report finds that:

- ... the exposure of the CLEC group as a whole is minimal” and

-  “It seems that nearly 80% of the reciprocal compensation payments are going
to other large carmiers like MCI and WorldCom. As such, for the majority of
the CLECs, we believe that investors should not lose any sleep over this
issue.”

! Letter from Catherine R Sloan, Vice President, Federal Affairs, WorldCom, Inc., 10 the Honorable
William E. Kennard, Chairman, FCC, dated July 21, 1998 (*WorldCom Letter™).

FLORIDA PUBLIC SERVICE COMMISSION
DOCKES

. ZI/00F _ EXHBTNO 3.
WITNESS: @t/«M

DATE; (=277 i
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Reports such as this one and Scott Cleland’s “Reciprocal Comp For Internet Traffic —
Gravy Train Running Out Of Track™ (Attachment II) indicate that the financial
marketplace has already factored in anticipated changes to existing reciprocal
compensation claims for Intemet traffic into their evaluations of CLEC investments.

IMPACT ON STATE ORDERS

State commissions have been forced to effect interim practices in the absence of a
definitive conclusion by this Commission. As demonstrated by the Attachment I{I, many
states which have addressed this issue have recognized that this matter is before the
Commission and indicated that their decisions may require revisiting once the FCC issues
a ruling. In essence, such states have essentially deferred to this Commission’s authority
in this matter. Consequently, the actions of the states should not be construed to indicate
definitively that Internet traffic is local, as argued by WorldCom and others.

PRECEDENT

* Consistently, throughout the past one and one-half decades, this Commission has held
that Internet traffic is interstate which, except for the Enhance Service Provider (“ESP™)
exemption, would be subject 1o interstate access charges.? As part of the ESP exemption,
the FCC concluded that local service charges would appiy to such traffic. Howsaver, in no
way did the FCC find that Internet traffic is local and therefore under the jurisdiction of
the various State commissions and ripe for reciprocal compensation under Rule 51.701.
Indeed, if Internet traffic is, or ever was, local telecommunications service an exemption
Jfrom interstate access charge would be unnecessary.

The actions of the LECs since the inception of the ESP exemption cannot now be used by
WorldCom and others to demonstrate that Internet traffic is local telecommunications
service. The LECs billed local access charges in compliance with the mandate of the
Commission, not as an admission of jurisdictionality. In fact, LECs have continually
sought to reverse the ESP exemption in order to correctly bill Internet service providers
(“ISPs™) for their interstate access services. Moreover, the negotiations between LECs
and CLECsS, as alluded to in the WorldCom letter, were conducted in an environment in
which the LECs presumed that this Commission would preserve its long-held position
that Internet traffic is indeed subject to Federal jurisdiction.

IN CONCLUSION

In order to bring this matter to a rational resolution, the Commission must act expediently
to rule in CCB/CPD 97-30° with a definitive conclusion regarding the inapplicability of

2 For a detailed chronology, see SBC's May 8, 1998 ex parte filing at Tab 1.

? It should be noted that WorldCom has incorrectly indicated that “no pending proceeding on this issue”
exists. Although ALTS has filed to withdraw its request for clarification, the proceeding continues to exist,
even to the extent that WorldCom filed the instant ex parte within that proceeding. Further, the
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reciprocal compensation payments for Internet traffic. Absent any action by this
Commission or in the event this Commission would find that Internet traffic is local in
nature, the industry would realize a significant shift in the demand for interstate access
services. It can reasonably be expected that consumers would shift their demand for
interstate services to the intrastate jurisdiction relying on the void created by this
Commission’s inaction or incorrect action. To finally conclude the ongoing debates that
serve only to slow development of competition, the Commission should include in its
Order the following language: “Because Internet traffic is subject to Interstate
jurisdiction, imposition of payments for focal reciprocal compensation for such traffic
without the express and unambiguous agreement of the parties to such a provision or
interpretation is inconsistent with the Telecommunications Act of 1996.”

The marketplace needs this Commission’s clear declaration that Internet traffic should
not be subject to local reciprocal compensation, and it needs it now.

Sincerely, .
Dl Bfoteon I8

Attachments

-

cc:  Commissioner Furchtgott-Roth
Commissioner Ness
Cominissioner Powell
Commissioner Tristani
Kathryn Brown, CCB Chief
Jim Schlichting, CCB Deputy Chief

Commission has indicated this matter is currently under its consideration and remains umuolved. (See
June 29, 1998 Memorandum of the Federal Communications Commission as Amicus Curiae in Case No.
MO-98-CA-43, U.S, Dist. Ct., W.D., Texas)



Attachment 1

What Reciprocal Compensation Means To The CLECs

What Is Reciprocal Compensation? Under the Telecommunications
Act of 1996 and the FCC's Interconnection Order, it was established
that local carriers (CLECs and ILECs) need to have a mechanism in
place in order o compensate each other for the exchange of local
traffic. Reciprocal Compensation, one of these mechanisms, dictates
that a carrier will pay another carrier approximately 0.7 cents per
minute for terminating a call on its network. As such, if a customer of
Bell Atlantic places a local call to & customer of Teleport, Bell
Atlantic will have to pay 0.7 cents per minute to Teleport. The same

is true in reverse if a customer of Teleport calls & customer of Bdl :

Atlantic,

Sounds Logical, So What's The Issue? Reciprocal Compensation is
& very equitsble arrangement in many cases since the average local
customer has about as much incoming traffic as outgoing traffic.
However, CLECs have very intelligently targeted high-volume
customers like Intemnet Service Providers (ISPs) that have lots of
inbound traffic from the ILECs. If I disl into America OnLine’s
(AOL's) local access number from my home in New York over my
Bell Atlentic phone line, Bell Atlantic will carry that call from my
home to its central switching office (CO) and then hand off that call to
whichever cartier (typically a CLEC) is providing AOL with that local
line. As such, Bell Atlantic will be paying out roughly 0.7 cents per
minute for the duration of that call, These payments can get large
with ISP customers that stay on line for hours instead of minutes, so
the ILECs are crying bloody murder about this issue.

What Has Happened Thus For? Despite the fact that ILECs have
contractual obligations to pay the CLECs for reciprocal compensation
on calls to ISPs, they have largely refused to make payments and are
disputing this issue to the highest possible authority. This process has

BEAR
STEARNS

not gone particularly well for the ILECs since they have fost 21 ot
of 21 state rulings and court cases which ruled on the issue in favor
of the CLECs. In these cases, the courts largely ruled with respect to
the ILEC's cootractual obligation under the negotiated
interconnection deals and typically did not make judgements as to
whether calls to ISPs were local or long distance calls and therefore
whether they were subject to reciprocal compensation payments.
Consequently, the ILECs are now seeking a “clarification” from the
FCC as to whether calls to ISPs are local or long distance, If the
FCC says that they are long distance calls then the ILECs will claim
in court that only local calls are subject to reciprocal compensation.

What Is Likely To Happen? Consensus beliefs are that 1SP-related
reciprocal compensation is likely to be greatly diminished in
profitability or disappear entirely by year 2000 time frame when the
initial round of interconnection agreements comes up for
renegotiation. The question is whether something happens before
that as a result of the recent CLEC and ILEC initiatives. Based on
feedback from a broad variety of industry sources, we would not be
surprised if the FCC opted to make some decision or clasification on
this issue at some point after Labor Day. While we would not
venture (o guess exactly when a decision will be made and what the
specific outcome will be, we do believe that investors need to be
aware of each CLEC’s exposure to the reciprocal compensation issue
50 that they can make informed investment decisions when the time
comes, While some are inclined to say that any decision will be a
one-sided victory for either the ILECs or the CLECs, investors
should recall that the FCC has typically been very evenhanded in its
rulings in the past. As such, we would expect any action on
reciprocal compensation to include & transition mechanism that
would ease the impact of any reduction of payments.

James H. Henry
(212} 272-2141
jhenry@hear.com
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What Are The Implications For The CLECs. By and large, our
research reveals that the CLECs have relatively minimal exposure to
reciprocal compensation. We were pleasantly surprised by this
discovery given the statements by the ILECs that they expect to pay
out $600 million in reciprocal compensation in revenue in 1998 and up
to $1.5 billion in 1999. With exception of US LEC, which generated
60% of its 2Q98 revenue from 1SP-related reciprocal compensation
revenue, only one of the CLECs had more than 15% of 2Q98 revenue
related to reciprocal compensation. In fact eight had less than 10% of
tevenue from this segment and another eight had no exposure at all. It
seems that nearly 80% of the reciprocal compensation payments are
going to other larger carriers like MCI and WorldCom. As such, for
the majority of the CLECs, we believe that investors should not lose
any sleep over this issue. '

What About The Impact On CLEC EBITDA? Even though the
percentage of revenue is minimal for most of the CLECs, the

percentage of EBITDA is clearly more significant given the 80%-plus
margin that reciprocal compensation revenue carrics. That said, we
still believe that this issue should not be a significant concem given the
high growth rates that the CLECs are posting and the powerful
operating leverage that they are demonsirating in their core
businesses. ICG Communications posted a sequential EBITDA
improvement of $7.2 million in 2Q98 as its gross margins expanded by
590 basis points. This feat was sccomplished in spite of the fact that
its reciprocal compensation revenue declined to $6.6 million from $8.5
million in 1Q98. Moreover, we believe that CLEC EBITDA estimates
for 1999E are conservative enough to create a cushion if reciprocal
compensalion dries up sooner than expected.

BEAR
STEARNS

Net-Net. Our intent in this piece is to alert investors to an issue that
we expect will come to a head during the next quarter. While only
time will tell how this issue will be resolved, we wanted to put forth
data that will enable investors to make objective decisions about
which companies have relevant exposure to reciprocal compensation
and which companies do not. Our conclusion is that the exposure
of the CLEC group as a whole is minimal. The following table
lists each of the stocks in our CLEC universe along with details
about their exposure to reciprocal compensation.
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Table 1. CLEC Exposure To Reciprocal Compensation

Company
Name

2Q98 Reciprocal
Comp. Revenue

% Of Total
2Q98 Revenue

Comments On Company Exposure
To Reciprocal Compensation

Advanced Radio Telecom Corp.
(ARTT-$4 1316)

$0.0

00%

As an early stage company with only $0.2 million in 2Q98 revenue
and no swilched services revenue, ARTT has no exposure lo the
reciprocal compensation Issue. Estimates for 1999 do not reflect
any revenue from this source.

COLY Telocom Group PLC
(COLTY-$167 1/8)

£0.0

0.0%

As an internaional CLEC, COLTY has no exposure fo the
reciprocal compensation issue by virtue of the fact that local fines In
most of its markets are billed on a usage sensitive basis so the
incumbent PTT collects a per minule rate that offsets the fees that it
pays out lo COLTY for the termination of local traffic.

Concentric Network Corp.
(CNCX-$20 3/8)

$0.0

0.0%

As an Inlemet and data services provider CNCX has no exposure
lo reclprocal compensalion. Although It has filed for CLEC status in
a number of states, that was largely to reduce its interconnection
and fine cosls as opposed to taking advantage of reciprocal
compensation.

e.spire Communlctﬁon:, tne.
(ESPI-$18 '%4)

$315

9.8%

ESP! has little exposura o lhe reciprocal compensation issue since
It generates less than 10% of its revenue from this source. While
this percentage of revenue may seem high relative to some of ils
peers, bear in mind that ESPI Is posting growth rales In ils core
felecom service business that far exceeds most of its peers. As
such, the percentage of 1999E revenue should be significanty less.
Moreover, ESPI is not targeted lo hit EBITDA breakeven unfil 2099,
leaving it plenty of fime to refocus on other Initiatives in the avent
that the FCC rules agalnst the CLECs on reciprocal compensation.

GST Telecommunications, Inc.
{GSTX-$12 3/8)

$0.0

0.0%

GSTX has a healthy business providing PRI lines to Internel Service
Providers (iSPs) but has not been reporting any of its reciprocal
compensation revenue thus far. As such, it has no exposure fo this
Issue and could actually see upward revisions to estimales if the
issue Is resolved in favor of the CLECs. 1999 estimates do no!

reflect any reciprocal compensation revenue.

BEAR
STEARNS

James H. Henry
(212) 212-2241
~ jhenry@bear.com
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Hyperion Telecommunications, Inc.
(HYPT-$13 718)

$1.3

17.1%

HYPT has some exposure fo the reciprocal compensalion issue as
i has more than 10% of lotal revenue relaled to this line of business.
That sald, the company's growth rate is so high thal we would
expect the percentage of 1999E revenue lo be well less than 10%.
In addition, the company is not expecied to hit EBITDA breakeven
until some time in 1999, leaving it plenty of time to refocus its
business initiatives on other areas.

ICG Communications, inc.
(ICGX-$25 %)

$6.6

4.8%

ICGX has littie exposure to the reciprocal compensation isste as it
has less than 10% of total revenue relaled to this line of business.
We believe that our 1999 revenue and EBITDA estimales of $700
milion and $100 milion, respectively, reflect Kttle impact from
reciprocal compensation. 1999E EBITDA could be approximalely
$85 mitlion Hf reciprocal compensation disappears all togethes in
1999. ICGX recently reached an agreement with Pacific Bell in
Californla for the RBOC to pay 0.3 cents per minute for reciprocal
compensation but has not yet started collecting cash.

Intermedis Communications Inc.
(ICIX-$35 13/18)

$8.0

4.2%

ICIX has fittle expasure to the reciprocal compensation Issue as it
has less than 10% of lotal revenue related to this line of business.
Moreover, wa estimate that only $6.4 million of the $190.2 million in
fotal 2Q98 revenue originates from ISPs and Is therefore subject to
fisk. We believe that our 1999 revenue and EBITDA estimales of
$1.1 billion and $175 million, respectively, reflect lithle if any kmpact
from reciprocal compensation. We would also point out that 1999
esimales refiect kittle if any revenue or EBITDA contribuion from
ICIX's agreements with US West and Amerilech, providing additional
cushion in the event that reciprocal compensation goes away.

ITCADeltaCom, Inc.
(ITCD-$44 %)

$0.2

0.4%

ITCD has very littie exposure to the reciprocal compensation issue
as it has well less then 10% of reported revenue related to that line
of business. The company has elected to report only the revenue
that it actually collects from the ILECs, which is approximately 10%
of tha revenue owed. The company has elected lo pursua ISP trafic
aggressively based on a business case justified solely by PRI rates,
not on any reciprocal compensation payments. ITCD could see

upward revisions o esimales if the issue Is resolved in favorably.

BEAR
STEARNS

James H. Henry
(212) 272-2744
jhenry@bear.com
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McLeodUSA Incorporated
(MCLD-$34 %)

$0.0

0.0%

MCLD has virtually no exposure fo the reciprocal compensalion
issue since it booked only $30,000 of reciprocal compensation
revenue in 2Q98. This line of business is not included in any
material way in our 1999 estimates.

MetroNet Communications Corp.
(METNF-$27 %)

C$0.0

0.0%

METNF has no exposure to the reciprocal compensation issue by
vittue of the fact that the regulatory regime in Canada is based on
“bill and keep” interconnection for the time being, The majority of the
international players have no risk from this Issue,

MGC Communications, inc.
(MGCX-$12)

$0.0

0.0%

MGCX has no exposure fo the reciprocal compensation issue since
It made a conscious decislon fo sit on the sidelines until the FCC
and the courts made a final decision on the subject The company’s
strong positive EBITDA and EBIT in its inifial Las Vegas market after
only 8 quariers are great evidence that the growth and profitability of
the CLEC model, particularly the switch-based model, Is by no
means dependent on any reciprocal compensalion revenue stream.

NEXTLINK Communications, In¢.
(NXLK-$35 %)

$0.3

To%

NXLK has virtualy no exposure lo the reciprocal compensation
issue since &t has primaly focused on providing local dialtone
services to business customers. The company's guidance has been
that it has “less than $1 mitlion® in revenue from that line of business,
with likely less than that coming from ISP circuils.

RCN Corp.
(RCNC-$20 15/16)

$0.1

0.2%

RCNC has vistually no exposure to the reciprocal compensation
issue since i has almost no revenue coming fiom this line of
business. The company has stated that ISP reclprocal
compensalion is not a focus of its business and that it Is primarily
focused on Insialiing local lines (or its retail residential customers.

Teleport Communications Group, lnc.
(T-$57 5/8)

$45

15%

TCGI had vitually no exposure 1o the reciprocal compensation
issue since less than 10% of its 2Q98 revenue originated from this
source. We were surprised by the relatively small size of the this
number, but apparently the company has many “bill and keep®
interconnection  agreemens, An annualized reciprocal
compensabion figure of $20 million Is far less than a rounding ervor
on the lncome statement of TCGI's new pareni ATAT, 50 Investors
should not be concerned about this issue.

BEAR
STEARNS

James H. Henry
(212) 2712-2141
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Teligent Corp.
(TGNT-$26 1/8)

$0.0

0.0%

As an eally stage startup, Teligent has no exposure o the
reciprocal compensation because it has virtually no revenue at this
point in ime. The company is expecled to launch a full-scale

' deploymenl of ils broadband wireless services during 2H98,

focusing on business customers. We see no risk lo ils 1999
reventue or EBITDA eslimates relaled to this issue.

US LEC Corp.
(CLEC-$19 518)

$12.2 million

66.7%

CLEC has significant exposure to the reciprocal compensation by
virtue of the fact that the majorily of its revenue mix comes from this
source. In our May 19, 1998 Initiation of coverage, we referenced
the company’s exposure to this revenue seam and the expectation
that this reciprocal compensation revenue opportunity would
eventually disappear. As such our enthusiasm of the company was
and Is based on the skill of its management team and lis strong
prospects for market share gains in its business customer focused
initatives. The company has an annualized revenue run rale of
$24.5 miflion after only 6 quarters of operations from businesses
other than reciprocal compensation. 60% of our 1999 revenue
estimale of $155 million comes from sowrces other than reciprocal
compensation. While we would ciearly expect the stock to get hitin
the event of a negative FCC ruling on reciprocal compensation, we
believe that the company |s creating enduring value for its investors
within Ks core business.

WinStar Communications, Inc.
(WCII-$30)

$0.1

0.5%

WCHl has virtually no exposure lo reciprocal compensation and said
on s 2Q98 conference call that it has no intention of pursuing a
business line that it expecls lo disappear within 24 months.

All Stocks priced August 5, 1998
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Reciprocal Comp For Intemet Traffic--Gravy Train Running Out Of Track

(Part V of Imeret Regrulasion Praview Serits)
Summary: la s clanie case of what you = i Aot Rscuasily
wies you peo. investors shonld nof expest the esurrent
recipracal compotsatios arrsngement far Intaroet tralic o
eotndnme mouch past the and of the year., Givan tha this jsue
15 prebably the sisgle pratest opporamity for arbivegs i the
whale szmemar, over 4,000 pereeat in sems insnnealt, TPG
cqutons iavestars thas thia cytraordinary arbisrage “gravy
train" will run ont of track~probakly this year. It ls simaly
not tzaminshle lang-wre

Momaver, lavessoss should no: be lulled B2 3 false senss of
sscuriy thar 19 cocsscudive stzme pubijs miilty ccmumissions
kave ruled (in addition 1o a recont Federpl Cot? in Toms) dut
[zsem=t service provider (ISP) oafic passed trough &
cammmemuve lecs! exchange exsier (CLEC) i clanified 1 8
lazy eail In e camiag months, TPG crpectr the FCC
tromp thess 3tste decisions by ciarifyine tast ntzract zaflc
is indeed interyeaie, cfcctvely rezmqmieg D frderal
jurisdicson over dats or Litermet traasport (Reztproczl
ccrpensarian i ¢ reguletory crrongemart wrers local 1elezem
providers gy eoch oter for “the east” of mrmnatng the ealls
thay crigingte. Bn most eases, reciprocel eamperastion Tagic i
swgeway @d thus logely coftesing. FHowewr, Jirca
Intermeydas trgic is ont-wsy, thave B limly “resizesal”
zios thiy greongemne It 8 fust ¢ regulstory somperisiion
windfal! for CLECZZs) .-

A iz Deat for Investors: This recipioex compesistion
ardivige io a siznifieast part of the existnz “dama FOWIY
casize™ of many CLEC asd ISP Dbusinan wmedels,
Cozseaantiy, invasiars seed o be awars 1 it soe insmess,
shom-u2rm projectad ressls may be artifically “joiced op,”
potensally providing sz (llusion of faster-than-resl leng-
terms growty. The fiip side of this problem it thu reciprocal
taznension is 2 significans and growizg Habilicy, primarily
for the Baty Belli. It is growing at such 2 mpid 2 ther i
soid e 3 gignificams varest (o sarningy rougtly io 1999, if e
fixzd by us FCC Sy iz,

Why the FCC K12 Fizx [z Fis. resiprocal eampinsI=on sor
aneway intermer Taffic iS5 arguably ke single greatest
arbitrage oppertunity and hanec market distartias &y the
telecom sector today. TPG flagged this imporar: issue I our
2251 § “lnterne: Regdotion Preview™ pullsiz 35 akin 08 o

prazen baok ATM mzshins thar caly allows withdrawals aad.

2z 60 doposizm. No oer plase in Be seomr can campiae
T21p as Tuch 28 3 4,000 pzoamt wbimags fer minimal vaus
Udad setvice, No C-D?:l?d:"’e markas, legl o iliiziy cez
gTren ot popmnuisy oS Ody emiccy diceeian:
ean geacrams this sinz arbimage over 23 exyndes otjod of nams,
Ssannd, thiz griivgps gppornsity’ is graatly considusdas 1o an
arzfisis] misalipneyent of the Mariss aouctares of i newly
tmerrizg  competidve  wolse/drm giche, Resizescy!
ompezmdon {3 driving masy  alliaoeces, oo ol
srquistfons for puesly regulzory md Dot ezeaeciic o
campedive tessory  Thue, I SOMe insmress an ISP s
cozty = oassst o8 CLEBC, but could beseme & sminus
Lability withgts the wrhitngs of razipocy) comspensation
Thid 1t ducoariges scozomic;ally ssand Gslities-based
joea! i=veszment 204 Inkibits the development of 30 efMizicnt
camperitive market. It bes the zre elfes: of numing
tumtamsers from astery o labilides Why wodd any
comperhior wam o win a sutlomes if that cusiaser would s=n
them mare In Tacipresy] eompensttion terinatiey mizies f2an
thoy esuld ez in czvemz Som thet cusom?

What 1o Bxsect From the FCC: Invesiars Seed o gopresisia
¢ it is mot that hord for the FCC ta fix this in the coming
manths. ALTS, the 1ssociasan represams=g the CL2Cs, s 22
a=ive pefmon (dnad June 20, 1997) reuasting tax the FCL
iseme 2 plarifegsan thst the e in quessaon i3 loza! it net
iremzre. ALTS erguss [2 i pedfen thet “his clsriScanot i
cloarly in the Commlasion’s (FCO) exclusive Jurisdicdan" For
FCC Jazal axthority, ALTS cias & 1530 Compex II FCC
dosisinn whish was yubseguz=sly upheld in the DC Coum ¢f
Appeals it 1982 azd agsin v 1934, Now thas the stules have

sisd sha CLECS way, te issocison likely r2gres having
raguesed this elaScxsion Som ke FCC,

Wiy wonld the FCC belisve sush Luterne: calls =2 ot leeal
e imwesme?  The FCC has exsmptad thiy malfiz 2=
fnceyiass access chages for over 3 desade. Why wenld an

mios S bumsmate occss cRAFEES be nesded 1 ;e FCT
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ot esmment on whether CLBCSs that serve ISPs 2o enciled 3
reciameal cempensaon for tminting Intem o=ffic. They
s2'd et fssies wis now befors the FCC. # 7 ¢+ °
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Attachment g

Internet Traffic Terminating Compensation Issuc

SEVERAL STATES ACTED PENDING FCC REVIEW OF THIS ISSUE OR RECOGNIZING THAT THEIR ORDERS MAY
NEED TO BE LATER MODIFIED BASEQ ONA FCC RULING.

Petition of MES for Arbitration of Interconnection
Rates, Tesms and Conditions with US West
Communications, Inc., Docket Nos. UJ-2752-96-
362, et al., Opinion and Order dated October 23,

1996.

"The Commission will adopt the exemption permitted by the
FCC. However, the Agreement should indicate that if and
when the FCC modifies the access charge exemption, the
Agreement will also be modified.” (p. 7)

Delaware

Petition of MCI for the Arbitration of Unresolved
Interconnection Issues with Bell Atlantic, Dogket
No. 97-323, Arbitration Award dated

December 16, 1997,

*The FCC may someday reach a clearly contradictory
conclusion. However, there is no reason to assume in
advance that it will. Moreover, a deferral of authority here
appears to leave & substantial gap in the event that there is no
such FCC determination. In contrast, exercising authority
here to adopt the position urged by BA-DEL presents no
substantial problem should the FCC decide in the future that it
will use federal authority 10 negate the action tuf.on here,
Thus, there are also substantial practical grounds to favor
reaching a decision on this issue in this arbitration, rather than
deferring one indefinitely, as BA-Del proposes.” (pp. 14-15)

Teleport Communications Group Inc. vs. lllinois
Bell; Complaint as to Dispute over a Contract
Definition, Docket Nos, 97-0404, et al., Order
dated March 11, 1998.

*There is no dispute that the FCC is currently considering
various issues regarding Internet communications. However,
the initiation of that proceeding prowdes an insufficient basis
for deferring a decision here, It is possible that the FCC may
reverse itself and institute some type of access charge or other
compensation regime which would be applicable to carriers,
or ISPs or other telecommunications end-users. It is also
quite plausible that the FCC may conclude that the current
situation so recently determined by the FCC, should remain
undisturbed. The ultimate conclusion, as well as its timing
can only be the subject of speculation. This Commission
anticipates that if the FCC institutes a change in policy which
impacts the interconnection agreements or any other aspect of
state policy, the parties will bring that matter to the

Commission's attention in an appropriate fashion.” (p. 13)
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Internet Traffic Tcrminating Compénsation Issue

SEVERAL STATES ACTED PENDING FCC REVIEW OF THIS ISSUE OR RECOGNIZING THAT THEIR ORDERS MAY

Maryland

Complaint against Bell Atlantic-Maryland, Inc. for
Breach of Interconnection Terms, and Request for
Immediate Relief by MFS Intelenet, Letter to David
E. Hall and Andrew D. Lipman by MD P.S.C,
dated September 11, 1997,

*Moreover, we note that this matter is currently being
considered by the FCC and may ultimately be resolved by it

.. Inthe event that the FCC issues a decision that requires
revisions to the directives announced herein, the Commission
expects that the parties will so advise it."

Michigan

Application for Approval of an Interconnection
Agreement between Brooks Fiber and Ameritech,
Case Nos. U-11178, et al., Opinion and Order dated

January 28, 1998,

"The Commission concludes that it need not withhold a ruling
at this time ... When the FCC rules in the pendmg docket, the
Commission can determine what acuon if any, is requlred .

{pp. 14-15)

Missouri

Petition of Birch Telecom for Arbitration of the
Rates, Terms, Conditions and Related
Amangements for Interconnection With
Southwestern Bell Telephone Company, Case No.
TO-98-278, Order dated April 23, 1998.

"The record presented by the parties is not sufficiently
persuasive to make a final decision on the reciprocal
compensation issue in light of the FCC's pending proceeding
on the same issue.” (p. 7)

*...the Commission finds that it would not be appropriate to
determine whether the traffic to ISPs constitutes local traffic
until the issue of compensation is resolved by the FCC. The
Commission will direct the parties to file a notice with the
Commission within ten days after the FCC makes its
determination on the reciprocal compensation issue.* (p. 7)

West Virginia

Petition for Arbitration of Unresolved Issues for the
Interconnection Negotiations between MCI and
Bell Atlantic, Case No, 97-1210-T-PC, Order dated

January 13, 1998.

*If the FCC should change its position, then the Commission
expects interconnection agreements to be applied in
accordance with the FCC's new policy.” (p. 30)

*The Intemnet-bound traffic issue is currently pending before
the FCC." (p. 39)

"The Parties shall bring the FCC's final determination
regarding this issue to the Commission's attention as soon as
possible to allow the Commission to consider whether any

further action is appropriate.* (p. 40).
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Internet Traffic Terminating Compensation Issue

SEVERAL STATES ACTED PENDING FCC REVIEW OF THIS ISSUE OR RECOGNIZING THAT THEIR ORDERS MAY
NEED T TO BE LATER MODIFIED BASED ON A FCC RULING

~(riote

Contractual Dispute About the Terms of
Interconnection Agreement Between Ameritech
and TCG, Docket Nos. 5837-TD-100, et. al., Letter
to Ms. Rhonda Johnson and Mr. Mike Paulson by
WI P.S.C. Staff dated March 31, 1998,

“Although the FCC may some day reach a different
conclusion than the Commission, we have no reason to
presume in advance that such will be the case. The parties
can always bring any FCC decision to the attention of the
Commission, so it can consider whether further action is

appropriate.” (p. 4)

*The Commission also decided that postponing a decision to
await a Federal Communications Commission decision is not

in the parties' interest or in the public interest *
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D/OR UNIVERSAL SERVICE
StarellE |20 i

Internet Traffic Terminating Compensation Issue

STATE ORDERS BASED ON THE NOTION THAT THERE WAS NOTHING IN PREVIOUS FCC RULINGS TO PRECLUDE
STATE ACTION AND THAT STATE DECISIONS WERE CONSISTENT WITH PREVIOUS FCC ACCESS REFORM

Colorado

Petition of MFS for Arbitration with US West
Docket No. 96A-287T, Decision No. C96-1185

dated November 8, 1996.

“We have searched the Act and FCC Interconnection Order
and find no reference to this issue.” (p. 30)

Connecticut

Petition of the Southern New England Telephone
Company for a Declaratory Ruling, Docket No. 97-
05-22, Decision dated September 17, 1997,

“The Department considers call originating and terminating
between these customers (ISPs and other SNET customers)
within the same locat calling area to be local, and, therefore,
should be subject to the mutual compensation arrangements
adopted in the Plan. This is consistent with the FCC's
position that ISPs may pay business rates and the appropriate
subscriber line chanrge, rather than interstate access rates,
even for calls that appear to traverse state boundaries. Access

Charge Order §342."

Florida

Complaint of Worldcom Against BellSouth for
Breach of Terms of Interconnection Agreement,
Docket No. 971478-TP, Memorandum dated
February 26, 1998, Commission decision pending.

“Staff believes a finding on the part of the Commission that
ISP traffic should be treated as local for purposes of the
subject interconnection agreement would be consistent with
the FCC's treatment of ISP traffic, all jurisdictional issues

aside.” (p. 11)

North Carolina

Interconnection Agreement Between BellSouth and
US LEC, Docket No. P-55, SUB 1027, Order dated

February 26, 1998,

*The FCC has not squarely addressed this issue, although it
may do so in the future. While both sides presented extensive
exegeses on the obscurities of FCC rulings bearing on ISPs,
there is nothing positive in the FCC rulings thus far." (p. 7)

Oklahoma

Application of Brooks Fiber for an Order
concerning Internet Traffic, Cause No. PUD
970000548, Order No. 423626 dated June 3, 1998,

“The Commission finds it noteworthy that to date the FCC
has not attempted to block those decisions on the grounds that
the calls are inherently interexchange and interstate in nature,
as alleged by SWBT." (p. 10)

“No support has been offered to show that the FCC has acted
in any manner to limit or dictate the type of compensation
local exchange carriers can assess each other under an
interconnection agreement for termination of traffic destined

to ISPs.” (p. 11)
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Internet Traffic Terminating Compensation Issue

STATE ORDERS BASED ON THE NOTION THAT THERE WAS NOTHING IN PREVIOUS FCC RULINGS TO PRECLUDE
STATE ACTION AND THAT STATE DECISIONS WERE CONSISTENT WITH PREVIOUS FCC ACCESS REFORM

AND/OR UNI VERSAL SER VICE DE CISIONS.

Petition of MFS for Arbitration, ARB 1, Arbitration
Decision dated November 8, 1996.

"There is no reason to depart from cxumng law or speculating
what lhe FCC might ultimately conclude in a future

proceednng (p. 13)

Complaint and Request for Expedited Ruling of
Time Warner, Docket No. 18082, Order dated

March 2, 1998,

*The Commission agrees with the FCC's view that the
provision of Intemet service via the traditional
telecommunications network involves multiple components.”

(p. 4)

Washington

(a) Petition for Arbitration Between MFS and US
West, Docket UT-960323, Arbitrator's Report and
Decision dated November B, 1996,

(b) US West Communications, Inc. v. MFS
Intelenet, Inc., et. al,, No. C97-222WD, Order on

Motions for Summary judgment dated January 7,
1998.

* It is premature to change the treatment of ESPs at this time."
(. 26)

*The WUTC did not act arbitrarily or capriciously in deciding
not to change the current treatment of ESP call termination
from reciprocal compensation to special access fees. The
decision was properly based on FCC regulations which
exempt ESP providers from paying access charges. See 47

C.F.R. pt. 69." {p. 8)
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Internet Traffic Terminating Compensation Issue

_STA TES_THA T DID NOTREFE__RENCE FCC'S ORDERS OR PENDING FCCACTIONIN T HEIR DECISIONS.
linEStatei |7 2T Docket Referenc

Minnesota Consolidated Petitions of AT&T, MClmetro, and
MFS, for Arbitration with US West, Docket Nos.
P-442, et al., Order dated December 2, 1996.

No reference to the FCC orders or pending action
regarding this issue.

New York Proceeding on Motion of the Commission to
Investigate Reciprocal Compensation Related to
Intemet Traffic, Case No. 97-C-1275, Order
Closing Proceeding dated March 19, 1998,

The only mention of pending FCC action is in the
NY Commission's summary of the parties’
positions.

Virginia Petition of Cox for Enforcement of Interconnection
Agreement with Bell Atlantic and Arbitration
Award, Case No. PUC970069, Final Order dated

October 27, 1997.
No reference to the FCC.
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BellSouth Telecommunications, Inc.
FPSC Docket No. 981008-TP

Exhibit JH-4
December 10, 1998
Bell Atiantle Nevwark Services, Inc. Michael E Clover Page | of 7
8tk Floor
Arliogwn, Virginin 22201
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‘Washington, DC 20554

Re: Reciprocal Compensation On Internet Traffic (Dkts CCB 97-30 and 96-98)
Dear Mr. Mertin and Mr. Misener:
This follows up on two points from our meeting yesterday.

First, the FCC should not preempt the states’ ability to reconsider their decisions
concerning the applicability of reciprocal compensation to Internet traffic. Rather, the
FCC should expressly say that it is ot addressing What effect its order has on existing
agreements or prior state orders addressing those agreements. State regulatory
commissions are in the best position to address those issues. And a number expressly
said that they will do so once the FCC releascs jts order addressing the pature of the
traffic (examples are attached).

In contrast, some parties urge the FCC to preempt the ability of state commissions
to reconsider their prior orders. It should do so, they say, either directly by requiring
thew to leave existing arrangements in place, or indirectly by inserting language into the
order that effectively dictates to the states the factors to “consider” in re-examining their
decisions. But preemption by any name is still preemption, and efforts to foreclose any
meaningful role for the states should be rejected.

Second, there is no reason to think the states are not up to the task of interpreting
existing agreements. Once the nature of the traffic is clarified, the individual agreements
can be interpreted according to basic principles of contract law. The states are at least as
well suited for this task as the FCC.

For example, the express terms of Bell Atlantic’s agreements say that reciprocal
compensation applies only to calls that are Jocal on an end-to-end basis. And the most
basic principle of contract law is that contracts must be interpreted based on the exﬂress &
language of the contract itself, See Restatemnent {Second) of Contracts § 203(b) at 93
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(“Express terms are given greater weight than cotrse of performance, course of dealing,
usage of trade...."); see also United States v. Armowr & Co., 402'U.S. 673, 682 (197})
(the scope of an agreement “must be discerned within its four comers, and not by
reference to what might satisfy the purposes of one of the parties to it'™).

Likewise, despite requests to do so, Bell Atlantic refused to agree that Internst
traffic is local or that it is subject to reciprocal compensation. And a closely related
principle of contract interpretation is that courts (or agencies) may not read terms into a
contract that the parties did not agree to include. See Coca-Cola Bottling Comp. v. The
Coca-Cola Company, 769 F. Supp. 599, 616-617 (D. Del. 1593) (“*Courts do not rewrite
contracts to include terms not assented to by the parties.™); 17A Am. Jur. 2d Contracts §
340 (“A court may rot make a new contract for the parties or rewrite their contract under
the guise of construction;” for example, it may not impose on one of the parties terms
which it did not voluntarily consent 1o include).

T would be happy to address any questions you may have,

Sincerely,

Nﬁchqel EYGlover

Attachment.
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Examples of State Commissions That Have Said They May
Revisit Their Reciprocal Compensation Decisions

Magsachusetts:

“We agres with Bell Atlantic that the FCC has jurisdiction over
Internet troffic. Piursuant 1o that authority, the FCC may mak= a
determination in proceedings pending before it that could require us to
modify our findings in this Order. See FCC Comments on Request by
ALTS for Clarification of the FCC’s Rules Regarding Reciprocal
Compensation for Information Service Provider Traffic, and Public
Notice, CC Docket 97-30 (rel. July 2, 1988, 12 FCC Red $715) (FCC
stated that it has not yet determined whether CLECs are entitled to
reciprocal compensation for terminating Internet raffic); sce also In the
Matter of GTE Telephone Operators [sic], GTOC Tariff No. 1, 1, GTOC
Transmittal No. 1148, CC Docket No. 98-79 (rel. August 20, 1998)."

Compiaint of WorldCom Technologies, In¢., D.T.E. 97-116 at 5,n.11 (Mass. Dept. of
Telecom. and Energy, Oct. 2], 1958) (emphasis added).

Maryland:

“The Commissiox recognizes that there is 2 question as to whether
these commumications are ‘jurisdictionally interstare communications.’
See In the Matter of MTS and WATS Market Structure, 97 F.C.C. 2d 682,
paragraphs 82-83 (1983). However, it does not belicve that this question
affects the result herein because of the Federal Communications
Commission’s (‘' FCC’) requircment that although ISPs use incumbent
LEC facilities to originate and terminate interstate calls, these services
should be purchased ‘under the same intrastate tariffs available to end
users.” In the Marter of Access Charge Reform, FCC 92-158, paragraphs
341-342 (1997). Moreover, we note this issue is currently being
considered by the FCC and may ultimately be resolved by it. In the Matter
of Request by ALTS for Clarification of the Commission’s Rules
Regarding Reciprocal Compensation for Information Service Provider
Traffic, CCB/CPD 97-30. In the event the FCC issues a decision that
requires revision ro the directives announced herein, the Commission
expects the parties will so advise it."

Letter Order by Daniel Gahagan, Executive Secretary, Maryland Public Service
Commission, at 1 (Md. PSC Sept. 11, 1997) (emphasis added).
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West Virginia:

“Although the Corumission agrees that a fina] determination on
this matter rests with the FCC, it iy clear that, historically, calls that
originate and are terminated to ISPs in local calling areas are treated as
local traffic. . . . The fact that the FCC may be reconsidering — and
conceivably may abandon — its policy that ISP calls originating within
local calling areas should be considered local traffic, does not alter the fact
that this is the policy currently in effect.”

“If the FCC should change its position, then the Commission
expects interconnection agreements to be applied in accordance with the
FCC'’s new policy. Moreover, the parties will be directed to bring the
FCC'’s final determination to the Commission's attention in order to allow
it 1o consider whether any further action is appropriate.”

MCI Telecommunications Corporation, Case No. 97-1210-T-PC at 29-30 (W.Va. PSC
Jan. 13, 1998) (emphasis added).

Ohio:

“We also recognize that the FCC is in the process of considering
arguments addressing these broader policy implications. The FCC's
deliberations could, therefore, have an impdct on this Commission’s view
of the issues presented by the parties in this complaint. We specifically
reserve our rights to consider these policy implications in a future
proceeding.”

Complaint of ICG Telecom Group, Inc., Case No. 97-1557-TP-CSS, at 8 (Pub. UsiL
Com’n. Ohio, Aug. 27, 1998) (crmphasis added).

Michigan:

“Further, Ameritech Michigan's position depends on a conclusion
that calls to ISPs cannot be separated into a local call and a subsequent
communication with the information service provider.... Asto the
meaning of the FCC’s prior rulings and pronouncernents, the Commission
is not persuaded that the FCC has ruled as Ameritech Michigan asserts. In
fact, the FCC's more recent statemnents have moved away from the view
upon which Ameritech Michigan’s position depends. When the FCC rules
in the pending docket, the Commission can determine what action, if any,
is required.”

In re Brooks Fiber Communications of Michigan, Inc., Case No. U-1178, et al,, at §4-15
(Mich. PSC Jan. 28, 1998) (emphasis added).
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inois:

“If the FCC had concluded that calls to ISPs are jnterstate in pature
and thus that the connections between incumbent LECs and Internet ISPs
were interstate in nature, like those between incumbent LECs and IXC's for
pwrposes of interstate calls, it would have concluded that it has the
authority to address those compensation issues.™

S L R

“There is no dispute that the FCC is currently considering various
issues regarding intcrmet communications.... The ultimate conclusion, as
well as its timing can only be the subject of speculation. This Commission
anticipates that if the FCC institutes a change in policy which impacts the
interconnection agreements or ary other aspect of state policy, the parties

will bring that matter to the Commission s attention in an appropriate
Jashion.”

Teleport Communications Group v, [llinois Bell, Docket No, 97-0404 at 12-13 (Tl
Comm. Com’n., March 11, 1998) (emphasis adged).

“After reviewing relevant FCC precedent, this court finds that the
FCC has not reached a coherent decision on the issue of the compensation
of LECs providing Intemet access. This result is due, in part, to the fact
that the Internet, as a recently new development to the telecommunications
world, presents questions that have not previously been addressed by FCC
decisions and policy.... Thus, the precise isshe under review in the instant
case is currently being decided by the FCC. As of the date of this
Memorandum Opinion and Order, the issue has not been resolved. Any
ruling by the FCC on that issue will no doubt affect future dealings
between the parties on the instani case.”

L

“Second, this court finds that the ICC's determination that calls to
the ISP terminate at the ISP is not contrary to federal law and is supported
by substantial evidence. Ameritech’s argument that federal law requires
that this court adopt a *jurisdictional’ standard for termination that would
be measured on an ‘end-to-end’ basis is not convincing "

L

“Instead of classifying the web sites as the jurisdictional end of the
communication, the FCC has specifically classified the [SP as an end user.
Given the absence of an FCC ruling on the subject, this court finds it
appropriate to defer to the ICC’s finding of industry practice regarding call
termination.”

lllinois Bell Tel. Comp. v. Worldecom Technologies, Inc., No. 98 C 1925, Mem. Op. and
Order at 17-18, 26-27 (N.D. Il1. July 21, 1998) (citations and footnates omitted)
{cmphasis added).
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Arizona:

“The Commission will adopt the exemption permitted by the FCC.
However, the Agreement should indicate that if and when the FCC
modifies the access charge exemption, the Agreement will also be
modified.”

MFS Communications Comp., Inc., 1996 WL 787940 *5 (Ariz. Corp. Com'n Oct. 29,
1996) (emphasis added).

Delaware:

“The FCC may someday reach a contradictory conclusion.
Howevet, there is no reason to assume in advance that it will. Moreover, a
deferral of authority here appears to leave a substantial gap in the event
that there is no FCC determination. In contrast, exercising authority here
to adopt the position urged by BA-Del presents no substantial problem
should the FCC decide in the future thar it will use federal authority to
negate the action taken here. Thus, there are also substantial practical
grounds to favor reaching a decision on this issue in this arbitration, rather
than deferring one indefinitely, as BA-Del proposes.”

Petition of MCI, Dkt No. 97-323, Arbitration Award at 14-15 (Del. PSC, Dec. 16, 1997)
(emphasis added). N

Missouri: -

“[TThe Commission has been advised by the parties and takes
official notice that, as w0 the crucial issue in this case, i.e. reciprocal
compensation under this type of scenaxio, the FCC has requested
comments and taken the matter under advisement in Docket No. 97-30.
The record presented by the parties is not sufficiently persuasive to move
this Commission to make a final decision on the reciprocal compensation
issue in light of the FCC's pending proceeding on the same issue.”

xPWw

“[Plrior to a decision from the Federal Communications
Commission on the issue of recipracal compensation for traffic to ISPs
within a {ocal cailing scope, the parties shall compensate one another for
such traffic in the same manner that local calls to non-ISP end users are
compensated, subject 10 a true-up following the Federal Communication
Commission's determination on the issue.”

In re Birch Telecom of Missouri, Inc., 1998 WL 324141 *3, *5 (Mo. PSC Apr. 24, 1598)
(cmphasis added). i
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North Carolina:

“The FCC has not squarely addressed this issue, although it may
do so in the future. While both parties presented extensive excgeses on
the obscwrities of FCC rulings bearing on ISPs, there is nothing dispositive
in the FCC rulings thus far."

In re Intcrconnection Apgreement Between BellSouth Telecommunications, Ine. and Us
LEC of North Carolina, LLC, Dkt No. P-55, SUB 1027 at 7 (N.C. PUC Feb. 26, 1998)
(emphasis added).

Florida:

“The FCC has not yet decided whather ISP traffic is subject to
reciprocal compensation. While the FCC has determined that [SPs
provide interstate services, it appears that the FCC may consider those
services scverable from telecommunications services, as we explain
below. No FCC order delineates exactly for what purposes the FCC
intends ISP traffic to be considered local. By the same token, the FCC has
not said that ISP traffic cannot be considered local for all regulatory
purposes. ]t appears that the FCC has largely been silent on the issue.
This leads us to believe the FCC intended for the states to exercise
jurisdiction over the local service aspects of ISP traffic, unlesy and until
the FCC decided otherwise.™ )

Complaint of WorldCom Technologies, Inc., Dkt No. 971478-TP, Order No. PSC-98-
1216-FOF-TP at 8-9 (Florida P.S.C., Sept. 15, 1998) (emphasis added).

November 4, 1998
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The Long History of Seven-Digit Dialing
Arrangements Used to Provide Interstate Services

I. Introduction

When an end user uses the services of an Internet Service Provider ("ISP") to obtain
access to the Internet, he or she typically dials a seven-digit telephone number to reach the
ISP’s local node, through which the end user is connected to the Internet. Competitive local
exchange carriers ("CLECs") and ISPs have made much of this faci in the various proceedings
in which state commissions have been asked to determine whether such calls are subject to
reciprocal compensation obligations under local interconnection agreements between CLECs
and incumbent local exchange carriers. The CLECs and ISPs have argued that calls that are
connected to the Internet through an ISP are "local traffic” that originates and terminates in
the same exchange, and are therefore subject to reciprocal compensation pursuant to the
requirements of Section 251(b) of the Communications Act. They have based this claim in
large measure on (1) the fact that end users dial a seven-digit "local"” telephone number to
reach the ISP's local node; and (2) the fact that the ISPs pay local business rates under state

tariffs for the telephone lines that the end users dial into.

In fact, seven-digit dialing arrangements are -- and have for decades been -- used to
provide interstate services_. Indeed, the entire history of the development of long distance
service competition revolves around the use of local exchange service, accessed by dialing a
seven-digit "local”" telephone number, to provide interexchange services. The Federal
Communications Commission's ("FCC's") jurisdiction over local exchange facilities and
services when used in connection with the provision of interstate service is clearly established

and undisputed. This jurisdiction is, of course, based on the fact that the local exchange



facilities are used as a part of an interstate "communication by wire"" -- the communication

does not originate and terminate int the local exchange. Examples of interstate services
provided through the use of seven-digit “local” dialing arrangements include interstate foreign
exchange ("FX") service, common control switching arrangement (CCSA") service, interstate

enhanced services, "dial-around" services, and certain pre-paid calling card services.

In addition, as explained below, all of the elements and features of ISP Internet
communications that are cited by the CLECs and ISPs as evidence that the dialed call
"terminates” in the local exchange are also present in one, or more, of the other interstate
services provided through the use of seven-digit "local" dialing arrangements. ISP Internet
communications and the other service arrangements described below are perfectly analogous.
The local exchange facilities used to provide these other interstate services are deemed by the
FCC to be in interstate use, and are regulated accordingly. For the exact same reasons, and to
the exact same extent, the local exchange facilities used to communicate over the Internet via

an [SP are in interstate use.

II.  Interstate FX and CCSA Service
Perhaps the earliest use of seven-digit dialing arrangements in interstate
communications was interstate foreign exchange service. FX service permits a company in one

city to make calls from, and receive calls at, a local business number in a second city in

another state, without paying per-minute interstate long distance charges. The company pays a

v 47 U.8.C, § 152(a).
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local exchange carrier ("LEC") in the second city (the "open end") for a local business
telephone line. It also leases a private line between the two cities from an interexchange
carrier. The local business line is then connected to the private line. This service arrangement
permits end users in the distant city to reach the company by dialing a seven-digit "local”
telephone number. For example, assume that the Acme Food Distribution Co. is based in
Atlanta. It wants its customers in Miami to be able to reach it by dialing a "local" number
(perhaps because it wants-to appear to be a "local" business or to be "close" to its customers).
So it pays for a local business FX line in Miami, and leases a private line between Miami and
Atlanta. When its customers dial the company's seven-digit local number in Miami, the call is
routed (transparently) over the private line to the company's headquarters in Atlanta. The
company can also use the service to obtain a "local" dial-tone in Miami and make calls to

Miami at local rates.

Common Control Switching Arrangement service is another example of an interstate
service provided through the use of seven-digit "local" calls. CCSA service permits a large
customer (such as a company with offices in various locations around the country) to
communicate over its internal private line network with the various locations on the network
and with any telephone subscriber off the network in any city in which it has an office, through
interconnection with local exchange service or FX service. For instance, assume that the
Acme Food Distribution (;o. has locations in Atlanta, Miami, Charlotte, and several other
locations, all connected using CCSA over a private line network. An Acme employee at a

customer site in Atlanta wants to call another customer in Charlotte. The employee calls

Acme's local network node in Atlanta by dialing a seven-digit "local” number. Once




connected to the network, the employee enters a code (e.g., a PIN number) and the desired
telephone number in Charlotte. The local node in Charlotte then dials the local number the
employee is trying to reach. Thus, this interstate communication involves two seven-digit

"local” dialing arrangements.

FX service and CCSA service are both closely analogous to ISP Internet
communications. In all three cases, an end user dials a "local" seven-digit number to initiate
the communication. In all three cases, the telephone line associated with the seven-digit
numbser is tariffed and paid for at local business rates, under state tariffs. In all three cases, the
communication is interstate in nature. In the case of both a CCSA call that originates "off-net"
(i.e., by someone dialing into the CCSA-based private network) and an ISP Internet
communication, the end user enters additional digits or codes in order to complete the

communication and reach the intended destination.

In 1980, the FCC asserted jurisdiction over the seven-digit "local" calls used in
connection with the provision of interstate FX and CCSA services and preempted a New York
Telephone Co. tariff filed with the New York Public Service Commission that sought to
impose a surcharge on interstate FX and CCSA customers.” The U.S. Court of Appeals for

the Second Circuit upheld the FCC's order, holding that the agency properly claimed

"jurisdiction over local exchange service when used in connection with interstate FX and

¥ See New York Telephone Co., Memorandum Opinion and Order, 76 FCC 2d 349 (1980).




CCSA services."?

II. The Role of Seven-Digit Dialing Arrangements
In the Development of Long Distance Competition

This background on FX and CCSA services is instructive for several reasons. First,
while there are significant technical differences between the way an interstate FX (or CCSA)
call is offered over the network and the way an interstate interexchange call (i.e., a traditional
long distance o; message -telecommunications service) is offered, once the FX call is "set up,”
it is identical from the end user's perspective to a traditional interstate interexchange call. This
similarity was used by MCI when it used FX arrangements to initiate the era of competition in
U.S. (and global) telecommunications. In September 1974, MCI filed a tariff introducing a

new service called "Execunet,"?

which was the first competitive public switched long distance
service.¥ Using this service, MCI's customers could call any telephone number anywhere in
the U.S. To make such a call, the customer would first dial a seven-digit "local access™

telephone number to reach MCI. Once the call was answered, the customer would enter an

authorization code and then the telephone number he or she wanted to reach.?

¥ See New York Telephone Co., 631 F. 2d 1059 (2nd Cir.) (1980) at 1062.

¥ Microwave Communications, Inc., Tariff FCC No. 1 (1974).
¥ MCI's national services were based in part on resale, and in part on the use of MCI's own facilities. All
of MCI's facilities-based national services were FX/CCSA-based services.

¢ Because the equipment MCI used to answer calls to its local access numbers could recognize only tones,
and not pulses, customers without touch-tone service had to buy little devices to use MCI's Execunet service.
Such customers would enter their authorization code and the telephone number they wanted to reach into the
device, and then hold the device up to the mouthpiece of the telephone. Some of these devices sold to generate
these tones featured extra computational features just like calculators.



Because customers’ calls to MCI's "local access” numbers were identical in ali respects
to regular seven-digit local telephone calls, many states initially viewed seven-digit "local"
calls to MCI as falling within their jurisdiction. In addition, because MCI used FX service
"open ends" to terminate calls, many states viewed MCI as engaging in the unlawful resale of
local exchange services, which many states prohibited at that time. Indeed, many of the same
issues discussed today in the context of ISP Internet communications were present in the
jurisdictional debates of the 1970s about MCI's Execunet service. Then, as now, all of the
~ following issues were raised in the debate over whether seven-digit calls into MCI's Execunet
service were subject to FCC or state jurisdiction: the difficulty or impossibility of identifying
and measuring "local” calls to MCI's local access numbers; the fact that additional calling
information and validating information was entered after "completion” of the local call; and the
fact that MCI had its own "separate” interstate network that it interconnected with the local

telephone companies' exchange facilities were all raised as issues in these debates.

Nonetheless, the FCC quickly and successfully asserted jurisdiction over the "local”
calls placed to MCI's Execunet local-access numbers, notwithstanding the fact that such calls
did not differ in'any way technically from other local telephone calls that remained subject to
the state commissions’ jurisdiction. After asserting its jurisdiction, the FCC embarked on a
multi-year series of negotiations and proceedings designed to develop an appropriate
mechanism to compensate.ﬂle local telephone companies for the use of their facilities to carry
seven-digit calls made in connection with MCI's Execunet service. During the entire period of
negotiations and proceedings -- that is, long after the FCC had asserted jurisdiction -- state-

tariffed local exchange rates continued to be paid for such calls.



IV. "Déja Vu All Over Again"

One cannot help but be struck by the tremendous parallels between the issues
confronted in the early years of long distance competition and the current issues surrounding
interstate enhanced services and ISP Internet communications, particularly with respect to
determining the appropriate mechanisms and rates to be charged for the use of local exchange
facilities to provide these services. Just as it took years for the FCC to adopt the mechanisms
and set the rates under which MCI and other long distance carriers compensate LECs for the
use of their local exchange facilities to provide interstate services, there have been long years
of FCC delay in determining the appropriate compensation to be paid to LECs for seven-digit

calls used to provide interstate enhanced services or Internet communications.

Arguments to the effect that calls to an ISP (through which the end user is connected to
the Internet) are purely "local" traffic that terminates at the ISP echo the claims of the 1970s
about seven-digit "local" calls into MCI's Execunet service. The current claims also feature
the resurgence of such themes as the lack of measurement capability, the unfairness of
imposing the same universal service obligations as apply to other interstate service providers,
and dire warnings that the imposition of access charges or other charges could potentially
"kill" competition.” As Mamie Eisenhower said, "things are more the same now than they

ever were."

¥ Of course, in the 1970s and 1980s, as now, most residential local exchange service was provided at a flat
rate, so that no revenue whatsoever was collected on a per-minute or per-call basis from the residential end-users
who placed calls to MCI's Execunet service.




Concerns about hampering competition were at the origin of the FCC's initial decision
in 1983 to temporarily postpone the application of interstate access charges on interstate
enhanced services. The FCC has repeatedly allowed this supposedly temporary exemption
from access charges to last for 15 years, even though any legitimate claim to be assisting a
struggling, "infant industry” has long since lost all validity. The interstate enhanced services
industry now has a higher market capitalization than the entire telecommunications industry,
and can hardly €laim any-more to need special protection in order fo mature. However, the
FCC's delay in removing the so-called ESP exemption -- admittedly caused in part by heavy
political pressure -- cannot in any way be read as either an abdication or delegation of the
FCC's authority over "local” calls to interstate enhanced services. In fact, as is well known, if
a company selling products or services over FX lines changes the way it does business and
provides automated voice storage as part of its technical configuration, the rate it pays for FX
service changes from an interstate Feature Group A (FGA) rate to a local exchange service

rate.¥

For more than 15 years, the FCC has required fully subject local exchange carriers to
price access for interstate enhanced services and Internet services at local exchange tariff rates,
and it has prohibited states from developing innovative -- or indeed any -- approaches to ensure
that LECs are compensated for such calls. Given that the FCC has thus frozen out

consideration of any alternative compensation mechanisms for interstate ESP and Internet

4 FGA is, of course, a serving arrangement -- that is, a type of access provided under interstate tariff (and
perhaps also under state tariffs), Its chief feature is that it is a line-side connection that includes a local telephone
number. Customers who purchase interstate FX service typically do so through a FGA arrangement (FX can also
be purchased using a Feature Group B arrangement}.



access traffic, and has prohibited states from permitting telephone companies to assess any
special charge to consumers for these calls, it is ironic that the FCC is now anxious to endorse

or validate the transfer of millions of dollars from incumbent LECs to CLECs.

Today, residential telephone subscribers can make seven-digit calls for a variety of
purposes. A seven-digit number may be used to initiate an interstate interexchange call (using
a dial-around service), interstate enhanced service or Internet call (ESP or ISP), interstate FX
or CCSA call, or a local call.¥ Each of these interstate examples is charged at a different
level - all pursuant to FCC order. In each and every case, if the local number being called is
served by a CLEC and the subscriber calling is served by BellSouth, BellSouth cannot identify
the call as interstate or measure the duration of the call itself.™ In each case, the only
mechanism by which the interstate nature of the call could be determined (short of intercepting
or monitoring calls) is if the interstate party (interexchange carrier, ISP, or ESP) were required
to identify itself to its carrier (CLEC), and if the CLEC were required to report that
information to BellSouth. If such a self-reporting approach were deemed to be undesirable or
unenforceable, some alternative such as the flat monthly charge used for Execunet service (and
its equivalents) could be employed. In any event, the ball is squarely in the FCC's court, as it
has been for the 15 years in which the FCC has been anticipating a "permanent” solution to

these issues.?

¥ Of course, it can also be for an intrastate toll or intrastate enhanced service call as well.

g If interstate service is provided over dedicated trunks, this usage over such trunks can be measured, but
this requires the cooperation of the CLEC.

w Some parties have suggested that because BellSouth cannot identify which seven-digit calls that are placed
to a telephone number served by a CLEC are jurisdictionally interstate, or measure the duration of such calls,




While it is important to recognize and focus upon the similarities between the issues
and arguments faced today and those faced 15-20 years ago during the “birth of competition”
era, it is also vitally important to recognize the differences. Most noteworthy among these is
that, in the earlier era, there was a fundamental policy disagreement between federal and state

regulators.

While federal regulators were (at least after the Execunet decision) attempting to
promote competition, virtually all state regulators then believed that competition was
inconsistent with the universal service policies they were following. Therefore, they
vigorously opposed it. Consequently, the battle over whether "seven-digit calls” dialed to a
local number assigned to an interexchange carrier were subject to FCC or state jurisdiction

involved a choice of competing policy objectives.

In contrast, today, there is a broad and deep policy agreement between the FCC and the
states. Indeed, the FCC apparently is seeking ways to validate state decisions concerning
reciprocal compensation for calls that do not originate and terminate within the same local
exchange. While clearly sympathetic to these state efforts to strengthen, and indeed subsidize,
new entrants through the award of millions of dollars in reciprocal compensation for Internet

access, the FCC has had no choice but to acknowledge more than two decades of its own

{..continued) '

seven-digit calls to an ISP served by a CLEC are therefore "local” traffic subject to reciprocal compensation. This
argument is absurd and ignores established precedent. The jurisdictional nature of traffic is in no way determined
by or contingent upon the originating LEC’s ability to identify or measure such traffic. It is determined by the
end-to-end nature of the communication. When a BellSouth customer calls the seven-digit "local” telephone
number served by a CLEC and used by a provider of "dial-around" interstate interexchange service, BeliSouth
cannot possibly identify or measure such traffic as interstate. Yet there is no question under FCC rules that such
traffic is interstate in nature and subject to interstate access charges.

10



precedents and court rulings uniformly finding calls such as these to be part of end-end
interstate communications. The FCC, however, has not done 2 sufficiently thorough job of
placing in the proper historical context the "two-call” and local call arguments that have been
raised with respect to ISP Internet communications. Further, the FCC cannot find any
authority under the Communications Act to require BellSouth (or any incumbent LEC) to pay

reciprocal compensation to a CLEC for the use of local plant in interstate service.
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