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INTRODUCTION 

This volume contains copies of the comments received by the participants in response to the 

six primary issues identified in the first workshop. Given the diversity of affected interests in this 

project, all participants were encouraged to communicate among themselves and to seek grounds 

for a reasonable settlement. To expedite such communication, the majority of documents filed by 

the participants were posted on the FPSC's Internet homepage and will remain available on the 

homepage until the 1999 legislative session has adjourned. These documents can be accessed by 

following these steps: 

1. 
2. Scroll down to DOCKETS. 

3, 
4. 

5. Scroll down to 980000B-SP. 

6. 

7. 

Go to the FPSC homepage at http://www.scri.netPSC 

Click on CURRENT DOCKET ACTIVITY. 
Click on OPEN GENERIC DOCKETS. 

Click on DOCUMENT FLINGS INDEX. 

Click on the appropriate document number (one of the numbers in bold type on the 

left side of the screen). 

Copies of these documents can also be obtained by contacting the FPSCs Division of Records and 

Reporting at the following telephone number: (850) 413-6770. 
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STAFF WORKSHOP I1 

Project No. 980000B-SP 
Access by Telecommunications Companies to 

Customers in Multi-tenant Environments 

Wednesday, August 12,1998 - 9:30 am. 
Betty Easley Conference Center - Room 152 

ISSUES 

I. In general, should telecommunications companies have direct access to customers in multi- 
tenant environments? 

n. What must be considered in determining whether telecommunications companies should 
have direct access to customers in multi-tenant environments? 

A. 

B. 

C. 

D. 

E. 

F. 

G. 

How should “multi-tenant environment” be defined? That is, should it include 
residential, commercial, transient, call aggregators, condominiums, office buildings, 
new facilities, existing facilities, shared tenant services, other? 

What telecommunications sewices should be included in “direct access,” i.e., basic 
local service (Section 364.02(2), F.S.), Internet access, video, data, satellite, other? 

In promoting a competitive market, what, if any, restrictions to direct access to 
customers in multi-tenant environments should be considered? In what instances, 
if any, would exclusionary co~tracts be appropriate and why? 

How should “demarcation point” be defined, Le., current PSC definition (Rule 25- 
4.0345, F.A.C.) or federal Minimum Point of Entry (MPOE)? 

With respect to actual, physical access to property, what are the rights, privileges, 
responsibilities or obligations of: 

1) 
2) tenants, customers, end users 
3) telecommunications companies 

In answering the questions in Issue KE., please address issues related to easements, 
cable in a building, cable to a building, space, equipment, lightning protection, 
service quality, maintenance, repair, liability, personnel, (price discrimination, and 
other issues related to access. 

landlords, owners, building managers, condominium associations 

Based on our answer to Issue II.E above, are there instances in which compensation 
should be required? Eyes, by whom, to whom, for what, and how is cost to be 
deternrined? 

What is necessary to preserve the integrity of E91 l? 

m. Other issues not covend in I and II. 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

IN RE: ISSUE IDENTIFICATION WORKSHOP 
FOR UNDOCKETED SPECIAL PROJECT: 
ACCESS BY TELECOMMUNICATIONS 
COMPANIES TO CUSTOMERS IN 

DATE FILED: JULY 29, 1998 

MULTI-TENAN" E N V R O W N T S  

COMMENTS OF TIME WARNER TELECOM 

L In general, should telecommunications companies have direct access to customers in 
multi-tenant environments? Please explain. (Please address what need there may be 
for access and include discussion of broad policy considerations.) 

ANSWER. Yes. Incumbent local exchange Caniers (TUXS") have often pointed out that 
a large and disproportionate share of the revenues generated &om providing -local exchange 
telephone &ce is derived fiom a very small percentage of total customers served. These 
customers can generally be identified as business customers and some residential customers 
Iocated in urban areas. A large number of these customers are located in a multi-tenant 
environment such as high rise buildings in highly populated business districts or residential 
communities. Most rent their spaces and purchase local exchange telecommunications 
services from the service area ILEC which made its original arrangements as a monopoly 
provider of these essential services. 

In order for competition to develop, competing carriers must have direct access to the 
customers which comprise these most lucrative markets. Access must be on a 
nondiscriminatory and competitively neutral basis as compared to the ILEC so that new 
competitors are not unfhirly disadvantaged in their efforts to win market share. In many 
instances, alternative local exchange canien ("ALECs") have been denied free access to 
multi-tenant fkdlitiies by property owners who have no particular motivation to accommodate 
the ALEC's since tenants are already receiving required services. Of course, in many 
cases, the ALEC is offered an opportunity to purchase such access; however, these 
anangawats make it difEcult, if not impossible, for the ALEC to compete for new business 
when it incurs costs not charged to its ILEC competitor. In the curfent environment, 
property ownen arc not in a position to demand similar fe# fiom the incumbent provider at 
the risk of losing its ScIvice. The policy issue for consideration in this circumstance becomes 
abundantly dear. The solution to this issue will require a balancing of the legislative 
commitment to promote competition in the telecommunicatiow markets and the private 
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I property owners right to use their property without undue government restriction or 
interference. Potentially, there are a number of alternative solutions which could be designed 
through the legislative and/or regulatory process. It would seem that at least two altern&s 
exist: 

(1) to require all providers to pay reasonable compensation to propew owners for the 
use of the asset necessary to support the telecommunications operations; any 
successful resolution, however, must ensure that its impact is nondiscriminatory and 
competitively neutral to all providers; or 

(2) to not require payment fiom any carrier providing competitive, alternative and new 
services to the tenant end users because these services increase the value of the 
property. 

What must be considered in determining whether telecommunications companies 
should have direct access to customers in multi-tenant environments? 

ANSWER: As discussed in the preceding answer, it is imperative to survival that ALECs 
be pennitted access. Equal access to the market place is the most fbndamental concept of 
competition The decision of whether to permit access must be answered affh"tiveiy. Only 
the rules for permitting such access should be the subject of debate in this proceeding. 
Considerations for the formulation of these rulk should include, without limitation the 
following: 

I 
I 
1 
I 
I 
I 

(1) 
(2) 
(3) 
(4) 

( 5 )  

the demand by providers for building space and the availability of space; 
tenant demands for telecommunications Services and the availability of services; 
the number of providers willing and capable of providing services; 
costs and operational concerns associated with providing building access to multiple 
providers; and 
calculation of fkir and reasonable compensation to be paid property owners, if 
appropriate. 

I 
I 
ff 
I 

A. How should Umdti-tenant environment" be defined? That is, should it include 
residential, commercial, transient, c d  iggregaton, condominiums, office 
buildings, new facilities, existing facilities, shared tenant services, other? 

ANSWER If the desired end result is a VUIy competitive market, competing carriers 
should not be res&icted or prohibited &om offering any service at any location, or to any end- 
users. For this reason, "multi- & o n "  should be defined broadly so as to include 
any and all building Wties occupied or to be occupied by two or more tenants which 
require and purchase or will rcquke and purchase teiecommunications seNicts fiom an 
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authorized telecommunications service provider 

E. What telecommunications services should be included in “direct access”, Le., 
basic local service (Section 364.02(2), F.S.), internet access, video, data, satellite, 
other? 

ANSWER: As the ability to combine and package services becomes more critical to 
marketing strategies and a provider’s ability to compete, customers will become less 
conscious of the components of their telecommunications package which are necessary to 
service their particular business operations or personal needs. In order to compete, therefore, 
it will be necessary for providers to be capable of packaging a wide variety of services. For 
this reason, all telecommunications services under the jurisdiction of the Florida Public 
Service Commission should be included. 

C. In promoting a competitive market, what, if any, restrictions to direct access to 
customers in multi-tenant environments should be considered? In what 
instances, if any, would exclusionary contracts be appropriate and why? 

ANSWER: As the number of competing providers and demand for building access 
increases, there are certain logistical, operational, technical and safety issues which will 
inevitably require consideratig. In a vast majority of instances, property owners and their 
vendors resolve these issues by way of oral or written agreements, and by complying with 
local municipal ordinances and building rules, outside of legislative or regulatory arenas. It 
would logically follow, therefore, that many of these issues could be resolved by agreement. 
Access to the regulatory process should be reserved as a vehicle for dispute resolution in a 
Similar manner as provided for interconnection agreements. Reasonable restrictions will not 
adversely impact the development of competition so long as all such restrictions are applied 
to all providers in a nondiscriminatory and competitively neutral manner. 

Exclusionary contracts would be appropriate only if all the following circumstances existed: 

(1) 
(2) 
(3) 
(4) 
( 5 )  

two or more providers are willing to provide services to the facility; 
the exclusive contract is subject to a bid process; 
all providers are afforded an equal opportunity to bid; 
the term of the contract is limited to two years; and 
all tenants of the building, at the time the contract is opened for bids, consent to the 
exclusive arrangement. 

D. How should “demarcation point” be defined, Le., current PSC definition (Rule 
254.0345, F.A.C.) Or federal Minimum Point of Entry (MPOE)? 
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ANSWER: The demarcation point should be consistent with the federal Minimum Point 
ofEntry (‘WOE’) definition, as defined in the FCC’s Report and Order in CC Docket No. 
88-57 RM 5643. While the Florida Rule does mandate a minimum point of entry, it does not 
mandate access to building wiring nor does it provide the logistical details of building access 
as do the orders in the federal proceeding. 

E. With respect to actual, physical access to property, what are the rights, 
privileges, responsibilities or obligations of: 

1) 
2) tenants, customers, end users 
3) telecommunications companies 

landlords, owners, building managers, condominium associations 

In answering the questions in Issue ILE., please address issues related to 
easements, cable in a building, cable to a building, space, equipment, lightning 
protection, service quality, maintenance, repair, liability, personnel, (price) 
discrimination, and other issues related to access. 

ANSWER 
and in addition, offers the following: 

Time Warner incorporates by refenencJ;.,its answers to the previous questions 

Rinhts: 

Private Property Ownen have the right to own and enjoy the use of their property without 
unreasonable or unduly burdensome governmental interference or restriction. 

Tenants, Customers and End-Users have the right to access state-of-the-art 
telecommunications services which will become necessary to their business and personal 
endeavors, at a quality and at a price offered by a competitive market. 

TeIecommunications Companies have a right to provide the fi~ll array of 
telecommunications services for which authority has been granted to them by the State and 
to compete with other providers on a fair and q u a l  basis. 

Private Property Ownen are obligated to comply with all federal and state laws as enforced 
by rules of the regulatory agencies in order to promote the general welfare of the citizens of 
the state. 

Tenants, Customen and End-Users have the obligation to negotiate their contracts in good 
faith and comply with building regulations, contract terms and all applicable laws. 
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Telecommunications Companies have the obligation to comply with all laws, rules and 
regulations and provide quality services competently and responsibly. 

F. Based on your answer to Issue II.E. above, are there instances in which 
compensation should be required? If’ yes, by whom, to whom, for what and how 
is cost to be determined? 

ANSWER: The issue of compensation will undoubtedly become the most contentious 
issue in this proceeding. Historically, local exchange telephone service, a service critical to 
the property owner’s ability to lease space, was offered by only one provider. The issue of 
compensation for use of building space or facilities was never considered. The difficulty for 
regulators is balancing the rights of the property owners with the intent of the state and 
federal statutes to promote competition in the local exchange market. If compensation is to 
be paid, the dispute will most likely arise in the calculation of “just and reasonable” 
compensation. Telecommunications service providers will contend that the rate of 
compensation should be based on the loss incurred by the property as a result of allowing the 
physical access. Since these providers will usually occupy a small number of square feet in 
any particular building, generally less than five hundred square feet, the telecommunications 
service providers will arg;;e that the compensation should be minimal. Property owners will 
submit that the use of their space by telecommudcations service providers is unique and 
should be treated as a licensing arrangement. Many owners will contend that these licensing 
fees should be calculated based upon a percentage of gross receipts. This proposal is 
tantamount to a tax and is inappropriate under Florida law. 

Under the basic principles applied to the calculation of compensation in eminent domain 
cases, property owners would only be entitled to any actual loss incurred as a result of the fair 
market value of the property taken for use by the condemning authority. Given this, Time 
Warner urges the adoption of the following broad policies in calculating compensation: 

AfEirm the Commission’s jurisdiction over the matter of building access and affirm its 
role as adjudicator/arbiter/mediator of disputes between providers and building 
owners over the terms and conditions under which access will be provided. 

Define the term “bbuitding access” to mean access to an entire building or commercial 
complex under common ownership, so that whatever terms and conditions apply to 
a providers’ placement of Wt ie s  will also operate to allow it to serve all tenants on 
the property. (This definition would ensure that only one agreement need be 
negotiated per property, so that the expense and delay inherent to the process will not 
be incurred again just to senre tenants on additional floors in the same facility.) 

Declare that reasonable compensation for the use of equipment space in the common 
areas of a building (e&, the basement/utility and roofiop area) and for the installation 
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of conduit and wiring in the raceways and ceiling space in a building shall be 
presumed to be diminmus unless property owner offers evidence to rebut the 
presumption with respect to the individual properties. 

Further, prohibit the imposition of any fee for the use of raceways and ceiling space. 
And, permit building owners and carriers to offer evidence to rebut the presumptions 
stated in (3) with respect to any individual property. 

Prohibit building owners &om requiring competitive service providers to pay for 
building access unless the incumbent is immediately subject to the same compensation 
terms for both existing facilities and new facilities in the building. 

Establish a dispute resolution process under which both carriers and property owners 
may seek expeditious arbitration or mediation of disputes regarding compensation and 
other terms and conditions under which the building access is granted. 

t 
I 
U 
I 

(4) 

(5) 

(6) 

G. 

ANSWER: The ALECs in Florida are already required to provide 9 1 1 and E9 1 1 services 
for their end user customers. Allowing access to additional customers in multi-tenant 
buildings will not change that requirement. 

What is necessary to preserve the integrity of E911? 

I III. Other issues not covered in I and II. 

ANSWER: Time Warner has not identified any additional issues at this time, but 
respectfidy requests the right to comment or offer issues as they may develop in this project. n 

Fla-ar No. 146594 
BARBARA D. AUGER, ESQ. 
Ha. Bar No. 946400 
Pennington, Moore, Wilkinson, 
Bell & Dunbar, P.A. 
Post Office Box 10095 
Tallahassee, Florida 32302-2095 
(850) 222-3533 
(850) 222-2126 (fax) 

Counsel for: Time Warner A x S  of 
Florida, L.P., d/b/a Time 
Warner Communications 
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Cox Florida Telecom L.P. 





Cox Florida Telcom, L.P. d/b/a Cox Communications 
Response to Staff Data Request 

FPSC Special Project No. 980000B-SP 
July 29,1998 

I .  In general, should telecommunications companies have direct accem to 
customers in multi-tenant environments? Please explain. (Please 
address what need there may be for access and include discussion of 
broad policy considerations.) 

Yes. In general, with the exception of the customers for which the Commission 
has already found that no attemative provider is appropriate (such as in 
transient situations like hotels, nursing homes, etc.), telecommunications 
companies should all have direct access to end user customers in multi-tenant 
environments through minimum point of entry (',MPOE*) cross connect facilities 
established at the most convenient point possible at the multi-tenant property.. 
This issue needs to be addressed in Florida and elsewhere, to carry out the 
intent of the federal Telecommunications Act of 1996, as well as the 1995 
revisions to Chapter 364, Florida Statutes. 

Historically, local exchange telephone service was provided by only one 
franchised carrier in any given geographic area. As such, the issue of a e s s  to 
buildings or multi-building continuous property by multiple carriers was not an 
issue for building owners. The incumbent local exchange carrier ( "  ILEC") was 
given access to the property and/or building(s) for the purpose of installing and 
maintaining the wiring to provide local exchange and other services for the 
tenants. If the building owner did not give the incumbent local exchange 
company access to the building, the building owner could not provide for any 
phone service, thus, the building, as a marketing entity, had a major 
disadvantage when it came to competing for tenants. The (one) telephone 
company was able to get access to the building, and building owners did not 
view the telephone company as a revenue source but rather as allowing them to 
neutralize telephone service as a marketing tool against them. 

Today there are multiple providers of local telephone service, some of which , 
are facilities-based providers such as Cox However, in most buildings, the ILEC 
attempts to continue its control of the wiring between the entrance to the building 
(or the entrance to the property) and the customers (interbuilding and 
intrabuilding wiring ). Further, building owners, while seeing the provision of 
telephone service as a profit center, do not treat all facilities-based providers 
equally. The result is that facilities-based CLECs are not able to obtain access 
to some multi-tenant buildings at all, and are requested to pay discriminatory 
compensation in others, making it difficult, if not impossible, to provide service to 
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customers in multi-tenant buildings or campus situations. This means that end 
users in multi-tenant buildings do not have the same opportunities to select a 
competitive local exchange company as do single-tenant building customers. 
Single-tenant building customers can change local service providers (either 
resellers or facilities-based providers), without being concerned about the need 
for the installation of multiple sets of telephone wiring in their premises. 

This issue is a problem unique to facilities-based providers. Even where a 
facilities-based local service provider extends its network to a multi-tenant 
building, or group of buildings on continuous property at the request of the 
building owner, it cannot provide service unless the ILEC allows it to use the 
building wiring or the building owner allows it to retrofit the building andlor 
property with additional cabling. Cox's experience has shown that building 
owners frequently resist having multiple sets of wires, and JLECs are not inclined 
to allow the new entrant to use the existing building wiring, over which they 
allege control. This ILEC action has the effect of denying the tenants of multi- 
tenant buildings or of multiple buildings on continuous property the opportunity 
to use the services of competitive facilities-based ALECs. Cox does not believe 
that this was the intent of the Fbrida legislature or of the Congress. 

A related problem can and does arise from the behavior of building owners 
themselves: in other states, some building owners have denied Cox the ability to 
serve customers in the building, or have demanded ridiculously high payments, 
in the form of large up front fees and a percent of 
telecommunications revenues) to do so. These requests for payments generally 
occur while the incumbent LEC is allowed to provide service with no such 
payments. Such behavior is discriminatory at best, has the effect of holding the 
customers hostage, and denies customers the benefits intended by federal and 
state telecommunications legislation. 

revenues (including non- 

II. What must be considered in determining whether telecommunications 
companies should have direct access to customers in multi-tenant 
environments? 

0 Whether policy decisions the Commission makes are consistent with the 
goals of providing consumers the substantial benefits of faciiities-based 
competition, as intended by Chapter 364, Florida Statutes, and the federal 
Telecommunications Act. CLEC access to customers in multi-tenant 
buildings or on multi-building continuous property is integral to the growth of 
facilities-based competition. To accomplish this, the Commission should 
follow the FCC 's directives that the MPOE should be used as the 
demarcation point, and that the MPOE should be as close to the property line 
as practical so that CLECs may connect without retrenching or adding wiring 
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to access the end user. This means that the remaining inter and intrabuilding 
wiring on the property is held out for competitive use without discrimination. 

0 Whether the Commission intends that all end users have their choice of 
telecommunications providers. In general, subject to specific exceptions 
where technical or operational factors render such choice impractical (e.g., 
service to end users in hospitals, nursing homes, dormitories, vacation 
rentals, and the like), the Commission should require that multi-tenant unit 
end users on single or continuous properties should have the same 
opportunities to obtain service from multiple competitive local service 
providers as do single building end users. . 

0 The rights of property owners to be able to control their property, without 
fostering discrimination and unequal access. 

0 That in a shared tenant service environment, the Commission I S  current rule 
requires individual end users to be able to obtain service from the local 
exchange company individually. In a multiple service provider environment, 
the Commission should extend this policy to enable any individual tenant to 
obtain service from any certificated local exchange company -- either 
ALEC or CLEC. 

0 The impact on competition of building owners who stand in the way of 
customers being able to choose the local service provider of their choice, 
either by blocking access totally or by charging the consumer or provider 
unreasonable fees. 

A. How should "multi-tenant environment" be defined? That is, should it 
include residential, commercial, transient, call aggregators, condominiums, 
office buildings, new facilities, existing facilities, shared tenant sewices, 
other? 

Multi-tenant environment means a building or group of buildings on continuous 
property, which may be crossed by a public right of way, that is under common 
management or ownership, in which end users (separate from the owner or 
manager) may individually purchase telecommunications services. This includes 
commercial, residential, and mixed commercial and residential applications, 
including apartments and condominiums, and makes no differentiation between 
new and existing facilities. 

From a customer perspective, transient facilities, and the types of exceptions 
identified in the Commission I s Order No. 171 11 regarding shared local 
exchange telephone service, should not be included in the definition of a multi- 
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tenant environment, in that there is no need in this proceeding, to change 
whether such individual end users in the Commission s already-existing 
exceptions may obtain local exchange service from a different provider. 

However, from the perspective of a new entrant obtaining access, such 
transient " applications should be included. This is because Florida s existing 

demarcation point rule gets in the way of a facilities-based new entrant s access 
to any building or group of buildings that have what is referred to as 
intrabuilding wiring or interbuilding wiring. For example, a nursing home with 50 
units that is sewed by an ILEC , a PBX, or a centrex-type service today, may 
want to avail itself of the service offered by a CLEC. In this situation, with 
centrex or individual lines, the wiring to the individual units, under Florida s 
existing demarcation point rule, would not be available to the new entrant. So 
the nursing home itself could not easily choose to change local exchange 
carriers. Thus, the building access issue exists in multi-tenant buildings whether 
it is a transient application or not. 

B. What telecommunications services should be included in "direct 
accessee, Le., basic local sedice (Section 364.02(2), F.S.), lntemet access, 
video, data, satellite, other? 

Telecommunications service included in "direct access" should include local 
and intrdinter LATA long distance telephone services (both switched and 
nonswitched) under the jurisdiction of the Florida Public Service Commission. 
Video and Internet access provided by cable television companies, as well as 
satellite sewices, are under the jurisdiction of the FCC, and not under the 
purview of this Commission. 

C. In promoting a competitive market, what, if any, restrictions to direct 
access to customers in multi-tenant environments should be considered? 
In what instances, if any, would exclusionary contracts be appropriate and 
why? 

The only restrictions the Commission should allow for direct access to customers 
in a multi-tenant environment should be those ?transient? exceptions already 
noted above. In general, if customers prior to the existence of local competition 
were able to obtain sewice individually from the ILEC, they should today be able 
to obtain service from any certificated CLEC that offers service to their building. 
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D. How should "demarcation point" be defined, Le., current PSC definition 
(Rule 2514.0345, F.A.C.) or federal Minimum Point of Entry (MPOE)? 

The demarcation point should be defined consistent with the federal Minimum 
Point of Entry ( IIMPOE ")  definition, as defined in the FCC I s  Report and Order 
in CC Docket No. 88-57 RM-5643. That is, the MPOE should facilitate the 
existence of competition. To do otherwise disadvantages facilities-based 
providers-the very companies, who are investing in new facilities, that both 
federal and Florida legislation encourages. 

The Florida demarcation point definition in a multi tenant environment places the 
demarcation point at a point just inside the individual apartment (or office). 
Section 254.0345, Florida Administrative Code. 

(B) 'I Demarcation point " is the point of physical interconnection 
(connecting block, terminal strip, jack, protector, optical network 
interface, or remote isolation device) between the telephone network 
and the customer's premises wiring. Unless otherwise ordered by the 
Commission for good cause shown the location of this point is: 

1. Single Line/Single Customer Building - Either at the point of 
physical entry to the building or at a junction point as close as 
practicable to the point of entry. 

2. Single LineMulti Customer Building - Within the customer's 
premises at a point easily accessed by the customers. 

3. Multi Line System/Single or Multi Customer Building - At a point 
within the same room and within 25 feet of the FCC registered 
terminal equipment or cross connect field. 

* * *  

(3) Network facilities up to and including the demarcation point are 
part of the telephone network, provided and maintained by the 
telecommunications company under tariff. 

This definition was adopted at a time when the Commission was not aware that 
being denied access to building wiring would hinder the development of 
facilities-based competition. The primary emphasis, it appears, when this 
definition was adopted and later reviewed, was not putting a third (unregulated) 
party between an end user and the (regulated) telephone company. This gave 
building owners the opportunity to have wiring installation or maintenance 
provided competitively. 

The federal Telecommunications Act gives competitive local exchange 
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companies three options for providing service: they can provide it over their 
own facilities (using their choice of technology), they can purchase unbundled 
network elements from the incumbent local exchange company, or they can 
resell the services of the local exchange company. These options give three 
viable ways that a new entrant can compete in the market. 

These options do not exist when it comes to access to building wiring in an MDU 
situation. If the new entrant cannot use the existing wiring in a building or 
building complex, there generally are no other options because building owners 
do not approve of multiple and overlapping wiring installations. 

In addition, there is the issue of business feasibility for the ALEC. If the ALEC is 
required (and permitted) to run a whole new set of telephone wires in order to 
serve some customers in a building, either the ALEC must totally wire the 
building to be able to provide service to any customer it is able to win from the 
ILEC, or it must wire the building one customer at a time -- neither of which 
makes good economic (or aesthetic) sense for either the CLEC or the building 
owner. 

This becomes even more cost prohibitive in a campus-type environment with 
multiple buildings on a single piece of property. What Cox has encountered is 
that the ILEC will designate a demarcation point at the entrance to the property, 
which is consistent with the FCC * s definition, but then it will also designate 
iisecondaryu demarcation points at each individual building. This leaves the 
interbuilding wiring, which should be turned over to the property owner for use 
by all competing service providers, still within the control of the ILEC.. Wiring on 
multi-unit property should be classified, or reclassified if necessary, in a manner 
that allows maximum and nondiscriminatory access to the customers it serves. 

0 

E. With respect to actual, physical access to property, what are the rights, 
privileges, responsibilities or obligations of 

1 ) landlords, owners, building managers, condominium 

2) tenants, customers, end users 
3) telecommunications companies 

associations 

In answering the questions in Issues If.€., please address issues related to 
easements, cable in a building, cable to a building, space, equipment, 
lightning protections, service quality, maintenance, repair, liability, 
personnel, (price) discrimination, and other issues related to access. 
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1) 

0 

0 

2) 

0 

0 

3) 

0 

0 

0 
0 

F. 

landlords, owners, building managers, condominium associations: 

have the obligation to allow facilities-based local exchange providers to 
obtain access to end user customers. 
have the obligation to provide reasonable conditioned space for equipment 
placement. 

tenants, customers, end users: 

have the right to obtain service from any local exchange company willing to 
provide service to that customer 
have the obligations laid out in Florida’s telecommunication rules, and any 
payment and use obligations imposed by their serving local exchange 
companies. 

telecommunications companies: 

allow other facilities-based companies to cross connect to them to reach 

have the obligation to meet all safety standards, including providing lightning 
protection; 
must meet Commission maintenance expectations 
as common carriers, may not unduly discriminate in service and pricing to 
various customers. 

individual customers e 

Based on your answer to Issue LE., above, are there instances in which 
compensation should be required? If yes, by whom, to whom, for what and 
how is cost to be determined? 

The building owners should provide access to interbuilding wiring and 
intrabuilding wiring at no cost to the service providers. Access to phone service 
should be treated similarly to other utility services, which do not pay the owner to 
be able to provide service. If it is applied to all telecommunications service 
providers on a nondiscriminatory basis, a reasonable fee for equipment space 
rental (only) may be appropriate. 

G. What is necessary to preserve the integrity of E911? 

The issues surrounding 91 1 do not change because there are multiple local 
exchange providers. Both Section 364.337(2), Florida Statutes, and 
Commission Rule 25-24.840, F.A.C., already require all ALECs to ensure that 
91 1 and E91 1 are fully functional for their customers. This is true in multi-tenant 
as well as single family environments. 
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OTHER SUBJECTS: 

0 LANDLORD TENANT ACT: Are landlords required to provide telephone 
service to tenants? 

No. 
statutes (Chapter 83, Florida Statutes) should be amended to require that 
landlords must provide nondiscriminatory access for all telecommunications 
service providers to provide service to tenants. 

Section 83.51 , Florida Statutes. Cox believes that the landlord-tenant 

e 

8 

24 



Teleport Communications Group, Inc.' 





BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Undocketed Special Project: 1 
Access by Telecommunications 1 

Multi-Tenant Environments ) 
Companies to Customers in 1 S p e d  Project No. 980000B-SP ' 

1 Filed: July 29, 1998 

TELEPORT COMMUNICATIONS GROUP INCJ 
TCG SOUTH FLORIDA'S COMMENTS 
ON ISSUES CONCERNING ACCESS TO 

c u s T o ~ ~ ~ ~ - w ~  E"S 

Teleport Communications Group, Inc. and its Florida affiliate, TCG South Florida 

(hereinafter referred to collectively as "TCG"), by and through the@ undersigned counsel, 

hereby submit TCG's comments o:staff's list of issues reflected in the July 14, 1998 Notice 

for the August 12, 1998 workshop in this proceeding. 

I" 

TCG welcomes the opportunity to participate in this Special Project and file 

comments addressing staffs issues. TCG is a certificated alternative local exchange 

company ("ALEC") and a facilities-based provider of local exchange telecommunications 

services. In addressing the issues for this Special Project and preparing its report to the 

Legislature, the Florida Public Service Commission ("Commission") should abide by two 

underlying principles. First, it is the tenants and occupants of multi-tenant buildings or 

environments ("MTEs") whose interests are paramount in this proceeding. These MTE 

tenants and occupants remain stranded Erom the benefits of local exchange service 

competition--separated h m  access to competitive local exchange companies by the arbitrary 
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and discriminatory actions and positions of MTE owners and managers. Second, any 

legislation and Commission action implementing mandated access for tenants and occupants 

of MTEs must incorporate and adhere to the principle of nondiscrimination for both 

tenantdoccupants and providers of local exchange telecommunications services. 

I. In general, should telecommunications companies have direct 
access to customers in multi-tenant environments? Please explain. 
(Please address what need there may be for access and include 
discussion of broad policy considerations.) 

J , e m v e  and Policy Consideratius D e m o " g  the Need for ACC~SS 

Telecommunications companies should have direct access to customers in MTEs. 
8 

Customers in MTEs have a right to access any telecommunications provider they want. This 

right is conferred upon customers by the Telecommunications Act of 1996 ("the Act") and 

by Florida's 1995 amendments to Chapter 364, Florida Statutes. 

The Act clearly expresses the policy of promoting competition for the benefit of 

telecommunications The same policy is expressed in Section 364.0 1, Florida 

Statutes ( 1997): 

(3) The Legislature finds that the competitive provision of 
telecommunications services, including local exchange telecommunications 
services, is in the public interest and will provide custouprs with freedom of 
choice.... 

_ _ ~  

'As stated in the preamble of the Act: "An Act to promote competition and reduce 
regulation in order to secure lower prices and higher quality services for American 
telecommunications co nsumers...." Pub. L. No. 104-104, 110 Stat. 56 (1996). 
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I 
a 

(4) The Commission shall exercise its exclusive jurisdiction in order to: 
(b) Encourage competition through flexible regulatory treatment 

among providers of telecommunications services in order $0 ens ure the 
widest ra npe - of consum er choice in the provision of all availabhtv of the 

telecommunications services. 

. . .  

. . .  
. .  (g) m a h o o f s  services are 

Bested f a u ,  by preventing anticompetitive behavior and eliminating 
unnecessary regulatory restraint. 

$6  364.01(3) and (4)(b) and (g), Fla. Stat. (1997) (emphasis supplied). 

Notwithstanding this clear expression of federal and state law, MTE owners and 

managers continue to take the position that it is they who will choose between competing 

providers of facilities-based telecommunications services - - not their tenants and occupants. 

Where competitive providers require access to install facilities to provide 

telecommunications services to customers in a MTE such as a modem commercial office 

building, building owners and managers have acted individually and in concert to prevent 

competition by denying access or by demanding discriminatory compensation from 

s 

II 
I \. 

0 

e 

I 
I 

competitive service providers and their customers as tenants. Such actions deny consumers 

of telecommunications services the benefits of the competition intended by the federal and 

state laws and Commission policy. 

I 
8 
I In addition to the Florida Legislature's clearly expressed intent to bring the benefits 

of local telecommunications competition to 211l consumers, the Legislature has enacted 

specific telecommunications legislation which would be rendered meaningless unless 

I 
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consumers in MTEs have the right to choose the local provider of their choice. For example, B 
Section 364.0361, Florida Statutes (1997), requires every local government in the State of 1 

I 
I 
1 

Florida to "treat each telecommunications company in a nondiscriminatory manner when 

exercising its authority to grant franchises ... or to otherwise establish condition or 

compensation for the use of rights-of-way or public prope rty...." Thus, a competing local 

provider must be granted nondiscriminatory access to city or county rights-of-way. Yet the 

@ MTE owners take the position that it is their right to pick and choose which local providers 

may serve their tenants or occupants. This leaves the competing provider in the untenable 

and tiustrating position of being able to secure legislatively-mandated nondiscriminatory 

access to local government rights-of-way only to find the door to a MTE slammed-shut at the I 
I whim or caprice of an MTE owner. 

A second example can be found in the Legislature's 1998 Amendments to Section 

364.339, Florida Statutes, governing shared tenant services (1fSTS").2 Section 364.339( 5 )  

was amended in 1998 as follows: 
I 

The offering of shared tenant service shall not interfere with or preclude 
a r e s i d d  or commercial tenant's right to obtain direct access to the lines 
and services of the telecommunications company or the 
right of the telecommunications company to serve the 
resid& or commercial tenant directly under the terms and conditions of the 
commission-approved tariffs. 

& Sec. 15, Ch. 98-277, Laws of Florida. 
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The 1998 Amendments to the STS statute confirm the Legislature's intent to ensure that both 

residential and comerc  ial tenants are provided the opportunity to obtain direct access to and 

service from their local telecommunications provider of choice - - not just the local exchange 

company chosen by the building owner. Again, if MTE owners are left with the discretion 

to anoint the local provider(s) that they deem fit to provide service to their tenants, there is 

simply no way for residential and commercial tenants to secure the right of choice guaranteed 

under Section 364.339(5), Florida Statutes. 

The Legislature's unequivocal and express intent to foster local exchange service 

competition for dl consumers underhies the Commission's current rulemaking docket opened 

for the purpose of promulgating a "fresh look" rule. (& Docket No. 980253-TX). The 

Commission' staff has preliminarily proposed a fresh look rule intended to give consumers 

of local exchange services the opportunity to terminate their contracts with incumbent LECs 

entered into under a monopoly environment, subject to terms and conditions outlined in the 

proposed rule, in favor of service from a competing local exchange service provider. 

Without legislation requiring MTE owners and managers to provide non-discriminatory 

access to all local exchange telecommunications providers, the Commission's anticipated 

fiesh look rule and the benefits of consumer choice and competition intended therein, will 

be foreclosed to tenants and occupants of MTEs. 

Finally, the continued efforts of MTE owners and managers to arbitrarily and 

unlawfully control and limit access to MTEs undercuts the intent of Section 271 of the Act 
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and Section 364.16 l', Florida Statutes (1 997) to develop facilities-based local exchange 

service competition. Facilities-based local exchange providers place less reliance on the 

incumbent local exchange companyls ("ILEC") network allowing them to offer innovative 

service options, enhanced quality and services and lower prices--prices driven not only by 

their competitors' prices but by their own costs of providing service (rather than discounts 

off of the ILEC's retail prices). Section 271 of the Act authorizes BellSouth to provide 

interLATA service if BellSouth meets the competitive checklist and demonstrates the 

presence of a facilities-based competitor. Section 364.16 1, Florida Statutes (1 997)3, requires 

the ILECs to provide unbundled network features, hnctions and capabilities to ALECs, a 

clear expression of the Legislature's intent to promote facilities-based competition. The 

Commission has implemented the Legislature's intent by establishing interim and permanent 

rates for specific unbundled network elements4 The discriminatory actions of MTE owners 

and managers in depriving their tenants and occupants access to their local provider of choice 

eviscerates the benefits of facilities-based competition intended by the federal Act and the 

. Commission. 

31n 1998, the Legislature amended Section 364.161, Florida Statutes, by adding a 
new subsection (4) requiring ILECs, 
a timely manner. 

&, to provide unbundled network elements in 

& Order No. PSC-96-153 1-FOF-TP issued December 16, 1996; Order No. 
PSC-96- 1 579-FOF-TP issued December 3 1, 1996; and Order No. PSC-98-0604-FOF-TP 
issued April 29, 1998. 
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TCG's Need for Access 

TCG is a facilities-based provider of local exchange telecommunications services, 

including local exchange service, private line service, special access services, internet 

services, and intra LATA toll calling services. TCG's services are tailored for and offered 

to the needs of telecommunications-intensive business customers in 83 markets in the United 

States, including the south Florida LATA. TCG has invested substantially in the 

telecommunications infrastructure of Florida by installing (over 400) route miles of fiber 

optic cable and associated electronics as well as (three) state-of-the art digital switches. TCG 

will continue to invest in Florida and deploy its own network, but TCG's ability to market 

its services to potential customers is limited by the refbsal of some building Owners and 

managers to grant 'access on a non-discriminatory basis to TCG to deploy facilities to serve 

customers in MTEs. 

The typical facilities installed by TCG in a modem commercial office building to 

provide services to business customers consist of fiber optic cable entering a building's 

common telecommunications closet and extending along common conduit to the customer's 

 premise^,^ together with such additional facilities as may be installed in the customer's 

premises. TCG's facilities are operated, and may be removed, without consequence to any 

other tenant or to the building. These facilities are capable of and are being used to provide 

The fiber optic cable is less than one inch in diameter, and is typically installed in 
a conduit approximately two inches in diameter. I 
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Centrex service, PBX trunking and associated local and intra LATA calling plans, and a full 

range of dedicated transport services at the DSO, DS 1 and DS3 levels, as well as fractional 

DS1 services (e.g. 56 kbps). 

In south Florida, TCG's efforts to market its services to customers and potential 

customers in MTEs have been prevented and undermined by MTE owners and managers 

who have engaged in a variety of actions (and inactions) which have effectively prevented 

TCG from gaining access to tenants and occupants in numerous MTEs. TCG will provide 

updated documentation and data reflecting these experiences for submission in this Special 

Project. 0 

A modem commercial office building cannot function without its telecommunications 

network inhstructure, and the actual cost of providing access to the space required to install 

and maintain telecommunications facilities in such a building is negligible. However, if 

MTE owners and managers are permitted to deny access or to extract rents for the provision 

of the space required for telecommunications facilities on tenns that discriminate between 

providers, the excess costs thereby imposed on competitive telecommunications service 

providers will undermine and defeat the intent of the federal and state laws to provide 

consumers with fieedom of choice. 

In the 1995 amendments to Chapter 364, Florida Statutes and the federal Act, the 

Legislature and Congress created comprehensive statutory schemes designed to bring the 

benefits of local exchange competition to all consumers including tenants/occupants 
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MTEs. MTE owners and managers now threaten to shrink the scope of these legislative 

mandates by refusing to provide access on non-discriminatory terms to facilities-based 

providers of local exchange telecommunications service, 

11. What must be considered in determining whether telecommunications 
companies should have direct access to customers in multi-tenant 
environments? 

A .  How should "multi-tenant environment" be defined? That is, should it include 
residential, commercial, transient, call aggregators, condominiums, office 
buildings, new facilities, existing facilities, shared tenant services, other? 

"Multi-tenant environment" may be defined as: "public and private buildings and 

premises in which tenancy is offefed for residential or commercial purposes, including, 

without limitation, apartments, condominiums and cooperative associations, office buildings, 

and commercial malls." 

Transient occupancies, such as guests in hotels or motels, do not create a tenancy and 

thus are not included in the suggested definition of "multi-tenant environment." 

TCG recommends no distinction between new construction and existing buildings, 

except as may result in the rare instance of demonstrated physical space constraints of 

existing buildings referenced under 1I.C. 

B. What telecommunications services should be included in "direct access 'I, i.e., 
basic local service (Section 364.02(2), F.S.), Internet access, video, data, 
satellite, other? 

All services accessed by a customer's local loop should be included in the 

consideration of direct access, including "infomation service" and "telecommunications" as 
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they are defined in subsections (20) and (43) of Section 153 of the Act,  and "basic local 

telecommunications service" as defined in Section 364.02(2), Florida Statutes (1997). For 

the purpose of requiring non-discriminatory access to evolving telecommunications services 

by customers in MTEs, TCG recommends no limitation of these broad definitions. 

C. In promoting a competitive market, what, if any, restrictions to direct access 
to customers in multi-tenant environments should be considered? In what 
instances, if any, would exclusionaly contracts be appropriate and why? 

A fair, equitable and lawful statutory scheme for mandated access to MTEs for all 

telecommunications providers should allow the public or private property owner to: 

Impose nondiscriminatory conditions on providers that are reasonably 

necessary to protect the safety, security, appearance, and condition of the 

property, and the safety and convenience of other persons; 

Impose nondiscriminatory, reasonable limitations on the time in which 

providers may have access to the property. to install or repair a 

telecommunications service facility; 

Impose nondiscriminatory, reasonable limitations on the number of such 

providers that have access to the owner's property, if the owner can 

demonstrate a space constraint that requires limitation;6 

telecommunications facilities installed within MTEs typically occupy limited 
space. In the rare event of legitimate space constraints, the Commission could impose 
limitations on the warehousing of reserved but unused . .  space, as the Commission did in 
the expanded interconnection docket, & h Re: Pehtion for expanded interconne chon ' fot 
alternate access vendors with in local e x c h a w  company central ofices by 
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(4) Require tenants or providers to bear the entire cost of installing, operating, 

repairing or removing a facility; 

Require providers to agree to indemnify the owner for damage caused in the 

installation, operation or removal of a facility; and 

Require that the payment of compensation, if any, be reasonable, reasonably 

related to the & minimus nature of any taking, and nondiscriminatory among 

such telecommunications providers. 

( 5 )  

(6) 

On the other hand, MTE owners and managers should not be permitted to deny the 

right of MTE tenants and occupants to choose between competing telecommunications 

service providers by: 

1. Denying a telecommunications service provider physical access to install cable 

to a building's common telecommunications space to serve a tenandcustomer's 

premises. 

Interfering with a telecommunications service provider's installation of 

telecommunications facilities as requested by a tenant. 

Demanding payment from a tenant for exercising the right to choose any 

particular telecommunications service provider. 

2. 

3. 

T E W D I A  COMMJNICATIONS OF FJ,OUDA. MC,, 94 F.P.S.C. 3:399,414 
( 1994), andor require sharing of facilities. 
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4. Demanding payment from a telecommunications 

that discriminate between providers. 

service provider on terms 

5 .  Demanding payment fiom a telecommunications service provider on any basis 

other than the actual cost of providing access to the space required to install 

the facilities necessary to provide the services requested by the 

tenantkustomer. 

6 .  Entering into exclusive contracts with any telecommunications service 

provider. 

D. How should "demarcdtion point" be defined,. i.e., current PSC definition (Rule 

25-4.0345, F.A.C.) or federal Minimum Point of Entry (MPOE)?. 

Any legislative mandate that tenants and occupants of MTEs be allowed to select their 

local exchange service provider of choice will be fruitless if competitive providers are not 

permitted non-discriminatory access to MTEs. Part and parcel of such non-discriminatory 

access is a definition of "demarcation point" which ensures equal access to house and riser 

cable and precludes the imposition of excessive, discriminatory costs on competitors. Simply 

put, competitors must have the same access to house and riser cable as that provided to the 

ILEC. To achieve such non-discriminatory, equal access, the Commission should consider 

amendments to Rule 25-4.035, F.A.C., which would designate the minimum point of entry 

as the inside wire demarcation point for all MTEs - - but only if the Legislature enacts 

legislation mandating MTE owners and property managers to provide non-discriminatory 
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access to house and riser cable. Such a definition would place competitors on equal footing 

in gaining access to house and riser cable, and remove the prohibitive costs placed on 

facilities-based providers of rewiring multi-tenant buildings. 

E. With respect to actual, physical access to property, what are the rights, 
privileges, responsibilities or obligations o j  

I .  
2. tenants, customers and users 
3. telecommunications companies 

In answering the questions in Issue ILE., please address issues related to 
easements, cable in a building, cable to a building, space, equipment, lightning 
protection, service quality, maintenance, repair, liability, personnel, (price) 
discrimination, and other issues related to access. 

landlords, owners, building manager, condominium associations 

J,andlords. Owners and ManaFer of MTEs 

To the extent that landlords and owners of MTEs may have a right under the Fifth 

Amendment of the Constitution of the United States to receive just compensation for 

physical occupation of their premises resulting f?om installation of facilities used to provide 

telecommunications services to tenants, that right may only be exercised in a manner that 

does not discriminate between competing service providers on any basis other than the actual 

cost of providing access to the space required for the specific facilities. Historically, building 

owners have seldom or never exercised any claimed right to compensation from monopoly 

providers of local exchange telecommunications services, and have designed and constructed 

buildings to accommodate telecommunications facilities. The policy of the Act and of the 

1995 amendments to Chapter 364, Florida Statutes, to promote competition by authorizing 
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competitive or alternative local exchange carriers, requires that any system of compensation 

be administered in a non-discriminatory manner between carriers.' 

At minimum, parameters for any compensation paid to MTE owners and managers 

must be predicated on principles of reasonableness, a reasonable relationship between the 

level of compensation and the minimal extent of the taking, and non-discriminatory treatment 

of all providers. In addition, any rates or prices established for the use of the MTE owner's 

property should be cost based rather than based on percentages of gross revenues of the 

provider or other non-cost based formulas for providing revenue enhancements to MTE 

owners and managers at the expeme of competing local exchange service providers and 

MTE customers who desire their services. 

Landlords and owners of MTEs, and building managers as their agents, do not have 

the right to select on behalf of their tenants between competing providers of 

telecommunications services on behalf of their tenants; rather, they have the obligation under 

the Act and pursuant to Chapter 364, Florida Statutes, to not interfere directly or indirectly 

with the exercise of their tenants' freedom of choice between competing providers of 

telecommunications services. 

Section 253(2) of the Act, concerning Removal of Barriers to Entry, provides: 
"NO State or local statute or regulation, or other State or local legal requirement, may 
prohibit or have the effect ofprohibiting the ability of any entity to provide any interstate 
or intrastate telecommunications service. (Emphasis supplied). 
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During the 1998 Legislative session, MTE property owners attempted to justify their 

disparate treatment of incumbent and competing local service providers by referencing the 

ILEC’s obligation to serve as the carrier of last resort. This supposed justification for 

discriminatory treatment is specious. As previously discussed and emphasized, the intent of 

the Act and the recent amendments to Chapter 364, Florida Statutes, is to promote 

competition and provide a choice of local service providers to all consumers. There is no 

indication anywhere in the federal or Florida law that MTE owners or managers are 

somehow entitled to increased revenues as a result of local service competition. Nor is there 

any indication in federal or Florida 1zhv that the advent of local exchange service competition 

gave rise to two disparate classes of consumers - - one given fiee access to the ILEC and a 

second forced to pay increased costs in order to gain access to an ALEC. Finally, it should 

be noted that Section 364.025(5), Florida Statutes (1997), authorizes an ALEC to petition the 

Commission to become the camer of last resort for specified service areas after January 1, 

2000. This statutory provision confirms the Legislature’s hope and intent that the level of 

competition in local exchange markets will reach the point where alternative local exchange 

companies will be positioned to seek and assume the obligation of carrier of last resort after 

January 1,2000. The willingness of MTE owners to impede such competition undermines 

the intent of Section 364.025(5) and serves only to feed the misplaced notion that the ILEC’s 

current carrier of last resort obligation justifies discriminatory treatment of tenants and 

occupants in MTEs. 
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Tenants. C ustomers and 1 Jsers in MTEs 

Tenants in MTEs, as end users of telecommunications services and as customers and I 
potential customers of competing telecommunications service providers, have the right under 

the Act and pursuant to Chapter 364, Florida Statutes, to choose between competing service 

providers and to select the combination of offerings of services that suits their needs. The 

competition resulting from the exercise of consumers’ right to choose will act as a check on 

excessive prices for services and as motivation for the provision of new and innovative 

services so long as MTE owners and managers do not undermine or defeat that competition 

by denying access or by extracting excessive rents from competing telecommunications 

service providers. End-user customers, including tenants in MTEs, have such obligations 

concerning the telecommunications services they receive as provided under contract, tariffs 

and applicable federal and state regulations. 

p a n  . .  
C ies 

Telecommunications companies have the right to market their services to customers 

in MTEs, and to obtain access to premises in order to install facilities to serve such 

customers. With respect to the installation and maintenance of facilities to provide service 

to customers in MTEs, telecommunications companies have obligations to protect the safety, 

security, appearance, and condition of the property used in the installation, maintenance and 

operation of their facilities; and to indemnifL MTE owners and managers for damage caused 

by installing, operating, repairing or replacing their facilities. To the extent that MTE 
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1998).* If the amount of such compensation is not agreed between the building's owners or 

managers and the telecommunications service provider, the amount should be determined in 

the first instance pursuant to non-discriminatory rates set by the Commission reflecting the 

actual cost to the MTE owner of making the required space available for the installation of 

the telecommunications facilities of the particular service provider. Either party could 

petition the Commission if that party believes that circumstances existed justifying 

compensation different fiom the rates set by the Commission, with the Commission's 

determination subject to judicial review. In Gulf Po wer Co, , supra, the court held that a 

similar statutory scheme under which the Federal Communications Commission determined 

compensation to be paid to certain electric utilities by cable and telecommunications 

companies for pole attachments was "not only constitutionally sound, but ... the more practical 

approach to a just compensation decision made pursuant to the Pole Attachment Act." 998 

F. Supp. at 1397. Here, the Commission could perform a similar function subject to judicial 

8 W f P o  we1 involved a constitutional challenge by a group of electric utilities to 
the "nondiscriminatory access" provisions of the Telecommunications Act of 1996's 
amendments to the Pole Attachment Act, at 47 U.S.C. $224. The amendments require a 
utility to provide a cable television system or any telecommunications camer with non- 
discriminatory access to any pole, duct, conduit, or right-of-way owned or controlled by 
the utility. The District Court granted summary judgment against the constitutional 
challenge of the electric utilities, finding that the availability of judicial review of the 
FCC's determination of rates for access to the electric utilities' poles overcame the 
constitutional objections raised in J ,oretto v. TebromDter Manhattan CATV Con> - - 3  45 8 
U.S. 419, 102 S. Ct. 3164,73 L.Ed. 2d 868 (1982). 
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ownen have a Fifth Amendment right to compensation for physical occupation of premises 

resulting from the installation of facilities to provide telecommunications services and that 

right is exercised in a non-discriminatory manner between telecommunications service 

providers, then providers have the obligation to pay reasonable, reasonably related (to the 

limited extent of the taking), and non-discriminatory compensation to MTE owners for such 

use of their property. 

Obligations of telecommunications service providers concerning matters such as 

safety, quality of service, and maintenance, set forth in applicable sections of federal and 

state regulations such as Rules 25-4.038,25-4.069 and 25-24.835, Florida Administrative 

Code, would not appear to require amendment or restatement in the context of competing 

providers of service to customers in multi-tenant environments. 

F. Based on your answer to Issue ILE. above, are there instances in which 
compensation should be required? ryes ,  by whom, for what and how is cost 
to be determined? 

Yes. If building owners may require telecommunications service providers to pay 

reasonable and non-discriminatory compensation for physical occupation of common 

property by facilities used to provide service to customers in MTEs, the Commission should 

be authorized to determine just compensation for purposes of the Fifth Amendment Takings 

Clause, subject to judicial review. Gulf Power Co . v. U.S,., 998 F. Supp. 1386 (N.D. Fla. 
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review by the Florida Supreme Court pursuant to s. 3@)(2), Art. V of the Florida 

Constitution and Section 350.128( l), Florida Statutes (1997). 

G. What is necessary to preserve the integriv of E91 I ?  

TCG has no comments at this time concerning E91 1 services in this proceeding. 

111. Other issues not covered in I and II. 

TCG has no other issues at this time. 
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TCG requests the Co"ission to submit a report to the Legislature seeking legislation 

which will provide the benefits of local service competition to all consumers, including 

tenants and occupants of multi-tenant environments, by recommending action consistent with 

the principles and proposals stated herein. 

Respectfully submitted this 29th day of July, 1998. 

Rutledge, Ecenia, Underwood, 
Pumell& Hofkan,  P.A. 

P. 0. Box 551 
Tallahassee, FL 32302-055 1 
(850) 681-6788 

and 

DAVID S. STEINBERG, ESQ. 
Regional Counsel 
Teleport Communications Group 
Princeton Technology Center 
429 Ridge Road 
Dayton, NJ 088 10 
(732) 392-291 5 

Co-counsel for Teleport Communications Group 
Inc. and TCG South Florida 
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CERT IFICATE 0 F SER VICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been hmished 
by Hand Delivery to the following this 2gth day of July, 1998: 

Catherine Bedell, Esq. 
Florida Public Service Commission 
Division of Legal Services 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399-0850 
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LAW OCnCfS 

MESSEB,  CAPARELLO 8~ SELF 
A PROFESSIONAL ASSOCIATION 

211 SOUTH MONROf STRCET. SUITC 701 

POST OFFICE Box I878 

T U U S s E a .  FLOBIDA 32302-1876 
TELEPWONL: (810) 222.0720 

TELCCOPIERS: ( I S 0 1  224.43SS: (8101 4I.I 9 4 a  

July 29,1998 

Ms. Blanca Bayo, Director 
Division of Records and Reporting ' 

Room 110, Easley Building 
Florida Public Service Commission 
2540 Shumard Oak Blvd. 
Tallahassee, Florida 32399-0850 

Re: Docket No. 980000B-SP 

Dear Ms. Bayo: 

Enclosed for filing in the captioned docket are an original and fiAeen copies of the Comments 
and Responses of OpTel (Florida) Telecom, Inc. Also enclosed is a 3 1/2" diskette with the 
document on it in WordPerfect 6.0i6.1 format. 

Please acknowledge receipt of these documents by stamping the extra copy of this letter 
"filed" and returning the same to me. 

Thank you for your assistance with this filing. 

NormanH.Horton,Jr. (- ) 
NHWamb 
Enclosures 
cc: Michael E. Katzenstein, Esq. 

Florida House Committee on Utilities and Communications 
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I“ 

This proceeding was initiated to comply with the requirements of Section 5 of Chapter 98- 

277 Laws of Florida requiring the PSC to “study issues associated with telecommunications 

companies serving customers in multi-tenant environments . . .” The Commission is to submit its 

report by February 15, 1999. The responses and comments which follow were prepared to provide 

information and assistance to the Commission in this project. 

BACKCROUND 

OpTel (Florida) Telecom, Inc., itself and through affiliates (“OpTel”) is a leading network 

based provider of integrated communication services, including local and long distance telephone 

and cable television services to residents of multiple dwelling units (“MDUs”). In each of its 

markets OpTel seeks to provide facilities based competition to the incumbent local exchange canier 

(“ILEC”) and the incumbent h c h i s e d  cable television operator by offering services at competitive 

prices. Substantially all of the MDUs OpTel serves are campus style, or garden style complexes. 

OpTel enters into service agreements with MDU property owners and ownership associations to 

provide services to the residents of the h4DU. As part of its agreements OpTel often upgrades and 

maintains all telecommunications architecture on the line side of the demarcation point, including 

premises wiring and campus distribution. OpTel has substantial experience with the concepts and 

issues being considered by the Florida Public Service Commission both through its dealings with 

BellSouth on the issue and its activities in the markets of other ILECs. 
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Issue- 

I 
I 
I 

I 
I 
I 
I 

I 
I 
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1 
In general, should telecommunications companies have direct access to customers 

in multi-tenant environments? Please explain. (Please address what need there may 

be for access and include discussion of broad policy considerations.) 

W,SPON@: It is essential that certificated telecommunications companies have direct access to 

residents in multi-tenant environments, whether high rise, campus style or other 

building architecture, if a competitive telecommunications market to end w e n  is to 

be promoted. The Legislature has found the competitive provision of 

telecommunications services to be in the public interest and that it will provide 

customers with choice, encourage introduction of new service and technological 

innovation (9364.01, Fla. Stats). TO reach this objective, the Commission must 

insure not only that competitive providers have open, nondiscriminatory access to 

end users but that ILECs not be allowed to thwart the development of competition 

through delay, unnecessary requirements and by hiding behind network configuration 

established by the ILECs themselves with the effect, and possibly intent, of thwarting 

facilities based competition. 

In order to advance the objective of competition the Commission should 

support efforts that will insure open, nondiscriminatory access to multi-tenant unit 

facilities. Competitive providers must have the ability to access multi-tenant unit 

facilities at a single point on the property, proximate to the property boundary line 

and ILECs must be required to provide the means of connection at this single 

demarcation point timely and without delay. Currently alternative local exchange 
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companies (“ALECs”) are at the mercy of ILECs for necessary elements and are 

constantly blocked by ILEC delays in provisioning. Virtually all of the current 

building facilities were installed by ILECs or in a configuration designated by them 

and substantially all the network remains controlled by the ILEC. The inability of 

ALECs to utilize these facilities all but stops any facilities based competitive effort. 

BellSouth has acknowledged informally to OpTel that it designs property network 

so that it can control the customer at the BellSouth switch, obviating the need for a 

“IC roll, and also effectively foreclosing access by a competitor that does not wish 

to collocate at the BellSouth switch. BellSouth’s position accordingly is that the 

demarcation point foreach unit in an MDU should be the first jack in the unit. 

Collocation is expensive and inefficient, requiring a competitor to buy loops tiom the 

ILEC, rather than to use its own facilities. If an ALEC does not have the ability to 

use existing cable and wire a duplicative system must be put in place. This is 

expensive, inefficient and not acceptable to property owners. It simply will not 

happen in the real world. Customers of the ILECs have paid for the wire and cable 

through regulated rates over the years and should now be able to enjoy the benefits 

of their investment through tite choice, unfettered by ILEC anticompetitive behavior. 

To properly accommodate competition in the MDU environment there should 

be a single point of demarcation, without regard to when facilities were installed and 

without reference to what operating practices the ILEC has followed to date. The 

single point of demarcation must be at a mini” point of entry ( “ W O E )  into the 

MDU, which should be defined as the closest practical accessible point to where the 

3 

I 
1 
I 
I 
I 
I 
1 
I 
I 
I 
I 
I 
I 
c 
I 
I 
I 
\I 

56 



ILEC network wiring crosses the MDU property line. The ILEC m u t  be required 

timely and without unreasonable expense to reconfigure network on the property to 

the demarcation point. This demarcation point should include a network interface 

device (“NID) accessible to all certificated carriers which would be the single 

gateway between a customer and its selected carrier’s network. At a subscriber’s 

choice, carrier selection can then be accomplished by a simple and single cross- 

connect at the MD. 

In Florida, OpTel has experienced resistance and, it believes, anticompetitive 

behavior, by BellSouth in connection with OpTel’s efforts to date to provide 

telecommunication services to MDUs. OpTel’s requests for tnrnking have been met 

with roadblocks and delays. Attempts to establish a single demarcation-point for all 

competitive carriers on MDUs it wants to serve have similarly been resisted, under 

color of Florida Commission requirements. OpTel’s experience as well as that of 

other ALECs make it abundantly clear that competitors and the Commission cannot 

rely on the cooperation of the ILEC to facilitate competition. Commission action to 

clarify and simplify establishment of a single demarcation on each MDU property is 

justified and essential. 

What must be considered in determining whether telecommunications companies 

should have dircct access to customers in multi-tenant environments? 

Issue. 

Issue I& How should “multi-tenant environment,’ be defined? That is, should it 

include residential, commercial, transient, call aggregators, condominiums, 
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office buildings, new facilities, existing facilities, shared tenant services. 

other? 

]BESPONSE: In order to further the development of competition in the market, the PSC 

should adopt a broad definition which includes business and commercial 

complexes as well as residential facilities. A multi-tenant environment 

should include: 

a. Both new and existing facilities; 
b. Residential , business, or mixed residential and business tenant 
facilities, which would include any form of rental, transient, 
condominium, cooperative, mobile home community, or owner- 
occupied units; and 
c. A complex of one or more buildings under common ownership, 
control o r  management. 

Only by defining the environment broadly will there be increased 

opportunities for competition. 

Issue m. What telecommunications services should be included in “direct access”, i.e., 

basic local service (Section 364.02.(2), Florida Statutes), Internet access, 

video, data, satellite, other? 

JWSPONSE: Direct access should be construed broadly but for purposes of this study 

should include only those services that require a certificate of public 

convenience and necessity from the Florida Public Service Commission. 

Lsue E. In promoting a competitive market, what, if any, restrictions to direct access 

to customers in multi-tenant environments should be considered? In what 

instances, if any, would exclusionary contracts be appropriate and why? 
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w,SPONSE: In general, certificated telecommunications caniers should have no 

restrictions on their ability to have competitive access to all tenants in a 

multi-tenant environment. This access will be facilitated by the 

establishment of a single demarcation point for the entire facility, as is firher 

discussed in Issue IID below. 

All exclusionary contracts that predate the effective date of any 

statutory or rule change implementing these policies should be voidable upon 

bona fide request of a certificated telecommunications company for direct 

access to the customers of such facility. Other than direct agreements 

between an end user and a carrier, the Commission should not allow any 

carrier to enter into an exclusionary contract that prohibits a customer from 

being able to select a competitive alternative. 

MIID. How should “demarcation point” be defined, Le., current PSC definition 

(Rule 25-4.0345, F.A.C.) or federal W O E ?  

MSPONSF,: The establishment of a single demarcation point on any property is critical to 

the furtherance of competitive choice. A certificated telecommunications 

company should have direct access to residents in multi-tenant environments 

through qual and nondiscriminatory direct access to a property NID that is 

located at a single demarcation point at the W O E  and that serves all 

residents within the entire MDU property. 

Upon a  bo^. fide request of any certificated telecommunications 

providers to an incumbent carrier, the incumbent carrier should be required 
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to promptly and within prescribed time periods establish the single 

demarcation point. All facilities on the customer side of the NID, including 

interbuilding cabling and riser wire, should be customer premise equipment 

(“CPE’). For competitive access to customers, including any changes in 

carrier for services, there would be pin and jack coordination at the NID. 

If the demarcation point is allowed to remain at the wall jack for 

single line customers in multi-customer buildings, which BellSouth has 

urged, altemative carriers will be required to build facilities throughout the 

property and to each units requiring duplicative, cost prohibitive, often 

infeasible and wceptable  overbuild of facilities. BellSouth would have 

each facilities based carriers, run plant and pairs into every unit that is seeks 

to serve, which could never happen as a matter of economics and reality. In 

any event such an overbuild would not in OpTel’s experience be suffered by 

property owners whose property would be required to be trenched and 

rewired. 

A single demarcation point on each MDU property, as urged by 

OpTel, on the other hand, would be established in consultation with the 

property owner and could be done, in OpTei’s experience, at relatively low 

cost. 

In addition, the definition of CPE in Rule 25-4.0345( I)(a) should be 

amended to include interbuilding wiring aad riser cable in multi-tenant multi- 
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building situations. This is necessary to ensure and clarify that all network 

on the property is accessible by competitors. 

For this report the Commission should define the “demarcation point” 

as the point of demarcation and/or interconnection between the telephone 

company communications facilities and the CPE, and it should include, in the 

multi-unit environment, a network interface device (“NID’,) that 

interconnects the CPE with the telephone company network. The 

demarcation point in the multi-tenant unit environment should, without 

regard to when the facilities were installed or the telephone company’s 

standard operating practices, be the W O E  onto the premises, which, as noted 

above, should be defined as the closest practical and accessible point to 

where the telephone company’s wire crosses the property line. The NID 

should be accessible by all certificated carriers on a non-discriminating basis. 

Buildings in which several NIDs have been installed and at which the 

telephone company maintains multiple demarcation points should be 

retrofitted, at the incumbents expense, upon a bona fide request by a 

competitive carrier ‘seeking access to the premises and on a strict time frame, 

not to exceed 90 days from date of request. OpTel is willing to consider 

sharing a part of this cost, on a parity basis with all other competitive 

providers seeking to have access. 

In the past, ILECs have used the establishment of the demarcation 

point to impede the growth and development of competition. By claiming 
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that each individual unit in a multi-unit building has a separate demarcation 

point, or by limiting access to the NID, ILECs have been able to make it cost 

prohibitive for a new entrant to provide service to residents to the building. 

By establishing a single demarcation point at the MPOE and requiring 

that all certificated caniers must be given access to the NID such that a 

change in service providers by any resident in the building can be effectuated 

by a single cross-connect at the NID, the PSC will help to make facilities 

based competitive local exchange service a reality in the multi-tenant 

environment. 

With respect tb actuai, physical access to property, what are the rights, 

privileges, responsibilities or obligations of: 

IssueIIE. 

RESPONSE: 

1) 
2) tenants, customers, end users 
3) telecommunications companies 

In answering the questions in Issue ILE., please address issues related to 

easements, cable in a building, cable to a building, space, equipment, 

lightning protections, service quality, maintenance, repair, liability, 

personnel, (price) discrimination, and other issues related to access. 

lmdlords, owners, building managers, condominium associations 

Tenants, customers, and end users should have the right to select a 

carrier to serve that customer, and for that carrier to not suffer any 

competitive disadvantage created by the incumbent carrier serving the 

property. The ILEC should not have the ability to impose any 

physical barriers to access by other companies nor should the ILEC 
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by able to advance any canier of last resort (“COLR’) argument in 

order to insure access for itself or deny access to other carriers. The 

COLR requirement address situations where there is competition 

and this issue in the MDU context is precisely to enable competition 

which BellSouth hopes to avoid. 

Landlords, owners, building managers, and condominium 

associations or their agents should be able to impose reasonable and 

nondiscriminatory charges for the use of CPE (as defined above) by 

carriers. Such reasonable and nondiscriminatory charges for CPE 

may coder both the use and maintenance of such CPE. 

Telecommunications carriers should be required to install all 

equipment based upon common standards. Such standards will 

ensure that the type of facilities at a location would not prejudice the 

ability of a customer to choose an alternative carrier. 

bsue 2F. Based on your answer to Issue 1I.E. above, are there instances in which 

compensation should be required? If yes, by whom, to whom, for what and 

how is cost to be determined? 

WSPONSIQ Compensation would be permitted but not required for the situations 

described in Issue IIE above. 

What is necessary to preserve the integrity of E91 l ?  me 2G. 

UCPONSF,: The consumer should in all cases have access to E91 1. This will require 

trunking, transfer of consumer information and coordination between 
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providers. The ILEC must provision E91 1 in the same time frames and on 

the same basis for others as it does for itself. 

w m .  Other issues not covered in I and 11. 

MSPONSE: OpTel does not have any additional comments or issues to discuss at this time. 

Dated this 29th day of July, 1998. 

Respectfully submitted, 

n 

FLOYD R. SELF J 
Messer, Caparello & Self, P.A. 
Post Office Box 1876 
Tallahassee, FL 32302- 1876 
(850) 222-0720 
ATTORNEYS FOR OPTEL (FLORIDA) 

TELECOM, MC. 

OpTel (Florida) Telecom, Inc. 
1 1  1 1  W. Mockingbird Lane, Suite 1000 
Dallas, TX 75247 
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JlliTRODUCTION 

WorldCom Technologies, Inc. (“WorldCom”) is certificated to provide services in Florida 

and welcomes the opportunity to participate in the development of the report to be presented to the 

Legislature by the Florida Public Service Commission (‘‘the Commission”). Both the Commission 

and the Legislature have expressed their support of competition in the telecommunications markets 

and this report and study provide another opportunity to advance that goal. The Legislature has 

found competition to be in the public interest and the Commission now has the opportunity to 

influence the further development of competition in the multi-tenant unit environment. Only with 

increased opportunities to compete will consumers benefit from advances in technology. WorldCom 

would urge the Commission to adopt? an aggressive stance in this report in favor of competition. 

With these general comments in mind, WorldCom would offer the following corhments and 

responses to the issues published by the Commission Staff. 

issue. In general, should telecommunications companies have direct access to customers 

in multi-tenant environments? Please explain. (Please address what need there may 

be for access and include discussion of broad policy considerations). 

wSPONSF1: Telecommunications companies should absolutely have direct access to customers 

in multi-tenant environments. Without direct access consumers would not have the 

opportunity to select state of the art dedicated telecommunications services at 

minimum cost as non multi-tenant unit consumers can. The intent of state and 

federal legislation is to increase competition and to afford the end-user with options, 

better services and access to advanced technology. 
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W O N S E :  All services should be included. 

,-.. In promoting a competitive market., what., if any, restrictions to direct access 

to customers in multi-tenant environments should be considered? In what 

instances, if any, would exclusionary contracts be appropriate and why? 

W P O N S E :  Reasonable restrictions to direct access to customers in multi-tenant 

environments should be considered as in cases where there is a lack of 

physical space or structural compatibility, and in some cases, building 

aesthetics. It is also reasonable that the cost be at the full expense of the 

ILEC or ALEC (Le., no charge to the building owners). Distribution of 

services in the hilding should only occur as tenants request that service. 

How should “demarcation point” be defined, Le., curtent PSC definition 

(Rule 2540345,  F.A.C.) or federal MPOE? 

b u e  m. 

RESPONSE: The demarcation point should be located at a point that permits 

competitive choice and ensures nondiscriminatory access. The 

location of the demarcation point should not be dictated by the ILEC 

. but should be established in consultation with the property owner. It 

may be necessary to redefine the existing definition of demarcation 

point but any definition should afford some flexibility and should be 

incorporated in a rule rather than legislation. 

Issue E. With respect to actual, physical access to property, what are the rights, 

privileges, responsibilities or obligations of 

1) landlords, owners, building managers, condominium associations 
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2) tenants, customers, end users 
3) telecommunications companies 

In answering the questions in Issue [LE., please address issues related to 

easements, cable in a building, cable to a building, space, equipment, 

lightning protections, service quality, maintenance, repair, liability, 

personnel, (price) discrimination, and other issues related to access. 

MSPONSE: Landlords, owners, and building managers have a right to review and approve 

access construction plans. Tenants, customers, and end-users should have the 

right to access public utility services, including access to ALECs. 

Telecommunications companies should have a right to compete with the 

ILEC on a level playing field. It should be noted that the ILEC does not 
e 

typically pay rent for their equipment space, giving the ILEC an unfair 

advantage over the ALEC. 

The telecommunications companies also have the obligation to adhere 

to all applicable codes and regulations; restore easements and property to 

their origulal or better condition after utilization; e m  that all work is done 

by qualified personnel; and build according to established guidelines and 

standards and with the prior approval of the building owners. 

Based on your answer to Issue 1I.E. above, are there instances in which 

compensation should be required? If yes, by whom, to whom, for what and 

how is cost to be determined? 

Issue m. 
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An alternative to direct access to the customer usually comes in the form of 

a Minimum Point of Entry (“MPOE”) or a Central Distribution System (“CDS”). In 

this case, all telecommunication services in the building are brought to a single point 

in the building and then are distributed by the Building Owner (or the Owner’s 

vendor) from that point to the customer premise. Frequently, supporters of the 

MPOE suggest that there are advantages associated to space, costs and related 

benefits. However, these are not the advantages contemplated by legislation and 

efforts at competition in the market. For example, lack of building riser space is rare. 

In each market, although there are an abundance of resellers, there are usually only 

3-4 facilities-based Aldmative Local Exchange Carriers (“ALECs”) in any given 

market. Provision of 1-2 six inch vertical risers for each ALEC is not an undue 

burden on any normal building riser system. Further, the MPOE approach raises 

issues of liability, technology, quality of service and costs. 

Over the past several years ALECs have found that building owners are 

demanding profit for ALEC entrance into their buildings while continuing to provide 

timely access to Incumbent Local Exchange Carriers (“ILECs”) on a “no costho 

delay” basis. The building owners created a barrier to competition while choices 

existed. Often, the high fees demanded of the ALEC by the building owner 

precluded service to the building. If the goal is to create competition in the 

marketplace, resulting in lower cost, higher quality telecommunication services for 

the tenant, the ALEC cannot be required to absorb these additional fees and hope to 

remain competitive to the ILECs. 
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Issue* What must be considered in determining whether telecommunications companies 

should have direct access to customers in multi-tenant environments? 

RESPONSE: Then are a number of factors to consider, some of which are of concern to providers, 

owners, and tenants. In general it is the needs of the tenant that should be the starting 

point. The tenant is the common customer of the building owner and the 

telecommunications service providers. It is in the best interest of the owner and 

provider that the tenant be able to receive state of the art telecommunications services 

at competitive prices. Competition (Le., lower prices and greater services) is a direct 

result of ALEC ability to have direct access to tenants in multi-tenant environments. 

For example, the abilir). of a tenant to have intemet access at his office and his 

residence is now of increasing importance. The price and quality of that service is 

greatly affected by competition for the tenants business by ALECs in the building. 

How should “multi-tenant environment” be defined? That is, should it 

include residential, commercial, transient, call aggregators, condominiums, 

office buildings, new facilities, existing facilities, shared tenant services, 

other? 

h u e  m. 

W O N S F ; :  “Multi-tenant environment” should be defined as any new or existing facility 

that has a number of tenants who have separate telecommunications 

requirements. 

What telecommunications services should be included in “direct access”, Le., 

basic local service (Section 364.02.(2), Florida Statutes), Intemet access, 

h u e  Im. 

video, data, satellite, other? 
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WXPONSF: in the event that building owner provides space for telecommunications 

equipment and distribution right to the other tenants in the building, then the 

telecommunications provider should make the owner whole. It is intended 

that the access requirement be revenue neutral to the building owner. That 

is, if 150 square feet of space is provided by the building owner in the 

basement area, then the ILEC and ALEC should pay the reasonable 

compensation for space utilized. 

Several factors need to be considered with regard to “reasonable 

compensation” for these types of space. 

a. Only aSmall amount of space is really required. Only 150-200 

square feet per ALEC as stated above. With average bidding size 

ranging from 400,000-500,000 square feet, the ALEC space 

requirement is insignificant. 

Only 2-3 facility based ALECs will desire space in a particular 

building. Remember a ALEC’s desire to be in a building is directly 

related to tenant demand. In every case the ALEC will analyze the 

b. 

cost to constnrct facilities vs. the expected revenue. In any event, the 

number of ALECs a building’s total revenue can support is limited. 

The best space for use as a point of presence (“POP”) is space in the 

building which normally yields no rent or, at best, low rental income 

to the building owner - for example, building core space or 

basement space. 

c. 

6 
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I 
d. Build out of the POP space, conduit facilities and distribution is at the 

expense of the ALEC. It is intended to be revenue neutral to the 

building owner. 

In virtually all cases, the ILEC serves the building in rent ftee space 

and riser space provided by the building owner at no charge. 

Historically, the provision of this space to the ILEC, like all utility 

space in the building, was considered a cost of doing business to the 

e. 

building owner. No prospective tenant would consider leasing space 

in a building in which public utility services were not available. 

Today, dnants require availability of ALEC services for purposes of 

disaster recovery and to acquire the best telecommunication services 

at the most competitive prices. 

Considering items a-e above, the building owner should provide 150- 

200 square feet of space to 2-3 facility based ALECs at no cost. 

We do not believe that payment based on the number of tenants 

served or revenue sharing with the building owner is acceptable under any 

circumstances. Such a mechanism would unreasonably increase the cost of 

market entry to the ALEC. The intent of both the federal and state 

telecommunications legislation is to provide higher quality and lower cost 

telecommunications services to the end user (Le., the tenant) in a non- 

discriminatory manner. It was never intended as a new revenue source for 

building owners. 

7 
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In the past, building owners could achieve revenue sharing 

agreements with telecommunications resellers (Le., Shared Tenant Service 

providers), as the landlord considered them a vendor with no capital 

investment who derived profits from the building constructed at a high cost 

to the owner. Nether the ILEC or the ALEC should be treated as a reseller, 

as they are facility based providers and bear a high capital investment to 

construct their network. 

Such arrangements will unreasonably inhibit market entry by new 

telecommunications competitors. Even though the building owner will 

derive substantia benefits &om allowing ALEC enfrance in the building in 

the form of attraction or retention of high tech tenants, the ALEC already 

bears a high cost just for the privilege to compete with the ILEC, in terms of 

equipment and construction cost. 

In any event, the ALEC should be treated the same as the ILEC with 

regard to access and ability to provide services to tenants in the building. To 

do otherwise is discriminatory. 

What is necessary to preserve the integrity of E91 l?  bsue IIG. 

WPONSR: Before being allowed to provide service to end-users that supersedes existing 

91 1 capabilities the ALEC must provide proof of 91 1 compliance to the 

proper jurisdictional authorities. 
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bsue u. Other issues not covered in I and 11. 

RESPONSF,: WorldCom does not have any additional issues to address at this time. 

Dated this 29th day of July, 1998. 

Respectfully submitted, 

FLOYD R. SELF 
Messer, Caparello & Self, P.A. 
Post Office Box 1876 
Tallahassee, FL 32302-1 876 
(850) 222-0720 
ATTORNEYS FOR WORLDCOM 

TECHNOLOGIES, MC. 

I 
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e.spire Communications, Inc. 





LAW OFFICES 

MESSER,  CAPARELLO & SELF 
A PROFESSIONAL ASSOCIATION 

July 29, 1998 - 
Ms. Blanca Bayo, Director 
Division of Records and Reporting 
Room 110, Easley Building 
Florida Public Service Commission 
2540 Shumard Oak Blvd. 
Tallahasset, Florida 32399-0850 

Re: Docket No. 980000B-SP 

Dear Ms. Bayo: 

Enciosed for filing in the captioned docket an an origmal and fiAeen copies of the Comments 
and Responses of e.spireTM Communications, Inc. Also enclosed is a 3 1/2” diskette with the 
document on it in WordPedect 6.016.1 format. 

Please acknowledge receipt of these documents by stamping the extra copy of this letter 
“filed” and returning the same to me. 

Thank you for your assistance with this filing. 

Sincerely, 

Norman H. Horton, Ir. 

NHWamb 
Enclosures 
cc: James C. Falvey, Esq. 

Florida House Committee on Utilities and Communications 
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BEFORE TBE F'LORIDA PUBLIC SERVICE COMMISSION 

In re: Undocketd Special Roject Access ) 
by Telecoxnmunhtions Companies 1 Dwht NO. 98oooOB-SP 
to Customers in Multi-Tenant 1 
Environments 1 

COMMENTSAND RESPONSES OF 
e.spirem COMMUNICATIONS, INC. 
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The Telecommunications Act of 1996 (“Act”) endeavored to eliminate all barriers 

to entry into the local telecommunications markets. The task is a daunting one, given the 

local monopolies held by incumbent providers over the course of the century. Incumbent 

providers have a wide variety of advantages in the local marketplace. They have 

entrenched name recognition, they have a relationship with every customer in the market, 

at home and at work, they have a ubiquitous network, and they began with 100% of the 

market. The Act undertook to make it possible for new entrants to become “co-carriers,” 

that is, carriers that are placed on qual footing with the incumbents in every respect. 

Unlike early attempts to nibble at the margins of the local markets by shared tenant 

service providers or centrex resellers, alternative local exchange carriers (“ALECs”) 

sought and arc entitled to qual treatm’ent vis a vis the incumbents. The goal of the Act is 

to promote local competition, in order to decrease prices, increase d c e  quality, and 

increase innovation. Ultimately, the purpose of the Act is to improve the level of service 

to c o n s u ~ r s  by ensuring that the incumbent monopoly markets became competitive 

markets. 

The Act imposes some very stringent requirements on a wide variety of parties to 

achieve its ends. For example: 1) Sections 25 1 and 252 imposes interconnection and 

84 

e.spite provides the following comments concerning the necessity of building 

access legislation in Florida. The comments track the topics agreed upon by the I 
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parties. 

I. The Florida Local Telecommunications and Data Markets Cannot be Opened to 

Competition Without Building Access Legislation 

a 



unbundling requirements on the companies largest local exchange companies to e m u  

that ALECs have equal access to existing ubiquitous networks; 2) Section 253 limits the 

rights of States and cities to impose regulations that would inhibit local competition and 

to ensure that ALECs have equal access to municipal and other rights of way; and 3) 

Section 703 regulates large utility companies, to ensure that ALECs have equal access to 

utility poles and conduits. 

Unfortunately, the Act failed to address access to multi-tenant buildings that 

represent the “last 100 feet“ to the customer premises. Building owners, like incumbent 

local exchange companies, own bottleneck facilities: they control the entrance to their 

buildings. Like the other bottlenkk facilities mentioned above - incumbent facilities, 

municipal rights of way, and utility pole and conduit - these bottleneck facilities must be 

regulated to ensure that they are not abused in a manner that inhibits the delivery of 

competitive local service to Florida COI~SUII~CIS. This regulation is all the more important 

today because, as discussed below, experience has shown that building owners, left to 

their own devices, hove abused their bottleneck control by extracting unfair and 

discriminatory payments, terms, and conditions from ALECs entering the Florida 

markets. 

Texas, Connecticut, and Ohio have taken the lead in enacting legislation in this 

area. The Texas statute rrpresents a fair balance that e.spire would support in Florida. 

The Texas legislation has been instrumental in helping e .sph with actual negotiations in 

Texas. On numerous occasions, e.sph personnel in Texas have had to resort to the 
. .  

Texas statute to ensure that building owners would give e.spire nondiscnrmnato ry 

building access. Time and time again, the Texas statute has worked, by forcing building 
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owners to sit down and negotiate nondiscriminatory building access arrangements with 

e.spirc. Initially, e.spire was categorically denied access to several large multi-tenant 

buildings in downtown Dallas. Typically, these buildings we= owned by large out-of- 

state corporations that wen not awan of the Texas statute. As soon as e.spire brought the 

statute to their attention, the negotiations began to progress and, in each case, e.spin 

ultimately obtained agreements based on the terms of the Texas statute. 

Although e.spire is just beginning to enter the Florida markets, e.spirc has already 

encountered several building owners that have effectively refused access, or offered 

contracts of adhesion which wen not subject to negotiation. The following are just two 

examples of e.spire negotiations id Florida in which building owners have abused their 

bottleneck control of building access. 

In one instance in Jacksonville, a national real estate company offmd e.spirc a 

contract of adhesion for building access. e.spin knew that, not only did BellSouth not 

pay for access, but other ALECs had entered the building without paying for building 

access. Nonetheless, the real estate company would only permit access at an excessive 

rate. When e.spite attempted to negotiate the rates, terms, and conditions of access, the 

company refused to change a single word, and only agreed to permit e.spire entry on its 

own terms. When e.spire is forced to sign agreements such as this, it completely changes 

our business plan for recovering our investment and breaking even in a given building. 

This severely impacts the spread of local competition in Florida 

In a second instance, the landlord similarly offmd an off-the-rack agreement that 

was completely unacceptable to e.spire. Not only were the rates, terms, and conditions 

unacceptable, but the agreement was gauged for a wireless provider, and could not begin 
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to meet e.spire's needs. The landlord refused to accept e.spire's standard agreement, 

which was much better suited for e.spire's purposes. Ultimately, the landlord refused to 

return e.spire's phone calls and e.spire is still not in this building today. Again, this tn>e 

of response &om landlords makes it impossible to provide ubiquitous, robust 

competition. 

In general, legislation should be simple and straightforward, like the Texas 

legislation. The hallmark of any legislation must be nondiscriminato ryaccess. Ifthe 

incumbent pays for access, then, and only then, can ALECs be required to pay for access. 

Ultimately, what most ALECs are requesting is merely the right to run a few small 

strands of fiber into the building. The Commission and the Legislature should also be 

wary of claims that ALECs are creating a grave imposition on building owners. While 

the Texas statute, for example, does account for the legitimate interests of building 

owners, excessive restrictions on building access could completely undermine the intent 

of any putative legislation. If legislation permits building owners to take shelter behind 

* .  multiple exceptions to the d e  of nondiscnrmnato ry access, it will not serve the purpose 

of providing ALECs with the necessary leverage to gain access to buildings. 

e.spire will briefly address the specific issues raised in the issue identification, and 

will provide fbthcr input at the August workshops. 

Considerations for Building Access Legislation 

A Definition of Malti-Tenant Environment: The definition should be as 

broad as possible. In fact, it should not be limited to a "multi" tenant environment to the 

extent that a single tenant could just as easily be denied access by a landlord. Again, 

attempts to limit the definition will only serve to curb the development of competition in 
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areas that arc not regulated. In e.spke's experience in Texas, when the statute is cited, the 

parties still actively negotiate building access contracts, meeting their specific needs and 

addressing particular concerns. The Texas statute wisely incorporated this idea that the 

parties have interests to protect. The advantage of a statute is that it brings the parties to 

the negotiating table, and provides a context that moves the negotiation forward. 

B. Services Included: At a "urn, the defition should be broad, to 

include all telecommunications and data services. These should be defined broadly in a 

manner that will permit the inclusion of new technologies. 

C. Restrictions on Access to Buildings: Restrictions on access to multi- 

tenant buildings will discourage the development of local competition in Florida e.spire 

finds the compromise restrictions included in the Texas statute to be acceptable. For 

example, if no tenant in a building is interested in purchasing service, then might be no 

need to permit access. For the most part, however, restrictions on access arc restrictions 

on competition, competition which provides multiple pro-consumer benefits. 

in addition, the Commission should recommend that any contract that has the 

effect of discouraging nondiscriminatory building access be deemed illegal. For 

example, BellSouth has established an extremely troubling program that first came to 

e.spire's attention because it was being shopped around by BellSouth to influential 

building owners in Florida The program appears intended to effectively lock CLECs out 

of major office buildings, office parks, shopping centers and other similar locales. 

Specifically, BellSouth is enticing property management companies to enter exclusive 

arrangements with BellSouth under which the property managers are paid handsomely for 

promoting BellSouth's services to tenants of the property, and for refusing to establish 

8 
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similar promotional agreements with CLECs. BellSouth provided a copy of its Len- 

Agreement in for Property Management Services in response to a hearing request in 

Georgia, and a copy is attached hereto. 

Under the tenns of BellSouth’s standard form Property Management Services 

Agreement, BellSouth obtains access - fiee of charge - to building entrance conduits, 

equipment room space and riserhorizontal conduits for placement of BellSouth 

equipment and other telecommunications facilities needed to serve building tenants. The 

property manager also commits to designate BellSouth as the local telecommunications 

“provider of choice” to building tenants and to promote BellSouth as such. Many 

building tenants may not understand that they could choose to order service h m  a CLEC 

competitor. In retun, BellSouth agms to establish a “Credit Fund” which the property 

manager can use itselfor distribute to tenants. The Credit Fund is usable to pay for 

selected BellSouth services (Le., seminars, non-recurring installation charges, etc.). 

This program has at least two anticompetitive effects, largely attributable to the 

fact that this arrangement is expressly an exclusive one. First, since BellSouth is given 

“free” (no cash payment) acccss to the building conduit and riser, BellSouth is given an 

inherent cost advantage in obtaining use of these essential bottleneck facilities. Second, 

since the property manager must agree to promote BellSouth services exclusively in order 

to be compensated, BellSouth has created an incentive for property managers to refuse to 

cooperate with ACSI and other CLECs in promoting services to building tenants. 

The property manager is a critical gatekeeper in obtaining access to business end users, 

and BellSouth has conspired with them in these instances to prevent ACSI h m  obtaining 

unfettered access to building tenants. Interestingly, BellSouth argued strenuously a few 

89 



years ago that regulators must prevent shard tenant service ("STS") providers from 

impeding their access to end users in STS-controlled office buildings - now, BellSouth 

itself is engaging in the same activity about which it protested so vociferously. If these 

types of agreements are not nullified, local competition in FIorida will suffer. 

Debition of uDemarcation Point" be Defined: e.spire will provide input on 

this issue at the workshop. 

E. Right and Extent of Access: ALECs each have Unique needs for access. For 

the most part, ALECs and landlords can work these issues out for themselves. The Texas 

statute addresses many of the more difficult issues in an equitable manner and should be 

closely considered as a model in these workshops. 

F. Compensation: The critical issues with respect to compensation are: 1.) 

compensation must be non- ry; 2) at a minimum, compensation cannot be 

required until the incumbent is actually paying compensation to the landlord; and 3) 

compensation should not exceed the landlords cost of providing access. 

. a .  

Integrity of E911: e.spire will address this issue at the workshops. 
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III. Conclusion 

The issue of building access is critical to e.spire. e.spire is encouraged by the 

interest of the Commission and the Legislature in this issue. e.spire looks forward to 

addressing these issues at greater length at the upcoming workshops and throughout the 

course of this proceeding. 

Dated this 29th day of July, 1998. 

Respectfully submitted, 

e 
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NORMAN H. HORTON, JR. 
FLOYD R SELF 
Messer, Caparello & Self, P.A. 
Post Office Box 1876 

- 

Tailahassee, FL 32302-1876 
(850) 222-0720 
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International Council of Shopping Centers 





Before the 
Florida Public Service Commission 

Special Project No. 980000B-SP 

In Re: Issue Identification Workshop 
For Undocketed Special Project: 

Access by Telecommunkations Companies 
To Customers In Multi-Tenant Environments 

comments of 
International Council of Shopping Centers 

This memorandum is filed on behalf of the Florida Chapter of the International 
Council of Shopping Centers. 

PSC Rquest for Commenb 

The Florida Public Service Commission has asked for a response to certain 
e 

questions posed by the PSC on July 14,1998. The questions make no mention of the 
threshold and pivotal issue of whether forced compliance by building owners is 
constitutional. That core question has a bearing on each issue posed by the PSC in its 
request for comments. Therefore, the focus of the comments in this memorandum will be 
primarily on that constitutional issue. 

Regarding the specific issues raised, we would respond as follows: 

Issue I. ‘In general, should telecommunications companies have direct access to 
customers in multi-tenant environmenb? Please explain. (Please address what need 
there may be for access and include discussion of broad p U c y  considerations.) 

Response to Issue I: Ifdirect access to customers by telecommunications companies 
means the mandating of an easement or license in favor of telecommunications providers 
over the building owner’s objections, then the answer is no since such a mandate is a 
third party intrusion into a person’s property and is thus prohibited by the FiAh 
Amendment to the United States Constitution. The goal of providing allegedly improved 
telecommunications acccss to some segments of society can not justie inhgement of 
constitutional rights, due process protection and fair market value compcpSation for a 

The arguments of unconstitutionality being made in this memoraudum have been made 
with considerable eloquence and authority in a Declaration by Charla M. Harr, Harvard 
Professor of Law, filed with the Federal Communications Commission in IB Docket No. 

taking of property rights. 



95-59 and CS Docket No. 96-83, before the Federal Communications Commission. A 
copy of his comments are contained in Appendix B to this memorandum. 

Similar arguments were made in comments of the real estate industry, dated March 28, 
1997 and filed with the F e d d  Communications Commission in CS Docket No. 95- 184, 

comments w m  prepared on be&alfof a group of nationwide real estate industry 
associations, and are particularly relevant on the issue of unconstitutionality. A verbatim 
copy of the comments are reproduced in Appendix C to this memorandum. 

MM Docket NO. 92-260, LB Docket NO. NO. 95-95 and CS Docket NO. 96-83. The 

Secondly, the issue of "need" for this type of access should be examined and quantified if 
it is capable of being found to exist. Aside h m  the straight-forward constitutional and 
jurisdictional impediments to commission regulation of access to private premises, other 
considerations suggest the benefit of an unregulated approach. First, the nation's limited 
but growing experace with unregulated (competitive) access providers makes clear that 
there is no need for the commission to intervene on the access issue. Access is 
adequately regulated by the market-place, and only the market will be flexible enough to 
respond to fast-changing consumer needs and technological developments. 

see ~ p p m d i x  c - Section IV. f& additional discussion. 

Issue II. E. With respect to a c t a 4  physical access to property, what are the rights, 
privileges, responsibilities or obugrtions ofi 

1) landlords, owners, building managers, condominium rusocirtioas 
2) tenants, customers, end usen 
3) telecommunications companies 

In answering the questions in Issue II.E., please address issues related to easements, 
cable in a building, cable to a building, space, equipment, lightning protection, 
service quality, mrintenmce, repair, liability, personnel, (price) discrimination, and 
other issues related to ICCUS. 

Response to Issue IL: The practical issues that property owners must grapple with 
concerning physical accu8 to their property is well summarized by the Declaration of 
Stanley R Saddoris, da&d Apnl 15, 19%. and filed with the Federal Communications 
Commission in 1B Docket No. 95-59. A verbatim copy of the comments are reproduced 
in Appendix D to this memorandum. 

Issue II. F. Baaed on your answer to Issue IL E. above, are there instrnces in which 
compensation shoald be required? If yes, by whom, to whom, for whrt and how b 
cost to be determined? 
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Response to Issue II. F.: Buildings have limited and finite space for on-site equipment 
and lines for telecommunications utilities. But the number of fbture telecommunications 
utilities are not finite. If there are 10 today, there may be 100 ten years fiom now. A 
building owner’s available space for telecommunications can include, depending on 
availability: dedicated telecommunications rooms of closets, ceiling space and risers for 
cables, parking garages, rooftops, basements, and parking garages. Building owners can 
run out of space or such space may be needed for other purposes, thereby causing a 
burden on the landlord if “equal access” is mandated. In the hture, depending on the 
proliferation of telecommunications utilities, the burden very likely will be physically 
impossible to comply with because of space limitations. 

Regarding the possible different ways of determining “reasonable” compensation for 
each of these types of space, the possibilities are infinite-they are limited only by the 
imagination of technology and the competition of the marketplace. The methods being 
used so far by the real estate and telecommunications industries include: 

fixed rentals; 
fixed rentals plus yearly escalations; 
fixed rentals plus gross revenue percentage; 
gross revenue percentage only; 
in-kind trade of services; 
combinations of the above; 
combinations of the above, with formulas relating to number of tenants served; plus 
unknown methods in the future, depending on technology and creativity of the 
parties. 

The “reasonableness” of the compensation flowing from the telecommunications utility 
to the building owner depends on an unending set of factors: 

capital requirements for the telecommunications utility; 
capital requirements for the building owner; 
rate of retum on investment needed by each of them; 
amount of space available in the building; 
amount of space needed by the particular utility; 
speed with which the building owner can make the space available; 
speed with which the telecommunications utility can get operational; 
the potential for harm to the equipment and lines by thud-parties; 
the need for special security for the utility’s equipment and lines; 
the aesthetic effkcts on the areas of the building that are visible to homeowners, 
condominium unit owners, tenants of the public; 
the debt service needs of the building owner 
the effect on the owner’s maintenance expenses of the building; 
the effect on the owner’s insurance availability, coverage, and premium rates; 
risks incurred by the building owner, relating to the relative importance and potential 
liability exposure if the telecommunications are intempted due to owner fault; 
the economic pressures of the then-existing up or down tenant rental market; 
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what the building owner’s existing tenants want in order to be happy and renew 
leases; and 
most importantly, what the building owner’s competition is doing at any point in 
time. 

Any compensation is reasonable if agreed to by the building owner and the 
telecommunications utility. The reasonableness of compensation is market driven and it 
cannot and should not be arbitrarily measured or fixed by the PSC or Florida Legislature. 

Issue In. Other issues not covered in I. and 11. 

Response to Issue In.: The Florida Legislature charged the Public Service Commission 
to consider the “. . .promotion of a competition telecommunications market to end 
users.. .” in Chapter 98-277, Laws of Florida. Commission workshops and research 
should be utilized to examine the nature and extent of the existing market to end users 
and nature and extent of any impediments raised by building owners. 

Request has been made to our membership that has developed, owned or managed 
millions of square feet of multi-tenant space in Florida to provide anecdotal information 
concerning current status of the “market” with telecommunications providers. Responses 
have included numerous examples of negotiated agreements. These agreements are 
similar to various other services provided to various tenants utilizing common area or 
property under the landowners exclusive control. 

We would suggest that the ultimate finding will conclude that the current unregulated 
market is functioning so that no need for governmental intervention exists. 

However, should isolated instances of property owners burdening the development of 
comparison in the telecommunications be found, we believe the PSC should provide a 
cost / benefit analysis’of any alternative regulatory recommendations as such alternative 
impacts the property owner, the tenant, and telecommunications providers (both 
incumbent and alternatives). 

Finally, we believe the issues set forth by the PSC in the July 14 notice do not adequately 
address the current state of the law applicable to “direct access”. We believe the Florida 
Legislature should be provided information regarding federal and state legislative history 
concerning this specific language as well as the status of out-of-state litigation impacting 
“direct access.” 
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Conclusion 

The “building access” to customers in multi-tenant environments’ to the extent 
that they mandate access rights to telecommunications utilities and impose compensation 
limitations on a building owner’s property rights, are unconstitutional under the US. 
Constitution (Fifth Amendment). 

Those “building access” provisions are not well founded in practicality and are 
inherently and substantially hardid to the entire real estate industry and the fiee 
enterprise system. 

The PSC should r e m  h m  enacting any rules or regulations or recommend 
policies to implement the “building access” provisions. 
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APPENDIX B 
Before the 

FEDERAL COMMUNICATIONS COhIMISSION 
Washington, D.C. 20554 

In the Mauer of 1 

hempt ion  of Local 
Zoning Regulation 
of Satellite Eanh Stations 

In the Matter of 

Implementation of Section 207 
of the Telecommunications 
Act of 1996 

Restrictions on Over-the-Air 
Receprion Devices: 
Television Broadcast S ~ C C  
and Multichannel Multipoint 
Disaibution Service 

IB Docket NO. 95-59 

CS Docket No. 96-83 

DECLARATION OF CHARLES M. HAAR 
IN SUPPORT OF REPLY COMMENTS OF 
NATIONAL APARTiMENT ASSOCIATION 

BUILDING OWNERS AND MANAGERS ASSOCIATION 
NATIONAL REALTY CO?vIBIITTEE 

INSTITUTE OF REAL ESTATE MANAGEMENT 
INTERNATIONAL COUNCIL OF SHOPPING CENTERS 

NATIONAL MULTI HOUSING COUNCIL 
AMERICAN SENIORS HOUSING ASSOCIATION 

I. Charles M. Haar. declare as follows: 

I submit this Declaration in support of the Reply Commenu of the above-named associations. 

I am a Professor of Law at b a r d  Law School and have served in this capacity since 1955. I have taught and 
written on property and constitutional law issues for thirty yeus. A copy of my resume is attached. I have edited a 

w (with L. Liebman), and P Lpad-Use 0 Caebook (5th cd. 1996). The most recent 
(Princeton U. Press 1996). I was Chief Rcponer for the 

Casebook on l ~ a  
book is 3 
American Law Institute's Model Land Development Code in 1963-1965hsistant Secretary for Metropolitan Development 
in the U.S. Depamnent of Housing and Urban Development in 1965-68; Chair of F'rcsidential Commissions on housing 
and urban development (Prrsidcau Johnson and Cancr): and Chairman of the Massachusetts Housing Finance Agency. 

Based on the foregoing. I submit to the Commission in  this Declaration the following analysis making two 
poinu: (1) a regulation that would require placement of antennae on owners' and common private properry (by tenants or 
other occupants, involuntarily by ownm or by rhird panics), or limit resvictions in pnvatc agreements on such action. 
would be a taking under the F a  Amendmenf according to several lines of casu; and (2) because of the Fifth Amendment 
implications, the Commission must apply a narrow consvucuon of the Section 207 prohibition on cenain private 
rrstrictions. . 

' 

I .  THE PROPOSED REGULATION IS A TAKLYG 

"PER SE W G .  Under current United States Supreme Court precedent ua permanent 
physical occupation authorized by government is raking without regard to the public interests hat it may seive." m x  
=rer M W  C A N  C~IDY 458 U.S. 419,426 (1982). a involved a New Yo& stacutc which authorized 
the installation of cable television equipment on plaintiff Loreno's apamnent building rooftop. The C o w  held rhaf this 
statute constituted a taking under at the EN! Amendment as applies to the states under the Founcenth Amcndmenr The 
installation involved the placement of cables along the roof "anached by screws or nails penemring the masonry," "and the 

n A .  
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placement of two large silver boxes along the roof cables installed with bolts. Id. at 422. In finding a taking. the Coun 
noted that "physid inausion by government" is a property restriction of unusually seious character For purposes of the 
Takings CIaw.  ld, at 426. 

In the Commission's W e r  Notice of Pmoosed * the Commission seeks comments on a proposed 
rule in connection with Section 207 of the Telecommunications Act of 1996 (the "Proposed Regulation"). The Proposed 
Regulation. i n  requiring that owners allow placement of antennae (by occupanu, involuntvily by owners or by third 
panics) on owners' and common private propeny, or limit rcsmctions in private agreements on such action, would dinttly 
implicate the a rule. Such installation of reception equipment would be precisely the kind of permanent physicjl 
occupauon deemed as a taking by Loretta and the line of cases which follow its analysis. 

The reasoning of extends from an analysis of the chvacter of p r o m  rights and the nature of the i n m i o n  
by government The C o w  did not look at the justification for the government's physical intrusion, but exclusively at 
what the government had done to the claimant It considered the injury to the claimant to be panicularly serious not 
because of the financial loss involved or other facton, but because of the invusiveness of the government's action. The 
Court found that the claimant could not use the physical area occupied by the cable equipment and concluded that i t  is 
unconstitutional permanently to prevent an owner from occupying her own property. Consequent upon the occupauon. the 
%wmr has no right to possess the occupied space himself ... [he) CJMOC exclude others (from the space, and he) can make 
no nonpossessory use of the property." Id. at 435i36. A permanent physical occupation is an especially seven incursion 
on the ordinary prerogatives of ownership and constitutes a a taking of property; this mle provides certainty and 
U~CKCOIZS the constitutional protection of private property. 

Subsequent court opinions explicitly reaffirm the J o r e w  rule: a regulation that has the effect of subjecting 
property to a permanent physical occupation is araking no matter how trivial the burden thus imposed.* 

In Larerta. the C o w  addressed the issue of the public benefit of the proposed regulation, finding that: where the 
character of governmenfal action is a permanent physical occupation of property, our cases uniformly have found a laking 
to the extent of the occupation, without regard to whether the action achieves an imponant public benefit or has only 
minimal economic impact on the owner.2 

Following this reasoning. the Proposed Regulation effects a Fifth Amendment taking on a property owner who -- 
pursuant to a l e s e  or other private agreement - cannot prevent placement on the owners' or common private propeq o f  
one or what could be many satellite dishes, microwave receivers, and other antennae. The Court will not entenain any 
weighing of the relative costs and benefits associated with the regulation in the case of a permanent physical occupation. 
Therefore. any public benefit or purpose (such as increased competition in video services or the provision of video services 
with educauonal and cultural benefit to the consumer) is imlevant to rhe analysis of whether a taking has occurred. Once i t  
is established that a regulation authorizes a permanent physical occupation, as the Proposed Regulation would, a taking hx,  
occurred and furcher analysis of importance of public benefits or d e p e  of economic impact on the owner is moot. 

ASSmINc ARGrF NDO TWAT CFRTAIN R E C F P ~ O N  EOUIPMFNT rs NOT .A PFR ;Lf,A.VE ST B. 
INSTAT T A T "  TWF: PROWSFD BFGULBTION R F w u " 4  A ~AKR!xL 

Some commencers have suggested that some installations of reception equipment pursuant to the Propose:! 
Reguiauon may not be "permanent" and thus not subject to the Loretto takings rule.3 

The Court addressed a situation in Nailan in which the occupation (a requirement of public access) w3s 

characterized as not permanent yet the COUK still found a raking. There is a literal sense in which Nollan's land was no[ 
subject to a "permanent" physical occupation as Loreno's was, but the C o w  dismissed this contention. What is pivoul ~n 
the Court's view must be the state of being legally defenseless against invasion at any time. Even for non-pemanenr 
antennae installations. Coun precedent would render the, Proposed Regulation a caking. 

takings rule for permanent physical occupations would be construed 
"cance" in this analysis: (1) "the economic impact of the regulation on the claimant": ( 2 )  %e 

extent to which the regulation has interfered with investment-backed expectations"; and (3) "the character o f  t h t  

'nv ' ' 480 US. $7Q.4? 483 US. 82% 83 1 (1983: -Ass 
SO3 U.S. 519. J27 (1992). 11.18 (1987):ye-v Cwofkcandlda. 

lppc~, 458 US. II 4 3 ~ 3 ~  (w b n  ccpmi 
P&pr.cerPln equipment could k plsced on a=- by b u t  or irr own weight owned by the occupylf and removed wh:? [.?e 
occupanf v v u c d  the premises. 

A regulation falling outside the 

. .  . .  . .  
' s r t r s . s Q b v  c!y- 

2 Cn v New Y a  438 U S .  104, 124 (1978). 
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governmental a ~ t i o n . " ~  An examination of each of these factors in the context of the Proposed Regulation renden the 
same outcome Y under the tarrtto rule: the Roposed Regulation works a taking on the property owner. 

. .  a. Seven econOmlclmaact of the Prppssed R e d t i o n  e) on o w n e a  The market for residential Y well 
commercial property depends in large pan on the appearance of the building itself and the arc3 surrounding the building. If 
OCCUPY~U (be they condominium ownen, apamnent tenants, commercial lessees or owners without exclusive use or conmi 
of the building) were allowed to i n s d l  reception equipment at their discretion yound the propeny, the value of che property 
on the market could decrease substantially. 

Moreover, the Proposed Regulation would interfere with the ability of an owner (or association of ownen) to 
manage its property. Effective propercy management requires an owner to decide on a property-specific basis the physicd 
aspecu, facilities (including rapidly evolving communications equipment) and service offerings of iu property based on iu 
own complex, multiyear analysis of consumer demands, supply opportunities and cosu. Instead of market-oriented 
management. the Proposed Regulation would require owners to devote substantial resources to implementing the 
government-imposed rules, including resources associated with, among other things, enining propeny managen on the 
rules, monitoring whecha occupants' requests and actions comply with the Co"ission's rules as well as applicable health 
and safety codes. developing and collection charges as allowed by the rules, toning out interfering requesu h m  multiple 
occupants or services providers, and implementing procedures and Uaining for various emergency situations. 

In the context of CC Docket No. 96-98, the Commission concluded in August 1996 that a right of access to roofs 
and riser conduit "could impact the owners and managen of small buildings ... by requiring additional resources to effectively 
control and monitor such righesf-way located on their properLies." (FCC 96-325, Y PY. 1185.) 

with inv- ' . Any regulation which may interfere b. -e 
with the market value of a piece of property wdtld naturally rally affect any expectations of investors who financed the 
building as well. 

skal invaziaa. Even if the smcture is of the Prooosed R w d a m n  authontes a ah V 

temporary, the Proposed Regulation authorizes a physical appropriation of the property as well as a permanent and 
continuous right to install such a smcture. In Nollan. 483 U.S. at 832. the COW stated that a permanent physical 
occupation occurs "when individuals arc given a permanent and continuous right to pass to and fro. so that the real properzy 
may continuously be uavened, even though no panicular individual is permitted to station himself permanently upon the 
premises." Under NolTan. the right to paverse the properry, whether or not continually exercised, effected an impermissible 
taking. It is the "permanent and continuous right" to install the equipment which works the taking. because the right may 
be exercised at any time without the consent of the owner of the property. 

Therefore, the regulation would constitute a taking based on the three-factor analysis set fonh in the Phn!h~Ccnrral 

. .  

c. 

line of cases. 

C .  CLOAKING THF: PROPOSED REGUTdATION AS A REGULATION OF THE 
DIVNER/OCCUPANT R.ELATION5HI.P FAILS To S A  V E  m, PROPOSED REGYLhTION FRO ?VI 

TAKINGS CLAUSE. 

1. The Loreno footnote is not w e  to the Prooosed Renulatlan. ' Some commenters argues that the 
holding in JAU was "very narrow" and applies only to che situauon of physical occupadon by a third parry of a porrion 
of the claimant's property. Moreover. a footnote in Lorerta states that "(i] f [the statute] required landlords to provide cable 
installation if a tenant so desires. h e  statute might present a different question from the question before us, since che 
landlord would own the instailation." Loretta. 458 U.S. at 440 n.19. The footnote continues to describe how in h s  
scenario when the owner would provide the service at the occupant's request. the owner would decide how to comply with 
the affirmative duty required by this hypocheucal statute. Funher the footnote indicates that the owner would have che 
ability to conml the physical, aesthetic and ocher effecu of the installation of the service. 

Reliance on this dicta and footnote is misplaced in the context of the Proposed Repladon. Unlike a hypothetical 
statute requiring an owner to install a single cable interconnection, the Proposed Regulation may require an owner or 
association of owners to install (an open-ended number) satellite dishes (DirecTV vs. Primestar vs. C-Band vs. 
others), microwave receives (MMDS vs. LMDS vs. ochers) and ocher antennae. Such multiple installations may be in  
ways and arcs which may affect the physical integrity of a roof and ocher building smctures. a building's safety, securiv 
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and aesthetics. and thus its economic value. Moreover, the Proposed Regulation may require an owner to insol1 the cabling 
associated with multiple antennae in limited riser space. Under the demands of accommodating multiple video antennae, the 
ability of an owner to conmi the physical, aesthetic and other effects of the installation of the service may be far mom 
limited than envisioned in the Lorrtta footnote for a single installation. and thus a taking would be caused. 

Cenain commenters and perhaps 
the Commission appear to rely on FCC v. RQddP Pa wet Cprp ., 480 U.S. 245. 252 (19871, as further evidence of the 
limited application of the Pa wz is inapplicable 
to the Proposed Regulacion and its effects on ownen. In panicular, Rarida Pa wu holds h t  the Qunp N I ~  
does not apply to that case because rhe Pole Attachmenu Act zi t  issue in Florida Pa wet, as interpreted by the COWL did not 
require Florida Power to cvry lines belonging to the &le company on its utility poles. Similarfy, the Coun in 503 
U.S. at S28. analyzed a local rent control ordinance and found that Larrtta did not apply because the ordinance involved 
regulation without a physical taking or caking of the propeny owners' right to exclude: "Put bluntly, no government has 
required any physical invasion of petitioners property." 

In conwt .  the Proposed Regulation would do exactly the opposite by requiring owners to install antennae. 

D. 

The recent trend in the Coun applies the doctrine of Uconceptual severance" in taking cases. By continually 
refening to an owner's "bundle of propeny rights," the Court is adopting the modem conceptualization of property as an 
aggregation of rights rather than a single, unitary thing.j Any regulation that abstracts and impacts one of the traditional 
key powers or privileges of p r o p e q  rights - use or exclusion, for example - is found to be a taking under the eminent 
domain clause. e 

A e u  ,444 U.S. at 179-80, the Court concenmted upon "the 'right to exclude' so universally held to be 

2. FCC v. Pa WE is not * 

takings mle enunciated in m. However, the holding of 

8 

8 
c 

BUNDL-fS OWNED BY A PROPERTY OWNEL 

In 
a fundamental element of the property right" 

the power to exclude has mditionally been considered one of the most 
ueasured strands in an owner's bundle of propew rights." Again. Nallan employed this severance approach in broadening 
Lotecro'_s "permanent occupation" concept In characterizing the right to exclude as "one of the most essential sticks in the 
bundle of rights that are commonly characterized as property," i t  construed a public access easement as a complete thing 
taken, separate from the parcel as a whole. Nallan. 483 U.S. at 83 1-32. 

del v. Irv in& 481 U.S. 704 (1987), is perhaps the clearest exposition thus far of the Court's view of cansin 
fundamental private nghrs being so embodied in the concept of "propeny" that their loss gives rise to a right to 
compensation under the Fifth Amendment The statute under attack in kh&i provided that upon the death of the owner of 
an extremely fractionated interest in allotted land, the interest should not pass to devisees but should escheat to the tribe 
whose land it  was prior to alloanent The coun conceded a number of factors in favor of validity: the statute would lead to 
greater efficiency and fairness: it distributed bo& benefirs and burdens broadly across the c l v s  of mbal members. However, 
the particular right affected - denominated by the Court as "the right to p a s  on properry" - lies too close to the core of 
ordinary notions of properry rights; it "has been part of the Anglo-American legal system since feudal am-". Id. at 71fi6 

4 
8 

~. 

In Prune-r v. Rob a 447 U.S. 74, 83 n. 6 (1980), the Coun emphasized: 

O h e  term "properry" as used in the Taking Clause includes the entire "group of rights inhering in the citizen's 
[ownership]." It is not used in the 'wlgar and untechnical sense of the physical thing with respect to which the 
citizen exercises rights recognized by law. flnstead it] deno~e[s] the group of rights inhering in the citizen's 
relation to the physical things, as the right to possess, use and dispose of it.,.The constitutional provision is 
addressed to every sort of interest in the citizen may possess." I 

. .  ' 26 Yale U. 710 (1911); Michelmul. - 

may not convw fee simpie p lopmy into L life uuu, even if such conversion is condidoned on Jlc OWMT'S fJiiurr to aliautc during thc 

Ssz Hohfeld. -ns 3- 

owner's liferime. 
The Court commented, in this fashion. the concepnvl s " c e  apponch: b e  C o w  built onto thc *right to exdude OH and thc 'right to PYS 
on pmpmy" as examples of TIX "dr.. Both arc m n p  "rhc most euenaJl sticks in chc bundle of nghu thy ae commonly chvJncnred Y 
propmy." Ern F- of C I W  v. r- 482 U S .  3 0 4  J 18- 19. ( 1981) (dividing up 
rhe um elements of pmperr), righrr). 
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The Coun is most likely tO extend the docvine of separate and distinct interests to the Proposed Regul~don 
that would bar an owner's right to exclude an occupant from the roof and other premises owned by the property owner or 
that prevenu the owner From the use and enjoyment of the space occupied by the antennae. That the Proposed Regulation 
would e e c t  b&en to what arc widely held to be fundmental elements of the ownenhip privilege renders it vulnenble to 
consdtudond attack Indeed, the Proposed Regulation stands to erode just these essential powen. to exclude or to use, by 
forcing Ownes and homeowner associauons to pennit the insdlauon Of rccepuon equipment on their pmpeny wherever and 
whenever the occupant or other owner without exclusive convol or use may wish. Once the property ownen lose conuol 
Over the right to exclude installation of items against their wishes, they lose that which distinguishes property ownenhip 
itself. the rights "to possess", use and dispose of i t "  -s v. Genenl Ma a 323, U.S. 373.378 (1945). 

E. PROPERTY RIGHTS IN AESTHETIC CONTROLS . The Commission's action on the 31.4000 
rule suggests that the Commission would give insufficient weight in analyzing the Proposed Regulation to the recogniuon 
in modem law that aesthetic conrrols are o significant component of propeny values and propmy righu. 

In the 0 1.4000 rule. the Commission has created an exemption for resrrictions "that serve legitimate safety 
goals." (Par. 5(b) (1) and Pw.24 of It has ais0 adopted a rule safeguarding regisrered historic prcservauon 
areas. (Par. 5(b)(2) and Par.26.) 

Having gone this far toward accommodating local interests the Commission halts and mats environmental and 
aesthetic concems with less consideration. (Par.27.) In so doing, it is acting in accordance with the historic and out-dated 
ueaanent of aesthetic controls by ordinance, building resuicaon, lease. homeowners associaaon agreement, or other private 
agreement By not considering the modem trends of legislation and adjudicauon, however, it is sacrificing significant 
property values; impeding market decision-making by localities, private builders and owners, and associations; and 
undercutting sensitive environmental concems. hdeed, some may discern a Philistine d r  in the Commission's nrle and any 
similar analysis of the Proposed Regulation that runs the danger of the Commission being branded a scoffer of beauty and a 
derider of effom to shape the appearance of the built and natural environments. 

The Commission agrees that Congress intended that it should "consider and incorporate appropriate local 
concems," and "to minimize any interference owed to local governmenu and associations." The Commission dso (PY. 19) 
takes tentaave steps toward adopting aesthetics as a Full-scale exemption by mentioning: a requirement to paint an antenna 
so that it blends into the background, screening: and, in general. requiremenu justified by Visual impact' 

This hesitant approach to environmental values is a reveat fiom the advancement and understanding of the goals of 
community, building and commercial environment appeuance. It behooves the Commission to make explicit an 
exempuon for reasonable acstheuc conuol of dishes and antennae. 

The history of aesthetic controls in this country is a useful analogy for the Commission's consideration. At the 
outret. the COUN were out rightly hostile to aesthetic values; they were not recognized Y a legitimate government 
interestS The modem judicial position accepted in most junsdicuons is that govemmenf can regulate solely for aesthetics. 
as descnkd k l o w .  

Aesthetic controls, public or private, over the form and placement of antennae and dishes reflect values 
representative of community-wide sentiment Eyesores should not be permitted to undermine coherent community goals. 
Owners and homeowner associations can define what is amctive and what is ugly about antennae and reception devices, the 
same way they outlaw junkyards and ragstrewn clorhe~lines.~ 

' -Par 37 regarding height and i d r d o n  cuuicdonr in the BOCA codc Furhamoh the suta chu drc Commission 
d o u  no( klicve rlry the d e  would Jdvtndy affect Chc quality of the h u m  envimnmcnc in a signifiun fvhion (Rr.26): "While we ye no 
aced to m a DmaJ exernpaon for cnvimnmenul ammu.'' it argues. ic  d o a  cxcmpc regist& historic p v v x i o n  ams. Finally. the mie 
s u r u  rhr rhc Commission YU sonrider p a n g  waiven w h a c  it is  d c c c r m k d  hat rhc pYdeuldy unique mnmnmcnul c h w  or nafult of 
an a m  rrquvtr the ruuimoa ( P a r 2 3  
& Hur and Wolf, e&.. LuI-lr*- P w  ' 518-5SS (4th ed. 1969). Aesthetic valuer wyut deaned tw r~bjenr~e and vague to ~nrnnt legd 
pmcedon: wnrequenrly. rhc COW went SO far Y IO say that chc perenec of &c moa- wo$d ?&IC aa o r d ~ c c  othcwise d i d  under the 
aadiaond Mh d a y .  mor& and welfare componene of the poke pom. & rhc e y t y  62 A. 267.268 
(NJ. 1909. put ic '(AJarhctic wpridmtions are a "r of luxury a id  indulgcncc than of nctatiry-." This pn way - not without J 
srrugglc - to i n c m e d i u r  judicid accepuncc when it WY seen rby acdlarc v d u a  advanced such r n d i a o d  gOdS Y chc prrrerndoa O f  

v S r a v c 1 9 1  N E  Sd 27 (N.Y. 1963). It h i n d n g l y  rrcognized hac eommuniry wnxnnu M pmtm +nc ybi8Cyyn;uy 
198 A. 2d 017 (N.J. 1964). In a fundvnenul of Me". 

v 

p m p y  values. 

. .  
9 -Ir 

appli&on of regulvlon or maidon. 
sense. thee is a c o l l d v c  pmprr). nghc to the migkborkood or commcrial cnvmnmmt cxexcid by iu own=. 
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. *  
Over the past two decades. aesthetic considerations flourished and became routine on fedenl as well y sate levels. 

There ate numemu example3 of legislative ;uscnionr of beauty Y an appropriate end of government activity.10 For 
example. the sum of aesthetic values is sharply refignited in the National Environmenol Policy Act of 1967.42 U.S.C. 
9 4321 (NEPA). Section 433l(b)(2) of NEPA inc:udes, among the purposes of its "Environmentjl Impact Statemenu", 
the assurance of "healthful, productive and autheticslly and cultmlly pleasing sunoundings." $e Flv V.  Vel&, 451 F. 2d 
1130, 1134 (4th Cir. 1971) ("other environmen tal... factors" than those directly related to health and safety are "the very 
ones accepted in .... NEPAT. 

Perhaps the most dirrct acceptance of aesthetic controls on the fedenl level is that of Justice Douglv in 
348, U.S. 26, 33 (1954); 

The concept of the public welfare is broad and inclusive. The values it reptuenu arc spiritud as well a physical. 
aesthetic as well as monetary. It is within the power of he legislature to determine that the community should be 
beautiful as well as healthy, spacious as well as clean. well-balanced as well as carefully pauolle &..If those who 
govern the Dismct of Columbia decide that the notion's Capitol should be beautiful as well as sanitay, then is 
nothing in the Fihh Amendment that stands in that way. l2 

In light of the Commission's exemption for historic districts, the statement of arc especiaily 
pertinent; there the C o w  emphasized chat "historic conservation is but one aspect of h e  much larger problem, basically an 
environmental one, of enchancing - or perhaps developing for the first time - the quality of life for people." 
CentrgL 438 U.S. at 108. 

The Proposed Regulation would be evaluated in the context of this evolution and progress of aesthetic and 
environmental goals. The Orda  io its gingerly handling of roof line controls, may be faulted as out of step 
with the modern legislative and judicial endorsement of aesthetic values and design review. Certainly Paagraph 46's 
tentative conclusion that unon-govemmental resuictions appear to be related primarily to aesthetic concerns." and the 
further tentative conclusion "that it was therefore appropriate to accord them less deference than tocal government 
regulations that can be based on health and safery considerations" will raise eyebrows in many circles.l3 

Increasingly, private design review is the most effective way for property owners to implement a consensual 
decision on the aesthetic appeannce of their community. l4 Widespread agreement - expressed often in terms of enhanced 
property values - exists on ensuring that utilitarian objects are hidden from sight on or around buildings. Mechanical 
equipment on roofs (ventilators, exhaust outleu, air conditioners), as pan of the policy for community or commercial 
environment appearance, is usually not permitted to be visible from the street. Regulating the appearance of a 
community, building or commercial environment is the proper domain of "e community itself and the owner(s) since the 
local community and owner(s) are the best judges of what is desirabi- for that community, building or commercial 
environmenr Further, there is a d i m t  line between aesthetics and propen:, -aIues: "economic and aesthetic considerations 
together constitute the nearly inseparable warp and woof of the fabric Jpon which the modem city must design the 
future. 1s 

So long as the private design review process is conducted along procedural due process requirements it is a 
legitimate and desirable exercise of property owners' interests which will be upheld by the c o w .  The design and 
environmental purposes of public and private restrictions. reasonably limited and nondiscriminatory, should be an 
exemption extended by the Commission. 
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The 
Placu in &g out M uQlpdon for Ltiaoric disrricrr 
The aahCdeeaYjmammnl h a w  is a h  found in the &led Link N E P h  of the statu. Sc- e QW v F*rktpp. 215 N.W. I d  84 
(Minn. 1979). S W y .  tbo N d o d  Wghway B u u o A d o n  A a  repha the manner and p i ~ c m ~ n t  of bil lboub doni federally yrhd 
highways. 
MOK m d y .  in -1- v 
uded rhl thc smzs m y  IegitimYely ucrcire is police powem to advance a a i c  vdua.' 
U.S. 490(1981). 

trend to- full recogairion of  aahaicr as a valid basis for qulrdonr". The demodon of Jcahcda prpdacd by rho Commission is 
outdvcd view of the law. 

altMlorive or suppluncnc 4) loul govanme+ wnmb Jcslhaiu of the phyrid  envimnmenr by pr ime ~ m c n r  y p i d l y  W u 3 h  communiry 
-om. in ptuep Rcn- fi- 137 (Schm and Reisiev 
edc. 1994). In m y  communiaa wicb design I C ~ ~ C W .  B y h  adds. 'unsightly phys id  fumru - such as gdfid. billboa&. chain-link fences. 
weeds n d  overgrown hadsapmp - m now only found in public property." 1p. Y 196. 

itself hcorpo~cr eianenu of the Nyionrl Historic Pmenation A a  of 1976 in iu use of the National Register for Hirronc 

V' 466 US. 789.80) (1984). the d u n  rprcd 'It is well 
. 453 

w 5 11.10 (I988 Revision): '[nlo aead ir more d d y  defined in " n t  law cIua Ihc 

[ne v C;rv 

W i  Jr. ad Taylor. 1 
' 

191 N E  Sd74 (Ohio 1963). ic Qe c h i c  use upholding such contmk Riwe d a i p  review. Y an 

[ne v C;rv -216 GI. App. Sd 270 (1963). 376 U.S. 186 (1%). 
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Rotection against abuse of restrictions on devices designed for over-the-air reception of television broadcat 
signals. multichannel multipoint discribution services, or direct broadcvt satellite services is afforded by the discipline of 
the market. Deregulation and the freeing of competitive forces already put in place by the Commission effective 

on abuse. Thus, analysis of the Proposed Regulation should give substmud weight to aesthetic control imposed 
by landlords and ownen h u 3 h  private a,mements. 

. Several commenten have relied upon 
PNneYard in supporting the Proposed Regulation. In mdyzing h e  Proposed Regulation to determine whether it violates 
the Taking Clause. access to video information services does not rise to the level of a colorable consdtudonal Ygument 
based on the Fint Amendment 

F. 

At described in connection with Lantta. government policies and public bcnefiu are irrelevant in &ngs. 
As to Fint Amendment concerns. the Laretto Court acknowledged it had no n s o n  to question the finding of the New 
York Court of Appeals that the act served the legitimate public purpose of "rapid development of and maximum 
penetration by a means of communication which has imporrsnt educational and community aspect." Lotctto. 458 U.S. at 
425. Nevenheless, the Coun concluded that a "permanent physical occupation authorized by government is a taking 
without regard to the public interests it may s e ~ e . "  IQ. at 426. 

In PNneYard. which dealt with a state constitutional right to solicit signatures in shopping centers, there war no 
permanent physical invasion of the property (unlike the Proposed Regulation) and the Coun applied the Penn Central 
three-factor analysis. PruneYard does not support a First Amendment limitation to or weighting in such analysis. In 
holding that a taking did not occur, a key finding for the Court was that preventing shopping center owners from 
prohibiting this sort of activity would not reasgnably impair the value or use of their property. P r u n e Y d  447 U.S. at 
83. As the concumng opinion of Mr. Justice Marshall (the author of the subsequent LoreUg opinion) states, "there has  
been no showing of interference with appellant's normal business operations." Id at 94. Indeed, the use of the shopping 
center's propeny in Pruneyard was consistent with the reasons that the property was held open to the public, namely that 
it is "a business establishment that is open to the public to come and go as they pleue." Id at 87. 

The decision quoted from the California Supreme Coun's opinion which distinguished this shopping center. wtth 
25,OOCl persons of the general public daily using the property, from other properties (or even ponions of propenies, such 
as roof space) where use is more restricted: 

A handful of additional orderly persons soliciting signatures and distributing bandbills in connection therewith. 
under reasonable regulations adopted by defendant to assure that these activities do not interfere with norm31 
business operations ... would not markedly dilute defendant's properry rights. at 78. 

This situation differs completely fkom the position of property owners subject to the Proposed Regulation in c h x  
the owner's opening of the properry to the tenant does not extend an invitation to use the private property of the own::. 
such as the roof. which is specifically excluded from the demised premises. The notion of implied consent to use L-.C 

property which the Court relies on so heavily in is not applicable hen  where the owners an cveful to deiin:~: 
the boundaries of the demised pmpeiry to exclude areas such as the roof and exterior walls. 

In particular, the Rune_YKd C o w  was careful 10 disdnguish on the P&Gntral three-factor pounds the f3cts a:.: 
sute  constitudonal right in from rhe findings of ucconstinrcionai takings despi~e claims of Fint Amendmenr 
protections in J.lovd v. T- 407 U.S. 551. 569. (1972) (finding against Fvst Amendment claims chal1eng:ng 

FQ, 424 U.S. 5C7.  
517-21 (1976) (finding against Fit Amendment claims challenging privately owned shopping center's restriction ag31r.s: 
pickets). mRu&asd, 447 U.S. as 80-81. 

G .  INCREASED E M P p  
=ION OF PROPERTY RIGHTS, As explained above, the general movement of the Coun is to protect pnva:? 

privately owned shopping center's restriction against the dismbuuon of handbills), and U p e n s  V N L  

PR - 

properry under the Taking Clause. 

Along the same lines is Executive Order 12630 of March 15, 1988. "Governmental Actions and Interferenc: w i h  

Constitutionally Protected Property Righu." Refemng to Coun decisions, it states that in reafriming &e fundamenr3i 
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protection of private property rights they have also "reaffirmed that govemmentJl actions chat do not formally invoke the 
condemnation power, including reguiations. may result in a ljking for which just compensation is required." Section I(b) 
q u i r e s  that govemment decision-makers should review their actions cuefully to prevent unnecessary takings. 

Section 3 lays down genetal principles to guide executive depmmenu and agencies. Section 3(b) cautions h a t  
"[a]cdons undertjken by govemment officials that result in a physical invasion or occupancy of private pmpeq ,  and 
regulations imposed on private property that substantially affect iu value or use, may constitute a caking of pmpeny." 
Section 3(e) warns that actions that may have a significant impact "on the use or value of private propeny should be 
scrutinized to avoid undue or unplanned burdens on the public fisc." Finally, Section S(b) r q u i r c s  execuuve ogencia to 
"identify the takings implication" of proposed regulatory actions. 

In addition, s e v e d  states have passed different forms of takings impact assessment laws and value diminution laws 

Lorrna and Epdrl m judicial inventions for puuing some kind of halt to the denanvJJiution and disintemuon of 
the concept of property. As rhe COW continues its century-long sm~ggle to define an acceptable balance between individual 
and soc icd  rights. it is apparent at least to the justices of the Court that this constitutional riddle needs more definite 
answers. By refemng to the common understanding of what propeny at the core is all about the settled usage that gives 
rise to legally recognized property entitlemenu, the COW is building up trenchant Iegd teju for a taking. 

imposing compensation requirements when a taking, variously defined is imminent. 

This is a reaction to i t s  finding how hard it  is to maintain an open-ended balancing posture; in the C e n t d  
case, the Court acknowledged difficulty in aniculating whar constitutes a taking. A mle. whether it be a permanent 
physical occupation or another core stick of the bundle denominated "property," is a bright line that provides a trenchant 
legal test for a taking. one that CM be understood by a lay person and one that lawyers can utilize in advising clienrs. The 
cases laying down hard-and-fast mles arc a tokenef the limiuuons on popular government by law. 

The Court's trend toward defining the Fifth Amendment to set up of a private sphere of individual self- 
determination, securely buffered from politics by law, militates against the adoption of the Proposed Regulation. 
Eliminauon of the private properry owner's power of possession, use, and enjoyment of the space used for antennae 
installations and removal of the power to control entry by an occupant is not likely to survive judicial (or legislative) 
scrutiny. 

=.THE C0kI;yLSSTON MUST APPLY A NARRO W CONSTRUCTTON OF THE STATUTORY 
P R O m I T T O N  ON CR- PRIVATE RESTRICTIONS, The relevant case law is clear that, in light of the 
substantial Fifth Amendment implications described above in this Declaration, the FCC must narrowly interpret Section 
207. The statutory directive "to prohibit restrictions" and the House Report explanation that Congress intended to preempt 
"resmctive covenants or encumbrances: fall far, far short of a broad statutory mandate to promote various video signal 
delivery businesses through a requirement that owners allow placement of or place antennae at the sole discretion of 
occupants on owners' or common private property. 

v. FC C 24 F 3d 1441. 1445 (D.C. Cir. 1994), 
"[wlithjn the bounds of fair interpretation, statutes will be construed to defeat administrative orders that raise substantial 
constitutional  question^."^^ The c o w  went on to state that when administrative interpretation of a statute would cnste 3 
class of c u e s  with an unconstitutional taking. use of a "narrowing consmcuon" prevents executive encroachment on 
Congress's exclusive powers to raise revenue and to appropriate funds. Id. 

A fair interpretation of Section 207 does not require conswing the statutory direction to prohibit cenain private 
restrictions as going beyond the restrictions covered by the implementing rule the Commission adopted in August 1996. 
That rule - addressing "any private covenanL homeowners' association rule or similar resviction property wichin the 
exclusive use or control of the antenna user where the user has a direct or indirect ownenhip interest in the property" - 
encompasses the full extent (and perhaps more) of what the House Report intended as restrictive covenants or 
encumbrances." The Proposed Regulation - whether as a right to installation by occupanu, an obligaaon on owners. 3 
right to installation by third parties. or other limit on restrictions in private a p e m e n u  on such action - would be contrary 
to the narrowing consmcuon of Section 207 required to avoid an unconstitutional taking. 

(and cannot reasonably contend) that the 
proposed implied taking power is necessary in order to avoid defeating the au thobt ion  in and purpose of Section 207. .&€ 

As the D.C. Circuit Court of Appeals held in Bell 

Moreover. the Commission does not contend in its m e t  No 

17 v 'v 500 U.S. 173. 190.91 (1991); W J b b  ' 485 US. J68.575-79 
(1988). 
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24 F.3d 1446. While the Commission ash whether a funher requirement on landlords is authoriz& under 
Section 207, the 9 1.4OOO rule does not depend on restrictions on owners’ or common private property. 

The constitutional demand for a narrowing construction of Section 207 against the Proposed Regulation is 
particularly strong in light of the contrast beween Section 207 and b e  other d o n s  of the Telecommunications ~ c t  of 
1996. These other sections c l d y  and specifically authorize a physical occupation of certain other entities. In c o n m c  
proponents of the Proposed Regulation can only argue that the physical taking for video reception equipment should be 
promulgated pursuant to a purpaned implied broad mandate and general policy from Section 207. 

Section 224 (0 (1) states chat a ‘utility shall provide a cable television system or any telecommuniations 
canier with nondiscriminatory access to any pole, duct. conduct. or right-of-way owned or controlled by it.“ Sections a 4  
(d) - (e) address compensation, and Section 224 (0 (2) addressees insufficient capacity, d e t y ,  reliability and genedly 
applicable engineering purposes. 

Reflecting the huge complexities that would be involved in implementing the Proposed Regulation for landlords, 
the Commission in its August 8, 1996 interconnection order (e Docket No. 96-98) concluded that “the reasonableness of 
panicular conditions for access imposed by a utility should be resolved on a case-specific basis.” (Par. 1143) In particular, 
the Commission rejected the request by WinStar Communications to interpret this right of access to include roofs and riser 
conduit: the Commission recognized that ‘an ovedy broad interpretation of [‘pole, d u a  conduit or right-of-way’] & 

&-of-wav located on their * “18 

1. 

act the o wners and 

2. Section 251 (b) (4) requires local exchange carriers to “afford accs- to  the poles, ducts, conduits, and rights- 
of-way of such carrier to competing providers of telecommunications services at rates, terms, and conditions that are 
consistent with Section 224”. 

Secaon 251 (c) (6) requires incumbent local exchange cvrien to provide “physical collocation of equipment 
necessary for interconnection or access to unbundled network elements at the premises of the local e x c h i c  d e r . ”  This 
stcdon also specifies “races. t e m  and conditions that arc just reasonable, and nondiscriminatoy, ” and addresses space and 
other technical limitations: 

When Congress intended a taking with compensation in these other circumstances, it clearly and specifically 
indicated that intention in the Telecommunications Act of 1996. Nothing in Section 207 addresses a taking or 
compensation for placement of antennae on owners’ or common private properry, and no such requirrment can be implied. 

a 

3. 

** Par. 1185 (emphasis added) & n. 2895; WinSur Communicxionr Peudon for ClviRafioa or Recons idwioo  at 4 s  (Sepr. 30. 1996). 
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APPENDIX C 

Excerpts (without attachments) from the March 28, 1997 
COMiMENTS FROM THE RESALE ESTATE INDUSTRY 

FILED WITH THE 
FEDERAL COMiMUNICATIONS COMMISSION 

IN CS DOCKET NO. 95-184, MAM DOCKET NO. 92-260, 
IB DOCKET NO. 95-59, AND CS DOCKET NO. 96-83 

Oa Behalf Of 
BUILDING OWNERS AND MANAGERS ASSOCIATION, INTERNATIONAL 

INSTITUTE OF REAL ESTATE MANAGEMENT 
INTERNATIONAL COUNCIL OF SHOPPING CENTERS 

NATIONAL APARTMENT ASSOCIATION 
NATIONAL ASSOCIATION OF REAL ESTATE INVESTMENT TRUSTS 

NATIONAL MULTI HOUSTNG COUNCIL 
NATIONAL REALTY COMMITTEE 

8 8 8  

11. COMMISSION-LMANDATED ACCESS TO PRIVATE PROPERTY VIOLATES THE 
OWNER'S FIFTH AMENDMENT RIGHTS. Any attempt by the Commission to compel the owners of multi- 
unit building to allow access to, and occupation of, their buildings by third-party telecommunications providers and their 
facilities would violate the owners' rights under the Fifth Amendment Involuntary emplacement of wires would be 
"taking" within the meaning of the Fifth Amend@ent subject to the requirement for compensation? 

For the Commission to mandate access for telecommunications providers' cables in and on private buildings would 
be just as unconstitutional as the New York statute that the Supreme COW held to be unconstitutional because it permined 
TelePrompTer to mn irs coaxial cables in and on Mrs. Loretto's a p m e n t  building in New Yo& City. &gJ oretto v, 

CATV C o n ,  458 U.S. 419 (1982). 

A. Commission-mandated Wiring of Private  Buildings Would be an  Impermissible  
"Permanent Physical Occupation." The physical requirement that a landlord permit a third parry to occupy space on 
the landlord's premises and to attach wires to the building plainly crosses that clear, bright line between permissible 
regulation and impermissible takings. 

Where the "character of the governmental action," Supreme Coun has said, "is a pcrmMenrphysicid occupariun of 
property, our cases uniformly have found a taking to the extent of the occupation, without regard to whether the action 
achieves an important public benefit or has only minimal economic impact on the owner." Latetto. a at 434-35 
(emphasis supplied), citing Penn C m o n a r i o n  co. v .  New York C itv, 438 U.S. 104, 124 (197q.3 

B. Forced Carrier Access Satisfies the  Legal T u t  for an  Unconstitutional Taking. No d e  
minimis test validates physical takings. The size of the affected area is Constitutionally irrelevant In at 
436-37, the Coun rcafFmed that the "the rights of private property cannot be made to depend on the size of the area 
permanently occupied." Id. at 436-37. 

The access contemplated by the Commission notice is legally indistinguishable from the method or use of 
invusion in Lorerta. when the Coun found a "permanent physical occupation" of the propeny w h e n  the installation 
involved a direct physical a w h m e n t  of plaw. boxes, wires, bolts and s m w s  to the building, completely occupying space 
immediately above and upon the roof and along the buildings' exterior wall. Id. at 438. 

Jaw settles the issue that government-mandated access to a private property by third parties for the installation 
of telecommunication wires and hardware constitutes a caking, regardless of the assened public interest, the size of the 

&cheCourtwdm-v.- 240 U S .  App. D.C. 363.387 0.95.745 F2d ISOO. I524 e95 (1984 (a bard. u a c d  

compcnupon'." 
Ia rhc Supmne Cow had obruved thy h a  w a  no 'set formula" for daarmrung whether an ewnonuc taking had oceurrcd and 
rhu rhc COM must moyc UI 'crrendly d 
govanmax JCOOIL No such dcwrld mqrur), u rrquued where lbcrr u a pemment p h y ~ d  ocnrprnon fd. 5( 426. 

471 U S .  1 1  13 (1985). vlc funbmclld hm queraon of conruruood right to ukc QMOC k e d e d  by offang 'JUS 

facad tnquma' l o o b g  to haon mcluding rhia mnormc impJcl and rhe dn"r o f  rhe 
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affected area. or the uses of the hardware. In takings there is no constitutional distinction between state regulation (Larerto) 
and f d e d  regulation ( x c  Proposed rulemaking). 

“Just Compensation” for the Taking Requires Resort to Market Pricing. The takings 
objection to Commission-mandated access 10 private propeny cannot be avoided by requiring the telecommunications 
benefited thereby to make a nominal payment to the owner for JCCCSS. In Laretta the New York statute at issue provided for 
a one-dollar fees payable to the landlord for damage to the property. The Court concluded thaf the legislature’s a ignment  
of damages equal to one dollar did not constitute the “just compensation“ nquired by the constitution. 

C. 

While does not address the question of whether the invalidity of a raking is avoided by payment from a 
third pany, other COUN have held that wkings to benefit a private tclecommunicauons provider are subject to heightened 
scrutiny. * v. Fdward Bprc Ass 442 Mich. 626. 639, 502 N.W. 2d 638, 645 (1993). AMTRAK’s 
condemnadon and conveyance of the Boston gt Maine’s Connecticut River railroad mcks to the Cenml of Vemont 
Railroad after payment of compensation was narrowly upheld on the technicality that the condemnation was under the 
adjudicatory oversight of the Intentatc Commerce Commission. Com. v. B Q ~ ~ Q D  & bbinc, 503 U.S. 
407. 112 S.Ct at 1403-04 (1992). Thar degree of govemmentai involvement is not contemplated here. 

The practical point is this, riz, that the Commission cannot prescribe a nominal amount as compensation for 
access - the affected property owner is consrimtionally entided to compensation measured against fair marker values. 

at 337 n.3, 24 
F.3d at 1445 m.3. Is ascenainment of the disputed market values of differing impingement’s on large numbers of highly 
diverse commercial and midenaal properties something that either the Commission or the COUN arr ready to handle? 

111. CONGRESS DID NOT GIVE THE,COMMISSION POWER TO COMPENSATE OWNERS FOR 
TELECOMMUNICATIONS CABLE EMPLACED ON THEIR PROPERTY WITHOUT THEIR 
CONSENT. 

339 U.S. 121, 126 0950) (current market value): Bel1 Atlantic. . .  .s. v, c 

A. Congress Did Not Give the Commission the Power of Eminent Domain. As the D.C. 
Circuit made clear in Bell ’ , UL~ES, the Congress did not confer the power of eminent domain on either the 
Commission cr its regulatees. Indeed, even in the former Post Roads Act? Congress iuelf made no attempt to confer such 

89 (1893). the Coun made it perfectly c leu that even Congressional authorization of carriers’ use of public rights-of-way 
authoricy on telecommunications providers. In of St. Lou is  v. Western Un. Tel. CQ,, 148 U.S. 92. 13 S.Ct at 488- 

did not carry with it  the power to cake non-federal propeny without compensation. S e t  Westem Un. Tel. CO . v  
v v  195 U.S. 540 (1904). citing 3 V v. 175 U.S. 239 (1900). 

Where a raking of real property for public uses is involved, the usual procedure is for the Department of Justice to 
initiate judicial proceedings at the request of the agency punuant to 40 U.S.C. 3 257 or Q 2% in a U.S. district C O U ~  
under 28 U.S.C. Q 1358. Commenters have found no other section of the U.S. Code that would authorize the Commission 
to deviate from the prcscribtd procedure. 

B .  Congress Did Not Give the Commission Implied Authority to Expose the 
Government to Fiscal Liability in the Court of Federal Claims. The Commission’s lack of explicit 
statutory authority to take private properry cannot be rectified by a reliance on implied authority. The COUN have long 
interpreted stamts narrowly so as to prohibit federal officers and personnel from exposing the Federal government under the 
Tucker ACL 28 U.S C. 5 1491(a), to fsd liability not contemplated or authorized by Congress. Since the Constitution. 
An. I, $8  8 and 9, assigns to Congress the exclusive control over appropriations. the COUN have required a clear expression 
of intent by Congress to obligate the Government for claims which require an appropriation of money, such as an award of 
just compensation in the instance of a taking on private propeiry for public use as required under the Fifth Amendment to 
the Constitution. 

zypp, declared rhat where an adminisnative application of a sutute constitutes a 
caking for an identifiable class of cases, the COUN must construe the statute to defeat such constitutional claims wherever 
possible. The court funher made clear that such a narrow construction of the laws is designed to prevent encroachment on 
the exclusive aurhoriry of Congress over appropriations. In so doing, the COUR rejected the aaditional deference accorded to 
administrative agency interprcrations as required by the Supreme Coun in Chevron v. N.R.D.C ., 487 US. 837 (1984). on 
the grounds that such deference would provide the Commission with limitless power to use sumtory silence or ambiguity 
on a parriculv issue to create unlimited liability for the U. S. Treuury. 

The D.C. Circuit in ’ 

Tk Port Roads A a  of 1866. RS. 5263. p~ce %s Ynendul formufy d Y r i A t d  IO 47 U.S.C. 38 1 SAC&. WY r r p u l t d  by h e  Act of July 16. 
1947.61 S u f  327. . 
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In fact, the legislative history of Section 62 I(a) 12) of the 1984 Cable Act 47 U.S.C. § 54 l(a)(2), ailowing cable 
0pe ta t0~  to use - upon payment of defined compensation - compatible utility easements across private property, shows 
that Congress had not intended 10 give the Commission power to mandate access to multi-unit buildings genenlly. In 
1 9 8 4 t h ~  House deleted from H.R 4103. as reported, the section of rhc cable bill that would have directed the Commission 
to promulgate regulations g u a " i n g  cable access to mulciple-unit residential and commercial buildings and trailer pxk. 

737 F.Supp. 903 
(ED. Va. 1989). the Fourrh Circuit refused to extend Section 621(a)(2) to the installation of cable wires in compatible 
private easements in common areas of a condominium. Such a construction, the COUR said. joining the Eleventh Circuit's 
view earlier in WFToldines. infn. would make Section 621(a)(2) equivalent to the section of the bill that became the 
1984 Cable Act that Congress deleted. The court went on to agree tha under such facu. Section 621(a)(2) would be 
indistinguishable from the New Yo& statute in a. &. at 1175. The Fourth CirrUit recognized th;u it had a duty 
to "avoid any interpretation of a federal statute which raises serious constitutional problems or results in an unconstitutional 
consuuction." Id. at 117475. 

991 F.2d I169 (19931, 
. .  In U d i a  Genenl cab of Fairfax V. -vah Condo- 

I Other c o w  have also narrowly consuued Section 621(a)(2) of the Cable Act  In e3 v Georeia v, 

U.S: 862 (1992). which raised the issue of a cable franchisee's right to access privately owned residential rend propeq, the 
EIeventh Circuit Court held that unless Congress provided for a taking under the Fifth Amendment "with the clearest of 
language". the court would not consaue the statute in a manner which raised such constitutional issues. Where the 
language of Section 621(a)(2) regatding use of private wements by cable franchisees was ambiguous, the court consuued it 
as requiring access to privately owned a e m e n t s  only in cases where private r e n d  property. owners had generally dedicated 
such easements to public use. The coun. citing the long-standing canon governing judicial interpretation of statutes so as 
to avoid raising constitutional issues, determind that such an alternative interprctauon would avoid raising the Fifth 
Amendment takings issues which were impticaced in this case. 

In V n  v. Woollev, 867 F.2d 151 (19891, the Third Circuit in reaching a decision on 
issue of whether the Secrion 621(a)(2) effected a taking, found Congress had considered and rejected a provision that would 
have required access to privately owned multi-family buildings or trailer parks for purposes of installing cable wiring, 
thereby effecting a taking for which just compensation would be required. The C O W  held that where Congress specifically 
considered a mandatory access provision and such provision was deliberately omitted in the final version of the Cable Act to 
avoid a taking. there was no Congressional intent to support takings of private property. Id at 156-57, citing 130 Cong. 
Rec. HI0444 (daily ed. Oct. I. 1954) (floor statement of Cong. Fields). 

McNeil Real 953 F.2d 600 (11th Cir. 1992). Wf'z en ' 988 F.2d 1071 (1992). * 506 

Similarly, in 

In centurv SW Cable Tv V . a F  Assoc 33 F.3d I068 (1994). the Ninth Circuit, following Woollev, 
reversed the vial court's application of Section 62I(a)(2), because there was no evidence of M express dedication. The court 
found that installation of cable to individual units constituted a physical invasion under Loretta that was not authorized by 
the statute. Accord, T I  of YQPhPakPta- V 11 F.3d 812 (8th CK. 1993). 

The kind of forced building access contemplated here would largely repticarc the provisions for forced building 
access in S.1822 in the 103d Con- for forced building access. which died on the floor of the Senate in the fall of 199:. 
Such provisions would not have been needed if the Commission already had that authority. 

Given the lack of any clear intent by Congress to provide for takings in an area where Congess, as shown in &e 
legislative histories of the 1984. 1992, and 1996 Acts. has bee:! sensiave to such issues. COUN arc unlikely to uphold t-.: 
authority of the Commission to promulgate any rules on inside wiring that will effect a tak~ng of private propeny, thercob 
subjecting the Government to liability for just compensation. 

The generai rule on implied takings is similarly given full effect in Exec. Order 12630. 5 U.S.C. 4 60111 (198s) 
Executive Order 12630 ("Governmental Actions and Interference with Constitutionally Rotectd Property Rights") requires 
executive d e p m e n t  agencies to review all federal proposed mlemakings, fid mlemakings, legislative proposals. 3nd 
policy statemenu that if implemented. could effect a wking under the Fifth Amendment, in order to protect the U.S. 
Treasury against unnecessary claims for just compensarion. "Guidelines for the Evaluation of Risk and Avoidmc: o f  
Unanticipated Takings." published by the Attorney General in June 1988 to implement such Executive Order, requires 
subject federal agencies to conduct a predecisional Takings Impact Analysis (TIA). The 'I1A in pan, requires both ~7 

assessment of whether the rule or policy in question would effect a taking and also an analysis of alternative policies o r  
, 24 C1. CL rules that would be less intrusive on the rights of private property owners. CTT Graua v S. 

540.543 (199 1). 
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Section V of the Attorney General's guidelines contains an analysis of "the general principles and YSeSSment 
facton which inform considerations of whether a takings implication exists". Oa.. at 1 I .  The guidelines w m  that a 
general rule where a physical occupancy exists no balancing of the economic impact on the owner and the public benefit 
will occur in the taking analysis." 19 at 13, citing Lorerta in  App. at 6. 

C .  Any Commission Attempt to Condemn Private Property Would be Unlawful under 
the Anti-Deficiency A c t  Even if the Commission had congressional authorization to effect a taking in this insunce, 
any such taking would be unlawful under the Anti-Deficiency Act because Congress has not  appropriated fun& to 
compensate propeq  owners. The Anti-Deficiency Act  as codified in pan  at 31 U.S.C. 9 1341, provides that no officer or 
employee of the United Sutes Government may 

(A) make or authorize an expenditure or obligation exceeding an amount available in appropriation or fund 
for the expenditure or obligation: or 

(B) involve [the] government in a conuact or obligation for the payment of money before an appropriaion is 
made unlev authorired by law. 

Id. A copy of that section is printed full as Attachment 1 hereto. 

The purpose of the Anti-Deficiency Act is to keep all governmental disbunemenu and obligations for expendims 
within the limits of amounrs appropriated by Congress. Since the Act applies to "any officer or employee of the United 
States Government" it applies to all bmches of the feded  government. legislaave and judicial. as well as executive. & 
27 Op. An'y Gen. 584, S87 (1909) (applying the Act to the Government Printing Office). .The Compuoller Generai of the 
United States has interpreted the term "obligations" broadly and has opined that actions under the Anti-Deficiency Act 
include not just recorded obligations but also "aher actions which give rise to Government liability and will ultimately 
require expenditure of appropriated funds." 55 Comp. Gen. 812, 824 (1975). The Comptroller General has sei fonh as 
examples of such ocher actions those which "result in Governmental liability under clear line of judicial precedent such as 
through claims proceedings. 

Furthermore, the Compwller General has said that violation of the Act docs not depend on an official's wrongful 
intent or lack of good faith since such a requirement would in effect make the Act null and void. The extent to which there 
an factors beyond an agency's control in creating obligations which exceed its appropnacions level is considered by the 
Compuoller G e n e d  in determining violations of the Act The greater the conml that the agency possesses with respect to 
such obligation. the greater the risk of violating the Act 

The coum have relied on potential violations of the Anti-Deficiency Act in narrowly construing actions by 
executive o f k e n  that might otherwise have exposed the govemment to unlimited Ijability. Only weeks ago, the Supreme 
Coun affirmed the Comptroller General's interpretation b t  the Anti-Deficiency Act is violated where a government agency 
enters into indemnity conuacrs. either express or implied in fact which expose the Government to unlimited liability. In 

s v. TTS" 64'U.S.L.W. 4117, 4120 & n.9 (1996). the Coun rejected the government contractor's argument of an 
implied-in-fact indemnity contract. in pan on the grounds that the And-Deficiency Act bars any government official from 
entering into coneracrs for which no appropriations have been made (as in the case at issue) or for which payment exceeds 
existing appropriations. The C o w  also reiterated that contracts for such open-ended liability have been repeatedly rejected 
by the Comptroller General. 

Cenainly. a rulemaking which exposes the Government to the inevitable filing of claims founded in the Fifth 
Amendment subjects the Government to the kind of open-ended liability that has been rejected by the Compvoller Genenl 
and the COUN as a violation of the Anri-Deficiency Act and subject to precauuonary procedures under Executive Order 
12630. 

IV. AS A MATTER OF POLICY, THE COMMISSION SHOULD NOT ATTEbfPT TO 
REGULATE ACCESS TO PRIVATE PROPERTY. There are iound and penuasive reasons why the 
Commission should not attempt to regulate access IO private property, even if it had jurisdiction to do so. First there is a 
thriving. competitive market for nal estate in this counay, which is fully capable of meeting, and is responsive to, kt 
needs of building cccupanu. Second, Commission regularion would interfere wirh he on-the-spot management needed to 
effectively address safecy and security concerns. assure compliance with building and elecaical code, coordinate the needs of 
diRerent tenancs and service providers, and in gened oversee the efficient day-to-day opefirions of hundreds of rhoussnds of 
buildings. 

Commission Intervention is not needed because the market  is already providing building 
occupants with the services they need. Owners, managen, and investors in the nation's commercial and 

A: 
<. 
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' - .  
residential buildings already arc feeling the rcverbentions of the telecommunications revolution. Owners m constatly 
reminded by market demands (as well as a barrage of industry educational materials) that the failure to grant accas  to the 
most-advanced telecommunications will cost them deviy in lost tenants and lost oppomnities. 

\ f a r m  * B y  way of background. businesses is a Factor in B u l I W  
typicaily locate their offices in buildings. and because many businesses depend on access to cutting-edge communications 
technology, red e s ~ t e  necessady functions as a part of the on- and o f f - m p  used by business to mvei the infomation 
highway. Since technology is constantly changing and, with k building users' &e.. our tenants') demand for new p d u c u  
and services. buildings must be equipped to accommodate today's - and tomorrow's - olcum traffic. The decisions h t  my 
building owner (commercial or residentid) maku regarding the building infnsuucture ye made within the context of what 
will make the real esmte mukemble to the best possible tenants. those that pay mvket rents and stay for predicubie 
sustained terms. 

. .  . .  
1. 

In the regulated monopoly-conuolled markeu of the not-too-distant past the economics and management of 
telecommunications services in the red esute context were simple, if unexciting. Risks to building owners were limited 
but so were opponunides to make investments in telecocnmunicauons infrsstrucnrre that could yield competitive 
advantages. When tenants needed telephone installaaon or maintenance services. the Bell companies took care of i r  The 
provision of cable television services was similarly straight-forward and predictable. These monopoly providers were 
cmn"mn cvriers with social responsibilities facto& into their rates. In recum for providing universal service and other 
societal benefits, the rules of the marker place did nor apply to our dealings with their representatives. In fairness. many of 
the risks of a compedtive environment w e n  also lacking. For example, when wire management and ownership were in the 
hands of one provider there was littie reason for building owners to be concerned about issues of access, security, and 
conwl- issues with considerable liability consequences to owners of d property. The telephone company was a benign 
and complementary pan of the building infrasuucture. Everything in the phone closet belonged to them and was essentially 
their responsibility. e 

As the Commission is well aware, rhis picture has changed ndicdly. Consequently, the market is now generating 
its own ground rules in response to a new breed of competitive telecommunications providers. These providers arc not 
weighted down by the responsibilities imposed on monopoly curien, nor do they provide one-stop shopping for building 
OWCK seeking services (and wire management) for their buildings. The effom of competitive access providers (CAPS) to 
reach untapped (but extremely lucntive markets) for telecommunications services has  imposed new risks but also new 
opportunities for building owners. An owner's failure to work within the new rules of the marketplace results not in 
monetary fines or sanctions but in the far graver prospect of losing market shim in a highly competitive industry. 

Three or four yevs ago. many owners had no experience whatsoever with these "CAPS." By today, however. i t  is 
not uncommon for commercid office building owners in major metropolitan markets to ffnd themselves facing some 
variation of the following scenario: 

The owner of an office building is contacted during the same week by representatives from four different 
telecommunications service providers with news that each has just reached an agreement to provide telecom 
services (telephony, cable and wireless) to major ("anchor") tenants chroughout the building. The building owner 
is advised that installation of the new systems on eleven floors must begin wirhin the next few days and will 
require access to a variety of "common arms" throughout rhe building, including shady crowded riser space. 

Though the building owner has received short notice of the work order - and, in fact. only now learned of the conuacts 
between h e  four service providers and building tenants - the real estate owner fails to comply with these requests (and to 
sustain much of the ~soc ia t ed  COSU and liabilities associated with such building access) at his or her own economic peril. 

While an initial reaction to this kind of scenario may be nostalgia for the days of monopoly providers, buiIding 
owners are recognizing oppomnities in the face of these new risks and challenges. In reaction to (or in prepamdon for) 
situations like these, building o m e n  have felt considerable pressure to manage their building's inftvmcture to allow for 
maximum access to their buildin'gs while, at the same time, reraining aditionai control over the terms of entry and use of 
their d estate asset 

From the perspective of the building industry. these new telccom service providers arc a "new" form of tenant 
s e ~ c e  only in h e  sense that they arc different in kind from monopoly providers of the p u t  In fundamend reSpeCK they 
are comparable to other service companies seeking access to the tenanr/customer base in which the owner has invested 
Ihousands. if not millions, of dollars.5 Like other merchants in a building complex, telccom companies seek access to 

-- . Thcse cham Il lWUvC Lhc Aruched Y Acuchment 2 111: n l m c d  W ucerpccd from Lhc Febmary 5. 19%. ~ u u e  of  
"cndous gsowh tn 3w deployment of dkr opus cable by compuuve a c w  pmwden m b e  lut wo-thfce y-. Of p ~ r r c u l v  tnceRSt In chc 
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mvkeu within the building for a profit-driven enterprise. If h e  building is not or cannot be made a profit center for he 
telecom company, they will bring their services elsewhere. As in the case with such diverse services as resaunnu,  
remilen, or even laundry services. they arc attracted to a paniculv building only when there is a sizable. essentially captive 
customer bue. These merchants recognize that but for the landowners marketing and management success. rhis potenlid 
customer base would not have collected in large (and profitable) numbers in that building. Indeed they might have sought 
office or residential space in a different urban center. The service providers - including telecom providers - as the witting 
beneficivies of the owner's core business skills, including his or her ability to provide secure. well-managed office, rerail Or 
residential space. 

2 . w  * t' ace=, Building owners are well aware of this market 
dynamic and they welcome the opportunities it presents. Indeed, owners and managers of America's red estate increasingly 
are focused on improving wire management within buildings and targeting investments in what is sometimes called "smm 
building" technology. The highly competitive office maricet demands no less of owners, who by nature are inclined to 
satisfy their tenants by providing ample access to the expansive m a y  of telecommUnications products and services needed to 
faciliute information flows. In acknowledgment of ~ investment prerequisite. a number of red esute ownen have even 
devise systems on a building-specific basis that provide cabling (copper or fiber optic) that is accessible to any and all 
telecommunications providers: this approach is one of the most cost-effective m e w  of ensuring that tenants have the 
widest possible access to the ever-proliferating number of service providers. 

For example, the thhysne-story, 4 ~ , ~ s q u a r e - f o o t  office building Iocsred 55 Broad Sweet in lower Manham 
used to be a "hollow headstone for the Eighties ("If you wire it, will they come?") Metropolis, October 1995 p. 35). [t 
was vacant for more than five yean following the bankruptcy of its anchor tenant in the late 1980s. New York City's 
moribund downtown real escare market left little hope that the building could ever return to life again. ("Real Estate" The 
New York Times, Wednesday, Januay 10, 1996). That was before it was retrofitted by its owner (at a cost of more than 
fifteen million dollars) with fiber optic and highgpeed copper wire as well JS ISDN, T-1, and fractional T-1 lines to enable 
internet, LAN and WAN collectiveiy; voice, video and data transmissions; and safellite accessibility. The building owner 
suggests that prospective tenants need only "plug in." and this message h s  been gcaing the attention of potential tenants 
as far away Y the West Coast ("...high tech building a plug for downtown plan" Crain's New Yo& Business, October 16- 
22, 199s). 

Dubbing the building the New York Information Technology Center (nc). the owner has highlighted a acnd in 
technology investments by building owners aimed at attracting up and coming high tech companies. It b, in fact pan of a 
larger plan by the city to promote the lower Manhattan financial district as silicon alley." (Trendlines: Smart Buildings," 

January 1996). Copies of anicles demonsuating the high level of interest in this new breed of office building are 
attached hereto. Perhaps the most persuasive argument that these kinds of investments will pay dividends, is the success 
the ITC's owner has had in renting space. According to the owner's Chief Openting Officer, six months earlier "you 
couldn't give this building away" ("Silicon Alley- puts NYC atop cyber world", Boston Globe, page 1). By January it was 
a "deal a week." and the owner expects the building to be fully leased by the end of the summer of 1996. (The New York 
Times, supra). 

Building owners are developing showcase buildings or the high-end commercial market that will not only afford 
tenancs access to the latest telecommunications technoiogies, but do so in an efficient integrated manner. Other 
technologies that hn being built into such buildings arc videoconferencing facilities, speech recognition devices to enhance 
security, and software and electronics that allow tenants to reduce their costs through more efficient use of electrical and 
W A C  systems. 

Of course, many other building owners prefer not to get into the business of owning or operating 
teIecommunications facilities. But this does not mean they ignore the occupants' needs. The simple facts are that 
commercial tenants have considerable leverage when negotiating lease terms and that no commercial building owner will 
refuse a technically and financially feasible request from a tenant that conforms to the owner's business plan for the 
property. Even during the lease term. it is imponant for building owners and managers to keep thcir'customets satisfied. 
Happy tenmts a r e  more likely to renew their leases and less likely to break them - and building openton have a strong 
incentive to reduce the adminisPative costs y d  disruption rhat accompany high m o v e r  rates. 

Access to efficient telephone and cable systems is no less important to occupanu of multi-unit residentid 
buildings. Residents of coops, apanments buildings and condominiums not only demand these services for home 
cntcnainmenr they demand these services as pan of the a n d  toward telecommuting. Meeting these tenants needs is also a 
maner of financial s w i v a l  for building owners and managers. APachment 4 is a segment of a repon funded by NMHC and 
~~~ 
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NAA entitled "The Future Of the Apartment Industry." This recent repon notes the many changes that infomation 
technology is bringing to the a p m e n t  industry. For example. the repon notes that some buildings already we c;lbie 
television to dlow residents to see who is buzzing then at the front door of the building. Buildings also offer internal 
medical or emergency alert lines SO the front desk can rjke immediate action. The report also discusses the in== in he 
number of Americans who work at home and the implications this has for apartment owners. Ever larger numben of  
a p m e n t  residents are operating fax machines and personal computers. requiring additional teiecommunications capacity, 
even if they are not running businesses out of their apamnents. 

In sum. the industry is awve of the importance of telecommunications in the home and the office, and is alnjdy 
acting to address it out of its own self-interest There is no evidence that mandating access or regulating the sewice 
pachges provided by owners and opcnlors of red property is necessary. 

B. Commission Regulation b undesirable because it  would interfere with effective on-the. 
spot management Not only is government intervention unnecessary, since property owners an already taking steps to 
ensure that telecommunications service providers can serve their tenants and residents, but it is undesirable. Such 
intemention could have the unintended effect of interfering with effective, on-the-spot propeny management Building 
owners and managen have a great many responsibilities that can only be met if their righu are preserved, including co- 
compliance with safety codes: ensuring the security of tenmu, residents and visitors: coordination among tenants and 
services providers: and managing limited physical space. Needless regulation will not only h u m  our members interests but 
those of tenants, residenu. and the public SL luge. 

1. Safetv cons-: Code c o m p l i o n c t  Building owners are the front-line in the enforcement of 
fue and safety codes, but they cannot ensure compliance with code requirements if they cannot convol who does what work 
in their buildings, or when and where they do i t  For the Commission to limit their conml would unfairly increase the 
industry's exposure V, liability and would advencly affect public safety. 

For example, building and fire codes require that cerwin elements of a building, including walls, floors, and shafts, 
provide specified levels of fire resistance based on a '  variery of factors. including type of consuuc.uon, occupancy 
classification, and building height and arm a Declantion of Lawrence G. P e y ,  AIA. Attachment 5 hereto. In addition, 
areas of greater hazard (such as storage toom) and critical portions of the egress system (such as exit access comdon and 
exit swinvay") must meet higher fire resiswce standards than other portions of a building. The required levei of firc- 
resistance typically ranges between twenty minutes and four houn. depending on the specific application. These "fire 
rcsistvlce assemblies" must be tested and shown to be cjpable of resisting the passage of floor and smoke for the specified 
time. 

Over the past ten years, penetrations of fire-resistance memblies have been a matter of great concern. as such 
breaches have been shown to be a frequent conmbutor to the spreading of smoke and frre during incidents. The problem 
arises because fire-resiswce assemblies are routinely penemted by a wide variety of materials. such as pipes, conduics, 
cables, wires, and ducts. An entire industry has been built around the wide variety of approaches that must be used to 
maintain the required nting at a penemtion. It is not a simple issue of just filling up the hole -- the level of fire resistanc: 
required. the type of materids of which the assembiy is constructed. the specific sire and type of material penetrating the 
assembly, and the size of the space between the p e n e ~ u n g  item and the assembly are all factors in determining the 
appropriate fa-stopping method. 

Mandating access u) buildings, without adequate supervision and convol by a building's owner or manager, would 
allow people unfamiliar with a building the oppomnity to significantly compromise the integrity of fire-resistance-nted 
assemblies. Telecommunications service personnel are not trained to recognize the imponance of such elements in a 
building's consuuction, much less to accurately assess the types of assemblies they are penevating or assuming any 
responsibility as to code compliance. Thus, while perfcctiy competent to drill holes and mn wire. they would be unable to 
determine the appropriate hourly rating of a paniculv wall. floor or shaft. and would not know how to properly fill any 
resulting holes or recognize those arcas that they should not penetrate at all. 

In fact it is unlikely that a person punching holes and pulling cables would even consider patching the holes after 
they pulled their cables through. Many of these penetrauons are made above suspended ceilings or in equipment moms 
where there is little or no aestheac concern. 

Maintaining the integrity of fire-resistance-rated assemblies is already a challenge for building managen because of 
the large number of people and different types of Service providers that may be working a building. Nevertheless. cumndy 
a building operator can resmct access to qualified companies and can seek recourse. by withholding payment or denying 
future access, if the work is not done correctly. If building opentors were forced to allow unlimited access to alternative 
service pmviden. or wen  prohibited from restricting such access. the level of building fk safety could be significantly 
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jeopardized. It is essential that building owners and managers be able to continue to ensure in the future that those 
personnel performing work in a building do so in a manner that does not compromise ocher essential systems. including fire 
protection features; this has nor been a generic problem in the pu t .  where building owners and managers have mtained 
conuol. We emphasize that these are not merely theoretical dangers -- we have received repons of actual breaches of 
firewalls from our members. The only way fire safecy can be assured in the future is by allowing building Ownen ;Illd 
managers to determine who k permitted to perform work on their property. 

fhe same applies to a11 other codes with which a building owner musf comply. SlC u.. Article 800 
(Communications Circuits) of the National FIE Protection Association's National E I e c ~ i c d  Code (1993 ed), specifying 
insuliuing characteristics. fifestopping inscallation. grounding c l emces ,  proximity to other cables. and conduit and duct fill 
ratios. Technicians of any single telecommunications service do not have dl the responsibilities of a building Owner a d  
Cannot be expected to meet those responsibilities. Yet the building owner is ultimately responsible for any code violations. 
Commission regulation in this area could thus have severe unintended consequences for the public safety. 

While the Commission presently requires telephone companies to comply with Id building and elecuicd codes. 
Section 68.21S(d) (4) of the rules. 47 C.F.R 0 68.21S(d)(4), it could not practically enforce the codes, panicularly 

where competing providers would have unrrsaicrcd access to common space. 

2. Qccupant sec e. Building operaton also concerned about the security of their buildings a d  their 
tenants and residents, and in cenain c i r cums t~ces  may be found legally liable for failing to protect people in their 
buildings. Telecommunications service providers, however, have no such obligations. Service technicians may violate 
security policies by leaving doors open or admitting unauthorized visitors: they may even commit illegal or dangerous acu 
themselves. Of course, these possibilities exist today. but at least building operators have the right to take whatever steps 
they consider warnnted. The commenting associations' concern is that in requiring building operators to allow any service 
provider physical access to a building, the Cmmission may specifically grant - or be interpreted as granting - M 

uncontrolled right of access by service personnel. 

It is simply impracticable for the Commission to develop MY set of rules that will adequateiy address all the 
different situations that Yise every day in hundreds of thousands of buildings across the counuy. Consequendy, any 
maintenance and insollacion activities must be conducted within tht rules established by a building's manager, and the 
manager must have the ability to supervise those activities. Given the public's justifiable concerns about personal safecy, 
building operators simply cannot allow service personnel to go anywhere they please without the opentor's knowledge. a d  
the Commission should respect that authority. 

A building owner must have control over the spac: 
occupied by telephone lines and fjciliues. especially in a multisccupant building, because only the landlord can coordinate 
the conflicting needs of multiple tenants or residents and multiple service providers. Although this has tnditionally been 
more of an issue for commercial propertia. such coordination may become increasingly i m p o m t  in the residential are3 Y 
well. Large-scale changes in society - everything from increased telecommuting to implementation of h e  new 
telecommunications law are leading to a proliferation of services. service providers. and residential telecommunications 
needs. With such changes, the tole of the landlord or manager and the impomnce of preserving control over riser and 
conduit space is likely to grow. 

Therefore, the commenting associations submit b a t  the best approach to &e issues raised in rhe NPkV is to 
allow building owners to retain maximum flexibility over the convol of inside wiring of d1 kinds. If a building opentor  
chooses to r tuin complete ownership and control over its propeny -- including inside wiring - it should have that right. 
Presumably, if this proves to be a good business practice, the market will reward building owners who decide to reu::: 
control over coordinating such issues. 

On the other hand, other building operators may find that their tenants' needs require lcss hands-on management md 
control by the operator. Then  may be a market for buildings in which tenants and service pmviden work these issues oct . 
themselves. If there is. p r o p e q  owners will respond by letting the market grow on its own. simply because it is in he!: 
interests to serve their tenants as efficiently as possible. 

Indetd, it is likely that there is demand for both approaches to managing a building. If so, any Commission action 
is likely to diston the market and interfere with the efficient operation of the real estate indusuy. Thus, IO serve tenmu' 
needs most effectively, building owners should be allowed to make their own decisions regarding rhe most efficient way [a 
coordinate the activities of multiple service providers and tenmu. 

4. U e c t i  ve "cnt of Drobert v. A building has a finite amount of pnysical space in which 

. .  3. uf C& 

telecommunications faciliries can be installed. Even if that space c3n be expanded. it cannot be expanded beyond c-. -%In .- 
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limiu, and it can ceminly not be expanded without significant expense. Inscallation and m o i m ” e  of such facilities 
involveJ disruptions in the activities of tenants and residents and damage to the physical fabric of a building. 
Telccommunidons service pmvidus have lide incentive to consider such facton bust they will not be responsible for 
any ill effects. 

As with the discussion of fut and building codes above, tclecommuniauons service technicians are &o unlikely 
to take adequate steps tO C O m C t  all the damage they may Cause in the course of their work They arc paid to provide 
telecommunications service, and as long as the tenant b thru service they arc likely to see their job as done. Since they do 
not work for the building operator. he has little conml over their activities. If building management a n o t  take molljble 
steps in that regard, building opemon and tenants will suffer financial losses and increased dirmption of their acaviti~. 

In one instance reported by a member, a cable opeator instailed an outlet at the request of a t e m t  but withour 
aoeifying building management To do so, the opentot drilled a hole in newly-intralled vinyl siding and s m g  rhc cable 
across the front of the building. Not only was chis unsightly (atTecting the marketability of the property), but the hole in 
the siding created a saucfLlcal defect that allowed water to collect behind the siding. The building owner was able to resolve 
the mancr under the terms of i u  carefully-negotiated agreement with the opentor. If the Commission p t s  opraton rhe 
right of access, however, building omen may find that they cannot rely on such agreements any longer. 

Physical and electrical intcrierence behretn competing providers. Allowing a large number 
of competing providers access to a building r a h  the concern that sewice providers may damage the faciliuu of tenants and 
of ocher providers in the course of instatlation and maintenance. It also poses a significant h a t  to the quality of signals 
carried by wiring within the building. Competitive pressures may induce m i c e  providen to ignore shielding and signal 
leakage requirements, to the deuiment of other m i c e  providers and tenants in the building, or they may accidentally cut or 
abrade wiring installed by other service providen or occupan0. 

The building operator is the only persot with the incentive to protect the interests of all occupants in a building. 
Individual occupants arc only concerned with the quality of their own service, and service providers arc only concaned with 
the quality of service delivered to their own customers. The Commission m n o t  possibly police all of these issues 
effectively. Consequently, building O ~ C ~ ~ O K  must retain a h e  hand to deal with service providers as they see fir If one 
company consistently performs sloppy work that advcnely affects others in the building, the building owner should have 
the right to prohibit that company from serving the building. Othenuise, the building owner will be unable to respond to 
occupant complaints and will face the threat of lost revenue because of maaen over which it has linle conml. 

In shoc the associations’ members are fully capable of meeting their obligations to their tenants and residents. Ar 
keen competitors in the marketplace, they will continue to make sure they have the services they need. It is unnecessary for 
the government to interject iuelf in this field, and any action by the government is likely to prcve counterproductive. 

puctelecommcmo 1.1 1 b 
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Before the 
FEDERAL COMXUNICATIONS COMMISSION 

Washington, D.C. 20554 

In the Matter of 
1 
1 IB Docket No. 9 5 - 5 9  
I DA 91-577 

preemption of Local Zoning Regulation 1 45-DSS-MISC-93 
1 of Satellite Earth Stations 

DECLARATION OF STANLEY R. SADDORIS 
IN SUPPORT OF CO-S OF 

NATIONAL APAR- ASSOCIATION, 
BUILDING OWNERS AND W A G E R S  ASSOCIATION INTERNATIONAL, 

NATION+ REAL= COMMITTEE, 
AND INTERNATIONAL COUNCIL OF SHOPPING CENTERS 

I, Stanley R. Sacidoris, declare as follows: 

1. I submit this Declaration in support of the Coments of 

the National Apartment Association; the National Building Owners 

and Managers Association International; the National Realty 

committee; and the International Council of Shopping Centers. I 

an fully competent to testify to the facts set forth herein, and 

if called as witness, would testify to them. 

2 .  I am the Senior Vice President, Director of Operations 

for General Growth Management, Inc., and I have served in this 

capacity since July 1981. 

centers across the country and is the second largest owner and 

operator of shopping centers in the United States. I have a 

total of 27 years of experience in the management and 0peratio.n 

of real estate. 

General Growth operates 105 shopping 
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3 .  In my capacity as head of operations for General 

Growth, I have become very familiar with issues related to the 

installation and operation of satellite systems in shopping 

malls. 

important for us, as well as our tenants for several reasons. 

number of the national retail chains that lease sp- ace in our 

shopping centers use satellite communications extensively to 

transmit data to and from their national headquarters, as well as 

for financial services. 

communications is for the reporting of sales and inventory data 

on a daily basis. 

credit card and check verification by retailers. 

The access and use of satellite network systems is 

A 

The primary use of satellite 

SatelJite networks are also used to conduct 

Some national 

retailers use the satellite network for video conferencing to 

either conduct meetings or training sessions. 

local tenants in our malls also rely on satellite network systems 

for the same purposes, although to a lesser degree. General 

Growth also uses the satellite network technology to comunicate 

with our mall management tekns to communicate data and 

infomtion. General Growth and our tenants have a l l  benefitted 

from this technology because it has increased the speed of 

comunications, and reduced conmnications expenses, as well as 

increased revenues. 

The regional and 

4 .  The use of satellite network communications for the 

puqoses described above began to grow sharply about three ( 3 )  

years ago. More 

install antennas 

and more of our tenants sought permission to 

and run cable connections throughout the mall. 

2 
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We were concerned that our roofs would become a field of 

satellite dishes and a number of concerns had to be considered. 

5 .  Our primary concern regarding the installation and use 

of satellite network systems on our buildings centers on 

structural integrity, maintenance , safety, liability, 
security and costs. In Some cases aesthetics has been an issue, 

but with the new technology in satellite dish construction, they 

have become smaller and weigh less. We still, however, want to 

reserve the right as to placement of a satellite dish on our 

roofs to prevent a visual distraction. Our biggest concern, 

however, is with controlbing the integrity of the building, 

management, liability, structural damage, and maintenance costs, 

and protecting the safety and personal security of our employees, 

our  tenants and their emcloyees, and our customers. All of these 

concerns require that we control access to our progerty and the 

placement of satellite network equipment 

6 .  The installation of a satellite dish on a shopping 

center roof can create serious structural, mainteaance and 

property damage if not installed correctly. 

penetrating a roof to connect a cable to a satellite dish and a 

user's location can lead to leaks and water damage if the 

As an example, 

peaetrations are not done correctly. 

one of the largest single maintenance concerns we have. Large 

flat roofs are prone to leak and deteriorate at a faster rate if 

Maintenance of the roof is 

not protected by good management techniques and preventive 

maintenance. The consequences of causing a leak by improper roof 



penetration can be a serious issue, as the leaks may not be 

immediately detected, and may cause damage to the roofing 

material, the building structure, and other property damage. The 

responsibility for repairing such damage is the responsibility of 

the building owner. We are also concerned about the 

proliferation of satellite network equipment on roofs because of 

the increase in foot traffic to service and install such 

equipment. Roofs are not designed to carry a lot of equipment 

requiring penetrations and a lot of foot traffic. 

in these two (2) areas causes an increase in maintenance 

problems, and can cut thGusefu1 life of the roof in half. 

these reasons, we require that all satellite dish and cabling 

Any increase 

For 

installation be perfomed by certified personnel and in the 

presence of one of our staff members. We also prohibit the use of 

any satellite dish mounting system that requires penetration of 

the roof to stabilize the dish. Improperly installed satellite 

dishes and accompanying supports, if not done properly, can caust 

serious damage to a roof during a wet storm. For this reason, w 2  

have developed installation specifications that must be followee 

by any satellite dish installation. 

7 .  We are also concerned about the integrity of our 

buildings. 

tenants who drill holes in walls, ceilings, and the' roof to run 

the cable connection from their store to the satellite dish. 

Local and national fire codes require that certain building 

assemblies, including walls and floors, provide specified levels 

We are concerned primarily with contractors for 
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of fire resistance based on a variety of factors, including type 

of construction, occupancy classification building size, etc. 

Breaches of such fire codes have been shown to be a frequent 

contributor to smoke and fire spread. Only trained and 

knowledgeable people can determine whether the fire code permits 

a particular wall to be breached or how a hole should be filled 

in a wall that may be breached. 

8 .  Preempting lease restrictions and building codes 

regarding antenna installation would raise a number of management 

issues. We maintain strict access to the roofs of our buildings. 

Contractors must sign in~before being allowed to gain access to 

the roof. Also,  unless we are familiar with a particular service 

contractor, we require them to be accompanied by one of our staff 

members while on the roof or in the building. In addition, our 

roof entrances are locked at all times. These rules apply to a l l  

contractors wanting to gain entrance to our  roof. This could 

include heating, ventilating, and air conditioning contractors to 

service tenant and mall units, satellite dish - an antenna 
service personnel and installers, or electricians servicing o r  

troubleshooting the electrical system for a tenant or the mall. 

Gsnerally speaking, out of our concerns f o r  the safety of our  

tenants and our customers and to limit our and our tenants' 

liability in cases of an incident, we try to limit the number of 

service personnel who have access to our building and to our 

building systems and to control and monitor their activities. As 

an example, as much as possible, we generally contract with only 
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one cleaning crew and one WAC contractor for the common areas 

and the nondepartment store tenants. We encourage our tenants to 

use those contractors that are on our approved contractor list to 

help reduce the number of contractors needing access and 

negotiate to include such requirements in our leases with o u r  

tenants. 

makes it much more difficult and costly to limit and control such 

access. 

9. 

Allowing tenants to install their own antennas at will 

Out of concern for such issues, we have developed a 

leasing policy to regulate and limit the number an8 use of 

satellite dishes on our rpofs. 

special needs or requirements or that its level of use warrants 

If a tenant can show that it has 

its own satellite dish, we will allow a tenant to install such 

epipment. They must, however, install it based on our approval 

of the location and by our specific specifications. 

require that any roof penetrations be completed by the mal1 

roofing contractor. 

satellite dishes on our r o o f s ,  we have contracts with two (2) 

national service providers that o f f e r  retailers satellite network 

communications to facilitate the transmission of data and 

services. 

(2) national service providers, we ask that they do so. This 

reduces additional satellite dishes on the roof ar-d protects the 

integrity of our building systems. 

We also 

To assist us in controlling the number of 

If a tenant can be serviced. through either of the two 

10. This process is the same that we use in leasing space 

and other rights to our tenants and other service providers, 

6 
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i.e., negotiations and agreements between parties in a 

competitive market regarding the space and services to be 

provided and leased and the allocation of the obligations, 

limitations, rights, and costs between the parties. Senrice 

providers compete for the right to provide service in our 

centers, and like our tenants and other senrice providers, are 

chosen based on the nature, quality and cost of the service 

provided and must meet our requirements regarding financial 

stability, insurance, etc. Our policies regarding the regulation 

ar,d limitation of antennas are a subject of negotiations with our 

tenants and are reflected,in our lease agreements with them and 

the rules and regulations of the center. Under our standard 

policy, tenants are free to chose between the competing 

designated providers, and, as beneficiaries of the competition 

between them, usually are able to obtain senrices from them at an 

equal or lower price than they could elsewhere on their own. 

Thus, there is competition between service providers at two 

levels. First, they compete to become designated providers, and 

then they compete to sign up and provide services to individual 

~ 

tenants. Our tenants benefit from the competition in terms of 

price and service, while avoiding the disruption and costs that 

would occur if the owner did not have the ability to control his 

property. 

11. Our agreement with satellite service providers is very 

similar in terms to our usual retail tenant leases. Our retail 

leases provide for a base rent, plus a percentage of tenants’ 
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revenues over a specified break point. We treat satellite dish 

space in the same way, by changing a small base rent plus a 

percentage of revenue once enough retailers are using the antenna 

to cover the satellite provider's basic costs. If we did not 

provide satellite service in this way so as to recover the costs 

associated with the installation, maintenance, and use of the 

antennas, all of our tenants, whether or not they use satellite 

services, would have to pay for the additional maintenance and 

management costs resulting from the presence of satellite dishes 

through their share of the Common Area Maintenance ( CAM " ) 

expenses paid by all ten?nts, based on their gross leasable area 

in addition to their monthly rent. In other words, by leasing 

antenna space, w e  reduce the Common Area Maintenance expenses of 

a l l  tenants, and allocate expenses arising from the antennas only 

to those tenants that use the satellite services. This is 

particularly beneficial to small, local, and regional retailers 

who do not rely on satellite communications as extensively as 

national tenants. 

12. I am unaware of any complaints from tenants arising out 

of our satellite dish network policies. They understand our 

concerns and recognize that we ar2 trying to hold down everyone's 

costs and maintain order and security in tha center. We make 

every effort to assure that the needs of all our tenants are met 

and to accomodate tenants who have special needs in terms of 

satellite network communications. It is in our economic 
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interests to accommodate them in any way possible to increase 

their sales and their profits. 

1 3 .  Because of the issues I've raised, I amvery concerned 

Over the prospect of FCC preemption of our leases. 

tenants to set up satellite dishes wherever they want, without 

any control or supervision by our personnel, would present 

serious safety, maintenance, security, management and cost 

allocation problems that would far outweigh any benefit to such 

Allowing 

tenant rights. 

e 
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SVMMARY OF POSITIONS 

The Florida Apartment Association ("FAAlI)  is comprised of 

owners and managers of multi-tenant residential properties. FAA 

members manage approximately 260,000 residential units in the 

state. The FAA believes mandatory direct access is unnecessary to 

promote competition. 

Competition for telecommunications services exists today in 
the residential market on the community level. Existing 

communities offer many choices. Residents choose their preferred 

community based upon the services offered by the property owner. 

Renters select telecommunications services when.they shop for an 

address. If a renter wants a particular phone provider, they are 
able to find a community that offers service through that-provider 

in their preferred geographic area. 

Property owners today have the ability to choose and change 
providers and will do so based on market demands. Thus, 

telecommunication providers compete for the ability to provide 

service to entire residential communities. 

The issue presented is whether individual residential renters 

Florida Apartment Association believes that the customer is the 

community and that residential competition already exists on the 

community level. Direct access to residential apartment customers 

is unwieldy, presents many logistic, safety and liability concerns, 

and might be an unconstitutional taking. The Florida Apartment 
Association believes that direct access should not include 

2 
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residential communities where the resident does not have an 

ownership interest in the property. However, if the Public Service 

Commission determines providers must have direct access to 

individual renters, then it must take several issues into account. 

Florida's residential properties are built with a variety of 

characteristics. Some are low income housing, Some offer full 

amenities such as technology in each unit. Some communities are a 

single highrise building, some are campus style, and some are 

. cinderblock construction. Some serve military personnel. Some 

serve students. These varying styles, price points, populations 

and locations do not lend themselves to a one-size-fits-all 

solution to the access issue. The length of tenancy is typically 

very short in a residential 

apartment setting, further complicating logistic issues. 

(less than one year in most cases) 

Any access law must take into account the  property rights held 

by the owner, as well as the right of a tenant to quiet enjoyment 

of their unit. An access law that allows constant wiring and re- 

wiring of properties based on any telecommunication provider's 

desire is not acceptable. Owners cannot tolerate destruction of 

their property or disruption in their communities on a regular and 

ongoing basis. Markets and the ability to enter into contracts 

must also be considered. Liability is a further concern. 
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DISCUSSION 

I. In general, should telecommunications companies have 

direct access to customers in multi-tenant environments? 

Direct access might be sensible in some settings. However, 
there are no public policy reasons to mandate direct access in the 

residential setting where the resident has no ownership interest in 

the property. 

The only conceivable public policy reason for mandating direct 

access is to promote competition. If competition exists in certain 

markets, then direct access is not necessary in that market. The 

residential apartment market is distinct from the commercial or 

other residential marketd. Competition already exists in the 

residential market. 

In residential non-owner communities, the choice of 
telecommunications providers is market driven. In fact, the 

Federal Trade Commission exempts the acquisition of rental 

residential property from the Hart-Scott-Rodino premerger 

notification rules because these assets "are abundant and their 
holdings are generally unconcentrated." 61 Fed. Reg. 13669 

(Mar. 28, 1996); 16 C.F.R. §802. The high level of fragmentation 

in the market means that no individual owner has any significant 

degree of market power. Because of the resulting competition, 

building operators must respond to the needs of tenants by 

accommodating requests for service. 

Property owners carefully design communities to appeal to 

certain demographics. They vary their communities to attract 
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renters from a particular socio-economic strata, geographic area, 

or even design communities based on the length of stay, such as 

student housing. They use amenities to attract renters. Renters 

select amenities when they shop for their address. 

Marketing an apartment community must be done very carefully. 

Apartments, unlike snack foods, can't be moved if the developer or 

owner ffguessed" the market wrong. Thus, the market is closely 

examined. Owners profile renters. If renters in a particular 

market area prefer a particular telecommunications provider, owners 

will see that the desired service is provided. 

Competition for residential units is fierce. An owner can 

fail to fill their units bv making a simple mistake. For example, 

in certain areas renters will not move into a community-if they 

cannot transfer their existing phone number or cannot obtain high 

speed internet. 

Many apartment units in Florida are owned by publicly traded 

companies. These owners have a fiduciary duty to return value to 

shareholders. They will provide whatever services are economically 
feasible to ensure high occupancy rates. If more than one 

telecommunication provider is demanded by the market, owners will 

respond. 

Many providers compete to service a community. Usually the 
property owner enters into an agreement with a provider to bring 

service to the entire property. The ability to guarantee the 

entire community to a service provider helps new and smaller 

companies compete. Without guaranteed volume, these smaller 
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competitors cannot justify the cost of competing for just a few 

customers. Direct access will be a barrier to competition for 

small companies. 

Additionally, the competition for an entire community keeps 

prices low. When 
all providers are guaranteed access to all units, the incentive to 

compete is gone. 

Each provider offers its best deal to the owner. 

Prices w i l l  go u p .  

In short, no barrier to competition exists in the residential 

.multi-tenant market. 

who compete to serve entire properties. 

need to create artificial rules. 

Rather, competition exists between providers 

Thus, government does not 

0 

11. A. How should "multi-tenant environment" be defined? 

"Multi-tenant environmentll should not include residential 

It should properties where the occupant has no ownership interest. 

not include tenancies shorter than 13 months. 

Direct access in a non-ownership setting results in confusion 

for the entire property. Can tenants change providers monthly? 

Would buildings be violated and construction personnel be on site 

constantly? 

The renter does not own the property and has no right to alter 

the unit. Direct access grants non-owners new rights that override 

the owner's rights. This holds true for short-term renters as 

well. These units experience 60 percent turnover per year. Choice 

in this setting is impossible to manage. 
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B. What services should be included in direct access? 

FAA opposes direct access in the residential setting where 

However, if direct access is residents have no ownership interest. 

mandated, it should only include basic service. 

Not all properties are in a market where other services are in 

demand. For example, some high-end student housing includes 

internet. In other communities, internet access is never demanded. 

Until competition exists in the video market, it should not be 

considered. Property owners are anxious to give residents access 

to all types of video programming services, but property owners 

must retain full authority to control the location and manner of 

installation. e 

Our best example of experience with direct access comes from 

other countries. The Czech Republic has direct access for 

satellite services. Their skyline is littered with dishes. 

Citizens would oppose this, as evidenced by the dislike of wireless 

facilities. 

C. 1. In. promoting a competitive market, what 

restrictions to direct access should be considered? 

Direct access cannot include destruction of property or 

disruption in communities. 

Most apartment communities do not have a "phone roomll or 

conduit. Service is provided through a box outside the buildings 

or inside a single unit. Inside wires run through the ceilings and 

attics. Access to facilities is through someone's apartment. No 

7 
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renter will live in a building where workers are always fishing 

wires through the wall. 

Many apartments are constructed with a mandatory fire wall 

between every two units. The fire wall cannot be breached. How 

will wiring be accomplished? The PSC is not in a position to 

develop and enforce comprehensive safety regulations. Those 

matters are appropriately governed by state and local building 

codes. 

If the fire wall is breached and not repaired, the 

telecommunication provider who caused the damage must be liable for 

any resulting injuries. Property owners must be granted statutory 

immunity. e 

In many properties, the ground and parking lots must be dug up 

to bury wire. Holes and trenches scattered on a property are 

unacceptable. Even single routes are unacceptable if they are 

regularly dug up. 

Aesthetic considerations undeniably affect property values. 

Wire nests outside buildings are unacceptable. Subsequent 

providers sometimes inadvertently interrupt current service. The 

property owner pays for this,mess with high vacancy rates. 

Just as telecommunication providers are not experts in 

property management, owners are not telecommunications experts. 

However, direct access might be acceptable if all senrice is 

provided through a single set of wires. In addition, providers 

would have to repair any and all damage or changes to the property, 

and all wiring must be underground. A bond guaranteeing payment 

a 

140 



for property repair should be posted. Providers should bear legal 

liability for damage and personal injury. Providers should have to 

provide some sort of guarantee of service to owners and renters. 

No direct access should be allowed for tenancies of less than 13 

months. Turnover rates in the non-owner residential market are 

simply too high to make direct access work without a 13-month 

threshold. 

C. 2. In what instances would exclusionary contracts be 

appropriate and why? 

Exclusive contracts for a zip code or area code are not 

However, on the community level, exclusive contracts appropriate. 

promote competition. They should be encouraged. 

Exclusive contracts guarantee volume. New and smaller 

companies need guaranteed volume to justify the expense of entering 

the market. Only large companies can compete without guaranteed 

volume. 

Exclusive contracts also  result in lower prices to users. 

Providers compete on price to win the ability to serve communities. 

Property managers like to promote low cost service. Guaranteed 

direct access evaporates the incentive to offer lower prices. 

Providers don't have to bring an owner a "better deal" to win the 

community. In addition, a provider can serve a large number of 

customers at a lower cost per capita. 

With 60 percent turnover rates, providers would face an 

In any given administrative nightmare keeping track of customers. 
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year, a provider may have to connect or disconnect the same unit a 

number of times. Exclusive contracts carry a guaranteed term of 

service. This lowers costs. 

All current contracts should be honored. Owners should have 

the ability to renew existing contracts as well. 

A property owner must have the right to enter into a contract 

with any person who has access to the buildings. This is the only 

rational way to manage the property and protect the persons and 

property of all involved. 

D. Please address issues related to easements ... and other 
issues related io access. 

Physical issues related to equipment, protection, maintenance, 

The FAA can only accept repairs, or liability are addressed above. 

direct access if no physical damage occurs. 

Easements would cloud title and should not be legislatively 

mandated. 

E. Are there instances in which compensation should be 

required? 

Compensation in the non-owner residential setting is 

appropriate on a limited basis. 

Some properties own the wiring on and inside their property. 

This asset is sometimes sold outright to a provider. Property 

owners should have the right to sell their property for fair market 

value, even if the property is wires. 
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Some owners charge a fee to lease space to telecommunications 

providers. This should be preserved. 

Lastly, many property owners charge a fee to telecommunication 

companies to cover the cost of maintenance and repair, or to 
indemnify for damage. This, too, should be preserved. In the 

alternative, a bond should be required. 

111. Conclusion 

Direct access seeks to open competition for telephone service 

to residents of apartment communities. However, direct access is 

not necessary in the non-owner residential market because 

competition already exists in this market. It would create chaos 

on apartment properties as residents move in and out. It will lead 

to a deterioration in service and an increase in cost for 

residents. It will violate private property rights. The FAA 

opposes direct access in the non-owner residential setting. 
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BEFORE TIIE FLORIDA PUBLIC SERVICE C O m S S I O N  

DOCKET NO.: 980000B-SP In re: Undocketed Special Project 1 e. - -  

= I --J ;Ti 
by Telecomnications Companies 1 

FILED: 7-29-98 2 c ,- ZF c L S t  

to Customers in Multi-Tenant 1 

yr,:=.. I- I> 
Environments. 1 

T N .' c,, a r=* 

2 -;7 
02 41' -I2 

Intermedia Communications Inc. (Intermedia) hereby s a i t e n  8 

1 
d 

4 
.- INTE-IA CO-CATIONS I N C . ' S  j C' 

CO-S ON MUXITITENANT I S S W S  L ',> 

the above-referenced matter its initial comments to the issues 
identified by the staff. 

I. In general, should telocor~nmmications companies have direct 
access to  c u s t ~ r s  in analti-tonant o a v i r o ~ t s ?  Please 
-lain. (Pleaso adfres8 what nood thoro may bo for access 
and includo dircussion of broad policy considor8tions.) 

Yes, companies should have access to customers/tenants in 
multi-tenant environments on a competitively neutral basis 
that preserves tenant choice of carriers and that does not 
violate the owner's property rights. Access should not cause 
any permanent changes to the property, create safety problems, 
interfere with management functions, or otherwise compromise 
the owner's property interests. Where access requires a more 
obtnsive presence, the terma and conditions of that access 
should be negotiated among the interested persons. 

11. What must bo coasidorod in dotoxmining whether 
t e l e e ~ i c 8 t i o ~ s  compmios should h8vo diroct accesr to 
customers in nrulti-tukat environmoats? 

The Commission should consider the competing interests of the 
property owner, the carriers and the tenants, as well as 
whether direct access is necessaryto ensure competitive goals 
and customer protection. The Commission should recognize, 
however, that the legislation referring this matter to it for 
study does not use the term "direct access." That term is 
used only in Section 364.339 where the tenant is guaranteed 
direct access by the incumbent. The Commission should avoid 
pursuing "direct access" for companies as the legislative 
goal, but rather focus on assuring all companies access that 
promotes competition, protects consumers, and honors private 
property rights. 

A. How should "ulti-tenant environmrrrt" bo dofinod? That 
i s ,  rhould it includo residential, c-rcial, transient, 
c a l l  aggregrtors, CondoSIDInium, of f ico  buildings, new 
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faci l i t iom, u i a t i n g  f ac i l i t i e s ,  6harod tonant r o r v i c e ~ ,  
other? 

"Multi-tenant environmentll should be defined to include 
residential environments, commercial environments, 
condominiums, office buildings, new facilities, existing 
facilities, and shared tenant senice locations. It 
should not be defined to include call aggregators and 
locations serving transients (payphones). 

B. 9Jh.t tolocoramunication8 rorvic.8 rhould bo included i n  
R d i r o ~ t  a ~ c o 8 8 ~ ,  i.8. , baric local rorvice (Saction 
364 .02(2 ) ,  P.S.), Intemot  acco88, vidoo, data, 
r a t e l l f t o ,  othor? 

Companies providing services that qualify under Chapter 
364 as intrastate telecommunications services should be 
allowed appropriate access to tenants. 

C. In prooPloting a c m o t i t i v o  markot, w h a t ,  i f  any, 
re8tr ic t ion8 t o  d i rec t  accer8 t o  curtomar8 i n  m u l t i -  
teaaat oaviroampt8 rhould bo con8idored3 In w h a t  
in8taaco8, if any, would ~ c l u 8 i o n a r y  contract8 bo 
appropriate and why? 

Please see response to Issue I. 

D. How 8hould Rdsmrrrcation point" bo dofinod, i.e., currant 
PSC dof in i t ion  (Rulo 2514.035, F.A.C.) or  fodoral Mini" 
Point o f  Entry (XPOE)? 

The Commission definition should be dropped in favor of 
the federal MPOE. Most states have already adopted the 
MPOE and it creates consistency across the board. 

E. . With rorpoct t o  actual,  phy8ic.l acce88 to  proporty, what 
at0 tho right., priviloger, tO8pOn8ibilitiO6 or  
obligation8 of:  

1) Laxadlords, owners, building ~ ~ a ~ l g o r a ,  condominium 
a 8 8 0 C i a t i O a 8  

2 )  T w t 8 ,  CU8fOLD.r8,  a d  U8af8 
3 )  T o l o c ~ i c a t i o n 8  CcwPpUli08 

In -8WOrfng tho quO8tiOn8 in 1 8 8 U O  1I.E. I plOa80 addr.88 
i88U.m rolatod t o  088-f8, crbl. in a building, cablo 
t o  8 building, apaco, equipmat, l ightaing protection, 
servico qual i ty ,  maintonaaca, repair ,  liabilit-. ,  
por80nao1, (prico) di8crioPinationr and other i88u*..9 
rel8t.d t o  aCC.88. 

Please see answer to I above. 
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F. Baaqd on your anawer to Ieauo 1I.E. above, are there 
instances in which campeneation should be required? If 
yes, by whom, to whom, for w h a t  and how is coat to be 
determined? 

Please see answer to I above. 

0 .  What ia necearary to prererve the integrity o f  E9113 

Companies should have access to customers/tenants in 
multi-tenant environments in a manner that does not 
compromise the integrity of E911. The best method for 
preserving the integrity E911 may vary with the 
circumstances, and thus should be negotiated among the 
interested persons. 

111. Other Iaruem Not Covered in I and 11. 

Intermedia is willing to address other concerns as they arise. 

Respectfully submitted, this'29th day of July, 1998. 

Patrick P& Knight / i t  iggin I& 
Wiggins & VillacoSta, P . A .  
2145 Delta Boulevard (32303) 
Suite 200 
Post Office Drawer 1657 
Tallahassee, Florida 32302 
(850) 385-6007 Telephone 
(850) 385-6008 Facsimile 

Counsel for Intermedia 
Communications Inc. 
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Sprint-Florida, Inc. and Sprint Communications Company, L.P. 
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AUSLEY & MCMULLEN 
ATTORNLYS AND C O U N S E L O R S  AT LAW 

2 2 7  SOUTH CALHOUN STRCLT 

P . O .  B O X  391 (ZIP 32302) 
TALLAHASSKC.  FLORIDA 32301 

IO101 224-01 IS FAX lab01 222.7S.0 

July 29, 1998 

BY SAND DELIVERY 

Ms. Blanca S. Bayo, Director 
Florida Public Service Commission 
2 5 4 0  Shumard Oak Boulevard. 
Tallahassee, Florida 3 23 99 - 0 8 5  0 

Re: Special Project No. 980000B-SP 
Access by Telecommunications Companies 
To Customers in Multi-Tenant Environments 

Dear Ms. Bayo: 0 

Znclosed f o r  filing in the above-referenced special project 
is the original and fifteen (15) copies of the Positions on 
Issues of Sprint-Florida, Inc. and Sprint Communications Company 
Limited Partnership. A diskette with this document in Microsoft 
Word 97 format is also enclosed with this letter. 

Please acknowledge receipt and filing of the above by 
stamping the duplicate copy of this letter and returning the same 
to this writer. 

Thank you for your assistance in this matter. 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In Re: Access by Teleco"unid~ns Companies Docket NO. 98oooOB-SP 
To Customers in Multi-Tmt Environmeats Filed: July 29,1998 I I 

I 
II Sprint-Flori& Inc. and Sprht C t " i u t i o n s  Company Limited Partncrsbip, submit 

the following positions on the issues identihi by the Staff in the July 17, 1998, Notice of 

Second Staff Workshop. 

I. In general, should telecommanications compdes h8ve direct access to 
customers in multbtenmt cnvironmenb? Plasc explain. (Plcue address 
what need then m y  be for 8- md include discussions of broad poky 
considerations). 

Position: Yes. Telecommunications d e r s  should have direct access to customers in multi- 

tenant environments ("MTE"). The goals of the T e l ~ u a i d o n s  Act of 1996 ("19% Act")' 

are to (1)  open the l d  cxchaage and exchange accss markets to competitive entry, (2) 

promote inchased competltioll in te1ecan"mcations markets that are already open to 

competition, and (3) reform and preserve the system of universal Stryice so that universal s&ce 

is "i2 These gods PIC also reflected in the 1995 amendments to chapter 3@, Florida 

Statutes. The public policy of the United States and the State of Florida includes the 

development of local exchange C0';ihpetition and giving consumers the powa to choose between 

e 
I 
I 
# 
I 

competing telecommlmicafions carriers and the d c e s  they offk 1 
I 
I 

' pub. L. No. lc)Clo), 110 S a t  56 to k codtfirda 50 47 U.S.C. $0 151 u s q .  = Pim Report ad order, impraruruono n of the M Comprtition proviriorrt in the TJCc0-m A c t  of 
1996, CC Docket No. 96-98 (Augu8t 8,1996). 

157 



Prior to 1995, the Florida Public Senice Commission had complete authority to decide 

who should provide local exchange services in a particular geographic area It did so by giving a 

small number of local exchange companies an exclusive b c h i s e  to serve all of a discrete 

geographic area Congress and the Florida Legislature did not invite competition into the local 

exchange market so that multi-tenant building owners, property managers and landlords 

(collectively “landlords”) could assume the historical role of the FPSC by deciding which carrier 

serves an MTE through contract or otherwise. Rather, by enacting 47 U.S.C. 5 251(a)(4), which 
- 

addresses conduit, and the Other provisions of the 1 ,996 Act, Congress designed a where 

carriers could compete for end user customers on a non-discrimiaatory, competitively neutral 

basis. 
0 . .  This kind of competitive environment requires non-discnrmnato ry equal access by 

certificated carriers at some point on or at the premises of an MTE.3 To allow oth&vise would 

subordinate the interests of b d  user customers and the development of competitive local 

exchange markets to the landlords. Sprint supports an approach to MTEs that balances the 

interests of affected parties, promotes competition and cncouragts the development of new 

technology and services by certificated carriers. 

Determining the location of that point is a critical part of the sohtion to whatever problems may exist in MTEs. If 
landlords demand monopoly control over access to “m in an h4TE, it may k necessary for the FPSC or some 
other regulatory authority to regulate h+fE M o d s  through certification, the developruent of ”m! technical 
and d c e  standards (equipment, lightening protection, etc.) and other maas usually associated with the regulation 
of bottleneck monopolies (including enforcing intercormcction responsibilities). 
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II. What must be considered in determining whether telecommunications 
companies should have direct access to customers in multi-tenant 
environments? 

A. How should Ymullti-ten.nt environment” be defined? That 3, should 
it include residential, commercial, transient, d aggregrton, 
condominiums, oflice buildings, new facilities, exi!?ting facilities, 
shared tenant services, other? 

Positian: In general, the term “MTE” should be broadly defined to include all ‘‘tenant” 

situations, whether residential or commercial or single or multxple building, however, it should 

not include ‘’transients” and certain other sharing arangements. The definition should include 

residential condominiums, as well 9 new and existing facilities. When excluding ‘’transient”’ 

and other sharing arrangements, the Commission should adopt the reasoning it used in the 1980s 

when it declined to cereificate entities like hospitals (excluding doctors in private pactice with 

offices in hospitals), dormitories, nusing homes, adult congngate living facilities, continuing 

care facilities, and retirement homes. These entities provide telephone service to persons who 

are resident in the facility for short periods of time and would find it impactid to obtain service 

in their own names for that.short period of time. 

B. What telecommunications service should be included in “direct 
access,- Le-, basic I d  service (section 364.02(2), F.S.), Internet 
access, video, data, satellite, other? 

Pasitian: All te1”muuiCations services as defined in 47 U.S.C. 9 153(43)‘ provided by a 

telecommunications carrier, regardless of access media used, should be included in “direct 
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access.” Absent a rational basis for doing so, excluding some te1uxm”mcations d c e s  from 

“ k t  access” while including others would appear to violate the procompetitive, non- 

discriminatory hrnework contemplated in the 1996 Act and the 1995 Ammdmmts to Chapter 

364, Florida Statutes. 

C. In promoting a competitive market, what, if any, restrictions to direct 
access to customers in multi-tenant environments should be 
considered? In what instances, if any, would exclusionary contracts 
be appropriate and why? 

Position: Restrictions to direct access to customers in an MTE should only be allowed upon 

a compelling showing that the restriction is in the public intmst. Whether accomplished by new 

legislation or rules adopted under existing law, there should be a strong rebuttable presumption 

that any arrangement whereby a telecommunications c a n i a  gets exclusive use of private 
e 

building riser space, conduit, easements, closet space, and the like, is anti-competitive and 

unlawful. Any other result would be inconsistent with the procompetitive purposes behmd the 

1996 Act and the 1995 Amendments to Chapter 364, Florida Statutes. 

D. How should udemarcation point“ be defined, Le., current PSC 
definition (Rule 254.0345, F.A.C.) or federal MPOE? 

Developing a new defmition of “demarcation point” is important to a meaningful 

resolution of the issues facing carriers, customers and landlords in an MTE. Adopting an W O E  

approach to the definition of d- ‘on point could reduce the physical presence of a carrier’s 

facilities at an MTE, but could leave landlords’h control oc and responsible for significant 

amounts of wires, cable and other equipment beyond the demarcation point needed to SCNC 

customers. FpSC’s current demarcation point d e  generally places the demarcation point closer 

to the customer and minhkcs landlord responsibility and control over portions of the 
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telecommunications network, but presents potential problems when the diBkcnt tenants in a 

MTE d c f  b m  different caniiers. Revisiting the definition of the danarcatl 'on point 

in MTEs could be a way to balance the interests of customas, caxxiers and landlords. The FPSC 

should consider a comprehensive review of its existing rule as an extension of this Project The 

Commission should consider this a long-term project and devote the nccessaTy resources to its 

E. With  respect.:^ act114 physical access to property, what are the 
rights, privileges, responsibilities or oblig8dons of: 
(i) Landlords, owners, building managers, condominiur. 

associations 
(ii) Tenants, customers end users 
(iii) Telecommunications companies 
In answerinithe questions in Issue 2.h please address issues related 
to easements, cable in 8 building, cable to a building, space, 
equipment, lightning protection, service quality, maintenpnce, repair, 
liability, personnel, (price) discriminition, and other issues related to 
access. 

Pasitian: The rights, privileges, nsponSibilities or obligations of the various parties 

implicated in an MTE are complicated. The special project exists so that the FPSC can make 

policy recommendations to the Ltgislature. Accordingly, the FPSC should focus more on what 

the rights and responsibilities among the parties should be than what those rights and 

responsibilities are. 

With thnt in mind, Sprint offas the following comments: 

1. 

.- 

Carriers and landlords share a common interest in serving' theit common 

customers. The interests of those customers should be paramount. 
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2. 

3. 

The 1996 Act and the 1995 Amendments to Chapter 364, Florida Statutes, were 

intended to promote competition. Competition is intended to help consumers. 

Solutions to MTE problems that harm competition also ham consumers and 

should be avoided. 

To different degrees, both landlords and carriers are already subject to laws and 

rules that govern their activities. For example, Chapter 83 of Florida Statutes 

governs residential a d  non-residential tenancies in Florida There are many 

statutes that regulate land use, commercial development, condominiums and other 

areas that are implicated in an MTE. Most cities and counties have a building 

code, and there is an effort ongoing to developing minimum state building codes. 

As the Commission develops its recommendations to the Legislature, it should 

remember that the answer to the MTE problem might require legishion in places 

other than Chapter 364. For example, it may be appropriate to recommend 

changes to the building code to establish mini” standards for the provision of 

conduit and riser space, lightening protection and other similar matters. Likewise, 

if Landlords demand control of telecommunications facilities on their property, it 

may be necessary to amend Section 83.67(1), Florida Statutes, to prevent 

Landlords fiom disconnecting telecommunications services to non-paying tenants 

as a means to coerce payment of rent. 

e 

4. Universal service is an important public policy goal. To this end, the Florida 

Legislature codified the concept of carrier of last resort (“COLR’’) to ensure that 

all qualified consumers would have access to telecommunications services. 
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Landlords should not be allowed to interfere With a C O W S  obligarions through 

private contact or otherwise. 

5.  Under any existing technology, te1ccan"mcations Savices to customas in an 

MTE cannot be accomplished without at least some access to conduit, riser space 

and equipment "s, and the installation of cable, wire and other ecIuipment. 

Telecommuuications sewices are as essential to tenants as electricity, water and 

sewer. Most tenants would likely consider a unit without telecommunications 

scryices uninhabitable. It is in the mutual interests of landlords and carriers to 

resolve any MTE problems in a manner that promotes customer choice of 

telecommunications carriers and smites. 

The Commission has historically regulated persons gvho own andor operate 6. 

telecommunications facilities for hire to the public. If landlords demand 

monopoly control over the facilities on their property needed to serve end user 

customas, impose a separate charge an tenants for Service, or seek to extract a fee 

b m  a carrier for the right to serve an MTE, the landlords should be regulated by 

the FPSC in some fashion as telecommunications carriers, especially regarding 

ory basis with other the obligation to interconnect on a nondis- e .  

F. B u d  on your answer to Issue 2.c, above, are there instances in which 
compensatbn should be required? , If yes, by whom, to whom, for 
whrt and how b cost to be determined? 

Pasitian: The answer to this question depends on the location of the demarcation point 

The provision of facilities at an MTE beyond the demarcation point should be considered an 
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obligation of the landlord or the customer, not the Carrier. Historically, local exchange 

companies have not been required to pay compensation to place facilities h m  the property 

boundary to the demarcation point, and it secms abundantly clear that the 1996 Act was not 

enacted to give landlords the opportunity to extract monopoly rents h m  any carrier seeking to 

SCNC the demands of tenants in a MTE. If customers in an MTE demand s d c e  h m  a Carrier 

and existing facilities cannot be used by the carrier to provide that scryicc, the costs of installing 

the necessary facilities at the property should be included in the rental charge or allocated as a 

matter of separate contract between the landlord and tenant, but should not involve the carrier. 

Unless they can recover these costs h m  the customer requesting the service, forcing carriers to 

pay these costs creates in implicit subsidy in favor of MTE tenants. 

G. What is necessary to preserve the integrity of E911? 

Position: The integrity of E91 1 at I"TEs should be preserved. Sprint is not aware of any 

specific E91 1 problems at MTEs, but r e s ~ ~ e s  the right to comment further if technical problems 

are identified during the workshop. 

It. Other issues not covered in 1 and 2. 

If an interested participant Ashes to discuss any issue not specitically 
delineated above, they may do so wherever they deem appropriate or as part 
of Issue 3. 

Position: Noneatthistime. 
_. 
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Community Associations Institute 





BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In Re: Issue Identification Workshop 1 
For Undocketed Special Project: ) Special Project No. 980000B-SP 
Access by Telecommunications Companies ) 
To Customers in Multi-Tenant ) 
Environments ) - 

COMMENTS 

Pursuant to the Notice of Second Staff Workshop issued July 14,1998, the Community 

Associations Institute (“CAI”) respectfully submits the following Comments in the 

above-referenced docket. CAI, which represents condominium, cooperative, and 

homeowners associations and their homeowners and professionals, respectfully requests 

that the Florida Public Service Commission (“Commission”) refrain from supporting 

forced entry to community association property by telecommunications service providers. 

Such forced entry would constitute a taking of private property prohibited by the United 

States and Florida Constitutions and damage community associations’ common and 

individually-owned property. Such an approach is also unnecessary, as the competitive 

telecommunications marketplace is providing incentives for community associations to 

choose multiple providers. The Commission should refrain from impeding the growth of 

this competitive marketplace by proposing forced entry. 

INTRODUCTION 

CAI, through its Florida Legislative Alliance, represents Florida’s condominium 

associations, cooperatives, and homeowner associations. Approximately 1 1,000,000 
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individuals reside in more than 55,000 associations throughout the state. Many of these 

citizens participate actively in CAI's nine Florida Chapters. Nationally, CAI provides a 

voice for the 42 million people who live in over 200,000 community associations of all 

sizes and architectural types throughout the United States. In Florida and nationally, CAI 

represents this extensive constituency on a range of issues including taxation, bankruptcy, 

insurance, private property rights, telecommunications, fair housing, electric utility 

deregulation, and community association manager credentialing. CAI also has extensive 

community association homeowner and manager education programs. In addition to 

individual homeowners, CAI's multidisciplinary membership encompasses community 

association managers and management firms, attorneys, accountants, engineers, 

builders/developers, and other providers of professional products and services for - 

community homeowners and their associations. 

In order to fully address the issues presented in this Notice, it is necessary to explain the 

legal basis for and governance structure of community associations. All community 

associations are comprised of property that is owned separately by an individual 

homeowner and property owned in common either by all owners jointly or the 

association. There are three legal forms of community associations: condominiums, 

cooperatives, and homeowners associations, which differ as to the amount of property 

that is individually owned. In condominium associations, an individual owns a particular 

unit; the rest of the property is owned jointly by all unit owners. In cooperative 

associations, the individual owns stock in a corporation that owns all property; the stock 

ownership gives the individual the right to a proprietary lease of a unit. In homeowners 

. 
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associations, an individual owns a lot; the association owns the rest of the property. 

Generally, an individual owns less property in a condominium than a homeowners 

association, while there is no individual property ownership in a cooperative. Therefore, 

while individuals do own or use property in community associations, they do not fully 

own all property in the association. Community associations either own or control 

association common property, using and maintaining this property for the benefit of all 

association residents. 

In contrast to most other multi-tenant environments, individual homeowners have 

ownership rights in community associations. By virtue of their ownership, they have the 

right to vote for and serve on the board of directors that governs the association. 

Therefore, community association owners have a direct voice in the governance of their 

association, including determining the use of common property and the selection of 

association services and service providers. 

I. Telecommunications Service Providers Should Not Be Granted Forced Entry 

Rights To Community Association Common Property 

Many telecommunications service providers have requested the right to force entry onto 

community association common property in order to install and maintain 

telecommunications service equipment. Granting forced entry would violate the United 

States and Florida Constitutions, damage association common property, and hinder the 

growth of a competitive telecommunications marketplace. 

169 3 



A. Granting Forced Entrv Would Be An Unconstitutional Taking 

In this proceeding, telecommunications service providers are requesting that the 

Commission permit entrance to property for installation of telecommunications 

equipment, regardless of the property owner's consent. This request would constitute a 

taking that would be prohibited by the United States and Florida Constitutions unless just 

compensation were provided. 

The statutory scheme proposed bydhe telecommunications service providers in Florida is 

the same as that invalidated by the United States Supreme Court in Loretto v. Manhattan 

TeleDrompter.' In Loretto, the Supreme Court invalidated a New York statute that forced 

a landlord to allow a cable provider access to property in order to install wiring. The 

Court ruled that that installation amounted to a permanent physical occupation of the 

landlord's property, which was deemed to be a taking of private property.* The Court 

further reasoned that permanent occupancy of space is still a taking of private property, 

regardless of whether it is done by the state or a third party authorized by the state.3 

The Loretto analysis applies to community associations in the situation proposed by 

Florida telecommunications service providers, since community associations (or all unit 

owners) own the common property to which telecommunications service providers are 

seeking access. Therefore, any forced entry to common property promulgated by the 

' 458 US. 419, 102 S. Ct. 3164,73 L. Ed. 868 (1982). ' Loretto, 458 US. at 426. 
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state of Florida wo’uld be a taking. 

Forced entry proposals would also violate the Florida Constitution. Article 10, Section 

6(a) states: “No private property shall be taken except for a public purpose and with full 

compensation therefor paid to each owner or secured by deposit in the registry of the 

court and available to the owner.” Forced entry proposals cannot meet this provision, 

since they do not serve a public good; they only support the business plans of 

telecommunications service providers. 

In similar proceedings, both the Federal Communications Commission (“FCC”) and 

other states have recognized the constitutional defects inherent in any forced entry 

scheme. Florida should follow these examples and refrain from mandating forced entry 

to common and other private property. Florida should not grant telecommunications 

companies a special statutory or regulatory privilege to take private property for their 

economic gain. It is unnecessary and inappropriate to limit the rights of community 

associations and their residents simply to advance the business plans of various 

telecommunications providers. 

B. Reauiring Forced Entrv Would Damage Communitv Association Common ProDerQ 

In addition to the constitutional infirmities posed by forced entry proposals, there are 

many practical problems that would be caused or exacerbated by these provisions. Under 

- Loretto, 458 US. at 432, n.9. 
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forced entry, telecommunications service providers would have no incentive to refrain 

from damaging common property. Forced entry schemes also do not recognize the 

limited amount of space available for telecommunications equipment installation in 

community associations. 

In the current marketplace, community associations are able to choose 

telecommunications service providers that will not damage common property during 

equipment installation and maintenance. Forced entry would allow all 

telecommunications service providers access to common property, regardless of whether 

they damage the property. Further, forced entry eliminates the incentive to protect the 

physical integrity of common property, for telecommunications service providers who do 

cause damage cannot be barred from common property. 

With multiple service providers having the unrestricted right to enter common property, 

the potential for damage to common property and telecommunications equipment would 

increase exponentially. Since multiple providers would often be using the same portions 

of common property, it is conceivable that the same portion of common property would 

be damaged, restored to some extent, then damaged again by another service provider. It 

is also conceivable that a new service provider would damage a previous provider’s 

telecommunications equipment during installation, with either or both providers holding 

the association liable for damages. Forced entry would not allow associations to 

coordinate installation in order to minimize disruption to common property, 

telecommunications equipment, and association residents. 
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Community associations lose their ability to control common property under forced entry, 

diminishing association ability to protect resident safety and security. Community 

associations are often ultimately responsible for the activities that occur on common 

property. If telecommunications service providers damage common property or injure 

association residents, community associations may be held liable without having had the 

opportunity to limit the risk of damage or injury before it occurred. Attempts to hold 

telecommunications service providers liable for any damage caused would be expensive 

and burdensome. 

Forced entry proposals also ignore the space limitations inherent in every association 

building or property. Real estate is a finite resource and common area space is almost 

always limited. It is nearly impossible for community associations to accommodate an 

unlimited number of providers. Therefore, forced entry may cause telecommunications 

service providers to compete with each other to install wiring in as many buildings as 

possible before all available space is occupied. This rush to occupy space may result in 

poor quality installations or increased damage to common property. 

Forced entry proposals ignore the governance structure of community associations. 

Community association homeowners, through their boards of directors, select the 

telecommunications service providers that will serve the association. They choose 

service providers who will provide high quality, low cost service without damaging 

common or individual property. Forced entry will eliminate this ability, so that 
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association homeowners will be required to accept any terms dictated by service 

providers who cannot be excluded from the property even if they provide low quality, 

high cost service or damage property. Community association homeowners choose to 

live in associations because they desire to have some control of the governance of their 

communities; forced entry eviscerates this community governance. 

Since forced entry would eliminate community associations’ abilities to control 

telecommunications equipment installations on common property, association risks and 

liabilities will escalate. Forced entry proposals dismiss these increased risks and 

liabilities. Forced entry proposals,will not increase competition, but will harm 

community associations and their residents. For this reason, the Commission should 

reject any forced entry proposal. 

Many telecommunications service providers claim that forced entry is necessary to 

promote competition. Nonetheless, growth of competition in the current marketplace 

belies that assertion. Instead of increasing the number and quality of service providers in 

the marketplace, forced entry will actually hinder the growth of competition. 

Forced entry proposals permit telecommunications service providers to have access to 

private property regardless of the quality of their service. Community associations 
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cannot exclude providers of low quality service from their property. Therefore, there is 

no incentive for providers to improve their service. 

Telecommunication service provider knowledge, expertise and reputation will vary 

tremendously if forced entry is established, To ensure that community association 

residents receive dependable service, association boards of directors must be able to 

weigh factors such as a provider's reputation when allocating limited space to 

telecommunications companies. This is imperative if residents are to have a variety of 

dependable telecommunications options. Forced entry eliminates these selection 

options, forcing associations to acCept service from any provider regardless of its 

reputation or experience. 

For the reasons listed above, tle Commission should not support forced entry proposals. 

Such proposals would require unconstitutional taking of common property, damage 

common property and increase the risk of injury to association residents, and hinder 

effective competition in the telecommunications marketplace. Access by 

telecommunications companies to community association or other property should not be 

regulated by the state but should remain a function of the marketplace. A 

telecommunications provider's access to community associations is based on the aualitv 

of services it provides and the demand for those services. A reputable provider with a 

quality service will be competitive in this environment and the state should encourage 

such competition rather than create artificial markets for providers seeking to avoid it. 
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The state of Florida should refrain from supporting the creation of such an artificial 

market. 

11. Forced Entry Parameters 

The Commission raises several important issues for consideration regarding forced entry 

parameters and has pointed out many of the difficulties inherent in forced entry 

legislation. Therefore, the Commission should refrain from supporting any forced entry 

initiatives. 

A. “Multi-Tenant Environment” Should Be Broadly Defined 

Regardless of whether a building is residential or commercial, leased or owned, or 

organized as a community association, forced entry proposals have the same effect: they 

eviscerate control over private property to the detriment of property owners and tenants 

alike. Forced entry should not apply to any multi-tenant environment. 

C. The Rights Of Private ProPertv Owners Must Be Protected 

Community associations must control access to common property for any equipment 

installation and maintenance. Without control over the means, method, and location of 

telecommunications equipment installation, and control over the timing of access to 

common property, community associations will not be able to minimize the risks and 

liabilities. Community associations must regulate the timing of telecommunications 
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service provider personnel access to common property. Community associations must 

maintain their rights to ensure that any installation of telecommunications equipment 

occurs in a location and in a manner that will be least disruptive to the association, its 

residents, and the equipment of other telecommunications service providers. community 

associations must also be able to bar telecommunications service providers from their 

property. 

In some circumstances, exclusionary contracts would foster competition. Community 

associations could promote competition among various service providers by offering 

exclusivity as a term of a service sontract. To obtain the contract, telecommunications 

service providers would be required to demonstrate that they could provide high quality, 

low cost services. Under forced entry, no such demonstration is necessary; community 

associations must permit access to every provider, regardless of price or quality of 

service. In addition, service providers with access to the property would be required to 

maintain or improve the quality of service, knowing that community associations could 

terminate access to the property. Exclusionary contracts could often increase competition 

among telecommunications service providers. 

In some situations, in which a telecommunications service provider would have to install 

new wiring or substantially upgrade existing wiring, an exclusionary contract may be the 

only incentive for the provider to expend the necessary resources tu complete the project. 

Community associations should be able to retain the option of offering exclusionary 
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contracts to attract such capital investment. Forced entry would eliminate the ability of 

certain associations to obtain any service if exclusionary contracts were prohibited. 

The FCC is currently considering many issues relating to the continued enforceability of 

exclusionary contracts. The Commission should refrain from making any decisions on 

these issues until the FCC completes its review. 

D. The Demarcation Point Should Be Set At The Minimum Point of Entry 

Any demarcation point established by the Commission should be at the minimum point 

of entry (MPOE), as defined by the FCC. This eliminates the confusion between federal 

and state standards. 

E. 1. Communitv Associations Have Obligations To Maintain Common Prouertv 

Community associations exist to maintain and preserve the value of both individual and 

association common property. If common property is damaged, associations are liable 

for the damage and repair cost. To protect common property, community associations 

must be able to control access to that property. 

In many community associations, the association owns the common property. One of the 

inherent rights of property ownership is the right to exclude unwanted persons from that 
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property. Forced entry would erode that fundamental property right, for the benefit of the 

business objectives of telecommunications service providers. 

E. 2. Communitv Association Homeowners Govern The Use Of Common ProDem 

Since community association homeowners vote for and serve on governing boards of 

~ directors, they control the operations of the association. When the board of directors 

selects telecommunications service providers to serve the association, it does so on behalf 

of all association homeowners. Therefore, all homeowners have a voice, either direct or 

indirect, in the selection of telecoplmunications service providers. Forced entry 

proposals do not increase the availability of desired telecommunications service to 

community association homeowners, since they already select the desired providers. 

The current housing marketplace is very competitive. One of the reasons homeowners 

purchase in a community association is the quality of the amenities offered by the 

association. In order to remain competitive and attentive to their residents, community 

associations want to ensure that numerous telecommunications services are available to 

homeowners. As the demand for innovative services grows, community association 

boards of directors will respond to those demands and permit additional 

telecommunications service providers to enter onto association property. The 

development of new technology and services will ensure that community associations 

offer competitive telecommunications service options to their homeowners, without 

eroding control over common property. 
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E. 3. Telecommunications Service Providers Have No Access Right to Common 

ProDertv 

Notwithstanding the assertions of various telecommunications service providers, they do 

not have the right to enter onto common property and use it to increase their profitability. 

Telecommunications service providers neither owxi nor maintain common property. 

They are for-profit businesses. Therefore, they cannot assert any rights to common 

property, nor should they be able to do so. 

0 

Once telecommunications service providers have been invited onto common property, 

they have obligations to community associations to minimize any disruption to common 

property and association residents. If damage is done on common property, service 

providers are liable for any repair costs. While telecommunications service providers 

often retain ownership and control of telecommunications equipment, and obtain 

easements to perform necessary maintenance, these rights do not provide them with 

unfettered access to and control of common property. The conduct and operations of 

telecommunications service providers on common property are and should continue to be 

governed by freely negotiated contracts between community associations and 

telecommunications service providers. 
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F. Anv ComDensation Should Be Freelv Negotiated 

As currently occurs, any compensation to be provided community associations for the use 

of common property should be freely negotiated between telecommunications service 

providers and community associations. The state should not intervene in this process. 

In addition, telecommunications service providers should be required to indemnify 

associations for any property damage or personal injury that may be caused by the 

installation or maintenance of telecommunications equipment on common property. 

Community associations should nPt be required to bear the expense of repairing damage 

caused by equipment installed without their consent. 

Conclusion 

Due to constitutional, practical, and economic impediments, the Commission should 

refrain from supporting any forced entry initiatives. Forced entry would constitute a 

taking of community association common property, forbidden by the United States and 

Florida Constitutions. Forced entry would eviscerate control over and increase the 

exposure of association common property to damage and disruption due to the entry of 

uninvited service providers onto association property. Forced entry would also impede 

the development of the telecommunications marketplace, since service providers would 

not be required to develop new technology or pricing in order to gain access to 

community associations. The Commission should explore other options for promoting 
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the development of the telecommunications services marketplace, for forced entry will D 
I only hinder that development. 

CAI appreciates the opportunity to present its testimony before the Commission. 

Respectfully submitted, 

c x u  
Richard L. Spears 
Community Associations Instituteflorida Legislative Alliance 

Rodney D. Clark 
Vice President 
Government & Public Affairs 
Community Associations Institute 
1630 Duke Street 
Alexandria, VA 223 14 
703-548-8600 
fax 703-684-1581 
Rclark@caionline.org - 

Lara E. Howley, Esq. 
Issues Manager 
Government & Public Affairs 
Community Associations Institute 
1630 Duke Street 
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Memo 

m 
0.bC Jdy28,1998 

Gene Adams, Vim President of Govemmerrtal Affain, Fbrida A" ' ofREALTORS 

R.C REPLY TO REQUEST FOR ey THE FLORIDA weuc SERVICE 
COMMISSION 

ACCESS BY TELECOMMUNICATIONS COMPANIES TO MULTI- 
TENANT ENVIRONMENTS 

1. In general, should telecommunicatbns companies have direct access to 
customers in mutti-tenant environments? Please explain. (Please address 
M a t  need them may be for access and include discuss& of bmad policy 
considentbns.) 

To answer this question, we need to define 'access". 

a. If'access" means telecommunications companies should have 
the right to solicit customers in a multi-tenant building then the 
resporrse wwld be yes. 

b. If y ~ "  means physical entry into the building, it should only 
be as a result of a contractual relationship between the 
property owner and the telecommunications provider. This is 
especially important if the property owner is required to provide 
space andlor uniimited entry. 
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c. It is also important for the Commission to determine what they 1 
I 
1 

mean by “nondiscriminatory“ access to the property. 

/I. What must be considered in determining whether telecommunications 
companies should have dimct access to customers in mubtenant 
environments? 

1 
I 
1 

B. What telecommunications sewices should be included in 1 
I 
I 

A. How should nmultktenant environment“ be defined? That is, 
should it include residential, commercial, transient, call aggregatom, 
wndominiums, office buildings, new facilities, existing facilMes, shared 
tenant services, other? 

Any fadlity mtained in a single building or internal complex of buildings 
under a single ownership. Residential facilities should be 
dassified separately. There are spedal considetatims that are 
unique to apartments, amdo’s and coop’s. 

ndimcior aCC8&, i.e., bask local sewice (Sectbn 364.02(2), F.S.), 
lntemet access, video, date, satellite, other? 

All forms of telecommunications sewices should be considered. Since 
telecommunications technology is ever-changing, the public 
would be better served if all possible Servjces are considered in 

C. 

this process. 

In promoting a competitive market, what, if any, restrict“ to I 
direct access to customers in multi-tenant environments should be 
considered? In Ma t  instances, if any, would exclusionary contracts be 
appropriate and Mp I 

I 
1 
I 
i 
II 

1. physical entry and space use should be wntrdled by 
landidowner through mtrad negotiations. Again, the 

type of access necessary and the definition of “non- 
disaiminatory“ access needs to be dearly defined. 

2. Exdusionary amtracts may be appropriate in existing 
facilities due to space limitations, cast of retrofit, efficiently, 
and for facilities where searnty/natimal defense, medical, 
law enforcement, and property data w i d  be 
compromised. 

How should “demarcatbn poinr be defined, i.e., cumnt PSC 
definitbn (Rule 254.0345, F.A.C) or federal Minimum Point of Entry 

0. 
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N/A 

I 
I 
1 
I 

I 
I 
I 

E. With respect to actual, physical access to pmpedyI what are 
the rights, privileges, responsibiiities or obligations of: 

1. Landlords, owners, bullding manager, condominium 
associa tbns. 

These individuals should have unabridged rights to 
control use of their property. 

2. TenantsI cusipmeeI end usee. 

They have rights subject to their contracts with the 
property awnerAandlord. (the tenant can make the 
telecommunications provider a subject of their 
mtrad with the owner if necessary) 

3. Teiecgmmunicatbns companies 

Their rights should not override property rights of 
IandloWproperty owner and should be subjected to mtrad 
negotiations. 

F. Based on your answer to Issue 1I.E. above, are theR instances 
in wttich mmpensatbn should be required? tfyes, by whom, to whom, 
tbr M a t  and how 13 cost to be determined? 

Compensations should be required fw. 

a. Spaceoccupied 

b. Renovations and repairs 

c. Aftshourmtry 

d. Aftwhour costs for building security, maintenance, etc. 

Actual compensation should be determined by mtrad. However, 
condMns should not be dkcnminabry. 

G. What is necessary to preserve the integri(y of E91 13 

This should be the primary a” of the CommSiorr. EmeQ8r7cy 911 should 
identify its needs, based on industry techndogy, More the Commission moves 
forward. 

“3 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION - -  

Access by Telecommunications Companies ) Special Project No. 98OOOOB-SP 
To Customers in Multi-Tenant Environments) Filed: July 29, 1998 

COMMENTS OF GTE FLORIDA INCORPORATED 

These are GTE Florida Incorporated's comments on the issues identified in this 

proceeding . 
Issue I: In general, should telecommunications companies have direct access to 
tenants in multi-tenant environments? Please explain. (Please address what need 
there may be for access and include discussion of broad policy considerations). 

GTES RESPONSE: Yes. Certified telecommunications companies should have direct 

access to tenants in a multi-tenant .environment. The multi-tenant location owner manages 

access to an essential element in the delivery of telecommunications to the tenants, and 

telecommunications is essential to the public welfare. The owner should therefore be 

required to permit certified telecommunications companies a m s s  to space sufficient to 

provide telecommunications services to tenants. 

Issue II: What must be considered in determining whether telecommunications 
companies should have direct access to tenants in multi-tenant environments? 

A. How should "multi-tenant" be defined? That is, should it include residential, 
commercial, transient, call aggregators, condominiums, office buildings, new 
facilities, existing facilities, shared tenant sewices, other? 

GTE'S RESPONSE: A multi-tenant location should be defined as a building or continuous 

property (whih may be transversed by public thoroughfares) that is under the control of 

a single Owner or management unit with more than one tenant that is not affiliated with the 

owner or management unit. Multi-tenant environments include both new and existing 

OOCUHENT ";?'YBF?-oATE 
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facilities such as multi-family residential apartment buildings, multi-tenant commercial I 
I 
I 

office buildings, existing shared tenant service locations, condominiums, town houses or 

duplexes, campus situations or business parks, shopping centers, and any other facility 
I 

arrangement not classified as a single unit. GTE believes, however, that call aggregators 

I 
I 
I 

should not be considered to present a multi-tenant situation for purposes of this inquiry. 

Call aggregators are different from the other situations listed above in that they sew8 

transient populations and there is no end user tenant to which the telecommunications 

company may connect. 

8. What telecommunicationsSenrices should be included in "direct access", Le., 
basic local service (Section 364.02(2), F.S.), Internet access, video, data, satellite, 
other? 

GTE'S RESPONSE: Telecommunications services that compfise "direct access" should 

include the network access functions that are enjoyed by and currently available to the 

vast majority of Floridians (and Americans) today-i.e., basic local service. While 

technology and regulatory changes are rapidly creating new opportunities for all 

customers to benefit from a vast array of services over existing and new 

telecommunications infrastnrdure(s), there is considerable uncertainty about the precise 

form the emerging telecommunications infrastructure( s) may take. 

With regard to the issue at hand, it is not certain whether multi-tenant 

telecommunications markets will be served by copper wire, coaxial cable, high-capacity 

optics, wireless, satellite, or hybrid combinations of these and other technologies. 

Similarly, it is unknown what mix of services customers in various multi-tenant facilities 

2 
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want or would be willing to pay for. Tenants’ rights of direct access should therefore be 

defined in accord with the existing, statutory basic service definition, rather than including 

items like Internet access, video, and data. The Commission (or the Legislature) always 

has the option of expanding the scope of direct access as technologies and demand 

become better defined. 

C. In promoting a competitive market, what, if any, restrictions to dimct access 
to customers in multi-tenant environments should be considered? In what 
instances, if any, would exclusionary contracts be appropriate and why? 

GTE’S RESPONSE: Any restrictions on direct access should be strictly constrained to 

reasonable security, safety, appearance, and physical space limitations. If space 

constraints do exist, an owner should be permitted to limit the number of 

telecommunications companies that have direct access. In cases where space is limited 

and several telecommunications companies seek access, each company that requests 

direct access should be required to prove that a bona fide customer service request exists 

to justtfy requested space. This requirement is necessary to prevent firms from obtaining 

space in order to erect artificial barriers to entry. 

For a number of reasons, GTE does not believe that exclusionary contracts are 

ever appropriate. First, each tenant should have the right to choose a 

telecommunications company (or companies). Second, if the Commission adopts the 

FCC’s minimum point of entry (MPOE) regime, the location’s demarcation point will be 

readily accessible to new entrants, which wiil effectively facilitate intra-location 

competition. Third, the FCC has ruled under the MPOE policy that the incumbent local 
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exchange carrier owns existing inside wiring, but does not control the use of the wire. 

Therefore, a new entrant has the option of using existing intra-location cabling, if suitable, 

or installing new cabling. This option facilitates the new entrant's ability to enter the 

market and argues against employment of exclusionary contracts. 

If the Commission or Legislature, however, permits exclusive contracts, it must 

recognize the effect of this policy on existing carrier of last resort obligations. If multi- 

tenant location owners are permitted to negotiate exclusive agreements, then for all 

practical purposes, the Commission (or Legislature) will have concluded that the camer 

of last resort concept does not apply for multi-tenant locations. 

e 

D. 
254.0345, F.AC.) or federal MPOE? 

How should "demarcation point" be defined, i.e., current PSC definition (Rule 

GTE'S RESPONSE: The Commission should adopt the FCC's MPOE demarcation point 

definition as clarified and amended in CC Docket No. 88-57, Review of Sections 68.104 

and 68.273 of the Commission's Rules Conceming Connection of Simple Inside Wring to 

the Telephone Network. 

In this docket's Order on Reconsideration, Second Report and Order and Second 

Further Notice of Proposed Rulemaking,I the FCC found that the demarcation point for 

multiunit installations must not be further inside the customer's premises than [twelve 

' Review of Section 68.104 and 68.213 of the Commission's Rules Conaming Connection 
of Simple Inside Wring to the Telephone Network and Petition for Modification of Section 68.213 Of 
the Commission's Rules filed by the Electronic Industries Association, Order on Reconsideration, 
Second Report and Order and Second Further Notice of Proposed Rulemaking (FCC 97-209), 12 
FCC Rcd 11897 (released June 17, 1997)(1997). 
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inches] from where wiring enters the customer's premises"' ,'or as close thereto as 

practicable."J This MPOE policy arose from the FCC's concern that carriers could 

establish a practice of locating the demarcation point well inside the customer's premises. 

This would result in leaving a potentially substantial run of cabling inside the premises on 

the carrier's side of the demarcation point. The FCC found that this practice would 

prevent customer access to wiring within their premises, and would interfere with 

customers' ability to connect simple inside wiring to the network because customers are 

not permrtted to access wiring on the M e r ' s  side of the demarcation point. The practice 

would also grant a single telephone company an exclusive franchise for a portion of intra- 

location cabling, thereby leading, to contention among competing telecommunications 

companies over terms, conditions, and prices. 

Finally, if the Commission moves from its maximum point of entry policy to an 

MPOE regime, the ILEC must be ensured full recovery of its investment in the affected 

facilities. 

E. 
privileges, responsibilities, or obligations of: 

With respect to actual, physical access to property, what are the rights, 

(1) landlords, owners, building managers, condominium associations 

GTE'S RESPONSE: Assuming the Commission adopts the FCC's MPOE policy, in new multi- 

tenant locations, the location owner (or possibly the tenant) is responsible for the placement 

of inside wire cabling from the demarcation point to the tenants' locations. Construction, 

Id. at 11909. 
Id. at 11909-11910. 
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operation, maintenance of wiring and equipment, and service quality on the owner's side of 

the demarcation point are the responsibility of the building owner or customer. 

In existing multi-tenant locations, the point of demarcation would be relocated to the 

minimum point of entry (if adopted by the FPSC) when one of the following conditions is 

fulfilled: 

The building owner or customer asks GTE to move or change the physical 
location of the network termination. 

The building owner or customer requires new and/or additional network 
outside ptant facitities. The point of demarcation for the new and/or additional 
facilities will be established at the minimum point of entry upon completion of 
the outside plant work order. 

A new entrant telecommun$ations company requests use of the incumbent 
telecommunications company's intra-iocation cabling. 

(2) tenants, customers, end-users 

GTE'S RESPONSE: The rights, privileges, responsibilities and obligations of tenants, 

customers, and end-users are based upon the contractual agreements between these 

parties and their respective landlords, owners, building managers, and condominium 

associations. 

I 
I 
I 
I 
I 
I 
I 
I 
I 
1 
I 
I 
I 
I 
I 

I 

(3) telecommunications companies 

GTE'S RESPONSE: In the MPOE regime for multi-tenant locations, the 

telecommunications company places the minimum amount of network facilities into the 

location, possibly through an easement, and usually to an equipment space or closet in the 

basement or first floor of a building or another defined property point that is generally Close 

6 

1 

I96 



I 
I 
I 
I 
1 
I 
I 
I 
I 
I 
I 
1 
I 
I 
I 
1 
I 
I 
I 

to the public right of way. The telecommunications company is responsible for the 

maintenance, repair, and service quality of facilities up to the defined point of demarcation. 

The multi-tenant location owner (or possibly tenant) is responsible for the installation, 

maintenance, repair, and service quality of the inside wiring from' that demarcation point 

to the tenants' locations. 

Building accommodations and other facilities that are required by 

telecommunications companies in a multi-tenant location may include conduit from the 

public right of way to a point of demarcation between network facilities and inside wire 

within the building or property, wall space, floor space, equipment closets, commercial 

power outlets (if required), acce%s to ground electrode, and specialized environmental 

conditioning, (e.g., extra air conditioning capacity, fire suppression equipment, lightning 

protection, secure and lockable space). Telecommunications company personnel should, 

through prior agreement or contractual arrangement, have 24-how access to the space for 

repair and maintenance purposes. The quantity of space needed will vary widely based 

upon the type of facility placed (e.g., copper or derived channels), the number of customers 

or tenants served, and the types of services that are to be provided. 

F. Based on your answer to issue II. E. above, are there instances in which 
compensation should be required? If yes, by whom, to whom, for what and how is 
the cost to be determined? 

GTE'S RESPONSE: No. A multi-tenant location owner should not be allowed to charge for 

access to an essential element in the delivery of telecommunications to the tenants. 
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Telecommunications f ins  should not be required to pay muiti-tenant location owners 

for the ability to terminate network facilities that are needed to provide services to tenants 

of that multi-tenant location and that are essential to the public welfare and a necessary 

part of the building or property infrastructure. Multi-tenant location owners do not charge 

other firms providing essential services (e.g., electric, gas, water, and sewage) for the right 

to provide such services. The space used by telecommunications, eledric, water and other 

essential services firms is cummon area that benefit all tenants. This type of common area 

is analogous to the space required to provide elevator service, stairways and shared rest 

rooms in multi-story buildings. Costs for all types of these and other common areas should 

be recovered from tenants through normal rental payments. 

G. 

GTE'S RESPONSE: GTE offers the optional PBX product PS 911 which provides 

individual station location and automatic number identification (ANI) within multi-tenant 

locations. Other telecommunications service companies in Florida offer this E91 1 PBX 

product with similar features. The ubiquitous deployment of products with these features 

would preserve the integrity of E91 1 in multi-tenant locations. 

What is necessary to presewe the integrity of E91 13 
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Respectfully submitted on July 29, 1998. 
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Kimberly Caswell 
Anthony P. Gillman 
Post Office Box 110, FLTCOOO7 
Tampa, Florida 33601 
Telephone: 81 3-483-261 7 

Attomeys for GTE Florida Incorporated 
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BEFORE THE 
Florida Public Service Commission 

Tallahassee, Florida 

In the Matter of 1 
1 

Access by Telecommunications 1 Special Pro j ect 

Multi-Tenant Environments 1 
Companies to Customers in ) NO. 980000B-SP 

C m S  OF TELIGKNT, INC. 

Teligent, Inc. ("Teligent")' hereby submits its Comments in 
2 the above-captioned proceeding. 

I. INTRODUCTION 

The Florida Public Service Commission ( lfCommissionll ) will be 

one of the first State public service commissions to consider the 

issue of telecommunications carrier access to tenants in multi- 

tenant environments ( I1MTEsn) . Its analysis and recommendations 

concerning the issues below will be pivotal not only for the 

Florida Legislature, but also for other States, and perhaps the 

Federal Communications Commission. As an initial matter, 

Teligent firmly believes that the Commission has authority to 

fashion rules that provide for tenant access in the absence of 

Teligent is a fixed wireless competitive local exchange 
carrier holding a Certificate of Authority to provide 
alternative local exchange services in the State of Florida. 

Access bv Telecommunications Co mDanies to Customers in 
Multi-Tenant Environments, Special Project No. 980000B-SP, 
Issues to be Cons idered  (issued July 14, 1998) ( "Issues 
List") . 
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legislation specific to the issue.3 Further, in addition to 

rules drafted by the Commission alone, Teligent urges the 

Commission to recommend to the Florida Legislature that tenants 

in MTEs be guaranteed access to their telecomunications carrier 

of choice on reasonable and nondiscriminatory terms. 

'11. DIRECT ACCESS TO TENANTS IN =TI-TENANT KNVIRO-S IS 
IMF'ORTANT TO A COMPETITIVE TELEC-ICATIONS WLRlCET IN 
FLORIDA. 

In general , should telecommunications companies have 
direct access  t o  customers i n  mu1 ti - tenant environments? 
Please expla in .  (Please address what need there may be 
f o r  access  and i n c l u d e  discussion of broad p o l i c y  
cons iderat ions .  ) 

Yes, telecommunications companies should have direct access 
a 

to customers in MTEs. Telecommunications competition brings 

choices in carriers, lower prices, and innovative services to 
4 consumers. Yet, one sector of the population is sometimes 

denied these benefits: those individuals and companies located 

in MTEs. Florida's pro-competitive telecommunications statutes 

and the federal 1996 Telecommunications Act are largely invisible 

to some of these tenants. 

F.S. S 364.01(4) (a) ("The commission shall exercise its 
exclusive jurisdiction in order to protect the public 
health, safety, and welfare by ensuring that basic local 
telecommunications services are available to all consumers 
in the state at reasonable and affordable Drices.") (emphasis 
added). 

Fl. St. S 364.01(3) ("The Legislature finds that the 
competitive provision of telecommunications services, 
including local exchange telecommunications service, is in 
the public interest and will provide customers with freedom 
of choice, encourage the introduction of new 
telecommunications service, encourage technological 
innovation, and encourage investment in telecommunications 
infrastructure. 'I 1 . 

-2-  
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Traditionally, control over the "last mile" was held by the 

incumbent local exchange carrier ( l ' I L E C ' ' ) .  

implemented rules designed to provide competitive carriers with 

access to this last mile so that consumers could benefit from 

telecommunications competition.' In one model - - that of single 
tenant buildings or homes - -  the tenant or owner of the building 
or home is also the recipient of telecomunications service. 

Under this scenario, the decision of whether to offer a 

competitive carrier access to the facility is a function of 

whether the individual or corporate tenant/owner wishes to avail 

itself of competitive alternatives. 

The Commission 

s 
However, when a third party 

consumer's access to its desired 

efforts to promote competition. 

blocks the telecommunications 

carrier, it thwarts Florida's 

When that third party is the 

ILEC, the Commission's unbundling and interconnection rules may 

offer a remedy. However, when that third party is the owner or 

manager of an MTE, the remedy is less apparent and the 

traditional problem of lack of access to competitive carriers 

persists. 

The alternative local exchange carrier ( llALEC1l) and the 

telecommunications consumer may be unable to reach each other 

because the MTE owner retains monopolistic control over the sole 

means of access to the consumer - -  the "last hundred yards" of 

the network. Absent remedial access measures that apply to MTEs, 

F1. St. § 364.16 (providing for interconnection) ; F1. 
St. § 364.161 (providing for unbundling and resale). 

-3-  
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control of even this small portion of the telecommunications 

network has the potential to eviscerate the pro-competitive goals 

of the Florida Legislature and the Commission. 

There is no question that, ultimately, the most effective 

competitive entry strategy will wrest control from the local 

monopoly and offer a true alternative to the existing local 

network. Facilities-based competition achieves this result. 

Entry strategies reliant upon resale or unbundled network 

elements ( "UNEs ) offer improvements for consumers over the local 

monopoly environment. They may even represent important steps 

for competitors toward making facilities-based competition 

possible. However, these strategies, to varying degrees, rely on 

the ILEC network, its costs, and its level of efficiency or 

inefficiency. 

# 

By contrast, an alternative facilities-based network places 

far less reliance on the ILEC's network. Its independence 

permits it to compete from the fundamental level of network costs 

and efficiencies to offer enhanced quality, innovative services 

and features , and lower prices to customers. Notwithstanding 

The Commission promoted the goal of decreasing ALEC reliance 
on the ILEC network by minimizing that portion of the ILEC's 
network that an ALEC would have to purchase. By ordering 
GTE Florida to unbundle loop distribution, loop 
concentrator/multiplexer, and loop feeder, it allowed ALECs. 
to deploy some portions of loop facilities themselves - -  
with their own facilities - -  rather than relying on the 
ILEC's entire loop. See Petitions bv AT&T Communications of 
the Southern States et al., Docket Nos. 960847-TP and 
960980-TPt Final Order on Arbi t ra t ion ,  Order No. PSC-97- 
0064-FOF-TP (FPSC May 21, 1997); see also AT&T 
Comunications of the Southern States, Docket Nos. 960833- 
TP, 960846-TP and 960916-TP, Final Order on Arbi trat ion,  
Order No. PSC-96.-1579-FOF-TP (FPSC Dec. 31, 1996) (requiring 

- 4 -  
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the benefits of resale and UNE strategies, telecommunications 

competition policy requires that facilities-based competition be 

achieved as quickly as possible in order to bring the greatest 

benefit to consumers. Without true facilities-based entry, 

competitors and regulators will continue to battle the 

anticompetitive incentives of an entity with monopoly control 

over the foundations of the telephone network. 

The true facilities-based competitor needs nondiscriminatory 

and reasonable access to tenants in MTEs to provide these tenants 

competitive options and to offer them the best rates. By 

contrast, a non-facilities-based competitor usually does not 

require independent access to its customer in an MTE because it 

uses the ILEC's facilities. Because tenant access is not-an 

issue for these carriers, the issue may not have been raised as 

often or as loudly as the need for interconnection, unbundling, 

or wholesale discounts. But as facilities-based competition 

grows, the issue of tenant access will affect all new, 

facilities-based competitors - -  and increasingly I L E C s  - -  whether 

they deliver service with copper, fiber, or microwaves. 

e 

The Florida Legislature and the Commission have accomplished 

much in their efforts to bring competition to local telephone 

markets by affording carriers the right to interconnect, lease 

UNEs, and purchase services for resale at wholesale discounts. 

BellSouth to unbundle loop distribution at the feeder 
distribution interface). 

209 
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Nevertheless, competitors face daunting installation and access 

costs that incumbents do not face. This disparity, compounded by 

the difficulty for competitors to obtain the requisite access to 

some MTEs, needlessly impairs facilities-based competition to the 

detriment of Florida's consumers, and threatens to diminish 

considerably the effectiveness of the Commission's other local 

competition efforts. 

111. THB INTERESTS OF TENANTS MUST -IN THE PARMOUNT 
CONSIDERATION I N  THE ANALYSIS OF TENANT ACCESS TO 
TELEC-ICATIONS CARRIERS. 

The Commission Staff is to be commended for,raising many 

important, specific, and diverse points for consideration in the 

Issues List. Teligent submits that the overriding principle that 

must govern consideration of specific sub-issues must be the 

e 

interests of tenants in MTEs. Of course, telecommunications 

carriers and owners/managers of MTEs also possess interests 

properly considered in this proceeding. Yet, the Commission's 

public interest mandate requires it to place great emphasis on 

the interests of telecommunications consumers - -  in this context, 
the tenants in MTEs. Indeed, Teligent was pleased to observe at 

the Commission's first workshop that, notwithstanding the varied 

positions of the parties, agreement on this particular principle 

7 

was nearly unanimous. 

~~ 

F.S. § 364.01(4) (a). 7 

- 6 -  
210 



A. The Definition of.Multi-Tenant Environment 
Consider the Interests of Affected Tenants 

Should 
and Should 

Include Both Commercial and Residential Environments. 

How should "mu1 ti -tenant environment" be d e f i n e d ?  
That i s ,  shou ld  it i n c l u d e  r e s i d e n t i a l ,  commercial, 
transient, c a l l  aggregators ,  condominiums, o f f i c e  
b u i  1 d i n g s ,  new f a c i l  i t i e s ,  e x i s t i n g  f a c i l  i t i e s ,  
shared tenant services, other? 

In defining "multi-tenant environment," the interests of the 

affected tenants in each environment should be the principal 

focus . * Relevant features governing the evaluation include: 

(1) the duration of a typical tenancy; ( 2 )  the importance of 

telecommunications to tenants in that particular environment; 

and, ( 3 )  the expectations of the tenant. For example, a small 

business in a long-term office building lease has a much greater 

interest in the quality, availability, and pricing of 

telecommunications services than a weekend guest in a Miami 

hotel. 9 

Teligent believes that the inquiry properly considers the 
premises rather than the type of provider offering 
telecommunications services on the premises. Therefore, it 
does not address sharedstenant services. 

The duration of the former tenancy is long (likely without 
effective renegotiation opportunities), telecommunications 
is likely to be important to the small business, and its 
expectations are probably that it should have the ability to 
maximize its interests with respect to telecommunications. 
By contrast, the weekend hotel guest's tenancy is of short 
duration, telecommunications is probably somewhat incidental 
to the tenancy, and the expectations of the tenant probably 
lie more with comfort and convenience than with the cost and 
innovative features of available telecommunications 
services. These are generalizations and, of course, the 
degree of interests will vary. However, they do provide 
some measure of principled direction. 

-7-  
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Teligent's.initia1 marketing efforts will focus on small- 

and medium-sized businesses. Therefore, access to tenants in 

commercial environments such as office buildings - -  new and 

existing - -  is most relevant to Tellgent's initial business plans 
and therefore its primary immediate interest. These facilities 

should be included within the definition of Ynulti-tenant 

environment." A principled approach consistent with the focus on 

tenant interests suggests that tenants in multi-tenant 

residential environments such as apartment buildings/complexes 

and condominiums - -  new and existing - -  should also enjoy the 
benefits of telecommunications competition. For this reason, 

Teligent supports inclusion of such facilities within the 

definition of ''multi-tenant environment." 

B .  T e n a n t s  Should -Joy Direct A c c e s s  To  A l l  
T e l e c o m m u n i c a t i o n s  Services. 

What teleconnnunications services should be included 
i n  "direct access, " i .  e . ,  basic local service 
(Section 3 6 4 . 0 2  (21, F. S.  ) , internet access, video, 
d a t a ,  sa t e l l i t e ,  other? 

A l l  telecommunications services should be included in 

"direct access." The variety of technologies used to offer 

telecomunications services such as copper, fiber, microwave, and 

satellite are not limited to providing a particular type of 

service. Put simply, telecommunications services are largely 

independent of the technology used to provide them. For example, 

Teligent plans to provide basic local service, long distance 

service, high-speed data, Internet services, and video 

conferencing capabilities using its point-to-multipoint microwave 

facilities. The convergence phenomenon would render 
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identification of provisioned services an unnecessarily difficult 

process. Teligent encourages the Commission to avoid 

recommending this complicated endeavor. lo Instead, tenants 

themselves should be permitted to choose which services they will 

use. Moreover, consistent with the basic principle of 

nondiscrimination, owners and managers of MTEs should accommodate 

the technology that a tenant determines is best suited to deliver 

the desired services. For example, Tellgent's microwave 

facilities can provide fiber optic speeds to buildings where 

actual fiber installations would be uneconomical - -  all without 

digging up any streets. 

C. G i v e n  That Facil'ity Overcrowding Is A Theoretical 
Problem Not Likely To Be Realized, The Canrmission 
Should Prohibit Direct Access Restrictions That-Limit A 
Tenant's Choice Of Telecammunications Carriers. 

In promoting a competitive market, what ,  i f  any, 
restrictions t o  direct access t o  customers i n  m u l t i -  
tenant environments should be considered? In what  
instances, i f  any, would exclusionary contracts be 
appropr ia te  and why? 

At the Commission's first workshop, some participants raised 

concerns about space limitations and overcrowding of 

telecommunications facilities in MTEs. The space quandary is 

largely theoretical. The costs attending the installation of 

telecommunications facilities within an MTE dictate that the 

Moreover, a determination of services for inclusion in 
"direct access" is needless. The service inclusion inquiry 
in the context of universal service is necessitated by the 
limits of public funding. By contrast, no public funding 
mechanisms are involved in the context of access to MTEs. 
Consequently, the process of limiting services to be 
included in "direct access" is not necessary. 

10 
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endeavor will not be undertaken if consumer demand within the m E  

is insufficient to recoup those costs. Logically, the number of 

carriers seeking to install facilities within a building will be 

limited by the number of services to which potential tenant 

customers will subscribe. Nevertheless, in the unlikely event 

that space limitations become a problem, they should be addressed 

on a case-by-case basis in a nondiscriminatory manner. Available 

remedies include limits on the time that carriers may reserve 

unused space within a building, and requirements that carriers 

share certain facilities. 

In no circumstance should the Commission tolerate exclusive 

telecommunications carrier access to an MTE. MTE owners and 

managers should not be placed in the position of dictating to 

customers which service providers they can or cannot use. An MTE 

owner's control of that decision would undermine the forces of 

competition within an MTE in stark opposition to the policy goals 

of this Commission, the Florida Legislature, and the federal 1996 

Telecommunications Act. 

The Commission addressed a similar scenario in the context 

of shared tenant services. 12' All STS providers must allow LECs 

direct access to tenants who want local service from the LEC. In 

Moreover, the telecommunications facilities that will be 
installed within and on top of MTEs typically will not 
occupy much space. 

ProDosed Amendment of Rule 25-24.575. F.A.C.. Shared 
Tenant Service ODerations. and ProDosed AdODtion of Rule 25- 
24.840. F.A.C.. Service Standards, Docket No. 961425-TP; 
Order No. PSC-97-0437-FOF-TP, 97 FPSC 325 (Fla. PSC Apr. 17, 
1997). 

12 
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the event that the STS provider and the building owner are not 

the same entity, the Commission's Order requires that the STS 

provider guarantee and obtain the permission of the building 

owner for the requisite LEC access. In this fashion, tenant 

choice is preserved. The operative principle invalidates 
13 exclusivity arrangements as well. 

D. The Commission Should Define The Demarcation Point As 
The Minimum Point Of Entry In All Business And 
Residential Multi-Tenant Enviroments. 

How should "demarcation po in t "  be d e f i n e d ,  i . e . ,  
current PSC d e f i n i t i o n  (Rule  2 5 - 4 . 0 3 4 5 ,  F . A . C . )  or 
f e d e r a l  Minimum P o i n t  o f  E n t r y  (MPOE)? 

The Commission should designate the minimum point of entry 

(MPOE) in all business and residential mEs as the demarcation 

point separating MTE owner-controlled inside wire from the ILEC 

network. In the alternative, the Commission should expressly 

require ILEC unbundling of MTE riser and house wiring14 from the 

MPOE to the existing demarcation point, determine cost-based 

rates for such risers, and, critically, permit competing carriers 

to access such unbundled risers without the discriminatory delays 

l3 If all tenants in an MTE happen to choose the same 
telecommunications carrier, that telecommunications carrier 
enjoys practical exclusivity. Of course, so long as all 
tenants retain the ability to choose an alternative 
provider, practical exclusivity - -  as distinct from 
exclusivity as a matter of law or contract with the MTE 
owner - -  does not threaten availability of competitive 
benefits for MTE tenants and is therefore consistent with 
Commission policy. 

l4 Herein the term "risers" shall refer to both vertical and 
horizontal telephone wires that connect, for example, wiring 
blocks in the basement of an MTE at the MPOE with individual 
tenant premises. 
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and costs imposed by dispatching and coordinating with ILEC 

personnel. 

The risers connecting individual tenants to ILEC facilities 

at the MPOE represent the "last hundred feet" to a customer in an 

MTE. 

loopts "last mile," it represents a disproportionately large 

competitive barrier to serving such customers. The cost and 

complexity of rewiring existing buildings - -  some stretching many 
stories high, such as -.?e NationsBank Tower in Miami - -  can add 
thousands of dollars tG the cost of serving just one customer in 

a building. 

during building construction for every floor and traditionally 

has been given free access to such wiring thereafter, 

must often deal with myriad hurdles, both in time and money, in 

drilling through floors and cabling elevator shafts during and 

after business hours. 

connecting an ILEC switch to a building, existing risers give 

incumbents a decided advantage in cost and time-to-service. 

Although this last hundred feet is only a portion of the 

Unlike an ILEC that performs such installations 

competitors 

Just like that portion of a loop 

Ironically, as a result of the existing demarcation rules in 

Florida, carriers relying on resale or unbundled loops - -  who, 

through such reliance, are limited in the innovative services 

they can offer customers - -  are able to avoid the costs of 

rewiring buildings, while facilities-based carriers like Teligent 

- -  who are able to offer customers new and innovative senices 

and thus the greatest benefits of competition - -  must incur these 

costs. Compare, for example, the $17 loop rate per month 

available from BellSouth to the thousands of dollars of 
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construction required just for the in-building portion of a 

duplicate loop facility. 

discourage facilities-based competition, which offers the 

greatest benefit to consumers, in favor of the more limited 

benefits of resale and unbundled loop-based competition. 

In ordering the unbundling of subloop elements, the 

The existing Commission rules strongly 

Commission has taken the first step in eliminating the 

disincentives to those facilities-based competitors that are able 

to build out past the ILEC central office to the feeder- 

distribution interface. Given the presence of competitors who 

are now able to bring facilities all the way to a customer's 

building, and the concomicant benefits that go along with that 

ability, the next logical step is to eliminate disincentives for 

these fully facilities-based competitors. 

Clearly the most effective way to eliminate these 

disincentives is to designate the MPOE as the inside wire 

demarcation point for all MTEs. 

are precluded from discriminating against competitors (the 

subject of the rest of these comments), if the demarcation point 

is moved to the MPOE, all competitors will have equal access to 

building risers. 

between incumbents and new entrants would be greatly reduced. 

This designation would also forward the goals underlying the 

Federal Communications Commission's efforts to deregulate inside 

wiring and create competitive pressures similar to those now 

operating on customer premises equipment. 

Assuming MTE owners and managers 

The severe disparity in costs and access 
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The technical and practical feasibility of such a 

designation is not in question. States such as Illinois and 

California have long designated the MPOE as the inside wire 

demarcation point, and, with building owner permission, 

competitors access risers to offer customers a variety of 

competing services. Rather than either rewiring a building or 

having to depend on the competing incumbent for access to 

existing risers, in these states competitors are placed on equal 

footing so long as building~owners do not discriminate among 

them. 

The alternative solution - -  providing unbundled access to 
e 

incumbent-controlled risers - -  eliminates discrimination only if 

the costs of such access (in time and money) approximate those of 

the incumbents. Unfortunately, even assuming reasonably cost - 

based charges for use of the risers themselves, the delays and 

costs of coordinating with the ILEC, particularly with regard t o  

dispatching ILEC personnel, competitively disadvantages new 

entrants to such an extent that rewiring, with all its problems, 

is often more attractive. Thus, if the Commission were to pursue 

unbundled access to risers instead of moving,the demarcation 

point, the Commission would have to provide for competitor access 

As an example, the New York Public Service Commission has 
ordered such access. It decided against moving the 
demarcation point to the MPOE because New York Telephone 
could not determine, on a building-by-building basis, 
whether the existing demarcation point was in fact at the 
MPOE or at the customer premises. AT&T Communications 
of New York, et al. v. New York TeleDhone Co., Case 95-C- 
0657; 94-C-0095; 91-C-1174, Opinion and Order in Phase 11, 
1997 N.Y. PUC LEXIS 709 (NYPSC Dec. 22, 1997). 

15 
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to the wiring blocks at the MPOE of an mE without the necessity 

of ILEC personnel being present. l6 

already occurs in states where the demarcation point is at the 

MPOE, and any concerns over competitor access to ILEC network 

components could be addressed contractually through the 

imposition of industry-accepted technical standards or 

certification. 

that the ILEC would receive payment for use of the risers and 

would hold competing carriers liable should any problems arise 

with ILEC facilities or customers as a result of the access. 

Such unescorted access 

The only difference between the two scenarios is 

Building risers are every bit as much a bottleneck facility 

Given that other States as loops or local transpogt facilities. 

have already acted to provide access to risers in a 

nondiscriminatory manner, the Commission should take immediate 

action under its existing jurisdiction, as well as make a 

recommendation to the legislature to remedy the situation. 

~~ 

l6 Of course, ILEC personnel would have to be involved if there 
are no cross-connect facilities at the MPOE. 
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E. The Interests Of Tenants And The Principle Of 
Nondiscrimination Must Control The Rights And 
Responsibilities Of The Parties. 

W i t h  r e spec t  t o  a c t u a l ,  phys ica l  access t o  proper t y ,  
what are the r i g h t s ,  p r i v i l e g e s ,  r e s p o n s i b i l i t i e s  or 
o b l i g a t i o n s  of: 

1) landlords ,  owners, bu i ld ing  mdnagers, 
condominium assoc ia t ions  

2) tenants, customers,  end users  
3 )  telecommunications companies 

In answering the ques t ions  i n  I s sue  II.E., p l e a s e  
address i s s u e s  r e l a t e d  t o  easements, cable i n  a 
b u i l d i n g ,  caSle  t o  a b u i l d i n g ,  space, equipment, 
l i g h t n i n g  p r  tection, s e r v i c e  q u a l i t y ,  maintenance, 
r e p a i r ,  l iab-li  t y ,  personnel ,  ( p r i c e )  d i scr iminat ion ,  
and other i s s u e s  r e l a t e d  t o  access .  

In furtherance of a competitive market - -  and in the related 
a 

interests of maximizing tenant choice - -  direct access rules must 
adhere to the principle of nondiscrimination. Telecommunications 

carriers Should compete on the basis of service quality and rates 

and should not succeed or fail in the market because of 

installation of telecommunications facilities in MTEs must not 

disadvantage a new entrant new entrant. Discriminatory rules 

or recommendations .that would disadvantage a particular carrier 

or type of carrier will, by necessity, reduce the choices 

available to MTE tenants. Therefore, for purposes of 

telecommunications competition and maximum tenant choice, the 

Commission should design rules or recommendations that adhere to. 

and promote the principle of nondiscrimination. 

As a function of nondiscrimination, any tenant access rules, 

recommendations, or conditions should be technologically neutral. 

As noted above, services are and will continue to be offered 
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using a variety of technologies. The spectrum of transmission 

technologies should be accommodated and encouraged in providing 

for access to MTEs. 

As a fixed wireless ALEC, Tellgent's method of delivering 

service to consumers using spectrum and modern technologies 

avoids many inefficiencies and unnecessary costs of traditional 

wireline distribution without sacrificing the benefits. Teligent 

does not need to dig up streets to run wires and conduits. 

Rather, Teligent uses fixed,, digital mi c rowave radio applications 

to transport communications, and intends to deploy a point-to- 

multipoint architecture. Conceptually, the airwaves replace the 

LEC's wires as the transmi'ssion medium. 

receive and transmit radio signals from location to location. 

Small rooftop antennas 
17 

The signals reach customers in the bui 1 ding through telephone 

inside wire or special connections to the customer's office. The 

antennas will permit variances in network transmission capacity 

so that the bandwidth used by customers will increase or decrease 

in accordance with the needs of a particular application. This 

technology avoids waste and maximizes efficient spectrum 

utilization. 

Teligent's rooftop facilities are specific to serving the 
tenants within that building. Tellgent's small antenna 
(approximately 12 inches in diameter) is mounted on the side 
of a building or on a small pole or tripod on the rooftop 
above the height of a person and at sufficient elevation to 
allow line-of-sight communications with other Teligent 
antennas. Because its antennas are building-specific, 
Teligent does not place towers or other facilities in the 
public rights-of-way, nor does it construct the large towers 
associated with mobile wireless services. 

17 
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To provide facilities-based service to a tenant in an office 

building, Teligent must first obtain rooftop access for the 

placement of its small antenna. The antenna allows Teligent to 

receive and transmit radio signals which are converted to or from 

wireline frequencies for customer communication inside the 

building. Most of the Teligent antennas are very small - -  

smaller than a DBS home receiver. When viewed on a rooftop, they 

are dwarfed in size by satellite dishes and broadcast television 

antennas. Hence, rooftop access for Teligent's antenna is 

unobtrusive (particularly in relation to existing rooftop 

structures) and would not interfere with other uses of the 
e 

roof top. 

Teligent generally cannot serve a tenant requesting service 

with its point-to-multipoint architecture unless Teligent can 

place its antenna on the rooftop of that tenant's building. The 

antenna must be located on the building being served because a 

coaxial cable runs from the Teligent antenna through a modulatcr. 

and to the building's or customer's inside wire demarcation poi::: 

where connection with the customer's telephone system is 

accomplished. Hence, rooftop access is critical. 

As discussed in Section III.D., access to riser cables - -  

and conduit space generally - -  is necessary to carry the signal, 
for example, over wires from the rooftop antenna through the 

building to a basement wiring closet, where risers connecting to 

individual tenant telephone lines are accessible. Thus, Teligent 

requires access to the telephone inside wire from the demarcation 

point to the tenant's premises. Any tenant access rules or 
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recommendations.shou1d ensure that the foregoing facilities are 

available and/or accommodated. 

Owners, landlords, and managers of MTEs (as well as 

condominium associations) must abide by the fundamental 

obligation of not restricting or burdening a tenant's right to 

access that tenant's telecommunications provider of choice on 

reasonable terms. Teligent does not dispute the need to honor 

the property rights that owners of MTEs possess. However, the 

right of tenants to enjoy telephone service is sometimes subsumed 

by the heated - -  and, in this case, needless - -  debate over 

property rights. The Florida Legislature has made it clear that 

individual property rights' and the right to enj oy telephone 

service are not mutually exclusive. l8 Indeed, the great . 

importance that the Legislature places on telephone service for 

all Floridians is manifest in several separate statutory 

provisions. 

Upon ordering this inquiry, the Florida Legislature 
"determined that access to tenants by certificated 
telecommunications companies may be an important 
component in the promotion of cbmpetition- in tpf delivery 
of telecommunications services in this state." 

Telecommunications companies in Florida must serve all 
persons who request telecommunications service (and no 

- See, e.s., F.S. 704.01(2) (providing a statutory way of 
necessity for a tenant on f'hemed-inn lands over adjoining 
property for purposes of obtaining telephone service); see 
also Deseret Ranches of Florida v. Bowman, 349  So.2d 155 
(1977) (affirming constitutionality of F.S. § 704.01). The 
interests in telephone service of a land-locked parcel are 
analogous to the interests in telephone service of a tenant 
in an MTE. 

Ch. 98-277, § 5, Florida General Statutes. 19 
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exception is made for tenants in M T E s I .  2o  
refusal to permit a carrier's access to a tenant is 
contrary to this policy of choice for all 
telecommunications consumers. 

~n MTE owner's 

0 Further, the Florida Legislature provideA for the 
provision of telephone service by ALECs. Surely, the 
Legislature did not intend its own laws and policy to be 
overridden by unilateral decisions of MTE owners to bar 
tenant access to competitive options. 

0 Finally, in recognition of the importance of telephone 
service, the Florida Legislature enacjjfd laws to ensure 
the maintenance of universal service. This policy 
underscores the essential importance assigned to the 
maintenance of telephone service for all Florida 
consumers. 

Taken together, these laws exhibit a clear intention on the part 

of the Florida Legislaturmto ensure access to the 

telecommunications provider of choice for Florida consumers - 
- and they make no exception for Florida consumers living or 

working in MTEs. 2 3  Owhers and managers of MTEs have a 

2 o  F.S. § 364.03 ("Every telecommunications company shall, upon 
reasonable notice, furnish to all persons who may apply 
therefor and be reasonably entitled thereto suitable and 
proper telecommunications- facilities and connections for 
telecommunications services and furnish telecommunications 
service as demanded upon t e m  to be approved by the 
commission. ' I )  . 
F.S. § 364.337. 21 

22  F.S. § 364.025. 
2 3  In analyzing issues related to easements within an MTE for 

purposes of telecomunications carrier access, it is 
important to distinguish cases relying upon cable operator 
access to buildings. See, e.s., Cable Holdinss of Georsia 
v. McNeil Real Estate, 953 F.2d 600, 6 0 5  (11th Cir. 1992), 
cert. denied, 506 U.S. 862 (1992); see also Media General 
Cable of Fairfax v. Seauovah Condominium Council of Co- 
Owners, 911 F.2d 1169, 1174 (4th Cir. 1993). These cases 
involve the interpretation of a specific statutory provision 
applicable only to cable operators which requires that an 
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responsibility to see that these statutory goals are given 

effect. 

In addition, owners and managers must accommodate a 

telecommunications carrier’s need for 24-hour, seven day a week 

access to telecommunications facilities in the event of an 

emergency. 

or manager and the telecommunications carrier can fashion 

appropriate emergency access arrangements. 

Within the context of this requirement, the MTE owner 

Telecommunications carriers retain their service quality 

responsibilities within MTEs, including lightning protection and 

the requirement to provide E911. 

carriers must maintain ressonsibility for the maintenance and 

repair of their facilities, as well as for the repair of any 

damage that may be done to an MTE in the course of facility 

installation. 

fair to assign liability to telecommunications carriers for 

damages they cause through the installation or placement of their 

facilities within an MTE. Finally, in accomplishing their 

maintenance, repair, and service obligations, telecommunications 

carriers should take all reasonable steps to minimize disruption 

Moreover, telecommunications 

To that end, Teligent believes it is eminently 

to the tenants and owners of MTEs. 

in-building easement be dedicated for general utility 
purposes. See 47 U.S.C. S 621(a) (2). These cases are 
inapposite to the issue at hand: 
621(a)(2) of the federal Communications Act is limited to 
cable operators and to their use of public rights-of-way and 
dedicated easements. 

by its terms, Section 

-21-  

225 



F. Campeneation For Tenant Access Must Be Reasonable And 
Applied In A Nondiscriminatory Manner. 

Based on your a n s w e r  t o  Issue I I . E .  above, are there 
instances in w h i c h  c o m p e n s a t i o n  should be required? 
I f  yes, by whom, t o  whom, f o r  w h a t  and how is cost t o  
be detennined? 

Teligent supports equal and nondiscriminatory access to 

tenants in MTEs for all telecommunications carriers. Ideally, 

telecommunications carrier access to tenants in MTEs should be 

granted for free or subject to a nominal fee inasmuch as the ILEC 

is rarely charged. Of course, MTE owners are entitled to 

reasonable and nondiscriminatory compensation for making 

facilities available to telecommunications carriers. This means 

that all telecommunications carriers should be treated on a 

similar basis. If an MTE owner requires reasonable compensation 

from the incumbent LEC, that MTE owner is entitled to reasonable 

compensation from new competitors like Teligent. If the MTE 

owner continues to allow the incumbent LEC free access, ALECs 

like Teligent should also be afforded free access. Reasonable 

rates may vary depending upc the level of access required and 

the amount of space that will be occupied. 

a 

The Commission need not'establish rates or rate formulae for 

access. However, the Commission can describe rate structures 

that are presumed reasonable or unreasonable by adopting a set of 

presumptions. In this manner, the Commission eliminates a market 

failure - -  the inequality of bargaining positions derived from 

the MTE owner's/manager's monopoly status. This method allows 

parties to negotiate specific rates within the reasonable 

parameters defined by the Commission. Of course, parties 
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be free to negotiate mutuallv aCCeDtable terms that vary from the 

model. 

Examples of reasonable parameters include the following: 

The Commission should consider ggg 
owner's requirement that a telecommunications carrier 
share a percentage of the gross revenue it derives from 
the MTE as a condition or price of access. 
arrangement does not approximate cost-baseg4pricing and 
suggests the extraction of monopoly rents. 
benefits of telecommunications competition are more 
appropriately directed to consumers. 

unreasonable an M'E 

This 

The surplus 

The Commission should require that rates be assessed on a 
nondiscriminatory basis. For example, if the incumbent 
LEC does not pay for access to an MTE, neither should 
other telecommunications carriers. 

Under no circumstapces should an MTE owner or manager be 
permitted to penalize or charge a tenant for requesting 
or receiving access to the service of that tenant's 
telecommunications carrier of choice. 

Access rates must be related to the cost of access and 
must not be inflated by the MTE owner so as to render 
competitive service within an MTE an uneconomic 
enterprise for more than one carrier. 

24 The Texas Public Utility Commission's building access 
Enforcement Policy Paper notes that ll[c]ompensation 
mechanisms that are based on the number of tenants or 
revenues are not reasonable because these arrangements have 
the potential to hamper market entry and discriminate 
against more efficient telecommunications utilities. 
equating the cost of access to the number of tenants served 
or the revenues generated by the utility in serving the 
building's tenants, the property owner effectively 
discriminates against the telecommunications utility with 
more customers or greater revenue by causing the utility to 
pay more than a less efficient provider for the same amount 
of space." Informal DisDute Resolution: Rishts of 
Telecommunications Utilities and ProDertv Owners Under PURA 
Buildina Access Provisions, Project No. 18000, Enforcement 
Policy Memorandum from Ann M. Cof f in  and B i l l  Magness, 
O f f i c e  of Customer Protection, t o  Chairman Wood and 
Commissioners Walsh and Curran at 6 (Oct. 29, 1997). 

By 
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G. To Preserve and Ensure The Availability Of Access To 
gnrergemcy Services, The Commission Should Restrict 
Tenant Access To Carriers With E911 Obligations. 

Mhat is necessary to preserve the integrity of E911? 

Teligent shares Florida's commitment to the availability of 

effective E911 capabilities. Tenant access to E911 capabilities 

is of paramount importance. For this reason, tenant access 

should be restricted to those telecommunications carriers legally 

obligated to satisfy the Commission's E911 standards, i.e., 

carriers certificated by the Commission. Compliance will 

continue to be the responsibility of each carrier as a function 

of its state certification. 

IV. THE LOCK-IN EFFECT HINDERS NATURAL -T ADJUSTMENT. 

In many instances, the market resolves the access issue: 

the owner or manager of the !NTE is responsive to tenant needs and 

recognizes that the value of the premises is enhanced by the 

presence of alternative telecommunications carriers. These 

owners or managers permit telecommunications carrier access to 

the MTE without imposing unreasonable fees. Indeed, this market- 
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based approach is Tellgent's preferred method of obtaining access 

to tenants within MTEs. 

However, the market often cannot be relied upon to secure 

competitive telecommunications options for tenants in MTEs. For 

example, the manager of one Florida property has demanded from 

Teligent a rooftop access fee of $1,000 per month and a $100 per 

month fee for each hook up in the building. 

that this fee structure would cost Teligent well over $100,000 

per year - -  just to service one building. 

Teligent estimates 

Yet another management 
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company for a Florida building demands that Teligent pay the 

management company $700 per customer for access to the building, 

in addition to a sizable deposit, a separate monthly rooftop fee, 

and a substantial monthly riser fee that, when taken together, 

precludes Teligent from providing tenants in that building a 

choice of telecommunications carriers. Still, other buildings 

demand revenue sharing arrangements. 

owners and managers in Florida do not want a second 

telecommunications carrier in the building; indeed, one building 

A large number of building 

management company told Teligent not to solicit its tenants. In 

such instances, regulatory intervention is not only appropriate, 
a but imperative. 

The argument that all a tenant need do is move to another 

location misapprehends the economic realities of commercial 

tenancy. 

due to the lock-in effect of long-term leases. This phenomenon 

was noted by the Building Owners and Managers Association 

Natural market adjustment will be slowed substantially 

( l lBOMA1t)  in its effort to argue that building owners should not 

have to bear the maintenance costs of riser cable in multi-unit 

buildings. As a Federal Communications Commission Order notes, 

BOMA has asserted that I'manv tenants have lons term leases that 

will prevent building owners from passing on [the] additional 

costs [of riser maintenance] to their tenants. I' 25  

25 Review of Sections 68.104 and 68.213 of the Commission's 
Rules Concernins Connection of SimDle - Inside Wirincr - to the 
Telephone Network, CC Docket No. 8 8 - 5 7 ,  Order on 
Reconsiderat ion,  Second Report and  Order  and Second Further 
Notice  of Proposed Rulemaking, FCC 97-209 at 1 25 (rel. June 
17, 1997) (emphasis added). 
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The lock-in effect, a concept well-grounded in legal and 

economic precedent, was addressed by the U . S .  Supreme Court in 

its 1992 Kodak decision. 2 6  Kodak was charged with seeking to 

impose high service costs on purchasers of its copier equipment 

who were locked into long-term service agreements. The Court 

noted consumerst lack of information about better deals, and 

stated that "even if consumers were capable of acquiring and 

processing the complex body of information, they may choose not 

to do so. Acquiring the information is expensive. Although 

some sophisticated customers may be able and willing to assume 

the costs of the requisite information gathering and processing, 

the Court noted that 

[tlhere are reasons . . . to doubt that 
sophisticated purchasers will ensure that 
competitive prices are charged to 
unsophisticated purchasers, too . . . . [Ilf 
a company is able to price discriminate 
between sophisticated and unsophisticated 
consumers, the sophisticated will be unable 
to prevent gpe exploitation of the 
uninformed. 

Even those customers with sufficient information suffer 

uneconomic exploitation from the lock-in effects. As the Court 

observed, 

[ilf the cost of switching is high, consumers 
who already have purchased the equipment, and 
are thus "locked in,!! will tolerate some 

2 6  Eastman Kodak Co. v. Imaae Technical Services, 504 U.S. 451 

2 7  - Id. at 474.  

28  - Id. at 475.  

(1992). 
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level. of service-price inczpases before 
changing equipment brands. 

The economic concept of It lock- in" effects is well 

established and also was part of the explanation for the 

Department of Justice's recent insistence on a phase-out period 

for the 1956 IBM consent decree; the Department sought, among 

other things, to ensure that any mainframe users who wanted to 

switch computer platforms due to termination of the decree could 

do so over time since their enormous software investment would 

leave them fllocked-inlt for years to IBM. 

The situation described by the Supreme Court in Kodak is 

closely analogous to that,of small to mid-size commercial tenants 

in long-term leases who wish to take local telephone service from 

a competitor. 

true competitive choices in telecommunications were a viable 

option and had no way of knowing that these choices would become 

available. Therefore, such tenants could not and would not have 

negotiated for the competitive carrier access in their leases 

necessary to allow them competitive local exchange service. 

Many tenants entered into existing leases before 

Moreover, the cost of breaking a commercial lease and moving 

is prohibitively expensive (and, nonetheless, should not be a 

precondition to enjoying the benefits of local telephone 

competition). 

customers may have negotiated or renegotiated lease terms to 

provide for competitive carrier building access, many smaller 

Although it is possible that a few sophisticated 

-27 -  
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businesses and individuals almost certainly have not realized the 

benefits of the renegotiated leases of a few sophisticated 

customers, particularly due to the WI'E owner's ability to 

discriminate among tenants with respect to lease terms and 

conditions. Therefore, many tenants find themselves locked-in to 

arrangements that preclude affordable access to competitive 

options in local exchange service. In light of this market 

failure, Commission intervention is warranted to ensure that 

tenants in MTEs are given Lhe freedom to choose their 

telecommunications carrier. 
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V. CONCLUSION 

In conclusion, Teligent urges the Commission to promote the 

availability of competitive benefits for tenants in MTEs by 

recommending action to the Legislature (or adopting rules 

unilaterally pursuant to rulemaking) consistent with the 

proposals made herein. 

Laurence E. Harris 
David S. Turetsky 
Stuart H. Kupinsky 

TELIGENT, INC. 
Suite 400 
8065 Leesburg Pike 
Vienna, VA 22182 
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Mn. Bfanca S. Bay6 
Director, Division of Records and Reporting 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399-0850 

Re: Special Project No. 980000B-W - 

Dear Ms. Bay& 
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Telecommunication’s Inc.‘s Positions, which we ask that you file in the captioned 
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A copy of this letter is endosed. Please mark it to indicate that the 
original was filed and retum the copy to me. 

Sincerely, 

Nancy B.%hite 
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cc: A. M. Lombard0 
R. G. 6- 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

IN RE: A- by Telecommunications ) speual Projed No.: 960000&SP 
Companiss to customers in Mu&-Tenant ) 
E n v i r o n e  1 

) File Date: July 29, 1998 

POSITIONS OF BELLSOUTH tELECOMMUNICA77ONS. INC. 

COMES NOW, BellSouth Teko”unication8, Inc. (‘8dlSouth’), through 

counsd, in rmponse to the Florida Public Sowb Commhion’s (the 

‘Commission”) Notice of Second SM Wodcshop, datd July 14, 1998, and 

hereby provides its Positions as f o l l ~ .  

POSlTlONS 

1. In gononl, should talocommunica~ons companiu haw dinct 
aceom to customon in multi-tonant onvlronmon*? Promo oxplain. 
(PI0888 a d d m  what n o d  thon may bo for accu8 and includo. 
dlscu88lori of broad policy considontiorra.) 

Yes. Telecommunications companies should have ‘ d i m  access” to 
customers. BellSouth proposa that ‘direst accms’ be defined as the provision 
of a canids sew- to a demarcation point located within the end u s d s  
(customets) premises.. Such dimd accesa could be attained vir: 

a) premises wiring that is owned by the swing W, of 

b) p r e m h  wiring that is o h o d  by another party but used by the sewing 
camer in lieu of its own wiring in a manner in which the carrier retains 
full wvka mponsibility to the end 
u8m even though the carrier has chosen to utilize another party’s 
l w u  

Of particular nota in support of the n o d  for ‘direct is a peation 
statement listed on the web page of the Building Ownem 6 Muragem 
Association (BOMA), International (see umm.bom.org). In support of*& 
p 0 8 M  that that carrion should not be free to uni-lly ded8rs an MPOE 
demarcation point policy, BOMA state8 that ‘Building m incur substantial 
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difficulty and expense because they lack the knowledge and technical 
information necessary to properly handle inside wiring responsibilitia." BellSouth 
understands B O W S  concems and agrees that owners' core busin- is real 
estate, not telecommunications. BellSouth's limited experiences with MPOE 
demarcaWfl in Other states fully supports 8oMA's contention that owners do not 
appear ready yet to 'property handle inside wiring responsibilities." 

It is BellSouth's firm belief that end users want and deserve the ability to 
hold their chosen carrier fully responsible for total service delivery to their 
premises. Furthermore, it is BellSouth's understanding that the Florida 
Commission's cunent 'premiw domarc" rule (254.0345,F.A.C.), and service 
indices imposed by the Commission on BellSouth, assume that the carrier has 
full service responsibility to the end user. In this resped, BellSouth believes that 
this rule is in the best interests of the general s u b m i  body . However, these 
efforts by the Commission to ensure carrier-speCmc quality of service will 
continue to be effective only if the carrier has full control over the facilities used 
to deliver service. 'Direct access" is best achieved when a carrier is able to utilize 
its own telecommunications facilities rather than another party's. In Section 111, 
Other Issues, 8. 'Access To \Niring And Equipment", BellSouth explains in detail 
the circumstances under which it would consider using another party's facilities 
and, by doing so, maintain 'direct access" and full responsibility for service 
delivery to the end USBC. 

'. 

Conversely, BellSouth proposes that the term 'indirect access" be used 
(at least for purposes of these workshops) to describe the delivery of a carrier's 
services to the Minimum Point Of Entry (MPOE) of a property. In an "indirect 
access" scenario, extension of service from the MPOE to the end user's 
premises is the responsibility of another party; Le., the property owner, the 
owner's designated agent or another carrier. BellSouth's experience has been 
that "indirect a w s s "  results in disjointed service - and end user confusion, 
frustration and dissatisfaction. These undesirable results are due to the lack of 
end-to-end responsibility by any one party. 'Indirect access" bifurcates end-to- 
end responsibility. 

In summary, 

a) Bellsout), has proposed useful definitions for "direct' and 'indired" access. 

b) End users want and deserve 'direct access" by their chosen carrier. 

c) BellSouth fuliy suppork the Commission's existing rule that requires ILECs to 
locate the demarcation point on the end user's premises. 
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II .  What must bo considered in determining whether 
tol.communication8 companie8 should have direct ace- te 
CW~OIMCI) in multi-bnant environments? 

Any carrier which is subject to the Commission’s Rules should have 
“direct access“ to customers; ‘direct accBss” being defined as proposed in 
paragraph 1. 

A. How 8hould “multi-tanant envirorrmonr bo dofind? That ia, 
should it includo i id on ti el, ~ommorcial, trandent, call aggmgatom, 
condominium#, offlco buildings, new fpciliths, exhtfng hcilitios, 
shrmd tenant servicn, other? 

‘Multi-tenant environment“ should be defined as any environment wherein 
end users of telecommunications services lease, or othefwb reside on, property 
where access to the end usen’ premises is controlled by another party. 

All of the examples that the Commission cited fit this description, and 
should include new and existing properties. Although not noted by the 
Commission, single family residential subdivisions, where ownership of the 
ingresdegress roads remains mately held rather than deeded to the local 
governmental authority also tits the definition proposed by 6ellSouth. 

For purposes of establishing access regulations, it is essential that the 
adopted definition of ‘multi-tenant environmemr be as simple and straightforward 
as possible and, if at all possible, absent of exceptions that tend to confuse and 
weaken any rules that may be ultimately promulgated. BellSouth believes its 
proposed definition is concise, comprehensive and applicable. 

8. What tel.communicatlon8 services should bo includod in “direct 
acce88”, I..., brdc local 8ervice (Soctlon 364.02(2), F.S.), IntomOt 
access, vidw, data, satellite, othor? 

The definition of ‘ d i m  access”, as proposed in paragraph I above, 
defines the means and $ape of msponsibillty by which a carrier delivers service 
to an end user. T h e ” ,  BellSouth sees no reason why it would be necessary 
to indude 01 exdude particular telecommunications service3 from the definition 
of ‘dim2 aae”. 

Thus, relative to permissible services included within the scope of access 
rights: 

a) All services should be included in discussions of ‘ d i e  accetss. 

b) Camen should be fr88 to choose the desird technologies used to deliver 
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these services. 
c) Carriers should be free to provide any sewices offered for lawful purposes. 

C. In promoting a competitive marlcef Waf if any, nrtrictiona to 
direct accosa to customers in multi-tenant environmentr 8hould b 
cornidomd? In what instances, if any, would exclusionary contracts 
be appropriate and why? 

Using BellSouth’s proposed definition of ‘dired accem”, the Legislature 
and/or the Commission must address the concems of property Ownem relative to 
the placement of multi-carrier teJec”unications f a d l W  on their properties. If 
the Commission adopts the stance that a property owner has the authonty to 
prevent a carrier from placing its facilities on the a “ s  property, then this 
authonty is, in effect, a restriction to ‘direct access”. 

Secondly, any rule which allows property owners to deny a carrier 
‘indire& access (Le., no service - not even to a MPOE), would be a restriction to 
access. 

Relative to the overall question of whether property owners have the 
authonty to refuse to allow, onetor more telecommunications companies to 
provide sewice to tenants (either by ‘direct“ or ‘indited“ access), BellSouth’s 
primary concem is not with the ultimate resolution of this question relative to 
non-Carrier of Last Resort (“COLR”) carriers. BellSouth believes that in a fully 
deregulated environment, market forces will ultimately determine those carriers 
(and, in fact, those properties) which will be chosen by end users. As a COLR, 
however, the ability of a tenanvend user to obtain, and BellSouth’s ability to 
provide, services is of great concem to our company and presumably is to 
legislators and regulators within the state of Florida. 

BellSouth’s position is that property owners should allow tenants to be 
served by a COLR, preferabty via ‘direct access“ (premises demarc). COLRs, 
including BellSouth do not have the freedom to pick and choose those 
subscribers or properties which they desires to serve, whereas other carriers 
have succl an option. Thus, within its franchised service territory BellSouth is 
literally the ‘W resorl‘ for subscribers who are bypassed by other carriers. For 
these and OW reasons, detailed terms and conditions for service provisioning 
have hen camfully crafted and documented in BellSouth’s filed tariffs which 
have beon aooroved by the Commission. 

Until such time as BellSouth is no longer obligated to serve all end users 
in its franchised territory, and until such time as BellSouth is totally freed from 
rate regulation and service indicea imposed by the Commission, ail subscribers 
should have the right to subscribe to those sewices which have been designated 
by Florida legislation as being in the best interests of the citizens of the state. 
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Relative to the question of whether exclusionary contracts should be 
permitted, BellSouth’s position is that carriers should not be prevented from 
marketing *eir services to occupants of mubtenant properties. BellSouth 
believes that, in the long run, the most desirable properties will be those which 
permit tenants to obtain service from any carrier offering service to the property., 
Owners of such properties may tout their non-exdusionary lease8 and, perhaps, 
go a step further and offer their own branded ssrvicu in concurt, o( in 
competition, with one or more carriers. Preferred carriers who oflbr the best mix 
of price, features and service will succeed by adding value to a property. 

0. How should H d o m ~ ~ t f ~ n  point“ k dotlned, Le., currant PSC 
dofinition (Ruk 2540348, FAC.) or, M o r a l  Minimum Point Of Entry 
(MPOE)? 

Although BellSouth fully supports the Commission’s existing ‘premises 
demarc” rule , the Commission may wish to consider the more detailed versions 
shown below. NOTE: This definition would appty to services delivered by carriers 
who the Commission decides should be subject to the rule. . 

Demarcation Point: The aemarcation point for telecommunications 
services is defined as the physical point at which a provider of access to the 
public switched network delivers, and has full service responsibility for, serVices 
which that carrier provides to its subscribers. Unless the subscriber and carrier 
mutually agree on a different arrangement, the demarcation point shall consist of 
a carrier-provided interface connection which is clearly identifable by the 
subscriber, and which provides the subscriber with: 

a) an easiJy accessible way to connect subscriber-provided wiring to the 
interface and 

b) a plug and jack connection which provides the subscriber with a means 
to quickly and easily disconnect the carrier‘s access channel from the 
subscriber‘s’winng or terminal equipment in order to prevent ham to 
the public switched network and to facilitate service trouble isolation 
and deteminath by the subscriber and carrier. 

Location of the Demarcation Point Subscribers shall designate the 
demarcabkrr point location in accordance with applicable statutOs, rules tariffs 
andor semice agreements reached with telecommunications canien. At mu& 
tenant properties where demarcation point locations must be established prior to 
occupancy, the demarcation points will be assumed to be located within the 
premises of the tenanWsubscriben. 

E. With mp.ct to actual, phy8icai ac- to ptoprty, what e n  the 
rights, privileges, n8pon8ibilitim or oblIgatIon8 oC: 
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? landlord8, owners, building managem, coridominium associations 
tonrntr, customers, end usem 
Wecommunications companies 

an8w8dng the questions in I88ue LE., plerm a d d m  i88uea 
related to easemenb, cable in a buildlng,'cable to a building, space, 
equipment, lightning protaction, servlca quality, mrintonrnce, repair, 
liability, pomonnel, (price) dkcrimination, and othor Isauos nletod to 
accesa. 

(1) A landlord, owner, manager, condo association or any other party 
which controls access to the premises of a telecommunications end user in a 
multi-tenant environment should permit tenants to access services provided by 
their desired carrier and to clearly communicate to tenants any and all terms and 
conditions relative to tenant access to such telecommunications services. 

(2) Tenants, customers and end users should have access to services 
offered by their desired carrier. BellSouth feels strongly that end users are best 
served when carriers are able tq  provision their services to the end user's 
premises, utilizing their own. wiring and equipment. In any event, end users have 
the right to know precisely what the serving arrangements are for the property 
prior to signing a lease. At a minimum: 

a) Is the tenant, customer or end user able to easily obtain service from 
their chosen 

carrier? 

b) Where is the demarcation point for carriers' services? 

c) How and who does the tenant contact to obtain telecommunications 
service? 

d) If a MPOE demarcation point exists, who is responsible for service 
between the MPOE and tenant unit? Are them any tenant, customer, 

end u w  01 tank fee# associated with this servits? How does the tenant go 
about calling in a repak problem? 

What charges, if any, apply if a repair trouble is found to be not caused 
by the investigating telecommunications provider? 

e) Procedurm for accessing E91 1 if diflbring in any way from the nom. 

In addition, end users shouM have the right to maintain their chosen 
telecommunications provider for the term of their lea-. 
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Although BellSouth fully supports the Commission's Rule 254.0345, if the 
Commission modifies this rule to permit MPOE demarcation points, at a 
minimum end usem should have the right to access car& services at the MPOE 
in a mannw which is easily identifiable; i.e., the tenant's line is terminated on a 
separate, individual, female-ended Network Interface jack that is tagged and 
which can accommodate plug-in of a standard mals-ended modular telephone 
Plug. 

Finally, end users should have the right to freely choose canier services 
without direct or indirect economic penalty. End usem should not have to bear 
the burden of access fees or other levies which are not based upon any value 
added services received. 

(3) Telecommunications companies should not be prevented from 
offering services to subscribers on multktenant propertiss.. 

F. Based on your answer to 188~0 1I.E. abovo, a n  thon instance8 in 
which compensrtlon should bo required? If ye8, by whom, to whom, 
for what and how is cost to be detaminod? 

Except to the extent that tOLR tariffs and the Commission's Rules 
address the issue of granting of easements and support structures (See: MA. 
below), no other legislative or regulatory dictates should be established relative 
to financial arrangements reached between owners, carriers and tenants. As 
stressed in previous comments, however, COLR services and COCR customers 
must continue to be protected by tarif% until such time as the legislature and the 
Commission determines that the COLR concept is no longer needed, and thus, 
COLRs are free to serve or refuse to serve any customers they so choose. 

When operating out of its franchised territory as an ALEC, with the 
freedom to serve or not sewe, BellSouth will negotiate all t e m  and conditions of 
service with tenants and owners, regardless of whether or not other carriers offer 
sewice to the subject property. 

G. What is noe-ry to pmowo tho intogrity of E9113 

7. AH carrim must equip their telecommunications hardware and software 
for dial acca88 to 91 1. 

2. The availability of accurate end user location addresses is a concern if 
the Commission allows a caniets demarcation point to be at the MPOE. In such 
situations, the carder's physical serving terminal would be located at the MPOE 
and, thus, the tenant's address could feasibly be listed aa the main address of 
the multi-tenant complex rather than the tenant's actual apartment or suite 
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address number. This could possibly result in emergency personnel not being 
able to identrfy the caller's exact location within the multi-tenant environment. 

3. If an MPOE demarcation point is established, dial tone may only exist 
at the MPOE demarcation jack. If the wiring between the MPOE and the tenant's 
unit is not intact, the tenant will not receive dial tone in the living unit and, thus, 
will not have access to 911 service. 

4. Access to 91 1 would be jeopardized if a party disconnected a carrier's 
wiring to, or at, the carrier's network interface jack. The Commission may wish to 
consider adopting a rule, consistent with Florida law, which specmeS that a 
carriets wiring and equipment must never be disturbed without approval of the 
carrier. 

111. Other Issues not covered in I and 11: 

A. Acces8 to Easements and Support Structurea: In consideration of 
BellSouth's obligation to provide service to all subscribers, BellSouth's filed tariffs 
obligate subscribers to provide easements and other supporting structures at no 
cost to BellSouth. (In a multi-tenant environment, the property owner usually, but 
not always, acts as an agent for ill subscribers relative to these requirements.) 
In such cases it would appear to be inappropriate for the property owner to 
require compensation for access. Also, lease rates typically include access to 
common areas by tenants. Thus, double compensation for the same space could 
occur if the property ownersalso seeks to have carriers pay again for this space. 

Certain supporting structures such as conduits, equipment rooms, 
plywood backboards, electrical outlets, etc. are "fixtures" of the property and 
remain in place for the benefit of the property owner, tenants or other 
telecommunications companies in the event that the incumbent carrier's services 
are disconnected. Thus, even in a totally deregulated environment, with no 
carrier designated as COLR, there remain very real and compelling arguments 
as to why property owners andor subscribers should provide access to 
structures that are, or become, 'fixtures". This is the case with plumbing, heating, 
cooling and any other infrastructure which is shared in whole or in part by 
tenants. This notwithstanding, it is BellSouth's position that in a fully competitive 
market with no COCR obligations, telecommunications caniem, subscribers and 
property ow" Mil and should negotiate numerous terms and conditions, 
including the provision of strudums, in order to arrive at mutually agreeable 
serving arrangements. 

BellSouth is not in favor of any govemment-rnandatd standards for 
owner-providd support structures, BellSouth notea that existing national and 
local codes cover items which impact life/- issues. Also, voluntary industry 
standards and methods exist which are readily avaiiabk to concerned 

a 
248 



owners(s8o ANSllTlAlEtA Standards and BICSI designhnstallation manuals). In 
addition, COLR state and federal t a m  contain reasonably smcj~ 
specifications on other support stnrcture elements commonly u W  today. Any 
needed changes to these tariffed specifications should be addressed in separate 
Commissiorr proceedings wherein all of the associated issues can bo p l o w  
addressed; e.g., effed on subscriber rat-, etc. In summary, Bellsouth is of the 
opinion that existing rules and tariffs relative to COCR provisioning should be let 
intact and that, where Commission rules and tariffs are not cumntty applicable, 
then owners and carriers should be able to negotiate support stnrcture issues 
without further Commission regulations. 

6. Acto88 To Wiring And Equipmont A8 described previously, the 
definition of 'indirect access" proposed by BellSoUttt entail8 a carrier 
demarcation point at the Minimum Point Of Entry (MPOE) of the multi-tenant 
Property. 

In such a MPOE scenario, the resulting question arises: how do carrier 
services get extended from the MPOE to the end usefl The most probable 
answer is via wiring which is installed and maintained by the property owner (or 
an agent of the owner), or perhaps by another carrier who the owner has 
permitted to install wiring and eqfipment. 

A similar but clearly different scenario arises when a carrier is requested, 
or required by regulatory mandate, to place its demarcation points at end users' 
premises but is'not pennitted by the property owner to install its own wiring on 
the property. Such a scenario exists on a limited basis in the Commission's 
Shared Tenant Sewices (STS) rule whereby, in STS situation% BellSouth must 
utilize wiring owned by a third party if such wiring: 

a) meets requirements of the National Electrical Code (NEC) and 

b) can be accessed at costs which are no higher than the costs BellSouth 
would have incurred if it had installed its own wiring. 

However, Belcsouth's position regarding the use of third party wiring and 
equipment b very straightforward. No carrier, whether a COLR or not, should be 
forced by regulatory dic!ate to use facilities owned by another party. All camen 
should have tfm freedom to make a decision regarding such use on purely its 
own opemhal, technical and economic criteria. 

Therefore, the current n~le for use of third party wiring on STS properties 
is clearly deficient and should be revoked. Them am so many operational factors 
and technical spwflcations to be taken into consideration relative to a c a w s  
choice of transmission media and equipment that attempting to establish a 
'laundry list" administered by regulatory mectranh b a futile endeavor. For 
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example, the NEC addresses only a very minute set of factors relative to wiring, 
all of which are oriented toward lifekafety issues, not performance. Other 
voluntary industry standards, such as those promulgated by the American 
National Standards Institute in conjunction with the Telecommunications Industry 
Associatioff and Electronics Industry Association (ANSI/T1A/EIA), attempt to 
address performance, however, even thew organizations recognize that 
telecommunications providers utilize proprietary and individualized network 
architectures that do not always lend thmselves to 'cookie c u t W  standards. 
Certainly, standardized media and equipment would make everyone's life easier 
in the telecommunications industry, but that simply is not the case today, nor will 
it be in the foreseeable future. All one has to do is read any tokcommunitations 
periodical to cfearty see the widely diverse opinions on which media is 'best". In 
point of fact, su- in the marketplace is oftm a direct fundion of how 
effectivety a telecommunications provider is able to differentiate its products, 
services and technologies. 

What, for example, should BellSouth do if it intended to deploy fiber plant 
and a property owner's wiring consisted of metallic facilities which met NEC 
specifcations and could be accessed at a reasonable cost? Should BellSouth 
mod@ its deployment plans to accommodate another party's technology choice? 
Should BellSouth's subscribers be denied the benem of fiber technology? 
Should BellSouth take a step backward and modify systems and central o f f ig  
equipment to accommodate metallic plant? The answer to all these questions is 
a resounding NO! Nor should any other carrier be required to do SO. 

Wrth the above rationale in mind, BellSouth's positions on the use and 
availability of premises wiring are summarized as follows: 

1. Although certainly not a matter of regulatory mandate, property owners 
would be well advised to install support structures (conduit, etc.) which will 
reasonably facilitate tho installation of media by muttipk carrien. This just makes 
good common sense in today's environment. Doing so would obviate most if not 
all of the issues regarding shared us8 of wiring. 

2. BellSouth is obligated to resell its services, and in its incumbent 
franchiso m must a b  'unbundk" its network facilities and thus must share its 
wiring uubmver technically feasible. Conversely, BellSouth expects that other 
carriers should sirnilarty offer the resale and us8 their f a a l i i  to BellSouth when 
technically fWsibk. 

3. If a propefty owner will not allow BellSouth to install it8 own wiring to 
the end usets premises, BellSouth would chooss one of the following 
altemativets: 

a) Enter into a facilities-use contract with the owner ofthe promisets wiring 
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and accept full responsibility for service to end users in accordance with 
existing tariffs and Commission rules and service indices. Furthermore, 
BeUSouth will make every effort to ensure that the use of third party 
facititieJ b transparent to the end user. The decision to enter into a 
f a d l i i u s e  contract would be solely BellSouth's. 

b) If an acceptable agreement cannot be reached with the owner of the 
premises wiring, BellSouth will place its demarcation points at the 
MPOE, assuming that the end user/sub&bor accepts service in this 
manner, and that Commission Rules are modified to permit 
demarcation at the MPOE. 

c) If the Commission's premises demarc N& remains intad and an 
acceptable facilities-use agreement cannot be reached, BellSouth 
would be unable to provide service to the customer, and should then be 
relieved of its COLR obligations as to that service request. 

4. BellSouth believes that the procedures outlined in (3 a,b,c) above 
make sense for all carriers and that no legislative or regulatory dictate should 
exist which would require any capier to use ,wiring or equipment owned by 
another party, regardless of the circumstances. Terms and conditions of 
facilities-use contracts must be totalty a matter of free market negotiation. , . 

C. Us. Of Spaco: BellSouth understands property ownen' concems that 
space for telecommunications equipment is a limited resource. Ownen voice a 
concem that a plethora of serving carriers would require an inordinate amount of 
space on their properties. BellSouth believes that such a situation , while 
theoretically possible, is unlikely for several reasons: 

a) Given "X" amount of tenant floor space, them is some 'Y level of 
telecommunication8 needs, regardless of whether one or ten carriers are 
providing service. The Jones family may need two lines today versus one 
yesterday, however the fad that two caniers rather than one are providing 
service does not necessarily mean that double the space for wiring and 
equipment b needed. Industry standards attempt to quantify these factors 
and typically pmpom formulae that telecommunications designers utilize 
to plen 'sbucturd systems"; i.e., generic plans that am vendor 
tramprent Granting, however, that telecommunications needs are 
incmasiw and granting that generally mom carrion may translate into 
more common space, there is nevertheless only just so much space that 
will be required to service a property. PfopOrty ownem should retain the 
responsibility to adequately design and size thsir rooms and 
support structures to handle reasonably expected demand for such 
spaces. 

11 
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b) The trend in the telecommunications industry i6 for c a b b  and 
equipment to reduce in size, not increase in size. For example, 
yesterday's 3600 pair copper cable requiring its own 4' conduit can now 
be replaced by one fiber optic cable which is no more that 5/8" in 
diameter. 

BellSouth's positions relative to the space issue are summarized as 
follows: 

1. As part and parcel of an ownets job to provide common services to 
tenants, owners should stand ready to accommodate their tenants' changing 
telecommunications needs and to make appropriate modifications to their space 
planning and sizing specifications. 

profit-making endeavor. 
2. It is wrong for owners to attempt to make compensation for space a 

3. Owners need to monitor the reasonableness of space usage by 
serving carriers. 

0. Acces8 Time Issue: gome owners apparently express concem over 
the need to provide carriers with seven days a week24 hours a day ("7/24") 
access to buildings. BellSouth's experience has been that, normally, its ability to 
gain timely access is easiiy resolved with property owners. Both owners and 
carriers must have service to their tenants and customen as a common and 
overriding objective. In its selection process, owners are abk to discem the 
viability of carriers relative to their ability to provide timely, reliable service. If a 
selected carrier wishes, or is forced by regulatory mandate, to provide 7/24 
service to tenants, the owner should make arrangements to accommodate this 
need. Also, if tenants in the building need 7/24 support, the property owner, as a 
matter of good business practices, should facilitate the satisfadon of this tenant 
need. 

Recently, BellSouth has experienced isolated cas83 where access for 
installation and repair m i c e  has become an problem. The Commission should, 
therefore, imrestigw the prevalence of such difficulties and, if necessary, 
consider adopb'ng rule8 which require the fullest possible access rights since 
such acce88 is dearly in the public interest. 

The individual nature of tenant needs may or may not require off-hour access. 
BellSouth believes that the accem time issue should, ideally, not be the subject 
of govemmentai oversight or regulation. But key to this assumption is that 
owners inform tenants before a lease is signed if access by u t i l i i  is limited. 
That way, tenants whose business depends on 7124 service can fmdy opt to 
select another property where access is not limited. 

12 

252 



If BellSouth is forced to pay additional fees to a- tenant, then 
BellSouth will pass these fees along to the tenants in the building (the cost 
carrier scerrario). 

RespOdfully submitted this 29th day of July, 1998. 

BELLSOUTH TELECOMMUNICATIONS, INC. 

ROBERT G. B E A W  
NANCY B. WHITE 
c/o Nancy H. S i m  
150 South Monroe Street, Suite 400 
Tallahassee, FL 32301 
(305) 347-5555 

W A L X U  ?r 4 
WILLIAM J. ELLENBERG d, 
SIDNEY J. WHITE, JR. 

675 W. Peachtree St, NE 
Atlanta, GA 30375 
(404) 335-071 1 

Suite4300 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

The Building Owners and M8nagm Association of Ron& Inc. (BOMA) is a tax- 

exempt Section 501(c)(6) r e d  estate tnde association orp ized unda the laws of the state of 

Florid.. Its chartered membership consists of Id chapter WOcSions in Greater Miami, South 

Florida, Tampr, Orlando, Jacksonville, North Florida (Tdlahasset) and members at large 

throughout the state. BOMA represents some 800 member companies in the state of Floridr, 

owning, managing andor operating l i w l y  billions of quare feet of primarily ofice, but also 

including retail, industrial and other tmurt-occupied building space in this state. BOMA is a 

chartered member of BOMA I n t d o n d ,  Inc., founded in 1907 and b a d  in Washington D.C., 

which boasts membership of approximately 17,000 real estate and related companies and 

representing hundreds of thowands of tenant-occupied office buildings in the United Stam 

alone. 

The issues in question in this proceeding are not of fint impression. 

Telecommunications companies, with their deeppocket advhs ing  and lobbying budgets, have 

been urging this Sttte and Congress to pus mandatory (ddd forced building) access or similar 

laws in order to reduce their cost of doing businus, which, fiom a prudent business perspective, 

is understandable. Howeva, rmadrtory access laws, and lobbying efforts with respect thmto, 

were expressly rejected by Congress when it p d  the F e d d  Telecommunications Act of 

1996, becawe such laws would be UnconStitUtiod on Wir fh and effect unconstitutiod 
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Mandatory access laws were expressly invalidated as Unconstitutiod by the United 

States Supreme C O G  in 1982, in I case involving a mandatory acces8 cable television statute in 

the state of New York (h& Lorefto v. T e l e R q t e r  M- an). A litany of 

thoubout  the country challenging the constitutionrlity of similar cable statum mi or- 

were also litigated in the earfy to mid-1980~, all of which welt a l ~  held unconstitutional unda 

the U.S. Supreme Court's rationale stated in the h e m  decision. In tha, a number of such casu 

w e  decided here in the state of Florida, the most notable of which was S f m r  C d l e  7'V v. 

Summemind Apcuanents A-iates, also discussed heranrffa. 

In short, these cases hold that, to force a building owner gram access to any party, 

including a telecommunications m i c e  provider, results in a governmental taking of private 

property rights for which fir11 compensation to the owner must be paid either by the taking 

governmental entity or the beneficiary of the taking (as proposed here, the telecommunications 

companies). Moreover, in the Lorefto opinion, the U.S. Supreme court expressly stated that the 

power to exclude third parties has traditionally be considered one of the most treasured strands in 

an owncf's bundle of private property rights. 

The following Will provide BOMA's comments to the issues circulated by the Florida 

Public Service Commission (PSC) for discussion at its public hearing scheduled for Wednesday, 

August 13, 1998, relative to mandatory access. 

L In general, should telecommunicdoar comprnia hrve direct icccss to 
customers in multbtcnrnt environments? PI- e r p l i h  (Ple8sc rddnsr wh8t need there 
may be for i c c e u  and include discussion of broad policy considerations.) 

Issue: 

Comment: It is the position of the Building Owners and Managers Associaion of 

Florida, Inc. (BOMA) that telecommunicatiow companies should have direct access 

to customen in multi-tenant environments. The private propaty rights of building 

owners must be observed. Building owners must retain the authority to regulate, 
2 
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Installation and maintenance of t deco"un id0nS  fhci lhk within 8 building 

will disrupt building operations and those of tenmts, as wdl u cause p h y s i d  damage to 

the building and other property of the owner. U n i " d  ' entries into any building by I 

third,puty, as well as its contractors, agents, employeu, etc., m y  also rcsuh in physical 

damage to the propaty of ten8nu in the building, including those nplt w e d  by its 

telecommunications d c e  providers. Momver, unauthorized entries into private 

buildings by third parties will compromise the int& of the safety and security of all 

occupants of the building, including tenana not served by the telecommunications 

company seeking the access. Building owners and their property managers are in the 

business of providing environments in which people live and w o k  and therefore, they 

are uniquely positioned and obligated under tenant leasu to coordinate the conflicting 

needs of multiple tenants and multiple service providers, including telecommunications 

w mpanies. 

Telecm"mnica!jons companies demanding access to landlords' buildings require 

access to space in underground easements; through exterior walls and floors; through 

interior walls, floors and ceilings; through and in telephone and riser closets; on rooftops; 

and in space occupied by tenants and other licensees. In addition, telecommunications 

companies oAen q u i r e  permanent space for location of their telecommunications 

quipment in building basements, telephone  close^ and riser closets, and on the rooftops 

of the buildings in which they serve or propose to w e  tenants. Therefore, building 

ownen must be entitled to exercise discretion in the managing, controlling and licensing 

of access to and space in their premises for the protection and security of not only their 

own interests, but also those of building tenants, licensees and other  occupant^. 

3 
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IL h u e :  What .- must be considered in detenaining whetbtr tdccommuoicrdow 
comp.nier should have dirctt i c c c u  to customers in multi-teoant cnvironmeatr? 

Commcot: In determining whether telecommunications comprnics should have d d  

access to customers in muhi-tenant environments, the Public Savice Commission (psc) 

must consider, &st and foremost, the adsting private property rights of building o m .  

It is clear under applicable Federal and Florida state case law [ b e t t o  v. Te&P"ptw 

Manhanon CRTV, 458 US 419, 426. (1982) and Stwe? C'lr TV v. Summemid 

A p ~ m e n t s  Amxiutes, 451 So. 2d 1034 (3d DCA Flr 1984) (citing tOretro)), that any 

proposed "granting" of mandatory or similar accesa by the state of Florida to any 

tekmmunications company in a tenant-occupied p r o m  constitutes a "taking" of 

private property rights of the building owner, for which full compensation must be paid. 

Other considerations include liabilities resulting &om the access, space proposed 

to be occupied and availability thereot: Security and saf' of p r o m  and persons, 

confidentiality of tenants, lease obligations of the landlord, value of the space and access 

proposed, competition for the limited availability of space within the building, and other 

facton. 

A. h u e :  How should "multi-tenant eavimnmeat" be d&ind? That is, should it 
include residential, commercial, traasient, call tggregaton, condominiums, of'ficc 
buildings, new facilities, existing facilities, s h a d  tenant senices, other? 

Commeat: Inasmuch as the primary tar~ets of most telecommunications company 

marketing efIi>m consist of commercial businesses in office buildings owned andor 

managed by members of BOMA, it is obvious that the telecommunications companies 

seek to include commercial office buildings within the definition of "multi-tenant 

environments." Nevertheless, members of BOMA also own and/or develop residential, 

transient, condominium, retail and other propaties, as well as, in a very limited number 

of cases, own or operate shared tenant ScNice provider affiliata. However, for BOMA 
4 
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to object to or insist on any specific definition of a "multi-tenartt environment" would k 

tanty~wrrt W n g  that the Public Service Commission hu authority OVCI li- 

to multi-tumt environments, to which BOMA objects 

B. 
basic loul service ( w o n  364.02(2), P.S.), internet 8CCess, video, drt8, satellite, other? 

Issue: Wbrt tdesommuricstionr sendca s h o d  be induded in "direct acsmW, La, 

Comment= To the extent that the Public Service Commission is addressing the t a m  

"direct access", BOMA suggesls that such tenn should be defined to include any sccvic~ 

whatsaver provided by any tdecommunidons carriers certificated by the state of 

Ftorida, including, without limitation, basic local telephone savice, internet acce;y 

video, data, satellite, etc., as well as services related to the de, installation and 

maintenance of software, cabling, hardware and equipment related or incident thereto. 

C. Issue: In promoting r competitive market, nhrt, if any, restrictions to d i . M  access 
to customers in multbtenrnt environments should be considered? In nhrt instances, if any, 
would trclusionry contractr be rpproprirte and why? 

Comment: Once again, it is BOMA's position that there should be g~ direct access by 

telecommunications carriers tenants of multi-tenant "environments", unless the same is 

expressly consented to by the building owner. Moreover, as BOMA has advised the 

Public Service Commission and the Florida Legislature in the past and as discussed in 

more detail hereinafler, "exclusionary" contracts (often called exclusive agreements) are 

the exception to the general rule and not the nom in the commercial office building 

industry. 

Generally, it is in the best intmsts of property owners and their managing agents 

to grant access to carriers desiring to provide telecommunications services to 

tenants within multi-tenant buildings. In other words, exclusive agreements are generally 

in the ownen' best interests. 
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Of course, in evaluating which carriers should be granted acctjs to its property, 

the 0- t a , k  into consideration such &on a4 but W limited to: the reputation of 

the respective tefecommunications company; space availability in the building; comts, 

demands and/or needs of tenants; prior @enct Of the building owner ador  

management company with the respective telecommunicrtioru company; t- & 

conditions for access requested; expected disruption to taunts and ocarpurts; potdd 

physical damage to the property; integrity of the safety and Security ofthe building and 

its occupants; architectural integrity and acsthcticj of the building ad the proposed 

modifications by the carrier; and conflicting needs of multiple tenants and multiple 

service providers. Therefore, access to private buildings must be subject to the express 

consent of the building owner or its manager. 

In some cases, exclusive contracts may be warranted, determined in the discretion 

of the building owner, based on its evaluation of the foregoing and other fkcton. In any 

event, as previously stated, it is BOMA's position that exclusive contracts are generally 

a favorable or in the best interesU of its members. However, 8 building owner has the 

constitutional right to govern who and what companies have access to its own property, 

and while it may not be prudent to do so, a building owner may constitutionally exclude 

any party 6om its property. By the same token, it may lawfully enter into an exclusive 

agreement with any particular telecommunications company. Simply put, that is the 

building owner's constitutionally guaranteed right to be imprudent and to exclude 6om its 

p r o m  any party it so chooses. GTu_rrrcz, Loretto at p. 435) 

D. 
(Ruk 254.0345, F.A.C.) or federal Minimum Point of Enty  (MPOE). 

Issue: How should "demarcation point" be defined, ic ,  c u m t  PSC definition 

Comment: It is BOMA's position that the definition of demarcation point for purposes 

of Florida law should remain as currently defined under PSC Rule 254.0345, FAC. - 
6 
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However, BOMA lntenutional and BOMA Florida are d y  evaluating this issue 

mionwide 0;;d therefore must rtscNe the right to change this positioa 

Commemt: Landlords, owners, building muugen and condominium associations m u  

retain the right to govern actuaJ, physical and other access to their property, as discussed 

in both the Introduction and Section I above. Their responsibilities and obligations are 

and must be governed by their negotiated agreements with their tenants and 

telecommunications companies seeking access to their properties. 

2) Tenants, customers, end use- rad 

Comment: Tenants, customers and users may exercise any rights, privileges, 

responsibilities or obligations with respect to their needs and demands for 

telecommunications company access provided in their contracts with their landlords. 

They can and do negotiate these issues and considerations within the context of their 

negotiations of their leases, tenant build-out and other agreements with their landlords. 

3) Telecommunications companies. 

Comment: Tdecommunidons companies have no rights whatsoever to gain access to 

private property and the occupants thereof: absent the express consent of the property 

owner. Any rights and obligations regarding telecommunications access should be 

governed by the negotiated, arms-lengths terms of a license or other access agreement 

b a w a n  the landlord and the carrier, on the one hand, and the landlord and its tenant, on 

the other. To legislstively grant any "special priority" or other guaranteed or mandatory 

access status or similar right to any telecommunications company would violate the U.S. - 
7 
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and Florida Constitution (Article Y Section 6) provisions regarding the protection of 

privrte pro& rights. (surnn Lorrrto and Stum Cab& W.) 

Consequently, issues regarding easements, cabling, space, equipment, lightrung 

protection, service quality, maintenance, repair, liability, personnel, picins ud dl o b  

considerations related to private propcrty/building access should be govaned by the 

tmw and conditions of aa agreement to be negotiated by and between the property 

owner and the tdecommunicrtionr compmy, subject of course to the ownds obligations 

contained in iu lease or other prime agcat”en with its taunts. As discussed above, 

building owners are in the business of providing environments in which people work. 

They are uniquely positioned and obligated pursuant to their leases to coordinate the 

conflicting needs of multi-tenants and multi-service providers. Consequently, to infringe 

on landlord’s property rights and/or obligations to their tenants, other licensees and 

customers, solely to benefit the pecuniary interests of privatelyswned 

telecommunications companies, would result in unconscionable harm to private property 

Owners.  

In fact, private licensing and similar access agreements among building owners 

and telecommunications companies, both inside and outside the State of Florida, are today 

becoming the norm. Unfortunately, given the pre-existing monopoly-status of incumbent 

local exchange &en (“LECs”), it is a much more arduous a task, if not impossible 

today, for property owners to attempt to negotiate agreements with such LEC carrim. 

Property ownen simply have no leverage, and LECs generally refuse to sign any license 

or other access agreements whatsoever. Consequently, unless the Public Service 

Commission and/or Florida Legislature expressly acknowledges the interests of property 

owners in their own properties, particularly in this time of monopoly deregulation and 

promotion of competition with LECs by alternative local exchange and competitive - 
8 
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service provided ("ALECs"), then a building owner has but three (3) options (or 

gome combi&on -0: (a) attanpt to convince its t a "  to discontinue doing 

business with the LECs, which of coufs~ is not 8 dcsinblt ot Viable option for thc 

property owner, because it could result in building ScNice intamptiom, not to "tion 

tenant-relations nightmares; or (b) attempt to require all ALECs to execute license or 

other agreements, which the A L E S  claim results in discrimination against them 

because the LEC obtained access without executing UI agrement or paying any license 

fee; or (c) absorb or pess on to tenants, in the form of additional rent or operating 

expenses, the costs of administrating access by multiple telecommunications carrim 

serving tenants in its building. Nevertheless, as previously stated, contractual agreements 

between propmy ownefs and most alternative CSVriers including the likes of Intenncdia 

(ICI), Teleport Communicatiow Group (TCG), @spire (Wa ACSI), WinStar 

Communications, Teligent Communications, Cypress Communications, Sprint, etc. are 

8 

becoming more and more common, at least among those landlords represented by BOMA 

membership. 

In answering the questionr in Isrue ILE, pkme addrcsr issues related to easements, cable 
in a building, cable to a building, space, quipmeat, lightning protdon,  service quality, 
'maintenance, repair, liability, penonnel, (price) discriminatioo, and other h u e s  related to 
access. 

Comment: These are issues, inter dia, for which the landlordlbuilding owner is 

responsible to its taunts and should be addressed in license or similar agreements with 

telecommunications companies seeking access to its property. 

F. Issue: B W  00 your answer to h u e  ILE. above, are there instances in which 
compensation should be q u i d ?  If ya,  by whom, to whom, for what and how is cost to 
be determined? 

Comment: The red question is not "which" compensation should be requited, but 

whether the property owner has the ability to  charge any compensation for access by 

telecommunications companies. Under the authority of Loretta and its progeny, 
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including store? cdle W, it is cleu tht landlords have the conszitutiond authority to 

requirr thrt dl service vendon, including telecommuni&ons service providers desiring 

to or other fa 

compensation 8s a condition of gaining access to their buildings and taunta 

-. 

bwinesa with tcnana in thcir buildings, pay liccnsc, 

Once again it is BOMA's position that (L telecommunicuions company's access to 

a private building must be subject to the express consent of the building owner or 

manager. Such consent agreements should address all term and conditions with 

competing caniers for such access, including any compensation payable therefor. & a 

matter of practicality, the building owner must be able to take into account any factor it 

chooses in determining to which carriers it should grant access, including without 

limitation, the fair market value of the access sought by the carrier. However, as 

previously stated, it is in the property ownefs best interests to have multiple carrim 

providing services to tenants within their buildings, so it will naturally be inclined to 

negotiate such agreements. Any carriers refbsing to negotiate any license or access 

agreements with landlords and demanding b e ,  unfettered and uncompensated access are 

simply being unreasonable and ignoring owners' private p r o m  rights. 

Factors typically taken into consideration by a landlord in evaluating the level of 

compensation to be paid to it for licensed access to its tenants generally include, but are 

not limited to, the: compensation paid or offered to be paid by other carrim for the same 

access; space limitations in the building; term of the licensed access sought; other terms 

and conditions of the access sought; Seryices requested to be provided by the landlord for 

the benefit of the telecommunications company; lease obligations to and 

telecommunications service needs and demands of tenants (and the amount of space each 

of such tenants leases in the building); number of Carriers already providing 

telecommunications +ce to tenants in the building; value of the space to other vendon 

10 
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4 c c  providers which are llpf telecommunications companim (e.g., such as but nu 

li&d to Utility and altarative utility Savi- providers); additiond owtime and 

ongoing ridu and COSU which will result to the hdlord, its building and tenants (I 

r w h  of SI& ~CC- benctitS of such additionrl Scnr i~  to t m ;  V ~ U C  of the 

s p w  to the telecommunications Curia, and revenues to be generated by h 

telecommunications d e r  u a result of the (~ccess to the property, among othen. 

It is B O W S  position that the fictor "cog" is d l y  irrelevant in the 

compensation negotiation(s) betwan the p r o m  owner and telecommunications carrier, 

at least fiom the owner's perspective. The cost of the equipment proposed to be installed 

by a telecommunications company in a building shall be determined and evaluated by the 

telecommunications company, not the property owner. In evaluating the profit potential 

of a particular building, cost will obviously be a consideration to the telecommunications 

carrier. However, it will only be considered by the building owner to the extent that it 

requires a e telecoinmunicationr company to install e equipment or facilities 

in its building. 

What is accessmy to pnscne the integrity of E911? 

Comment: Of course, it is necessary to preseme the integrity of E91 1. However, as 

long as some certificated telecommunications company is willing (or obligated under 

tarif€) to provide telephone service to a particular building, the integrity of E91 1 will 

always be preserved. 

Other issues not addressed in I and II above: 

Comment: orher issues not addnssed hereinabove, but which must be considered by the 

Public Service Commission in this context, include but arc not limited to the following: 

11 
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1. The Federal Telecommunicltions Act of 1996 and the Florida 

T e l e c a ” a  Act of 1995 have in fact reSUitCd h the establishment of immediate 8 
I 
I 
I 
5 

and significant competition among numerous recentlydfiated tdecommunications 

companies providing Scryices to tenan& both inside and outside the strtc of Floridr, A 

non-exhaustive list of carriers with whom mutually-negotiated agreeme- with property 

ownen have contracted is provided hereinabove in the comment provided for Issue I@). 

Nevertheless, for the state of Florida a d o r  the Public Service Commission to 

interject the state or its agency directly into the negotiation process behueen landlords 

and the telecommunications companies, and indirectly between landlords and tenants in 

their lease negotiations, would not only be unwarranted and unconstitutional, but futile. 

The free market relationships among those pmies will fmet themselves out, as is already 

occurring in the market today. In orda to promote competition, the state must 

e 

competition, not attempt to formfad it by unlawttlly legislrting mandatory or similar 

access by telecommunications companies. Any mandatory access or similar law will not 

only fail to accomplish the objective of establishing competition, but preclude it. 

2. Oftentimes, telecommunications companies already possessing access to an 

own& building (LECs and ALECs alike) attempt to overburden the building’s 

telecommunications inhstmcture (such as equipment rooms, risers, raceways, telephone 

closets, rooflops, etc.) and physically occupy more space than they actually need (Le. to 

provide d c u  to Oil tenants in the building), simply to render access to the building’s 

tenants economically impractical for other competitors, thereby resulting in a barrier to 

competition In other words, in evaluating the cost for the carrier to gain access to 

the building, such access becomes too expensive because of the significant structural and 

cost of new construction issues facing the next carrier seeking tenant access. - 
12 
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For example, suppose an owner constructs a new building and insulls four (4) 

inch (G) telecommunica!ions conduits (or “raceways’ or “chaces”) to ficil- 

building accm by multiple telecommunications a”. If one of the &m (rtrcrdy 

doing business in the building) physically occupi- more space than it rcturlfy 

provide its services to b custo“~,  thar the COS& to construct “ m y s  must 

be in& by either (a) the telecommunicrtiona aniet desiring a c c e ~  to the 

building’s terunts, or (b) the building owner itself. There- in effect, the existing 

carrier is imposing upon other carriers economic and .space buries  to competitive entry, 

3.  In order to promote competition, the state must consider two alternatives: (a) 

either immediately or gradually retract or diminish the monopolistic rights of LECs in 

tenant properties such as to remove barriers to entry for all ALECs and create a level 

playing field for all telecommunications companies; or (b) immediately or gradually 

elevate the status of every df icated ALEC to that of the existing LECs. Obviously, the 

latter of those two alternatives, particularly given the fact that there are some 150 or so 

telecommunications companies certificated in the state of Florida already, will result a 

gross abuse of the governmental powa of eminent domain and effect substantial takings 

of private property rights, Without payment of Ml compensation, as required by the 

Florida C- Article X, Section 6. . .  

4. Moreova, such taking action would violate other Florida laws, including, without 

limitation, the provisions of the Bert J Hawis, Jr. Private Property Rights Protection Act 

of the state of Florida @la Sw. Section 70.001 et sq.) 

13 
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5 ,  If the m e  or the Public Service Commission decides to intaject itself into h e  

& neg&ons (kcwan landlords and telecommunk&oru companies) regarding 

t m  and conditions of andor the amount of compensuion to be p d  by the 

telecommunications companies for access to landlords’ properties, such would res& in 

an artificial and arbitrary “price fixing” by the staze and ignore the principfes of our 

market economy. The costs of providing seavice to I particular building must include the 

value (and terms of) the access sought and space demanded. Mrny telecommunications 

companies involved in this proceeding are actually ~ff&riag to pay very competitive 

license fees to landlords in order to gain access to their properties. It is impossible to 

understand why the state would even consider interjecting itself into those negotiations 

and intenupting the &ee market, arms-lengths negotiations among those parties. 
8 

Once again, the free market will determine the amount of compensation payable 

to landlords for licensed access to their properties. Any cost considerations will be taken 

into account by the tel&mmunidons company in evaluating the fcasibility of an 

investment in access to a specific property‘s tenants. 

6. Many telecommunications companies have proposed that parameters or 

limitations on the amount of license or access fees payable to landlords, such as 

“reasonable” and “nondiscriminatory”, be incorporated into proposed PSC rules or state 

statutes. The effect of such laws would be to governmentally the compensation 

payable to landlords fbr accew to their properties. Such artificial limitations would not 

Article y Section 6, but also oniy be u n l a f i  and violative of Florida Constituttog 

create unfair and artificial negotiating leverage in hvor of the telecommunications 

companies to the detriment of landlords. 

. .  

14 
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Once a& landlords are in the business of leasing premisu to t e " .  If t- 

d e d  aca& vir c m i n  telecommuniaions carriers, thc t u "  will negotiate for such 

within the confines of the lease or related agree" with the ludlord. Ab- 

lease obligations to ", landlor& are in the unique position to govern accua to th& 5 

properties by ail p e n ~ r ~  md parti- and must be d10d to Q so in orde to "ply  

with their lease obligations to their taunts. 

7. The Public Scrvice Commission is not in the r a l  ut8te business. Therefore, the 

PSC should not arbitrarily or ~ ~ ~ S a r i l y  involve itself in the negotiations of terms and 

conditions of or amounts of license fas  payable for telecommunications company access 

to tenant-occupied properties. For the PSC or the state to involve itself in that negotiating 

process would be analogou to govmunentally mandating rental rates payable for tenant 

space within buildings, which would obviously result in unconstitutional takings of 

private property rights. Mormver, legislating mandatory access would also require 

landlords to incur additional and unnecessrry expense of hiring regulatory lawym to 

advise them in dispute proceedings before the Public Setvice Commission in the event 

that a telecommunications company desires to subject the landlord to a "spending war" 

in the process of ncgotiatiorw or as p u t  of its negotiation strategy. Clearly, such was not 

the intention of the Federal Telecommunications Act of 1996 or the Florida 

Telecommunications Act of 1995. 

8. Technology is weeevolving in the tdecommunications industry. Hybrid 

telecommunications companies (hard-- and wireless, combined) are becoming more 

and more common. Tdecommunicatiow carrim are rcqdng access to both the 

interiors as well as exteriors, e.g. the rooftops, of buildings. All h e r s  require space, 
\ 
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which is a valuable commodity to a Iandlord. Space is what landlords “sell”. For thc 

governmms ii usutp those prime P ~ P e r t Y  rights and mat “y, fia or other 

-*-ai accaa to the private p r o p a y  of landlo& would tesuh in ur rbominuion 

of private property rights and only l a d  to more disputu becwan carrim ad propaty 

owners. It would be more advantageow for all parties, and accomplish the objectives and 

mandates of the F e d d  and Florida Telecommunications Acts, if the state simply allows 

the parties to negotiate among themselves such thrt our fia market economy will be 

allowed to thrive without unnccessvy govanmental regulation. 

It is clear from all applicable federal and state case law that any mandatory access statute, 

ordinance, administrative or other rule, or any other law proposing to impose mandatory access 

on private property ownen would result in a governmental taking of private property, for which 

fbll compensation must be paid under the Florida Conmtrog . Moreover, the propenies in 

question in the factual scenarios of those cases were tcnant-occupied properties 

e 

. .  

Therefore, the terms and conditions for a telecommunications carrier‘s access to a particular 

building must be negotirted by the p d e s  involved. Landlords are in the business of satisfying 

tenants. Consequently, if a tenant demands access for a specific telecommunications service 

provider, and such access advasely impacts the rights and obligations of the owner to its other 

tenants (or the ownds managing agent to such owner), the owner (or manager) cannot be forced 

to grant unfettered access to such d e r ,  much less an unlimited number of other 

telecommunications companies demanding access. Ownen must be able to protect their 

property interests, as well as the inter- of each of their t a u .  Any proposed mandatory 

acccss law will jeopardize the ownds ability to protect those interests. 
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I 
I 

Telecommunications carriers, like any other d c e  vendon, have no guaranteed right to 

do busin- with aiy puty or a! any place. Such is a find8mentd precept of 8 fh muke 

economy. Building ownets must be able to reguirrte acces to their propcrcier by dl persow Qt 

else they subject themelves to unlimited liability. Such is an express consideration in 1- 

negotiations with their t m .  

Moreover, telecommunicrtions company access must be administrated by landlords, and 

that access resuits in additional costs and burdens on landlords, and ultimately their tenants. 

Those costs and burdens should rightfilly be passed on to the entities profiting from such access, 

i.e., the telecommunications companies demanding it. If such access costs and burdens are not 

reflected in the prices for telecommunications sedces  charged to tenants, then they most 

certainly will be reflected in increased lease rentals and common operating expenses shared "ay 

all tenants of the building (collectively, "Rents"). Such a result would unfairly benefit 

telecommunications carriers at the expense of landlords and tenants. 

A primary purpose of the Florida and Federal Telecommunications Acts was to foster 

competition with LECs by ALECs. It was an objective themof to raise Rents for tenants, for 

the direct pecuniary benefit of telecommunications companies, which will be a direct result of 

the passage of any mandatory access or any other similarly intentional law by this state or its 

agency. 

, 
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Respectfidly submitted on behalf of the 
Building Owners and Managen 
Association of Florida, Inc. by 
JOHN L. BREWERTON, IlI, P.A 
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DIVISION OF RECORDS AND REPORTING 

DIVISION OF LEGAL SERVICES (BEDELL) 

UNDOCKETED SPECIAL PROJECT NO. 980000B-SP 
Telecommunications Companies to Customers in 
Environments 
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I "Ce 35 lebrc k e a s  ting FLORIDA ASSOUATION OF IcfoMEs 
FOR TEE AGING 

An Organization of Retirement Housing and Health Care Communities I ofSemice" ... - 

William R. Whitley 1812 Riggins Road Tallahassee, FL 32308 Karen R. Torgesen 
Executive Director (850) 671-3700 Fax: (850) 671-3790 _ .  e-mail: info@faha.org I President www.faha.org 

MEMORANDUM 

TO: The Public Service Commission 

FROM: Mary Ellen Eady, Director of Public Policy 
Julie Miller, Director of Housing 

August 12 workshop on "Assess by Telecommunications Companies to 
Customers in Multi-Tenant Environments" -- Special Project No. 9800003-SP 

SUBJECT: 

"he Florida Association of Homes for the Aging is a statewide association consisting of nursing 
homes, assisted living facilities, govevent-financed or insured housing for the elderly, and 
retirement communities that provide the full continuum of care, including a licensed nursing 
home or assisted living facility or both. Most of our members are non-profit organizations. Over 
50,000 residents, most of whom are over the age of 78, reside in these facilities. Thou3ands of 
other Floridians live in similar facilities that are not part of our association. 

Since the early 198O's, some of our members have provided telephone services to tenants through 
a shared telephone system. The Public Service Commission affirmed their right to use shared 
tenant services in docket number 860455-TL, order number 171 11, issued on January 15, 1987. 

The purpose of this memo is to request that the Public Service Commission, in its deliberations 
on "Access by Telecommunication Companies to Customers of Multi-Tenant Environments" 
consider the special needs of elderly and disabled Floridians who reside in group living 
facility/communities that are licensed, certified, or financed by a government agency. We 
respecmly request that you reaffirm current policy to exempt these facilities from restrictions 
011 the use s f  shared tenant services. 

Our response is limited to the telecommunication needs of persons residing in long-term care 
facilities and retirement housing as defined in this memo. We are not technical experts in the 
field of telecommunication services. Therefore, we do not have the expertise to respond to 
specific issues identified in the workshop notice that appeared in the July 3 1 , 1998 issue of the 
Florida Administrative Weekly. 

In group living facility environments, such as a nursing home, assisted living facility, 
government h c e d s u b s i d i z e d  housing for the elderly, or a retirement community with a 
licensed nursing home or assisted living facility, a shared tenant telephone system (central office 
trunk lines via a PBX or master switchboard) operated by the facility should be permitted. 
Direct access to customers by the local telephone company is not warranted. 

28 1 



Public Service Commission 
August 10, 1998 
Page 2 of 3 

e 

e 

0 

e 

e 

e 

e 

e 

Oftentimes, these facilities provide multiple levels of care that co-exist on a campus. 

These providers have never been regulated by the PSC. They have had a specific exemption 
(PSC order #17111) from regulation since 1987. 

They are not in the business of providing local exchange telephone services and do not 
compete with telephone companies. They use local and long distance companies but 
facilitate the acquisition and management of telephone services on behalf of residents. 

Through the use of a shared tenant system, elderly and disabled residents of these facilities 
enjoy telecommunication services that might not otherwise be available. These include local 
exchange service, three-digit in-house dialing through the PBX or master switchboard, an in- 
house emergency response system and, when required, assistance from the switchboard 
operator in making calls. 

Most shared telephone systems prmide not only affordable telephone services, but also an 
emergency response system. Some have an automatic tie into an in-house operator or nurses 
station in the event of an emergency. If a resident knocks the headset off the hook, staff 
receives an automatic signal for help. 

Nursing homes, assisted livbig facilities, continuing care retirement communities and HUD 
housing are already heavily regulated by a number of government agencies. Oftentimes, 
these facilities are collocated so residents move from building to building as their needs 
change. The overlap makes it difficult to classify these facilities as transient rentals. Stays 
can be for an extended period of time or for a few weeks. Through call aggregator services, 
residents are provided with telephone services regardless of where they move, even if the 
stay is temporary. 

As people live longer, their stay in a communal or institutional setting designed specifically 
for seniors has become longer. While some stays are short-term, many Floridians live out 
their lives in a nursing home, assisted living facility, continuing care retirement community 
or HUD finded or insured housing complex for the elderly. When the PSC issued Order 
#17111, they acknowledged that these facilities should not be classified as transient rentals. 

Since the PSC issued order #17111 on January 15, 1987 exempting these providers from 
shared tenant and call aggregator regulation, we are not aware of any consumer complaints to 
the commission that would warrant a change in policy or rule. 

The long-term care facilities and retirement housing communities that use shared tenant services 
are not competing with telephone companies. Frequently, the telephone service is provided as 
part of the personal care, housing and emergency response package available to 
residentdpatients. Availability of a shared telephone service in long-term care facilities and 
retirement housing is clearly in the public interest and beneficial to elderly Floridians. It is also 
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consistent with public policy initiatives to promote a variety of long-term care and residential 
options that help to postpone or eliminate the need for nursing home care. 

If the Public Service Commission determines that there is a need to restrict the use of shared 
tenant services, we believe that the following exemption should continue. Occupants of all 
homes, communities or facilities for the aged, disabled or retired in which at least 75% of the 
occupants are over age 62, or totally or permanently disabled, and meet one or more of the 
following criteria: 

a. 
b. 

is licensed in part or in whole as a nursing home pursuant to Ch. 400, F.S.; 
is licensed in part or in whole as an assisted living facility pursuant to s.400.404, 
F.S., or exempt from licensure as an assisted living facility pursuant to s.400.404, 
F.S.; 
is certificated as a continuing care facility pursuant to Ch. 65 1 F.S.; or 
is fmanced or insured by the U S .  Dept. of Housing and Urban Development 
(HUD) pursuant to the National Housing Act or financed in part or in whole by 
the State Apartment Incentive Loan program pursuant to s.420.507, F.S. 

c. 
d. 

4 

We were unsure about the appropriateness of responding to the PSC workshop notice that 
appeared in the Florida Administrative Weekly. Specifically, it was not clear that ourmembers 
would be affected by issues to be addressed during the workshop. Since we were unable to 
obtain guidance from Commission staff on the appropriateness of submitting comments, we 
decided to respond. 

If you need additional information, including information from PSC hearings on this issue, 
please do not hesitate to contact us. 

Thanks in advance for your time and consideration of this important issue. 
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