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.JOHN CHARLES ~KiN 

A"-'C< At LAW / fJ 
a o roa OUN<II<.YO .• -..n: e-a · I ~ 

tt.o ace: a•.s• , .. 
_,. CKAIOLQITl. neR.DA 33040'~ .. 

fiJ'totOifC fD.4 n 02 7<033 :1 .. # 

February 17. 1999 

Ms. Blanca S. Bay6, Director 
State of Aorida Public Service Commission 
Division of Records and Reporting 
2.540 Shumard Oak Boulevard 
Tallahassee. Aorlda 32399-SOSO 

RE: John Charles Heekin v. Aorlda Power &. Ugb1 Company 
Case No. 981923-EI 

Dear Ms. Bay6: 

Enclosed for tiling in !he above case iJ a Response To Motion To Dismiss And For More 
Definite Sta1erneo1. 

Thank you for your time and prornp1 aneruion. 

JCH/st 
Enclosure 
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BEFORE lliE 

FLORIDA PUBUC SERVICE COMMISSION 

In the Maner of 
JOHN! CHARLES HEEKTN. 

Peddooer, 

v. 

FLORIDA POWER & UGHT COMPANY CASE NO. 981923 E.l 

Respnndmt, 

--------------------------' 
R&5PONSE TO MOTION TO P ISMISS ANP FOR MORE PEFIN!TE STAIEMENT 

JOHN CHARLES HE~ raponds to the Modon To Dismiss and For More 

Definite Stattment filed by the aaomey for Florida Pow.:r and Ught Company and says: 

I. Aaacbed 10 this Response is the Motion To Dismiu filed by capable counsel for 

Florida Power IDd Uglu Complny (berQfter FPL) with the lria.l cowt 

2 . AJ may be seen. the araument is made 10 the rial coun that the trial coun lacks 

subject maner jurisdiction bccau.e Ibis honorable body lw exclusive jurisdiction. 

3. FPL DOW contends lhatlhls Honorable Commission lackJ subject mauer 

jurisdiction bec•usc exclusive jurisdiction Is with the trial coun. 

4. Respectfully. FPL unno« have il both ways. Violations or iu wifr through the 

cornmiulon of wroap qainsl CUII.OOlen are within the jurisdictlon of this Commission to 

rcdn:u. If not. the Commiuioo would have DO jurisdiction 10 oonfer authority for lteSpUS on 

FPL. and 10 hold il bannleu from the aame •with the force of law· (10 quote fPL). 
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• • 
WHEREFORE, Jobn Charles Hcekln n:spcctfully prays lhatlhe Conunlsslon will deny 

the Motion To Diam.bs. authorize discovery. and set this matter for a full hearing. 

CERD.flCATE OF SERYICE 

I HEREBY CERTIFY that a copy hereof bas been furnished on Wade UIC.h!ield. 
Attomcy for Florida Power cl Uibt Company, 700 Uoivene Blvd .• JWlO Beach. Aorida 
33408-0420 aud William G. Walker, In, Vice President Aorida Power&. Uihl Company, 
21S South Monroe Saect. Suite 810, Tallahwce, Aorida 31301· 1859 by U.S. Mall this G 
day of Frb . 1999. 

JO~JIEEKIN 
P.O. Box 2434 
Pon Cbarloae, Fl. 33949·2434 
(941) 627.0333 
Aorida Bat No. 274267 
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JOH~I CHARLES H£EKIN, I 

I 
Pl aintiff, I 

l 
vs . ) 

I 
FLORIDA POWER ' LIGHT COMPANY, I 

I 
DefendAnt. I 

-------------------------' 

• 
IN TKE CIRCUIT COURT OF THE 
TWENTIETH JUDICIAL CIRCUIT, IN 
AND FOR CHARLOTTE COUNTY, 
fLORIDA 

CAS£ NO. 98-1304 CA 

NllllpiP IIO'fiOI TO PIIKISS MPJPIP COIIPWNT 

Defendant, Florida Power ~ Light Company, by And through 

the~r undersigned attorneys, files this Amended Motion to Dismiss 

Pla~ntiff's Amended Complaint a.nd say: 

I. 8'0BJIECT MATTD JUa.t8DICTIOlr 

1 . The Circuit Court does not have jurisdiction over the 

subJeCt matter of Plaintiff's Amended Complaint in that the 

Pl &lntif!'a damagea mu.t axceed $15 , 000 . 00 . 

2 . Pla1nti!! stated in Count I of his Amended Complaint 

that •the damage amount is unkno wn t o Plaintiff and may wel l 

exceed $100.00, but does not exc,eed $15,000 . 00 ... • 

3. Plainti!f prays for an equitable remedy in Count II . 

However . the County~ has concurrent jurisdiction with the 

Circu1t Co~ to iswue injunction. . Equitable remedies are no 

longer wi thin t he exclusive j uriadiction of the Circuit Court . 

II. TJUBPASS 

4 . rhe Statement o f Cla im and Amended Complaint as filed 

conta1~ nc s hort and p l a in s t atement o f the ultimate facta 

ahow~~~ ~~~~ ~ ~e pleader is entltled to rel ief •• it relates to 
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an action on trespass . 

5 . Plaintiff alleges that FPL broke and entered the 

curtilage of his premieea ana d.amaged a hasp to a gate on hh 

fence after having made an appointment to enter the premises f or 

a lawful purpose (replaci.ng an electric meter - see Pa=agraph 7 

of Amended Complaint) . Plaintiff' a complaint ie that PPL went 

ahead with the work before the appointment dare . 

6. Even a .. WIIing for argument's sake that PPL or ita 

employee 's action would be considered a tnapaas on Plainti!f'a 

property, Plaintiff has failed to state a cause of action in that 

t he General Rules and Regulationa for Blectric Service 

(hereinafter "FPL's Tari ff" ) ~cifioally preclude such a claim. 

Rule 2 . 8 of FPL 'a Tariff (see copy attached aa Exhibit "A" ) 

states : 

2.8 Access to P;fmiaea . The duly authorized 
agents of the Company shall have safe access 
t o the premises of the Customer at all 
reasonable hours for the purpose of 
i nstalling, maintai niog and inspecting or 
removing the Company' s property, reading 
meters and oth.er purposes incident to 
performance under or termination of the 
Company's agreement with the Cuatomer, an4 i n 
auch ptrfgrmapst thall not bo litblt Cor 
tro•pa" ( eq~h.ais added) . 

FPL's Tariff baa the force and effect of Law . See L4ndr4m y. 

Florida pgwcr i Light Company, 505 So.2d 552 (Pla . ld DCA 1g97) 

(copy attfched aa SXhibit •a• ). It thus excuses PPL f o r 

liability in th8 instant case and i s fatal to the maintenance of 

a cause of action for trespass . 

• In the absence of special statut ory regula tions aetting up 
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some special .yatem for dealing WJ.th the subj ect, the rule 

usually tollowed by the courts ia t o hold justifiable a 

regulation whi~h is made by a publi c utility company in good 

fa ith, and enforced by it without diacrimination, unlesa it is 

plainly unreaaonable or outrageous tn ita general operatio n . 

Whether the court might itaelf have don.e differently, or even it 

it sees hardship in particular c:aaet1 , i s ru enough t o induce the 

courts to aet a regulation aaide or hold it [h.aal no 

justification . • (Citations omitted) . Flo r ida Power i Light 

Compaoy y. State ex. rcl . Halcpm . et al. , 144 So. 657, 658 (Pla. 

1932) , (cited in r•n4rum) . 

This Court ia without authority t o review the propriety ot 

FPL' 18 Taritf, aa only the Supreme Court can review Flori da Public 

Service Commi•aion (hereinafter •psc • ) actiona that relate to 

r ates or service. Fla. Conat, (article v, s . J (b ) (2); sectio n 

350 . 128(1), Pla . Stat. (1997). The approval by the PSC of FFL 'a 

Tariff is an ac tion which relat es to s e rvice and only the Supreme 

Court can review ita propriety. However, ahould this Court feel 

that it has the authority to rule on the propriety of FPL' s 

Ta.riff, the lilllitation of liability is valid, aa parties to 

contracts can limit their liability aa t o certain actiona . For 

example , parties can limit t:heir liabilit y f or their own ordinary 

negligence eo l ong aa the language in the hold h.armleaa clause is 

clear and unequivocal , ••• Qniywr•itY Pltza tbgpping Center ye . 

SteWArt , 272 So.2d 507 (Fla . 1973). 

Both the consumer and the power coq>any are bound by the 

3 



• • 
Tariff and must live by its terms. Malcolm, supra; Cohen y. 

Flor1da Powor & Light Co., 46 Fl .Supp. 29 (Pla. Dade Cty. Ct. 

1977). Further, the Tariff is not •imposed• upon t he consumer by 

FPL, as it ~t first be approved by the PSC, which has been 

mandated by statute to regulate public utilities. The taritf 

provision limiting PPL's liability in the instant caae has been 

filed with the Public Service Commission, L.J was in effect at 

the time this cause of action arose. The Supreme Court of 

Florida has upheld contracts between Florida power companies and 

their customers which limit liability. See Florida Power 

Corporation y. City of Tallabaaoee, 18 So.2d 671 (Fla . 1944) . It 

is not unuaual for there to be limitation of liability clauses in 

tariffs of regulated Industriea, and those clauses are routinely 

upheld by the courts. See Eight Air pcpg, y, Pan American , 254 

So.2d 564 (Fla. 3d DCA 1971); Lifo Sciences. Inc. ys. Ern9ry Air 

Freigh' Corp, , 341 So.2d 272 (Fla. 4th DCA 1972); Behrend y. Boll 

Telephone Co ., 363 A.2d 1152 ( P~ Super. 1976) . 

In LfDdtym y. Florida Poyer i Light Company, 505 So.2d 552 

(Pla. 3d DCA 1987), a customer eought to recover against PPL for 

negligent te~nation of service , and tho Th.ird District Court 

ruled that "tht Trial Cour; sgrroctly concludod. tho complaint 

fails to ICAtl I StUll of ICGiQD Cgr neqliqtDCI boCAUIO FiH'O 
tarif! (Rul e 2.5 ) oporacoa •• a limitation Cor ordinary 

neglioence• (emphasis added) . 

Baaed upon the forego ing, the Complaint fails to allege a 

cause ?! act ~on f or t~IIP&II &iainst PPL o~ i tt employees . 

4 
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WB:BRBPOU, FPL requests this Court to DiiJll\iss the Amended 

Complainc. Moreover, FPL requests that this Court enter an order 

pursuant to Section 57.105, Fla . Stat. (1997) requiring Plaintiff 

to pay FPL a reasonable attorney's fee. 

CDTinCATI OJ SDVICS 

I R'DDY C&JtTin , that a copy of the foregoing has been 

furnished via facsimile and by US Hail to: John Charles Heekin, 

Esq .• Plaintiff and Plaintiff's Attorney, 21202 Olean Blvd .• Ste. 
C-2, Port Charlotte, PL 33952, this ~day of November, 1998. 

s 

Plorid& Power ~ Light Company 

Joaq..U.n B. 
PBN: 230197 

ire 

Attorneys for Defendant 
9250 West Flagler Street 
Miami , PL 33174 
(305) 552-3866 
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