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P R O C E E D I N G S  

(Hearing convened at 9:45 a.m.) 

CHAIRMAN GARCIA: Good morning. I'd like to 

begin this special agenda conference. 

Commissioner Deason made a very good point. 

R lot of the people in this room are billing on a 

hourly basis so we wanted to be as quick as possible 

to make sure we move along on this issue. 

COMMISSIONER CLARK: There are at least two 

eormer Justices of the Supreme Court probably here to 

make sure we interpret their decisions correctly. 

CHAIRMAN GARCIA: I wish we could ask them 

to comment, but that said (laughter) we'll be working 

through it. I spoke with Mr. Jenkins and Leslie, 

Commissioners, and if you don't mind I was going to 

have them introduce the -- tee up the rec; go through 
the rec from the beginning to the end; do the 

dismissal and then all of the points of the rec. I 

would just request that we try to stay as quick as 

possible and then if Commissioners have questions, 

that's fine. We just reserve them to the end and then 

start the discussion. I also wanted to point out that 

Roly Marante from the Governor's Office who handles 

Central Florida issues and Hispanic Affairs for the 

Governor is here. 
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COMMISSIONER DEASON: Mr. Chairman, would 

you prefer that we kind of let Staff go through the 

entire rec before we start asking questions, or do you 

want questions as they go through? 

CHAIRMAN GARCIA: Since this rec is pretty 

substantive, and I assume that most of the people, and 

our press, as diligent as they are, and I know 

everyone in the audience has probably read it, but 

there's a lot of people that are listening in that 

probably don't understand some of the nuances here. I 

just wanted a quick walk-through just so we know what 

we're doing, and then we tee it up from there, if 

that's all right with the -- 
COMMISSIONER DEASON: That's fine. I agree. 

That's probably the best way. 

COMMISBIONER CLARK: Mr. Chairman, I know I 

heard you make a comment to Staff -- not up here -- 
about the quality of this recommendation, and it 

certainly is very good. I also appreciated the fact 

that when I had questions and asked for them to do 

further looking they were very prompt and provided 

that information. So they've done an excellent job. 

CHAIRMAN GARCIA: I have to concur with 

that. It was a fantastic rec. It was an enjoyable 

read, although it was a long read. And I never say 

0 0 2 4 5  I 
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that about recs. Okay. Very good. Leslie. 

18. PAUGH: Good morning, Commissioners. As 

you know we're here on the Staff recommendation 

posthearing of the joint petition for determination of 

need of the Utilities Commission City of New Smyrna 

Beach and Duke New Smyrna. 

The Joint Petition was filed back in August. 

We had four days of hearing and we had additional oral 

argument. What you have in the recommendation is 

Issue lA, is the primary recommendation to deny 

motions to dismiss. The alternative recommendation is 

to grant motions to dismiss. The remainder of the 

recommendation is on the merits of the case. 

With respect to the primary recommendation 

on the motions to dismiss, it can quite simply be 

summed up as both the City and Duke New Smyrna are 

proper applicants under the Power Plant Siting Act and 

Section 403.519. That determination is arrived at by 

analyzing the clear language of Section 403.503 which 

is the definition of applicant, electric utility 

regulated electric company. The City is one of the 

enumerated entities for an electric utility, 

therefore, an applicant. Duke New Smyrna is also one 

of the seven entities enumerated in the statute as an 

applicant in this situation. 

FLORIDA PUBLIC SERVICE COMMISSION 0 0 2 4 5 2  
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It's Primary Staff's position that the 

arguments made by Florida Power Corporation and 

Florida Power and Light constructing the statutes and 

going into statutory analysis and enactment are not -- 
do not have the greater weight of authority in this 

instance. It is not necessary to go beyond the clear 

statements of the statutes to find that they are 

applicants. 

In addition, Duke New Smyrna Primary Staff's 

position is that the applicants are applicants 

collectively and individually. In other words, it is 

not necessary for Duke New Smyrna to be a part of the 

contract with New Smyrna Beach to be an applicant on 

its on. It is as an EWG an applicant under the Power 

Plant Siting Act. In addition, the EWG comes within 

the Commission's Grid Bill jurisdiction in Ten Year 

Site Plan jurisdiction, so it is subject to the 

Commission's jurisdiction in a number of ways. 

Primary Staff's analysis of the dormant 

Commerce Clause and preemption arguments are that 

the -- they are important arguments, the Commission 
can discuss them, but that is not necessary in this 

instance to reach a decision on this. With that I'll 

turn it over to Alternative Staff. 

MS. JAYE: Good morning, Commissioners. 

FLORIDA PUBLIC SERVICE COl@fISSION 0 0 2 4 5 3  



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

7 

Alternative staff recommendation on the motions to 

dismiss has been provided to you in order to help 

highlight the arguments of the two movants in this 

case, that as Florida Power and Light Company and 

Florida Power Corporation. 

Alternative Staff's analysis summarizes the 

main arguments of these movants and the arguments are 

as follows: The first argument is that Duke New 

Smyrna makes an assertion that is subject to the 

Commission's Grid Bill authority at Footnote 8, 

Page 14 of the Joint Petitioners' brief. 

In the Joint Petition itself, the joint 

petitioners assert that Duke New Smyrna comes under 

Section 366.02(2) Florida Statutes. That is the 

statutory definition of electric utility. 

In the Alternative Staff recommendation 

you'll find that Staff points out that under ejusdem 

generis the construction of the statute makes the 

conclusion inescapable that the list of utilities that 

are found in 366.02(2) means utilities with some 

obligation to serve. 

Alternative Staff's second argument is that 

by its own merchant nature, Duke New Smyrna cannot 

provide the Commission with information required under 

at least two subsections of Rule 25-22.081 Florida 

0 0 2 4 5  
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Administrative Code. Under (1) of this rule the 

applicant is required to include a general description 

of the utility or utilities primarily affected, 

including load and electrical characteristics. 

cannot be provided for over 90% of the proposed power 

plant. 

This 

Under (4) of the rule, the petitioners are 

to provide a summary of major available generating 

alternatives examined. This list cannot be provided 

for 90% of the proposed power plant because there is 

no need against which to balance the capacity and 

energy which will be generated by the proposed power 

plant. 

Alternative Staff's third point is that the 

Nassau cases, which have taken up so very much of our 

time in this docket, define "applicant" as it is used 

in 403.519. And as it is used in 403.519 under the 

Nassau cases 'Iapplicant" means someone who has a need 

for the energy and capacity that will be generated by 

the proposed power plant. In other words, an 

applicant has to be tied to some retail need, some 

customer downstream who will need the capacity and 

energy. Once again, for 90% of the plant there can be 

no need shown because we don't know if there is or is 

not a need; whether it can be mitigated by DSM, load 

0 0 2 4 5 5  
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management, et cetera. 

Alternative Staff also points out under .3 

that in Order No. PSC 921210-FOF-EQ issued 10-26-92, 

the Commission made it very clear that the entities 

which are listed under 403.503 Florida Statutes, which 

was mentioned by the Primary Staff, are all engaged or 

authorized to engage in the business of generating, 

transmitting or distributing electric energy. A lot 

of discussion has been had that that is disjunctive. 

In the order which is cited, however, the Commission 

state unequivocally that, quote, "It is this need 

resulting from a duty to serve customers which is the 

need -- which the need determination proceeding is 
designed to examine.'' 

So once again, there's a tie in to customers 

downstream. And that ties in also very well with the 

need for presenting conservation measures which could 

mitigate the need for the power plant. We've not seen 

that for 90% of the proposed capacity and energy from 

this plant. 

Fourth and last argument for Alternative 

Staff is the constitutional arguments. Alternative 

Staff agrees with Primary staff it is not necessary, 

though the Commission may take these into 

consideration, the Commission does not have to go 

0 0 2 4 5 6  
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there in order to make the determination that the 

motions to dismiss should be granted. 

CHAIRMAN GARCIA: Commissioners, I was 

hoping -- if you want to just take it there, but I was 
hoping to simply walk over the 33 issues one by one 

really quickly. 

CO~ISSIONER CLARK: Well, I really think 

the first issue needs to be answered and then we'll 

see whether we should be answering the others. 

And I think we need to make that 

determination as to whether it should be dismissed or 

not. 

research on that. And I'm not sure whether the briefs 

brought the issues that I have questions on out and I 

And I have a couple of questions regarding the 

just didn't pick up on them, or there is some 

explanation that I have not understood. 

CBAIRMAN GARCIA: Commissioner, we'll do it 

at your pleasure. 

first we'll take the dismissal and then we'll work 

through the rest the rec. 

If you want to take the dismissal 

coMMIS8IO~ER CLARK: I think that would be 

helpful. 

Let me ask a question that has to do with 

the definition of "applicant*', Leslie, that you -- you 
say we should look to 403.03. 

0 0 2 4 5 7  
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MB. PAUGB: .503. 

CoWnISSIONER CLARK: Okay. Why do you think 

that definition applies to 403.519? 

MB. PAUGH: That position, on my part, is 

sased on the clear language of 403.519. What 403.519 

says -- 
COMMISSIONER CLARK: Let me just stop you 

:here. Because I looked at the history of 403.519 and 

: take it you are presuming that it is included within 

:he definition of that 403.519, the definition 

)f "applicant" applies because it is part of the Power 

'lant Siting Act; is that correct? 

Ms. PAUGH: That's correct. 

COMMISSIONER CLARK: Okay. Let me ask you 

ibout the history of that, because when 403.519 was 

iirst enacted it was not part of the Power Plant 

liting Act. 

MS. PAUGE: That's correct. 

COMMISSIONER CLARK: It was enacted 

.nitially as Section 366-point something. 

MS. PAUGH: .82. That's FEECA. 

COMMISSIONER CLARK: Right. It was part of 

'EECA, was it not? 

MB. PAUGE: That's correct. 

COMMISSIONER CLARK: How did it become part 

0 0 2 4 5 8  
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of the Power Plant Siting Act? 

IdB. PAUGH: It's not Primary Staff's 

position that it is part of the Power Plant Siting 

Act. It is clear under the statutory language of 

366.82 that it is part of FEECA. 

Primary Staff's point is that the definition 

of "applicant" is governed by the Power Plant Siting 

Act because 403.519 says so. 

What it says is ''On request by an applicant, 

or on its own motion, the Commission shall begin a 

proceeding to determine need for an electrical power 

plant subject to the Florida Electrical Power Plant 

Siting Act." Therefore, 519, for purposes of 

definition, brings itself within the PPSA by its 

express terms. 

COXMISSIONER CLARK: Let me ask you this: 

When 403.519 was initially enacted, it was 366-point 

what? 

M8. PAUGH: 82. 

COMMISSIONER CLARK: 82. And then 

apparently statutory revision decided to put it in the 

power plant -- in 403. That's not something the 

legislature did, statutory revision, did it? Is that 

right? 

MS. PAUGH: That was my understanding. 

0 0 2 4 5 9  
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COWI88IONEB CLARK: Is that how it showed 

up? 

But when it was originally enacted, it 

didn't use the term I'applicant'l, did it? It used the 

term ''utility. 'I 

1I8. PAUGH: Yes, I believe it did. 

COMJII88IONZR CLARK: And how was utility 

defined? 

MS. PAUOR: I don't have that information 

with me. 

COWIS810NBR CLARX: Well, it is in 865. 

Commissioners, I think this is important 

because we need to understand the sequence of the 

language. 

"applicant" in 1990. And I could not find in that 

statute what it meant by that change; whether it was 

broadening it and changing the term 

And there is a point -- it was changed to 

I have to say I was General Counsel then and 

I cannot remember that it had any significance. And 

the Nassau case came after it and certainly appeared 

to adhere to the notion that it had to be a utility 

with need to serve and use load. 

But let me just indicate that the laws of 

Florida 80-65, under Section 5 it has -- the short 
title is -- I can just read it to you. It says 

0 0 2 4 6 0 FLORIDA PUBLIC SERVICE COMMISSION 
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"Part 2 of Chapter 366, consisting of 366.80 through 

366.86, is created to read." Then it says "The short 

title is known as the Florida Energy Efficiency and 

Conservation Act." And it says, under the definition 

it says "For purposes of this part," which 366.86 is 

part of. 

It's clear from this that it is part of the 

FEECA. And so it is clear, in my mind, that being 

part of it, 'futility** means what it said in this 

definition, which means any person or entity of 

whatever form, which provides electricity or natural 

gas at retail to the public. 

back over to the Certificate of Need it says, "On the 

request of a utility, or on its own motion." 

to me at that point it was clear that it had to be a 

utility that served at retail. Do you disagree with 

that? 

And then when you go 

It seems 

118. PAUQE: Yes, I do. What you're arguing 

is Florida Power Corporation's interchangeable 

definition argument. 

COWISSIONER CLARK: Let's just go back to 

1980 when it was enacted. It says -- I'm willing to 

give it to you -- but it says "as used in this part" 
and that part includes that section. 

118. PAUGH: I disagree. It's an 

FLORIDA PUBLIC SERVICE COBDXISSION 
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interchangeable definition argument that's been 

brought forward. FEECA uses the word 98retail.lf FPC 

argues that retail, therefore, be inserted into the 

statutory definition of 403.503. That's not what 

403.503 says. And I think that the rules of statutory 

construction weigh very heavily in favor of giving it, 

the differences, the due deference, that apparently 

the Legislature intended with the changes. 

CONl4188IONER CLARK: You mean when they 

changed it in 1990. 

the only people that could apply were a utility, and 

"utility" was described as a utility that serves at 

retail. 

But at the time this was enacted, 

Let me go on to point out that that same 

section, further on, though, uses the term 

Ilapplicant. It says "The Commission shall also 

Expressly consider the conservation measures taken by 

3r reasonably available to the applicant." So they 

ised "applicant" down there. But when they said as to 

rho can do it, it was the Commission or a utility that 

serves at retail. 

Let me just put that aside for a minute. 

rhat was the section that enacted -- and, clearly, at 
that time it was part of FEECA, and I think was 

avidence of a concern about balancing conservation 

0 0 2 4 6 2  
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measures and the need for building a plant. 

But, Commissioners, then what happened was 

in 1990 it was amended. 

was changed to "applicant." But still that section 

was never brought within the term 'Iact1* as used in the 

definitions. Because if you look at 403.503 it still 

says "as used in this Act" and 403.519 is not part of 

the Act. Acts aren't chapters. The Acts are laws of 

Florida. 

And Leslie is right, the term 

But the question is: In 1990 it got changed 

and 'lutility" was changed to "applicant." And to me 

the question becomes was it with the intent to broaden 

it? And who knows? I mean, it doesn't appear from -- 
it appears that that bill was more of a reviser's 

bill. But I think what is significant is after it was 

-hanged, the Commission on at least two occasions said 

that an applicant must be an applicant that shows need 

to serve end use customers. And that is what Nassau 

says, in my opinion. 

I appreciate the fact that Leslie has made 

:he distinction that they were utilities that sought 

:o bind; they were entities which sought to bind the 

incumbent utility. 

ind also I was on the losing end of Nassau to begin 

with, I went back -- 

But if you look at the history -- 

0 0 2 4 6 3  
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CHAIRMAN GARCIA: You're dissent in that one 

is marvelous, I may just point out. 

COIMISSIOI?ER CLARK: Is there a dissent -- 
CHAIRMAN GARCIA: Is it the Nassau or the 

second one that you -- 
COIMISSIONER CLARK: Nassau 11. Gosh, I 

skipped over that. You know, maybe you better give it 

to me before I go on. (Laughter) 

But my point being that after it was 

changed, the Commission adhered to the notion that you 

cannot be an applicant without showing a need and I 

need some advice from the legal Staff now. 

I went back and looked at the transcript. 

And, Leslie, you had indicated to me there may be a 

concern -- I looked at the transcript of the agenda 
conference that you gave to me. 

out at that time it was not part of the record. 

guess I'm a little unsure about -- I feel like I can 
go back and recall and review what I said so that I am 

at least consistent when I made my decisions. And at 

that time I said I was of the view that "the 

applicant'' was a broad term. But that that applicant 

still had to show need to serve at retail. And that 

we should not dismiss the application, we may 

nonetheless deny it because it was -- wait a minute -- 

And you had pointed 

And I 

0 0 2 4 6 4  
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they were alleging need to serve, but they were not 

the ones chosen by FPL in that case, and so they 

couldn't show the need. And my point was, you know, 

we may not dismiss it but we can deny it because they 

didn't show the need to serve at retail. 

While you have suggested we should interpret 

that order as saying it was because they were binding 

the utility, that was not the basis of the decision. 

It was that they had to show a need, either by being a 

utility or having a firm contract with that utility. 

That was decided in the Nassau -- that was the 
decision in the Nassau case and that's, I think, what 

the Supreme Court also said. 

My point being, once it got changed to 

"applicantI8' the Commission interpreted that in no way 

changing the notion that it still had to be a utility. 

The only caveat that was put on there was self-service 

wheeling. And I think Commissioner Deason pointed out 

that self-service wheeling, you know, you can show 

you, personally, have a need for service and, 

therefore, would meet that standard. 

COHMISSIONER D M O N :  Speaking of Nassau, I 

think it's important to keep in mind that that issue 

was not before the Commission. The question as to 

whether an entity which was not seeking to bind a 

0 0 2 4 6 5  
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retail utility to be obligated to make purchases, as 

to whether they would or not be an applicant, that 

issue was not before the Commission. 

COMNISSIONBR CLARK: I understand that. But 

what was the basis of the decision was they could not 

show a need because they could not show a need to 

serve at retail. Let me see if I can find it. 

COIMISSIONER DEASON: I think that's a good 

decision. And I think that regardless of what we do 

here today I think that is a good decision. 

decision needs to stand. And before I can support the 

primary recommendation, I need to be assured that the 

decision here today would not overturn what Nassau 

stands for. And in my opinion what Nassau stands for 

is that a QF, or another entity, cannot come forward, 

on its own, without an agreement or contract with an 

existing retail utility to come forward and say 

"Retail utility ABC has the need and I want to feel 

that need, and, therefore, I have applicant status to 

meet the need of that retail utility." 

That 

NS. PAUGK: Commissioner Deason, that is 

absolutely what Nassau says and that's very different 

from what we have here. You're absolutely correct. 

This is a case of first impression for this 

0 0 2 4 6 6  Commission. Never before have we had an EWG come 
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before the Commission that does not seek to bind the 

retail ratepayers ultimately. 

from what we had with qualifying facilities that can 

force the utilities to buy their output. 

force it if they qualify. To me there's a huge 

difference in the case. 

That must be different 

They can 

CHAIRMAN GARCIA: Let's not -- because I see 
a vote for primary here if we can massage this. 

MS. PAUGH: I'm trying, Commissioner. 

(Laughter) 

CHAIRMAN GARCIA: Let's not miss the point. 

He's not that far. 

What Commissioner Deason is saying -- and 
let me tell you something, I can hold on to that 

proposition because I certainly don't want primary's 

recommendation to kick the door down on a process 

that's been established in this state. 

Ma. PAUGH: It does not do that. 

CHAIRMAN GARCIA: And maybe you should 

address then specifically his point. Because I think 

primary agrees with his commentary. 

YS. PAUGH: It does. That's what I'm trying 

to convey. This is the case of first impression. 

This is different. Nassau will be utterly untouched 

on its facts under the primary recommendation. That 
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law is good law. 

today. 

It was good law then. It's good law 

COMMISSIONER DBASON: Is the alternate 

position consistent with that interpretation of the 

impact on Nassau? 

WB. JAYE: Yes, it is, Commissioner. 

COMMISSIONER CLARK: I think I -- let me ask 
you this: On the Nassau case, was there a 

determination or was there a discussion that Ark and 

Nassau couldn't show a need, and that's why they were 

not granted the applicant status? 

YS. JAYE: Commissioner, I'm going through 

the Order right now trying to find that language, if I 

could have just a moment. 

COMMISSIONER JACOBS: While you're doing 

that, could I ask a question of Primary Staff? Does 

your distinction rest more so on the fact that there 

is no requirement to purchase the output from the 

plant or the fact that there is this contract with 

utility -- with the New Smyrna Beach? 
WB. PAUQH: With respect to the merchant 

capacity, so I'm not talking about the contract at 430 

megawatts -- 
COMMISSIONER JACOBS: Okay. So you're 

speaking about the merchant capacity. 

0 0 2 4 6 8  
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MS. PAUGH: That's correct. 

CHAIRMAN GARCIA: I'm sorry, what was the 

question? I missed it completely. What was the 

question? 

COIMISSIOm JACOBS: I was asking what does 

her distinction from this present case and the Nassau 

case rely primarily on. 

CHAIRMAN GARCIA: Got YOU. Okay. 

C O I M I S S I O ~  DEASON: Let me ask a question. 

It's right along these lines but it's a little bit 

different in the sense that if we were to strictly 

interpret Nassau to -- regardless of whether there was 
an attempt to bind an existing retail utility to 

purchase capacity or not, that any applicant has to 

show a need at retail, how do we mesh that 

interpretation of Nassau with previous decisions of 

this Commission to determine need based upon other 

than a strict retail need? And what I'm referring to 

is oil backout capacity that has been built in this 

state and was done for legitimate reasons but it was 

not done to meet retail need. It was based upon other 

factors; socioeconomic factors; trying to displace oil 

for economic reasons. 

MS. PAUGH: You're absolutely correct, 

Commissioner. There's a long history of Commission 

0 0 2 4 6 9  
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with respect to the oil backout. 

of existing capacity? 

Was it a replacement 

NR. FUTRELL: Yes. It was to turn down oil 

burning units. 

COMXISSIONER CLARK: So we were substituting 

one unit, we were not adding, right? 

NR. PUTRELL: Right. 

COMMISSIONER CLARK: And didn't we have a 

statute that indicated we should engage in oil 

backout? 

NR. FUTRELL: It was encouraged, correct. 

COMXISSIONER CLARK: 

mother legislatively articulated goal. 

So we were meeting 

NR. FUTRELL: Absolutely. 

COMXISSIONER CLARK: Let me ask you one 

Dther thing, and Commissioner Garcia it's something I 

Eorgot to ask, and Leslie and I talked about it and we 

lidn't see it in any of the briefs, and that is the 

lotion of the change that was made to the original 

?ower Plant Siting Act when it started referring to a 

'ertificate of Need. And the way that the statute was 

xiginally enacted it said -- and this existed, I 
:hink, up until 1990. It said -- when the board was 
looking at what it was supposed to weigh or look at 

when it was making a decision, it was to assure the 

0 0 2 4 7  I 
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Citizens of Florida that operation safeguards are 

technically sufficient for their welfare and 

protection to effect a reasonable balance between the 

need for the facility and economic impact. And 

there‘s more to that section. But then three was to 

provide abundant low cost electric energy. And that 

got changed in 1990 the same time “applicant’1 got 

changed. And, you know, if -- what did that mean? I 

mean, I think if the statute was like that now, we 

might have a, you know -- it might indicate there’s 
another way to show need. 

Was there any discussion in the briefs as an 

explanation of why that occurred? But it was later 

changed to specifically say you need -- you have to 
have a need, right? It references 403.519. 

118. PAUGB: Yes, it does use the word; 

there’s no question about that. 

COK?IISSIONER JOHISBON: I didn’t follow that 

last point you were making, Susan. 

COMMISSIONER CLARK: Well, instead of -- 
what happened was originally the things to be weighed 

by the Siting Board were -- among them was to provide 
abundant low cost electric energy. In 1990 that was 

changed and it was changed as part of the law then 

enacted, FEECA, indicating, I think, that there was 
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going to be a balancing between building plants and 

engaging in energy conservation. And there was to be 

a weighing. 

And then when it was absolutely necessary, build a 

plant to meet retail load. Then it would be a factor 

to be considered by the board. When it was changed -- 
sorry. (Pause) 

That they were to pursue conservation. 

It was changed in 1990 to say "to meet the 

need for electrical energy as established pursuant to 

Section 503.519 (sic).'' So it appeared to change it 

from assuring adequate abundant low cost energy to 

something different. 

118. PAUGH: Commissioner, one way I'd like 

to respond to that point is to point out that the type 

of facilities that -- the functional requirement is 
what I called it in the primary, the type of entities 

that are applicants is, in fact, stated in the 

disjunctive. It can be transmission, generation or 

distribution. 

COMNISSIONER CLARK: Now, you're talking 

about 403, the definitions for the Act -- 
MS. PAUGH: Right. That's correct. 

COIMISSIONER CLARK: -- which we have a 
lispute as to whether or not 403.519 is part of the 

4ct. 
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118. PAUGH: All right. Assuming for a 

moment that it is controlled -- I don't ever say that 

it is part of the PPSA. Clearly it's not. But it is 

controlled by the Power Plant Siting Act. 

disjunctive "or" indicates that the Legislature knew 

that there were entities that may be doing one or two, 

but not necessarily all three functions, and would 

come under the Power Plant Siting Act. 

That 

The logical extension of that language is 

that an entity that just engages in generation is, by 

definition, only a wholesale provider. I think that a 

very logical conclusion can be reached that the 

Legislature thought about a wholesale provider being a 

part of, and coming under, the Power Plant Siting Act. 

That position is reenforced by the fact that the 

Legislature also exempted certain types of providers; 

that is to say solar providers and steam under 75 

megawatts. 

generation. 

They knew there was different kinds of 

I will be the first to admit, and I highly 

doubt, that the Legislature sat around and thought 

about EWGs because they weren't even invented yet. 

But the statute covers it. The statute clearly allows 

for EWGs and forward-looking other type of entities 

that we don't -- 
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regulated. Then they don't fall within one of the 

seven enumerated entities. 

CHAIRMAN GARCIA: Name those entities for 

me. 

lls. PAUGH: City, towns, counties, co-ops. 

One moment. 

CHAIRMAN GARCIA: Okay. 

COXMIBSIWER CLARK: You know, Mr. Chairman, 

I know we're struggling with this. And I get 

concerned to some extent that we're dealing, I think, 

with what the law is and that's what our argument is; 

our interpretation of the what the law is. And I'm 

not sure that we would have much disagreement if we 

discussed what we thought the law ought to be. 

CHAIRMAN GARCIA: ne haven't even discussed 

it because she hasn't answered my question yet. 

if you could just walk through it real quick and then 

we can make that discussion. 

But 

Cities, counties -- 
MS. PAUGE: Towns, public utility districts, 

regulated electric companies, electric cooperatives, 

joint operating agencies, or combinations thereof, 

engaged in or authorized to engage in the business of 

zenerating, transmitting or distributing electric 

energy. 

0 0 2 4 7 7  
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CHAIRMAN GARCIA: 

M6. PAUGH: That is an electric utility 

I understand how you -- 

3 .503 .  

CEAITcIu# GARCIA: I understand. 

COIMIBBIOHER CLARK: You know, when we went 

through that hearing I wrote down a number of things 

that I thought, and I think Staff does a good job in 

the subsequent portions of their recommendation sort 

>f outlining the pluses of this kind of arrangement. 

I just have a concern that I don't think the 

law contemplated it, or the law, as it is written now, 

provides for it. 

You know, I did -- when I was up at NARUC, 
iaturally merchant plants and the whole issues of the 

:hanging environment get discussed. And I know there 

w e  states, and in this case I have a copy of the 

llirginia law which makes the -- you have one 
'ertificate of Need for entities that are regulated 

m d  would presume to put the facility in rate base. 

ind you have another means of pursuing it if you chose 

:o be a merchant plant. And I think they enacted that 

Last year, 1998.  You know, so that I think there is 

ralue to further looking at that. I don't think 

rhatever we decide here it stops here. I thought 

there were a number of things that were brought out at 
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the hearing that compel us to look at it further. 

But, you know, some of the concerns -- 
CHAIRMAN GARCIA: Absolutely, though, 

before -- because I don't want to gloss over that. I 

think that's a very important point. And maybe, Joe, 

you can address that because obviously that's in the 

body of this. But I believe that this recommendation 

causes for opening several dockets on specific issues 

ivhich have to do with the merits of this and what 

sffect it has on the future. 

NR. JBNKINS: Yes, Chairman Garcia. In 

Issue 33 whether Duke is approved or not, of course, 

the docket should be closed. But if Duke is approved 

there's a concern expressed during the hearing about 

the floodgates being opened. 

We would recommend, or we would like to open 

3 docket to pursue the idea of capping the percent 

reserve of merchant plants in Peninsular Florida. 

The FRCC utility group has adopted a 15% 

reserve criterion. 

level that that is too low. It certainly has not been 

:ested because the methodology they use is brand new. 

We're very concerned at the Staff 

Merchant plants Offer us a solution to 

solving that reserve margin question. And the reserve 

margin docket you opened up -- 
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CHAIRMAN GARCIA: which is a docket that is 

currently opened. 

MR. JENKINS: Currently opened, hearings 

scheduled for September. I would like to meet with 

you with the idea of not closing that docket, but 

turning that docket into a rule docket, capping the 

amount of merchant plants, and then selecting among 

the people who come in and ask to build a merchant 

plant among those who will build the most solar 

photovoltaic renewable capacity. 

CHAIRMAN GARCIA: If I'll not mistaken, also 

in this order -- because I don't want to just leave it 
on that, you also address the issue of the possibility 

of opening a docket on stranded cost, if I'm not 

mistaken; somewhere in there you touch on that fact. 

MR. JENKINS: Only if you think stranded 

cost is a concern. We, at the Staff level, do not 

believe it is a concern. But if you have concerns 

with stranded cost and you believe it's somehow in the 

wholesale market -- 
CHAIRMAN GARCIA: But I think you discuss it 

somewhere in the -- 
MR. JENKINS: Yes, we do. It's one of the 

issues. 

COMMISSIONER CLARK: Joe, which is more 

FLORIDA PUBLIC SERVICE COMMISSION 
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it has an impact, and that kind of impact potential 

merchant plants, I think is something that has to be 

looked at. 

MR. JENKINS: Under the purview of the DEP. 

But I would suggest to you that the air impact of this 

plant is minimal, and in all likelihood will displace 

much dirtier plants elsewhere and free up land 

elsewhere. 

COIMISSIONER CLARK: I don't disagree with 

you, Joe. But I think we have to be concerned. It is 

not just this plant. We have to be concerned with the 

repetition over and over again, and how that phenomena 

affects the policy the state may want to pursue with 

respect to building these plants and protecting the 

environment. 

MR. JENKINS: Then I would address that in 

the recommended rule with the cap and the solar 

energy. 

CBAIRMAN GARCIA: I think that may be a 

valid point, Commissioner. Certainly we may want to 

set some of these plants next to the fire-eating 

dragons, but that said -- that may be a very valid 
point, and it's something we may need to look at. 

if -- clearly we're looking at certain areas and the 

fallout from this decision today, absolutely. 

And 
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And, clearly, I rely, I hope they can rely 

on our expertise in that area to point out certain 

issues that are, by the very nature of what we may do 

here today, create all sorts of unexpected 

consequences. That is why I believe, for example, 

that the stranded cost issue important. I mean, I 

know that Staff sort of dismisses it after it gives 

it, I think, a thorough analysis but the truth is 

that's with one plant. 

and there were enough applicants that came before us, 

and Staff's interpretation, and hopefully the 

majorities' interpretation prevails on the primary, 

clearly there are going to be other plants. 

Commissioner Clark's point may be very valid, and some 

of the companies may have a valid point that they have 

some old generation which is not paid off; which is 

more expensive; which is being replaced by this much 

cheaper generation. And if that is a key, if that is 

an issue you believe we should have, I would strongly 

urge we keep it as part of the whole study that the 

Staff will do as a fallout of this. 

And if there was a possibility 

And 

comI88IoNER CLARK: I guess to some extent 

I was persuaded by Mr. Dolan's testimony; that 

regardless of what we do here it does require a 

comprehensive look, and it, in my mind, entails things 
0 0 2 4 8 4 
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that are beyond our jurisdiction to deal with, and 

that being the balancing of the environmental impact 

and economic consequences or nonconsequences. And I 

am concerned that -- 
CHAIRMAN GARCIA: But you clearly would 

agree that the Governor, sitting with the Cabinet as a 

Siting Board, also has some of those very same or 

similar concerns about these issues as well the 

environmental agencies of the state. 

COWWIB8IO#ER CLARX: Right. But one thing 

that concerns me is finding of need cannot be 

revisited when it goes to the Siting Board. It is 

presumed. 

CHAIRMAN GARCIA: Absolutely. 

COWWIBBIONER CLARK: And I don't think the 

Siting Board can reject a project because it doesn't 

think -- it says, "Yeah, we need it but we don't like 

the impact on the environment." 

MR. JENKINS: They have. 

CHAIRMAN GARCIA: They have. They've done 

it with Orimulsion. 

C O ~ I 8 S I O ~  CLARK: No, they did not. 

MR. JENKINS: Kathleen 500 kV. 

COWWI88IONER CLARK: They didn't. 

WR. JENKINB: They'd make it so tough that 
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the utility gave up. 

COlMIBSIOlJER CLARK: That is different than 

the board rejecting it. The board approved that, Joe, 

the Kathleen 500 line, right? 

MR. JEM(IIJ8: They sent it back to DOAH for 

the M F  study, and then they sent it back to further 

hearing, to DOAH hearings. They made it so tough that 

Florida Power said, "All right, enough is enough. We 

give up." 

COHNIBBIONER CLARK: My point being is there 

does not appear statutory authority to reject it 

outright. 

m. JEM(1IJB: Under a strict reading of the 

law you're correct; under a practical application, it 

has happened. 

COIQIIBBIONER CLARK: My only point being 

that I think when you have a merchant plant you might 

want to have a different evaluation. That because 

it's not absolutely needed to serve the customers, but 

it does contribute to a robust wholesale market, that 

how you weigh those different issues might be 

different. And I think in the Virginia statute there 

is the ability to outright reject it. 

Commissioner, I'm going to be quiet because 

I've monopolized this for quite a long time. I just 
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want to say that I believe that there are -- I think 
Nassau compels this decision, and I appreciate the 

distinction being made. And I might agree with that 

but for the fact that that point was never discussed 

as part of the -- am I wrong? 
HS. PAUGH: Yes. I have found the 

references in Nassau I. I will read them. 

CONNISSIOMER C-A: Okay. 

MB. PAUGH: This is the Supreme Court 

decision and it addressed the issue of being forced to 

purchase the power head on. "Under the cogeneration 

regulation, Florida utilities are required to purchase 

cogenerated power based on the utility's avoided cost; 

that is, the cost that the utilities would incur to 

produce the same amount o f  electricity if they did not 

instead purchase the cogenerated power from a 

qualifying facility." 

it again. 

of the cogeneration regulations, however, presented 

the awkward possibility that individual utilities 

would be required to purchase electricity that neither 

they nor their customers actually needed." It is in 

here. 

A few lines down they approach 

"Presuming need under the Siting Act by way 

C O N N I ~ ~ I O ~  cW: Well, you will agree 

with me it was not part o f  our discussion leading up 
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to the Nassau order. It was not in the Nassau order. 

And, furthermore, it points out that a finding of 

need, whether it's t o  build a utility plant or for a 

QF to build it, isn't the final say. We could still 

reject that when they came and asked us t o  put it in 

the cost recovery clause or in rate base. And, in 

fact, we've had instances, I think, where we've said 

to the utility, you know, even though we said there 

was a need, it doesn't look like that need is 

materializing. You need to back off. Don't build 

that plant or put it in later. I recall that. But 

the point is the need doesn't put it in rate base. It 

isn't a finding of prudency. 

CEAIRmN GARCIA: I hope you're going to 

continue participating in the debate, but I want t o  

make sure that some of the issues that Commissioner 

Clark has mentioned we could probably have come back 

to internal affairs as soon as possible, Joe. She did 

touch on, I think, some very significant points and I 

think points that need to be made. 

Clearly, if there are issues that are going 

to be derived from this decision that this Commission 

may make today, they may be moot at the end of the 

day. 

they are significant issues, which you should open a 

But if we do move forward they may not be. And 
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docket and have all of the players that are possibly 

impacted participate. 

COMllISSIONER CLARK: I don't know if it 

should be internal affairs but I certainly think an 

investigation into the merchant plant issue is 

appropriate. 

CHAIIUIIW GARCIA: Exactly. But to get all 

the -- because, Commissioner, I clearly -- I think 
this Commission relies on your expertise on some of 

these electric matters because of your national 

leadership to get a fuller picture of what may come 

in. And while -- again, I just stress the stranded 
cost thing. 

I know that Commissioner Deason may also have some 

derivatives that occur because of a decision following 

primary today. 

I certainly am not an expert on that but 

CO~ISSIONER JOENSON: Let me follow up on a 

couple of questions or issues raised by Commissioner 

Clark. 

One of them that you raised, I guess, the 

environmental emissions and how that should factor 

into our need determination process. And I concur, 

those are things that should be analyzed. 

My one fear, even though we said, both 

primary and alternatives, that we don't have to deal 
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necessarily and answer the dormant Commerce Clause 

question, I would think in that kind of analysis we 

would have to look at that issue because when we start 

framing issues in terms of, well, you know, there are 

certainly environmental emission standards and we want 

to ensure that our utilities that are here have the 

opportunity to meet those. Because if they were to 

come in later, they may have to build a plant 

somewhere else and it may cost us more. I think 

that's a relevant analysis to make. 

we start going down that road, the dormant Commerce 

Clause kind of arguments become more and more 

relevant. It's like wait a minute. It looks somewhat 

protectionist -- and maybe it is -- of the ratepayers, 
or maybe that's okay as long as we have a clear record 

and something that we can later defend. 

that that kind of an argument and that kind of an 

analysis, we would need to do that in a real record 

kind of way so that with a dormant Commerce Clause 

there's a balancing of state interest analysis that 

will later be done. But on its face, when you start 

making those kind of propositions or setting them up, 

you just have to be careful in the analysis. 

But I think when 

I would say 

One other point that you raised, it was with 

respect to -- I guess Leslie, perhaps, provided you 
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with some information that stated that IPPs and QFs 

were regulated utilities, so you're saying was Nassau 

then wrong, because perhaps they should have been 

applicants. And maybe that goes to a procedural 

issue. 

applicants, we could have said that -- I believe, 
given the criteria that we have, we could have said 

that but as it relates to QFs they must show a 

fact-specific need because of the ratepayer issue. 

And so we could have still reached the same ultimate 

conclusion because we're going to tie it to 

utility-specific as opposed to Peninsular Florida 

because we had a ratepayer concern. In this instance 

we don't have a direct ratepayers on the hook kind of 

concern. 

Even if we had determined them to be proper 

m. PAUGE: That's exactly correct. 

C O M H I S S I O ~ R  JOIMSOI?: And so I think we 

could still reach the same conclusion and not 

Nassau -- maybe your dissent where you said, "Well, 
geez, can't they at least be applicants?" And I think 

it was commissioner Easley that kind of suggested 

well, what are you talking about, a motion to dismiss 

or a summary judgment? Maybe had we done a little 

more thorough analysis, the procedural issue would 

have been teed up in such a way that they would have 
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been applicants but that we would have still found 

four QFs that can bound ratepayers that we find that 

they must show a specific need as it relates to a 

particular utility and that have not been 

demonstrated. 

COMMIBBIONBR CLARK: Yeah. At that point I 

had said it seemed to me that they could be an 

applicant. But it appeared to me that what was 

advocated, and what was the ultimate basis on what it 

was decided, was they couldn't show need, therefore, 

they couldn't be an applicant because need was to 

serve the retail ratepayers in Florida. 

WB. PAUGH: The short answer is that that's 

not the only kind of need that we have in the state of 

Florida, as evidenced by the rule that I cited to you 

in the oil backout cases that have been referenced. 

In that instance it was different because of the 

finding of the ratepayers. 

COmIBBIONBR CLARK: I would argue that oil 

backout did have need in it because it was replacement 

power. It was not additional power. So assuming that 

the plant was running and providing electricity, you 

can't just take it out of service without providing 

other electricity. 

COBRtI88IONER JOHNBON: In this instance -- 
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CHAIIUU# QMcIA: I'm sorry, you were going 

to say something, Joe? 

m. JBNKINB: 1 was just going to say the 

oil backout units were not a utility-specific need. 

It was a Peninsular need of 78 million barrels of 

imported oil that was to be reduced by 25% to whatever 

that is. There were no units taken out of rate base. 

They were left in rate base. 

state roughly 600 megawatts a year. Eventually we 

need all of the plants we have. 

We're growing in this 

CHAIRMAN GARCIA: I'm sorry, Commissioner. 

I interrupted you. 

COIMIBBIONER JOIWBON: That's fine. Let Joe 

finish up his response there. 

In this instance, Primary Staff, you have 

sort of a two-fold analysis as to how we can rule to 

not dismiss. And in that instance you first go to 

well, there is -- I guess under that need for power 
analysis you're saying well, there is a need. There's 

a demonstrated need. There's the 30 megawatts. And 

certainly there's going to be 484 additional megawatts 

but there is a tie to need for a utility. The City 

does have a need. 

together, you can tie them together and reach a 

determination of need based on the joint application. 

And if you want to tie them 
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w8. PAUGH: That's correct. 

COMMISSIONER JOHNSON: But you also say, 

"But, Commissioners, you can go a little further than 

that. You could unbundle these two things and 

find --'I even if the City had come forward with no 

specific need, that that would have been sufficient to 

go forward also. 

w8. PAUGH: That's correct. 

COMMISSIOmR JOHNSON: But we don't have to 

go that far. 

WS. PAUGH: No, we don't. 

COMMISSIONER JOHNSON: And if we were to 

look at this case and state that the joint petitioners 

have come forward and they've demonstrated need, and 

certainly they are building overcapacity, there are -- 
I guess my question goes to -- let me ask the question 
to where you go the most liberal interpretation; where 

we don't have to have any demonstrated need. The 

basis for that would be the oil backout, the 

precedent. Is that what you all are using for the 

basis of saying that we don't have to have specific 

need or any stated need in order to approve these 

?articular petitions? 

MR. FUTRELL: There is a need. It's just 

the need is based upon cost-effectiveness and not 
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additional reliability; megawatts needed to meet some 

reliability criterion. 

zost-effectiveness and that's a criteria you can make 

% finding upon. It's cost-effectiveness. 

The need is for 

COHMISSIONBR JOHNSON: And it could be the 

sole criteria. 

MR. PUTRELL: Correct. 

CONNISSIONER JOHNSON: And that's what we 

xed, the oil backout. 

MR. PUTRELL: You've done that before. 

MR. JENKINS: That's correct. We also have 

n plant site application before us scheduled for 

iearing around April lst, the City of Lakeland, which 

nppears to be in a very similar situation; just a 

:ost-effectiveness need. 

CONNISSIONER CLARK: When you say it was 

just a cost-effectiveness need, what were the cases 

ahere we did that before? 

BIR. JENKINS: It was four or five oil 

backout units and I think there's also one or two 500 

ICV transmission lines to Georgia. 

COMMISSIONER CLARK: They were also coal by 

dire. 

MR. JENKINS: Coal by wire. 

COMMISSIONER C W :  What did the oil 
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backout statute say? Wasn't there another goal of 

promoting oil backout? I mean, I think it's a 

little -- you need to be more disclosive of the 
background for that. 

1w. JSBIKIIJS: Yes. But -- there very well 
may be, but the Commission at that time would never 

have approved an oil backout program solely for the 

case of oil backout -- 
COBQIISSIONER CLARK: That's right. It had 

to be cost-effective. 

1w. JEmCINB: -- if it was not also 
cost-effective. So cost-effectiveness was the guiding 

criteria. And all those spread sheets I worked on for 

Commissioner Cresse, the bottom line was 

cost-effectiveness. Nothing else. 

COBQIIBSIOMER JOH#BON: But your -- I'm 
sorry, Susan. 

COBQII8SIOMER CLARK: The concern I had was 

you had a clear legislative direction that this was an 

objective to be accomplished. 

1w. JEMKIMS: The legislative direction had 

some vagueness to it. 

73 million barrels a year by 25%. That was us, not 

the Legislature. The Legislature has words, which are 

still in FEECA, called reducing scarce petroleum fuels 

We adopted the rule of reducing 
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or something like that. 

COIMISSIOIoEI( JOHWSON: But going back to 

maybe the first part of the analysis where we're 

saying there's a need here, there's at least a 

30-megawatt need and that certainly there's going to 

be 484 megawatts that aren't directly associated with 

the City's need. 

In my mind, I guess, this is kind of for 

Alternative Staff, what in the law says that we can't 

bundle those together? That there can't be more 

generation than the City needs in an application? And 

why do we even have to get to the secondary issue if, 

indeed, they have demonstrated utility-specific need 

but for not all of the megawatts. Why can't that be 

sufficient for us to pass upon this application? 

W. JAYE: The position that is iterated in 

Alternative Staff's recommendation is that the City is 

undoubtedly an applicant as to the 30 megawatts. The 

30 megawatts are needed and should definitely be 

sited. 

However, the applicant -- the joint applicants, and 
that includes Duke, cannot provide the information 

necessary under the statute and the rule to form a 

complete petition before the Commission in order for 

the Commission to make a determination of need for the 

It's very inexpensive power for the City. 
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entire plant as it is proposed. 

30-megawatt plant, bless it and go. But as to the 

size of it, for 90% of it we cannot perform our 

statutory duty and our rule duty to determine that it 

is, indeed, the best and least cost alternative. 

If it were a 

COIMIBBIONER JOIMBON: But you believe that 

all 514 megawatts must be committed and that the law 

requires that. 

M6. JAYE: I do not believe that that is a 

position that was taken in the Alternative Staff 

recommendation. I believe that the Alternative Staff 

recommendation went more to the fact that the 

information needed was not provided. 

COnMI88IOMER CLARK: Didn't they say that -- 
they indicate there's a need for the 30 megawatts but 

the rest of it is just consistent with the need for 

Peninsular Florida. They never make the allegation 

it's needed, do they? 

MR. FUTRELL: They say it's needed to 

improve reliability in the Peninsula. 

COIMIBSIONER CLARK: Did they say to 

improve -- I thought they just said consistent with. 
MR. PUTRELL: They do use the word 

"consistent," that is used, but the effect is going to 

be to improve reliability. 
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well, it's a statewide need. How do you reconcile 

those notions? 

llS. PAUGH: I don't think it's a great need 

to reconcile it because, again, the Nassau cases were 

related to QFs that could force the utilities to buy 

and bind the ratepayers. So it was inappropriate, the 

Commission felt, to base avoided costs on some 

statewide amorphous number. 

CHAIRMAN GARCIA: It would again force the 

utility's hand and the ratepayers to pay the 

difference. 

118. PAUGH: Yeah. Nassau is about 

ratepayers. 

for something that the utilities may or may not need. 

It's about ratepayers picking up the bill 

COlQIIBBIONER DEABON: Let say I think it's 

very critical that the purpose was to determine 

avoided cost. 

avoided cost was the very reason you just stated, it 

was to determine what the price was going to be for 

the capacity that the utility had an obligation to 

purchase. And how did that affect retail CUStOmerS? 

Well, at the very best it made them indifferent. It 

was not going to benefit them one bit. 

avoided cost. And some could argue looking at history 

now, that binding utilities, even in avoided cost, 

And what was the purpose of determining 

It was simply 
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with changes in economics is really detrimental to 

customers. 

moment, at the very best retail customers were 

indifferent. 

Retail customers are not at risk. We're not 

determining avoided cost to require a utility to 

purchase at that price. What we're doing is if this 

is approved, we'd be allowing a merchant plant to sell 

electricity if they can do it in the market. And they 

can only sell it in the market if they are doing it in 

a cost-effective manner, which means that if they are 

doing it in a cost-effective manner, they are 

displacing higher cost generation that otherwise would 

produce energy and flow it through the grid; i.e. that 

to me means there are benefits -- my mike keeps going 
out -- there are benefits to retail customers -- 
actual benefits to retail customers; not a question of 

retail customers being made whole or being unharmed. 

But even -- forsaking that argument for a 

We have a very different situation here. 

NS. PAUGH: Very well said, Commissioner. 

That's the Primary Staff -- or the Technical Staff 
recommendation. There are benefits to the customers. 

COMMI88IONER CLARK: I don't disagree that 

how the law might should be. I'm just pointing out 

what the history has been with respect to it and what 

the decisions have held. 
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COMMIBBIONBR DBASOH: Let me ask this 

question: 

the alternative position on the interpretation of that 

law -- and I guess I'll address this question to the 
Alternative Staff -- could a retail investor-owned 
utility come to this Commission and say, ''We've got 

adequate capacity but all our plants or old. 

inefficient. 

them. 

plant and it's going to be cost-effective to 

custorners.lt Can they demonstrate a need to this 

Commission to build that plant? 

Under the law as it is right now and with 

They are 

We're having environmental problems with 

We can build a state-of-the-art combined cycle 

(Pause) 

Ma. JAYE: I believe that under the analysis 

that is provided in the Alternative Staff 

recommendation that an investor-owned utility would 

not be able to do that because the old plant would 

still have to be in rate base, would still be paid for 

by the customers and the new plant would be paid for 

by the customers as well. And even if the energy 

yoduced would be cheaper, unless that utility could 

?rove that the difference between the price of the 

znergy and the amount for the two plants that would be 

included in each customer's bill every month was going 

to be a net gain and benefit for the customer, it 

rould not pass the cost-effectiveness test. 
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COIWIBBIONER DEABON: I assumed that in the 

question. I assumed that in the question. 

M. JAYE: If it's cost-effective and it 

passes the cost-effectiveness tests, it would appear 

to me should you accept the notion that there is no 

need that needs to be shown, i.e. there is 

absolutely -- 
COIJMIBBIO#ER DEABON: There's not a 

reliability need; there's an economic need. 

118. JAYE: I believe Alternative Staff 

stands for the position that economic need alone is 

not a sufficient basis for siting power plant. 

CONNIBBIONER DEABON: See, Commissioners, I 

think that's reason in and of itself to reject that 

interpretation. If we're going to interpret the law 

so strictly that we would be preventing our own retail 

investor-owned utilities from coming forward and 

demonstrating a need based upon good economics, I 

think that is the incorrect interpretation. 

Now, I understand Commissioner Clark's 

argument that we're not in a position here of 

determining what the law should say, we've got to 

interpret the law as it is. And I've always tried to 

abide by that. I'm a strict believer in that. But 

there are so many different positions and ambiguities 
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COIIMIBBIONER CLARK: I think the point being 

that your question was if it's economic and 

cost-effective to do that. 

obligation. 

in addition to what they are running. 

happened in oil backout. It was economic and cost 

efficient to do. 

that -- which I agree with, that they could not have 
foreseen this at the time it was enacted. And I agree 

with that. And it seems to me that it is important 

that that context be kept in mind. And I think that 

they are -- we have an obligation to say we think this 
is right for the ratepayers. But it is not just 

concerns about economics and what is right in terms of 

the cost of electricity. 

policy issues that are not within our jurisdiction 

with respect to the environment and the general health 

and welfare that I think it would be a mistake to 

engage in a administrative adjudication that doesn't 

also tee up this issue to the Legislature to give them 

the opportunity; that there's a new context. There's 

a new way of doing business. And here's what we 

recommend that we change and here are the other issues 

that have to be considered. We think it's a good idea 

to go that way. We recommend it. Here's what would 

They always have that 

But it has -- it can't be a plant that's 
And that's what 

You have brought up the notion 

There are other public 
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need to be changed and here are the other 

considerations you have to look at. 

COIMISSIONER D M O N :  Let me say that I 

agree with you that I think it's -- regardless of what 
interpretation we take here today, I think it should 

be fundamental that utilities that we regulate have a 

obligation to come forward to this Commission and 

demonstrate need if there is a need for reliability or 

if there's an economic need. 

My caution is I don't want there to be any 

decision today which would undermine or jeopardize 

that interpretation. 

the Legislature, I agree this is an area which 

certainly this Commission could use guidance from the 

ultimate policymakers in this area. But we also have 

the obligation, I believe, to look at the current 

situation. And if there are real benefits which are 

going to be derived, and can be derived sooner, we 

have to ask the question can we go forward? Do we 

have the flexibility still abiding by the statute? Or 

do we delay the real economic benefits which would 

result from this project for the benefit of getting 

guidance from the Legislature? And I think that's a 

very difficult question too. 

And as far as teeing this up for 

COMMISSIONER JACOBS: Do I take it from the 
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COMIIISSIONER JACOBS: Let me walk through 

the second Nassau decision then. I'm reading that to 

say that it didn't necessarily focus on whether or not 

this was a QF or not, and whether or not ultimately 

that QF could obligate the utility. 

The discussion there seemed to focus on that 

this was a nonutility generator. 

N8. PAUQH: I disagree. I believe that 

Nassau I1 is about QFs. If you look at the first page 

of the decision, it uses the words sort of 

interchangeably, but what it says, Wonutility 

electric cogenerators that propose to build a natural 

gas-fired power plant that would be a qualifying 

facility." I believe Nassau I1 is clearly limited to 

QFs; it's not a broader term. 

COIMISBIOMER JACOBS: When the opinion gets 

down to the holding where you want to be real clear 

about the breadth of your holding, I don't see that 

distinction at all. And even more so, I see the tone 

of the discussion having to do with the idea -- I'll 
just read from it here -- it says -- and I don't have 
the printed version, I'm looking at the electronic 

version. It says "The Commission determined that 

because nonutility generators are not included in this 

definition, Nassau is not a proper applicant. The 
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Commission reasoned that a need determination 

proceeding is designed to examine the need resulting 

from the electric utilities' duty to serve customers. 

Nonutility generators such as Nassau have no similar 

need because they are not required to serve 

customers. 

Now, help me understand how that logic goes 

from what that language says to only QFs as nonutility 

generators. 

MS. PAUGH: Nassau was a QF. Nassau came to 

the Commission with two petitions, a determination of 

need. 

contract with FPL. They didn't go to FPL to get the 

contract signed. They came here first. They wanted 

us to approve a contract that FPL did not want. And 

then they wanted us to tell FPL that FPL had to buy 

it. That's what Nassau was about on its fundamental 

facts before the Commission. 

contract with the utility in that case. I think 

that's significant. 

But they also came with a petition to approve a 

They didn't even have a 

coM1(xssIona JACOBS: DO you have a point, 

Joe? 

COMMISSIONER CLARK: I wanted to answer 

Commissioner Johnson's question. 

plants that were bigger than the need and the most 

We have authorized 
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recent one is Tallahassee. But it was -- in that 
case, a good portion of it, in fact, was needed. It 

wasn't an instance where one could argue it was the 

tail wagging the dog. 

shown that this size unit was the most cost-effective 

because it had the -- not only did it meet the need, 
it also helped them backout another unit, and, in 

effect, mothball it on a cost-effective basis and 

they, in fact, showed the need on that basis. 

It was a case where it was 

I think at some point if you have only 1 

megawatt, do you get to build 500? 

thing. 

It's that sort of 

CE?IIRMAN GARCIA: I think that that's one of 

the issues that I hope we'll be discussing also. 

Because I think we need to also establish a criteria 

there also. 

point. 

I think that may be a very significant 

I also point out how this decision goes also 

opens the door to a lot of municipals to figure out 

the problems that they are dealing on a daily basis 

with in the new market. And it's not a market we 

created. It's not at market that we lead here in 

Florida, although we've done a very good job of 

regulating for ratepayers, but it's a market that, 

nonetheless, is coming. That said, if there are no 
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more questions -- 
COIMISBIONBR JACOBS: We seem to have 

drifted way into the merits. 

motion to dismiss? 

I thought we were on the 

CHAIRMAN GARCIA: I understand. But I 

always cede to a former Commissioner's request we 

limit our discussion. I assume that that would 

happen. If you want to vote this out or -- 
COwI(IBBI0UER CLARK: Former Commissioner? 

CHAIRMAN GARCIA: I mean a former chairman. 

I'm sorry. Jesus. (Laughter) 

CONNISSIONER CLARK: Do you know something I 

don't know? 

CHAIRMAN GARCIA: No. NO. We were just 

recently celebrating your long and continued tenure at 

this Commission. I certainly wouldn't be saying that. 

Commissioner, if it's all right with you, I 

know we've drifted into the merits but it would just, 

I think -- since we've done this discussion, so we 
don't have to go back to it, I'd like to entertain a 

motion -- if someone has a motion. 
COwI(IB8IOllER DEABON: One quick question, 

please. 

CEAIRMAN GARCIA: Oh, my God. 

COMMISBIONER JACOBS: Well, I -- go ahead, 
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I'm sorry. 

COIMIBBIONER DBAEON: I want to make sure I 

understand. Primary Staff's position is that Duke, 

even without the -- there's not really a contract with 
New Smyrna but without -- even with the agreement, 
without their being co-applicants, they would have 

standing to come forward as their status as a 

regulated utility, i.e. an EWG; to come forward and to 

demonstrate a need based upon economics and not a 

utility-specific need for reliability. 

118. PAUGH: That's absolutely correct, 

commissioner. 

COIMIBSIONER DEABON: Okay. And also they 

are a regulated utility not only as an EWG but they 

would be subject to this Commission's regulation under 

the Grid Bill. Is that also part of your 

recommendation? 

MS. PAUGH: That is absolutely correct. AS 

well as the Ten Year Site Plan provisions. 

COIMIBBIONER DEMON: Okay. So they are 

regulated at the federal level as an EWG; they would 

be regulated by this Commission under the Grid Bill, 

Ten Year Site Plan, and obviously if we agree with 

Staff, they would be regulated consistent with the 

Power Plant Siting Act. I guess my question is would 
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there be any difference between our jurisdiction under 

the Grid Bill for a traditional IOU retail utility and 

a merchant plant utility? 

118. PAUGH: Not that I'm aware of but I will 

turn that over to technical Staff. 

MR. JENKINS: I don't know of any 

difference. 

COMIIBBIONER CLARK: Would you ask that 

question again and let me hear the answer? 

CONNIBBIONER DEMON: My question -- it's 
been established under Staff's interpretation that 

this company, Duke, if they build this plant, they 

would be subject to the Commission's jurisdiction 

under the Grid Bill. My question is would there be a 

difference in that jurisdiction under the Grid Bill 

for Duke versus the way we exercise that jurisdiction 

traditionally for a retail investor-owned utility? 

MR. JENKINS: There would be no difference, 

just as there's no difference for a municipal or 

cooperative utility engaged in generation. 

COMIIBBIONER JACOBS: We talked about that 

and it was my understanding that that -- you came up 
with legally binding language that says it's subject 

to the Grid Bill, because they declared it but I 

still -- where are we coming from with that? 
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COMMIBSIONER CLARK: You can't agree to 

jurisdiction. It's either there or it's not. 

COMMIBBIONER JACOBB: They agree to it but 

we can't -- we can't move forward on that. 
CowI(ISSI0NER CLARK: I would be interested 

in that too. 

and Ten Year Site Plan? 

How do they come in under the Grid Bill 

]Is. PAUOB: It's Section 366.02 of the 

Florida Statutes. It is quoted in the primary portion 

of the recommendation on -- turn to Page 24, please, 
you'll see the discussion regarding the Grid Bill and 

Ten Year Site Plan. I quote 366.022 "Duke New Smyrna 

has proven that they are as investor-owned electric 

company which is what an electric utility is defined 

as under the Grid Bill." And it is no stretch to 

reach that definition. They are. 

COMMIBBIONER D W O N :  Okay. Let me follow 

UP. 

COMMIBSIONER JACOBS: I'm sorry -- 
COIMIBBIOIJER DEASON: Go ahead. 

COMMISBIONER JACOBS: I remember now where I 

lost it here. That's only if we approve this. 

MB. PAUGH: That's correct. 

COMMIBSIONER JACOBS: If they never get 

beyond this -- 
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MS. PAUGH: What do they do? 

~ I S 8 I O b 7 B I 1  JACOBB: Yeah. 

MS. PAOGH: Is that your question? There's 

an open question, in my opinion, that they could go to 

ilolusia County and build this plant anyway. As you 

recall, they came to us for a declaratory statement 

isking whether or not they had to come through the 

?ower Plant Siting Act. We correctly declined that 

lecision because it was a matter of policy applicable 

statewide, so it was inappropriate for a declaratory 

judgment action. 

Cn that case we lose any jurisdiction over them. 

But that is still an open question. 

CHAIBlUw GARCIA: That said -- 
CCU6XISSIOb7BI1 DEASON: I have my follow-up. 

Given the Grid Bill authority that you've 

just stated, if there were a situation -- and this 
iypothetical may not really bear any merit in reality, 

>ut, nevertheless, I'll give it -- if we were in a 
situation in the state where we were at a capacity 

shortfall and we needed as much generation as 

?ossible, and Duke New Smyrna plant somehow was 

selling power north out of the state and it was 

jetting a higher price than what they get in the 

state -- I know that's difficult to understand because 
if we were in an emergency here, do you think the 
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prices would be higher here, but just for the sake of 

this argument -- would we have authority under the 
Grid Bill to require Duke New Smyrna to put that 

energy into the grid -- or maybe they were saying 
their prices weren't high enough and they weren't 

Milling to generate at all, and we're saying, "Well, 

I'm sorry about the prices you're going to get. 

need it for reliability purposes. Generate from that 

plant.'' Would we have authority to do that under the 

;rid Bill? 

We 

MR. FUTRELL: We believe the Governor and 

3abinet would have the authority in a emergency to 

issue an Executive Order requiring them to serve 

Florida needs in that kind of a situation. 

CHAIRlIMl GARCIA: Great. That said -- 
COMIIIBBIONER CLARK: Let me just follow up 

Are you saying that -- w a s  the m a that bit. 

question premised we would not have enough electricity 

dthout it? 

MR. FUTRELL: That's correct. 

CO1MISBIO10ER CLARK: We could tell them they 

vould have to generate for in Florida under the Grid 

Bill. Where is the Grid Bill again? 

W .  PAUGE: The citation for the Grid Bill 

is also in the recommendation footnote that was -- 
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those helpful footnotes. 

COMNIBBIONER CLARK: I've told her I didn't 

like footnotes. 

CHAIRM?iN CURCIA: You know, sometimes I only 

read the footnotes. Not in this case but -- 
ME. PAUGH: I'm going to defend my footnotes 

to death. Page 16 recites the Grid Bill chapters. 

They were Section 366.04(2), 366.04(5), 366.05(7) and 

366.05(8). 

-1- GARCIA: Are you finished with that 

answer? 

ME. PAUGH: I was just going to say I happen 

to have a handy copy of all of those various sections 

with me, if you'd like to take a look at them. 

CIiAIRmAM GARCIA: While Commissioner Clark 

reads through that, I want to go back to that question 

because it was a question we sort of touched on at the 

hearing but I think we didn't go on, but I think it 

makes a lot of sense. 

I know it was a complete hypothetical when 

Commissioner Deason at one point was saying that is a 

possibility. But if it were. However, I want to ask 

you on real terms could that be a possibility? Or if 

we were in a crisis state, do you not think that the 

plant would not only be selling in Florida but would 
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be selling at the higher places that would be 

available in Florida at that time? 

MR. JBNXINS: That's the more likely 

scenario. The idea that Duke would be selling to 

Georgia is possible but not very probable. 

CEAIRNAN GARCIA: Okay. 

COIMISSIONER JOIWBON: So under the -- if we 
have jurisdiction, as it's stated in the primary, then 

they would have -- or the transmission line loading 
relief rules, all of those would apply to Duke. 

MR. JEMKINS: All of that would apply if 

they are approved and defined to be an electric 

utility. The real thrust, I think, of Commissioner 

Deason's question was if we somehow find that they are 

not an applicant and not an utility, and as Leslie 

says, they go build anyway, which is an open question, 

and then we have no jurisdiction under the Grid Bill, 

I'm not sure what we can order them to do when. I'm 

not sure we can require them to be part of the FRCC 

and obey by all the transmission loading relief rules 

or all of the relaying rules that the FRCC has that 

may be unique to the state. 

question. 

saying they are not a utility, I'm not 100% sure just 

what happens. 

It's just an open 

If you go down the path of denying and 
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CBAIRNAN GARCIA: Okay. All right, that 

said, is there a motion? 

CONNIBBIONER JOBLQBON: Mr. Chairman, I have 

a motion to make. 

primary recommendation as stated. 

With respect to 1A I would move the 

CHAIRHAN GARCIA: Okay. Is there a second? 

COIMIBSIONER JACOBS: I'm uncomfortable with 

the interpretation there. I can reach the result but 

I don't follow the logic. I think it is a broad 

interpretation to say that purely because there is no 

obligation to retail customers, that we take that 

interpretation away from those cases; say purely 

because there's no obligation to retail customers then 

we can make that leap to say this is the kind of an 

applicant we can bring in wholesale. 

COIMIBSIONER JOENBON: What would you like 

to see changed? 

CONNISBIONER JACOBB: I'm okay saying 

because our -- we have to deal with the idea of what 
kind of contract it is, I think, without question. I 

think the Court in Nassau said if you come in with a 

contract, nonutility generator, then you get to come 

in the door. 

gets to come in the door. 

In my mind that's what 1A is about: Who 

Now, we have to deal with all of the other 
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issues after that, about the quality of that 

application, and we, then as a matter of public 

policy, will evaluate them. You merge everything -- 
CHAIRMAN GARCIA: So you're narrowing it 

further. 

CONMISSIONER JACOBS: Right. 

CHAIRNAN QARCIA: And how would you narrow 

it? 

COWILIBSIONER JACOBS: 1A says who gets to 

come in the door. And I think it's a fair reading of 

the statute and prior Commission interpretation of 

that statute and the Nassau cases that a joint 

applicant who comes in, particularly in this instance 

with a municipality having demonstrated that this is a 

cost-effective purchase for them, they can apply; they 

can come in the door. 

C E A I R ~ N  GARCIA: But we're squeezing that 

on the motion to dismiss. You may not be agreeing 

with all of the rationale, but you're just agreeing -- 
you're clearly seconding the motion in the sense we 

dismiss this. Then you may want to address that as 

part of the merits, is what you're saying? 

COIMISSIONER JACOBS: Yeah. I think -- 
COIWISSIONER JOIWSON: I was thinking those 

issues were brought up -- 
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CHAIRlIMl GARCIA: Those are in the merits. 

COJJNISSIOMBR JACOBS: Right. I was afraid 

we were saying a bit much on 1A. 

COIMISSIOMBR JOHNSON: Let's make sure. 

COIMISSIONER GARCIA: No. 

COlwISSIOlJER JOHNSON: Let's make sure. 

CIULIRNAN GARCIA: Okay. 

CONHISSIONER CLARA: That they have -- they 
can't be an applicant on their own. They've got to 

come in with New Smyrna and then the issue will become 

is the entire amount needed. 

C ~ I B S I O M B R  JOHNSON: Right. 

CHAIRNAN GARCIA: But the recommendation 

says that. 

CONMISSIONER JACOBS: That's why I asked 

that question specifically. 

interpretation that that's just a coincidence of these 

facts. 

and under that interpretation they could have been an 

applicant. 

I was getting the 

They could have showed up with 580 megawatts 

CIULIRlIMl GARCIA: As long as they had a 

contract, is what you're saying. 

COHUISSIONBR JACOBS: Well, yeah. 

CHAIRNAU GARCIA: And I think Staff wouldn't 

disagree with that. 
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CObM288IONER CLARX: But they don't have a 

contract here. 

WB. PAUQH: The primary recommendation says 

that they may be applicants individually and 

collectively. 

ColQIISSIONER CLARK: And I think what 

Commissioner Jacobs is saying is they have to come in 

with -- they can't be an applicant in their own right. 
COIMISSIONER JACOBS: Right. 

CO1MISSIONER JOENSON: And that issue is 

discussed in Issue 1 but -- I saw that as an Issue 1 
when we get in and start refining some of the facts. 

But if we need to refine it -- 
ColQIISSIONER CLARK: But the point being, I 

think the primary says -- if you buy into the 
rationale is that they are an applicant in their own 

right because they are a regulated utility. 

commissioner Jacobs is saying is he doesn't agree with 

that. 

need to serve it retail. They are a co-applicant a6 

long as there is that. 

And what 

They must come in with an applicant that has a 

CHAIRHAN GARCIA: There's a need. What's 

the distinction? Wait. Now I'm worried. What is 

your distinction between what Commissioner Jacobs is 

saying and what Staff wrote, because I'm not catching 
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his objection is to the EWG alone coming in for a need 

determination; it must be as a co-applicant with the 

City. 

CHAIRMAN GARCIA: I could have sworn when 

Commissioner Deason asked that question -- correct me, 
Zommissioner Deason, if you -- that we defined it 
exactly the opposite, or am I missing the point of 

your question before? 

C ~ I 8 8 I O N E R  DEABON: I'm not sure. Because 

ae've taken a turn here with this last round of 

pestions. 

b d  I've got some further questions to try to clarify 

ahere we are. 

I ' m  not sure where we are at this point. 

CHAIRMAN GARCIA: That's fine. 

COlMIB8IONER DBMION: What I just heard you 

say is that under Staff's primary recommendation New 

smyrna could have come in -- forget Duke for a 
moment -- in and of themselves, as a utility, they 
zould come in and say, "We've got a need for 30. What 

ae want is economic to build this size plant and what 

ae're going to do with the excess is that we're just 

going to sell it on the market." 

they could have done that? 

Are you saying that 

NS. PAVGE: I think I may have muffed it. 

c o ~ I 8 8 I O N B R  D W O N :  I thought that's what 
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you said. And that's a new twist. 

HS. PAUGH: It is. And I think I may have 

muffed it. 

NR. JEIIAINS: What she really has to put in 

there is saying that it's cost-effective. 

Let me make another statement, is that the 

motions to dismiss do not deal with the situation of 

it being cost-effective to New Smyrna Beach. 

motions to dismiss only deal with the merchant plant 

portion of the application. 

The 

If you threw out -- if you approve the 
motions to dismiss, you still have the open question 

of can we certify or approve this plant based on the 

cost-effectiveness to the retail serving utility, New 

smyrna Beach, because it is getting a bargain in the 

deal. That's a totally separate question. 

CHAIRMAN GARCIA: The distinction that 

Leslie failed to make is about the efficiency of it. 

MR. JENKINS: Because the efficiency -- 
because I think it's more because it's a loss leader. 

CEAIRNAN GARCIA: Right. 

HR. JENKINS: It's probably about a 50% 

discount. 

COMMISSIONER DEASON: I think we need to be 

clear because here again, back to my concern, I don't 
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want to do anything here that jeopardizes my belief 

that our regulated retail utilities, primarily the 

IOUs which we have rate regulation over -- that 
there's nothing there that would prohibit them, 

prevent them coming forward to demonstrate a need 

based upon economics. 

second. I know this is a total hypothetical. 

Let's reverse this for just a 

What if Florida Power and Light were coming 

in and saying, "We only have the need for 30 megawatts 

right now." 

WR. JENKINS: But welve got a good deal -- 
COMMISSIONER DEABON: "But we can build this 

size plant and the economics are such that we can sell 

it on the market." 

MR. JENKINS: If it passes the 

cost-effectiveness test compared to all other 

alternatives we would recommend approval. 

COMMISSIONER DEASON: Another twist. What 

if they were coming in and saying, vfFor that amount of 

plant in excess of the 30 that we need, we don't want 

to put it in rate base. We want to the sell it on the 

market and let us keep whatever profits we make." Is 

that something we could consider? 

MR. JENKINS: Yeah. We'd recommend approval 

of that. But the problem with that is you'd also have 
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to march up to FERC arm in arm and get FERC approval 

for them to sell at market prices because they have 

market power in the state. 

COWIISSIONER DEASON: And there are certain 

criteria within the federal act, which if we certify 

to the federal authority that we can monitor it and 

make the cost separations or whatever, then there 

could be an exemption granted; is that correct? 

MR. JENKINS: I think those exemptions go 

more to can they construct a plant, not to whether 

they can charge market prices. 

We, in a sense, before the Policy Act was 

passed in 1992, kind of did that with the Tampa 

Electric Hardy plant, if you recall, around -- I don t 
know what year, 1989 or '87. Remember Tampa Electric 

Hardy is an affiliate of a transmission-owning 

utility, so they would not qualify under FERC's 

current rules for market power pricing. 

But we went up there. We sent various 

pleadings and FERC eventually approved -- albeit this 
was before they came down much harder on this notion 

of EWG and market pricing. 

Yes, I think it can be done. I think if 

Florida Power and Light were to come in and say they 

wanted to build a merchant plant, we, Staff, would 
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recommend approval. 

arm in arm up to Washington with FPL to see if we 

could we get FERC approval of it. 

And we'd also recommend marching 

COIoIIBBIO#ER DEASON: That would allow them 

to sell at market rates as opposed to cost based? 

MR. JENXINB: That's correct. And it's only 

FERC policy. I don't believe it's federal law per se. 

CONHI88IOHER CLARK: Well, it is -- they are 
implementing the federal law. 

NU. JZMKINB: In my opinion they've gone a 

bit beyond it. 

COlMIBBIOlSER CLARK: Thank you. (Laughter) 

COIoIIB8IO#ER JOHNSON: But with respect to 

the proposition we would have the ability to go to 

FERC to request that they be allowed to sell at market 

price under the law. 

NU. JEMXIIIB: That's correct. 

COIoIISSIONER CLARK: We would have the 

ability to do that? 

MR. JZMKINS: Of course we would. If 

Florida Power and Light wanted to build just a pure, 

raw merchant plant, and we wanted to certify it, we 

thought it was a good deal and cost-effective to 

Florida Power and Light's other customers or somehow 

benefited the state, there's nothing to prevent us 
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from going to Washington and camping out on FERC's 

door until they approve it. 

CO~MIBBIOHER CLARK: What would they 

approve? 

CHAIRNAN GARCIA: That would certainly get 

them to approve it. 

COYYISBIOHER CLARK: What would they 

approve? 

MR. JENXINB: Approve the sales from that 

plant to be at market prices. 

COI(MISSI0NER CLARX: Well, I guess -- you 
know, my point is they're either going to be market 

prices or cost-based prices, or whatever it is, when 

they consider that they have market power. 

MR. JENKINS: That's correct. 

coI(M18810mR CLARK: The point being -- it's 
still up to us to determine -- what they can charge 
with respect to what FERC allows has no bearing on 

what we can do in terms of the power plant siting. 

HR. JENKINS: That's correct. And my 

recommendation would be that we go and make sure that 

they can charge market prices for an FPL merchant 

plant. 

COIMISBIOMER CLARK: Why would we care? 

HR. JENKINS: Why would we care? Because we 
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have to think of all of the customers in the state, 

not just FPL. 

CONNISSIONER CLARK: Why would we care if 

it's not in rate base and doesn't affect the 

customers? 

NR. JENKINS: Because other utilities would 

be buying that power and be getting cheaper 

electricity. Tampa Electric. Sebring. 

C ~ I S S I O N E R  CLARK: Not necessarily. 

You're assuming that market price will be below cost. 

MR. JENKINS: That's probably correct. But 

I'd like to have the choice of being able to buy 

instead of blacking out. 

COIMISSIOLOER CLARK: Whether or not it is 

market priced or cost based has no bearing on the 

issue of Siting Act. I mean -- 
MR. JENKINS: I -- 
COlIlIISSIONER DEABON: It has no bearing on 

the issue of us siting it. 

a retail investor-owned utility would even consider 

building a merchant plant. Because if they have to 

build it and sell it at cost, there's no economic 

incentive to do that. 

It has bearing on whether 

NR. JENKINS: That's correct. That's better 

said. 
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C O L M I B B I O ~  CLARK: Yeah. But I thought -- 
the notion of whether or not we would approve it would 

be tied to whether or not we could assure that they 

would have market prices. I don't think it is. 

1w. JENKINB: No. We couldn't assure that. 

We would have to do the camping out in Washington. 

CEAIRIIMI CUBCIA: A prospect that sometimes 

looks favorable. 

We have a motion, and I think, Commissioner 

Jacobs, we had a second, or are you taking back your 

second? 

propose an amendment to the motion? I just don't 

think -- I think what you're saying, and narrowing it, 
I think, goes to Issue 1, but I'm sure Commissioner 

Clark could defend your position. 

Or are you narrowing -- would you like to 

COMMIBBIOIYER JOENBON: See, to me it struck 

me that this 1A went to the issue of whether or not 

there were proper applicants. 

opportunity in 1 to deal with the need and 

And we'll have an 

cost-effectiveness analysis. 

I like the analysis as it's written. I 

believe that it's pursuant to and consistent with the 

statute. We had all of the discussions about once we 

do this, and understanding the analysis and how it has 

been laid with respect to who is a regulated utility, 
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we'll have jurisdiction, grid jurisdiction. We'll 

have jurisdiction to look at natural gas consumption. 

Determine if there needs to be oil backup, extra 

capacities. There's all sorts of things that are 

provided in here that I think with respect to that 

initial determination as to whether they are 

applicants or not, that the recommendation is on all 

fours. 

1IR. JENKINS: That's correct. By taking 

jurisdiction we can impose those other requirements. 

And if we don't take jurisdiction, it's up in the air 

what we can do. 

COIMIBBIONER CLARK: But, Commissioner 

Johnson, your motion is that Duke New Smyrna can be an 

applicant in its own right. 

COWIIIBBIONER JOHNBON: Uh-huh. The next 

question -- they still have to do a need assessment. 
Got to determine if it's cost-effective. They could 

come in here -- a merchant could come in here and say, 
"Look, we want to build a gazillion megawatt plant." 

"Oh, you're an applicant. Come on in." NOW, they 

might have wasted their time because we will determine 

that it wasn't cost-effective. 

CHAIBXAN GARCIA: There was more criteria 

involved. 
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COIMIBBIOMER CLARK: That's what I argued in 

Nassau and I lost. 

ColMIBBIolsEIIl JOBIYBOM: And I agree with you. 

I read that last night and I said Susan was on point. 

CHAIRHTW GARCIA: You were right way back 

then. 

CONNIBBIOMER JOBIYBON: But in that case 

Commissioner Deason -- the point that made it 
different, they might have been an applicant but I 

think ultimately it should have been dismissed because 

you were trying to tie them to Peninsular need when we 

really were dealing with binding utility-specific 

ratepayers. 

CONNISBIOMER CLARK: I think really what -- 
CBAIRWbN GARCIA: What you were saying 

then -- 
COIMISBIoNER CLARK: No. You know, I think 

that the result was correct -- 
coM(IBBI0NBR JOHNBON: The result was 

correct. 

CONNISBIONER CLARK: -- in that case. I 

think what happened was that there was a sort of 

recognition that because you had to show need and need 

was tied to serve to the retail ratepayers of Florida, 

there's no point in saying a person can be an 
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applicant if they don't have a contract or aren't a 

utility. So it sort of married up those concepts when 

it denied it. 

it dismissed, I thought you should just deny the 

application because they couldn't show need. 

I thought you should just say -- when 

C O N N I B B I O ~  JOHNSON: Exactly. And this is 

consistent with what you thought but -- 
CONNIBBIONBR CLARK: Right. But the end 

result is the same and you're just taking two steps 

where the Commission took one. 

CONMIBBIONER JACOBS: I see it very much 

that way. 

steps, undue weight can be given to this portion of it 

more so than the latter discussion. 

My concern is that because you take it two 

I'm concerned that undue weight can be given 

to the idea that you get in the door with any caliber 

of showing and then we look at that. 

ought to narrow the scope of who gets in the door or 

be very clear -- 

In my view we 

CHAIIUUW GARCIA: I think that's what they 

did there. 

COIMIBBIOHBR JACOBB: Be very clear. 

CHAIRMAN GARCIA: But that doesn't change 

where we end up. 

still creating the criterion, which this 

In other words, the final product is 
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recommendation does. 

Let's remember where we are, We're on a 

motion to dismiss. 

discussion on the motion to dismiss, which is fine. 

And we can have another eight hours, although I'm 

scheduled to leave at seven tonight, so we won't go 

any further than that. 

We have had a two-hour-plus 

What I know is where we are now is at a 

motion to dismiss. And this motion to dismiss 

clearly -- at least in my opinion, but -- clearly 
we're past that. Now, the criteria you're speaking 

about, I think I might agree with the limitations that 

you want to put on it, on the criteria. 

think that this motion almost follows Susan's former 

reasoning when she dissented on this. 

applicant. There's no question about it. So can we 

go on? I think that's the question that is posed by 

the motion to dismiss. And then it's narrowed out in 

the 30. 

Because I 

They are an 

CO1MISSIO~ER CLARK: But you see, if I was 

wrong that time, then Nassau is saying -- I mean 
if --. 

CHAIRMAN =CIA: I understand what you're 

saying. I understanding what you're saying. 

CO1MI88IOHBR JACOBS: I'm uncomfortable. 
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COIOLISSIONER DBASON: What Nassau was 

saying -- we need to clarify this -- in my opinion -- 
and I didn't write the order or recommendation but I 

did vote on it -- was that Nassau could not 
demonstrate need. They were not coming forward 

saying, "We want to build this plant based upon 

economics," because they wanted to do it at avoided 

cost, which was no benefit to the customer. The 

customer was indifferent. So they were not doing it 

for economic reasons. 

demonstrate need was to say that it was needed for 

reliability to serve customers of a specific utility. 

And we were saying, no, you don't have retail 

customers to do that so you don't have that need 

either. You struck out on both. You're not doing it 

for economic reasons and you don't have the retail 

need to do it. You're not an applicant. 

So the only way they could 

COIMIBSIONER JOHNSON: Is that a second? 

co1MIS8IONER JAMBS: I was about to say 

while I'll uncomfortable, I don't want to belabor -- 
we can proceed on. But I do have those reservations 

and we can do it later. 

CHAIRMAN GARCIA: We can address that in 

Issue 1. Is there a second? 

conMIB8IONER DEASON: I second the motion. 
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CHAIRMAN GARCIA: All right. All those in 

favor signify by saying "aye. Aye. 

COIMIBSIONBR JOHMBOM: Aye. 

CONNIBBIONBR DEABON: Aye. 

CHAIRMAN GARCIA: All those opposed. 

COIMISBIONBR CLARK: Nay. 

COYYIBBIONBR JACOBB: Nay. 

CHAIRlIMl QARCIA: Okay. We have a four-one 

vote. 

CONMIBBIONBR CLARK: No. No. He voted nay. 

CHAIRMAN GARCIA: Oh, I'm sorry. I thought 

he voted for it. Three-two. Thank you, Susan. 

All right, Joe? I guess this is your -- let 
me ask you a favor. We've gone a while and it just 

strikes me that we'd probably be fresher if we take 

ten minutes. And 1'11 ask you, Joe, I think Staff has 

read this. I think -- I mean, the Commissioners have 
read this. I'm sure most of the people in the 

audience have read this. If I could ask you to simply 

sum it up; walk through each issue, not too detailed 

because I think Commissioner Deason may have some 

points, and I'm certain Commissioner Jacobs is going 

to have a few issues that he's going to want to 

discuss. And that will make it easier. So let's do 

this -- I'm sorry? 
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w8. PAWGH: Before we get to the merits of 

this, we have two more legal issues. They are Issues 

1B and 1C that will require a vote. 

CEAIRNAN GARCIA: Do I have a motion on 1B 

and lC? 

COIMIBBIOMER JACOBS: Move Staff. 

COIMISSIOMER JOHNSON: Second. 

CEAIRXAN GARCIA: We've got a motion and 

second. All those in favor signify by saying *laye." 

COIMISBIONER CLARK: Which are those? 

w8. PAWGH: 1B and 1C. 

COIMISSIOMER CLARK: Yes. But what is the 

substance? 

w8. JAYE: Commissioner, 1B is the Motion 

for Reconsideration filed by Florida Wildlife 

Federation. 

COIMIBBIONER CLARK: All right. And the 

other one is? 

CEAIRXAN Q ~ C I A :  Motion to Strike 

Additional Authority Letter to be letter granted. 

COIMIBBIOMER CLARK: Got YOU. 

CEAIRNAN GARCIA: Okay. There's a motion 

All those in favor signify by saying and second. 

"aye. 'I Aye. 

CONNIBBIONER C W :  Aye. 
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COIMISSIONER JOENSON: Aye. 

CONNISSIONER JACOBS : Aye. 

ColMIBSIONER DEASON: Aye. 

CEAIRMAN GARCIA: All opposed? Okay. 

Eive-zero. 

So we're going to take a ten-minute break. 

Zommissioners, if we can keep it at ten -- I know I'm 
the greatest culprit there. But if we could keep it 

to ten, and we'll be back and Joe will walk us through 

it a sentence apiece. Let's get through the 33. And 

chen the Commissioners can add questions after we 

einish. 

(Brief recess is taken.) 

- - - - - -  
CEAIRMN GARCIA: All right, Commissioners, 

ue're going to get Joe to walk us through some of the 

iigh points of the recommendation and we hope he will 

>e brief so then we can argue some of the -- 
m. JENKINS: Thank you, Chairman. 

I'm just going to touch on Issues 1, 24 and 

13. Those are, I think, the main policy issues in the 

:ase. In writing this up we put most of the matters 

in Issue 1 because that's where it seemed to fit the 

lest. 
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Commissioner Jacobs was suggesting this -- there are 
two ways to certify the plant. 

more restrictive way or more traditional way. 

that is to certify it as cost-effective to the 

applicant. In other words, much like an oil backout 

unit where we certify 2,000 megawatts with zero 

kilowatt need. 

The first way is a 

And 

In this case here we have a retail serving 

utility that needs 30 megawatts. It can get a deal, a 

loss leader. Everyone is aware of why Duke is giving 

them a loss leader, and we can certify it as 

cost-effectiveness to the applicant. 

Your second choice there is to certify the 

remaining 484 megawatts as a raw, naked merchant 

plant. Either one -- 
CHAIRHAN GARCIA: We can do either one but 

we don't have to take both. 

HR. JENKIIW: That's correct. 

CHAIRIlMl GARCIA: Which, if I'm not 

mistaken, was Commissioner Jacobs' issue, which I hope 

he will realize he could be a fourth on the other 

motion. But nonetheless, the distinction here, the 

very specific distinction is that Staff here breaks 

it. 

to understand where we were. Because I think we 

And Staff says that is why I'm -- because I want 
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danced around the same issue, and I understand where 

Commissioner Jacobs got stuck because I almost voted 

against the motion when I started thinking about it. 

You had to open it as wide as possible just to get in 

to where we are now. Now we can narrow that scope. 

NR. JBMKIMB: If you wish. 

Issue 24 is the stranded cost issue. I 

bring it up only because if there's interest in 

opening a docket on this, I'd like to do that. I 

don't think it's necessary, but if you want to I need 

to be clear that that's what you want me to do. 

And Issue 33 is the simple issue, close the 

docket. There has been expressions that we opened the 

floodgates. Again, I do recommend opening a docket, a 

rule-type docket. Maybe converting our reserve margin 

reliability docket into something where we don't force 

the utilities to build higher reserves in this 

questionable period of electric reliability but give 

some credence to merchant plants filling at least a 

10% reserve margin, and selecting from the 

oversubscription by who will build the most solar 

photovoltaic units. 

CHAI- GARCIA: But that's to be 

decided -- 
MR. JEMKIMB: That's to be decided at a much 
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later date. 

CHAIEuu# GARCIA: Right. Why do we have 

that photovoltaic in there? 

NR. JEMXINS: We saw it in Duke and -- 
CHAIBWUO GARCIA: We thought it was a good 

idea -- 
NR. JENKINS: We thought it was a good idea. 

And FEECA has not generated much photovoltaic. We've 

got 10 kilowatts from an FPL green pricing program, 

but nothing of the magnitude of 150 kW, and we thought 

it would be a nice way to jump-start it; create jobs 

in Florida. Maybe even sell photovoltaics around the 

world. 

CHAIRMAN GARCIA: Okay. Let's see. You've 

got authority now. Just elbow him when he goes too 

far. 

C O 1 M I S S I O ~  JOBNSON: Where is the 

photovoltaic argument in -- is it in Issue l? 
CHAIRMAN GARCIA: No. 

NR. JENKINS: No. It's in Issue 33. 

COWIIIBSIONER JOBNSON: Not stand-alone, but 

as you all discussed, the 150 megawatt photovoltaic -- 
MR. JENKINS: 150 kilowatt. 

COlU4ISSION~ JOENSON: Is that in issue. 

MR. JENKINS: 33 -- 
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NU. FUTRELL: It's in Issue 1, and it's also 

in the conservation issue, which is, I believe -- 
WR. JBMXIMB: It's just mentioned. It's not 

mentioned as a part of a comprehensive plan. 

C ~ I B S I O W E R  JOHIYBOW: I guess where I have 

some questions, and you can tell me where it is. 

NU. JBMXIWB: Page 119 and 120. 

CONNIBBIOMBR JOIMSOW: It strikes me that 

somewhere in the analysis you all talk about that and 

like as if it were, as I think it should be, an 

important part of the analysis and calculation when 

we're looking at the need and cost-effectiveness. 

you also state that there's some uncertainty as to 

whether or not the plant is really going to come on 

line. 

But 

NU. JENKINS: That's correct. 

COI(IIIBBI0NER JOIMBON: Where is that 

discussed so -- 
WR. FUTRELL: Page 60. 

CONNIBBIOHER JOIMBOW: So that is in this 

first analysis. Okay. Issue 1. 

IbR. JENKINS: Yes. Don't let me gloss over 

that fact. We're not sure from the record if there's 

any binding agreement that the 150 kW solar 

photovoltaic will be built if this plant is approved. 
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CHAIRMAN GARCIA: Commissioners, I guess we 

can just tee it up. I was just going to just since -- 
I guess I'm going to try to sort of narrow it. We can 

take it issue-by-issue or maybe we can make a broad 

description of what issues we think are important and 

then go down the row. 

I think Issue 1 is clearly by far the most 

important one. And I guess I'll start it off. I 

think we should limit it. I believe we should use the 

more standard criteria that this Commission has used 

in the past. 

Commissioner Deason stated: That to play you need 

some type arrangement, some type of commitment to sell 

power to a particular person, and that's part of the 

entry or the fee. 

I believe it speaks to some of what 

C O M M I B B I O ~  DEABON: You're putting words 

in my mouth. At the appropriate time I'll respond. 

CHAIRMAN GARCIA: NO. ~ 1 1  ~ ' m  saying is 

that it just strikes me that it keeps the format of 

this Commission and the issues that we're going to be 

discussing at this Commission -- I think it keeps them 
in a much more direct manner. And I guess -- I open 
Issue 1. I know some of you may have questions and 

the like. 

COIMIBBIONER D W O N :  Well, I believe in the 
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previous vote, and I'm not wanting to reconsider that, 

but in the previous vote, on a three-to-two vote we 

approved Staff's primary which indicated that an 

applicant -- and this could have been Duke by itself 
without the City. Of course, that's not the factual 

situation here. We have them coming hand in hand. I 

would note, though, that there's not a contract 

between the two. I would also note that this plan is 

being planned, financed, built and operated and is 

going to be priced and everything by Duke, not by New 

Smyrna. 

So for us to put a limitation, which could 

be interpreted that we would only consider a merchant 

plant is if there is an agreement of some megawatts to 

provide at some preferable rate, I think is bad 

policy. We shouldn't do that. 

Now, New Smyrna, obviously that's the facts 

of this case. And if this gets approved obviously I 

would feel that Duke would have to abide by the 

agreement and do what they are going to do for New 

Smyrna. And those facts stand on those facts. But I 

wouldn't want -- now this is just one Commissioner 
speaking -- I wouldn't want it to be interpreted that 
the only way this Commissioner would ever consider a 

merchant plant if there is a retail utility that's 
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getting some megawatt-hour commitment from it at some 

preferable rate. 

CHAIRNAN GARCIA: I wouldn't go that far 

either and that's not my position. But what is my 

position is there has to be a need of some sort in 

Florida. And that I'm sorry, I probably narrowed it 

too much. What we're doing is there has to be some 

need, is what I think that Staff says in its first -- 
NR. JENKINS: A co-applicant need. See, 

that flies in the face of what Commissioner Deason 

just said. 

COMHIBBIONER CLARK: It gets back to the 

issue on the first one. 

COMHIBSIONEB DMBON: Either you can 

demonstrate need on economics or you can demonstrate 

it on reliability; one or the other. 

MR. JENKINS: Okay. 

CEAIRNAN GARCIA: Right. 

COMHIBBIOloER CLARK: But I do think the 

Nassau Power case stood -- and my argument there was 
that you need to show need to serve retail ratepayers. 

So, you know, what is needed? Is it the 30 megawatts 

or is it the whole plant? 

COIMIBSIONER DBABON: For the whole plant to 

be built I think you're going to find there's a need 
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for the entire amount of capacity. 

I think you cannot say there's a need for 30 

so go build 400, 500 or whatever. 

CONNIBBIONER CLARK: I agree with that. 

CONNIBBIONER JACOBS: How do we sit this -- 
if we follow this rationale, how do you stand this 

decision beside those decisions where we deny portions 

of needs that have been applied for? 

WR. FUTRELL: I know Florida Power 

Corporation several years ago applied for four units 

to come on line in the late 1990s. And the Commission 

decided that two units were needed but that the other 

remaining two, there was some question as to whether 

the actual megawatt need would develop, and, 

therefore, it was decided to hold off at that time. 

so only two of the units way approved. 

C O ~ I S B I O N E R  CLARK: And what was the need 

that had to develop? 

WR. FUTRELL: It was a megawatt need. 

COYIIIBBIONER CLARK: A need to serve what? 

To do what? 

WR. FUTRELL: Florida Power's customers. 

HR. J m I N B :  That case is distinguishable 

because it was a need way, way out into the future. 

Co1oII8BIONER JACOBB: Without any 
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distinction I guarantee you're going to see a 

800-megawatt unit show up. So that will be a criteria 

that will enter into that evaluation or that analysis 

there? Whether or not. 

NR. JENKINS: That's the question before 

you. Do you want to restrict it to having a 

co-applicant utility getting a discount price, loss 

leader? 

CONNISSIONBR JACOBS: No. That's not the 

issue necessarily. 

NR. JENKINS: Or do you want to say that we 

accept applications for raw, naked merchant plants. 

And there doesn't seem to be any middle ground in 

there. 

CONNISSIONBR JACOBS: What I understood you 

to say is that we would consider some cap as to 

reserve margin. 

BIR. JENKINS: Oh, yes. The cap tends to go 

with the more raw, naked merchant plants of having a 

roughly 4,000-megawatt merchant plant cap or eight 

Duke equivalents. 

COMMISSIOLIER JACOBS: Who gets the build at 

4, OOO? 

NR. JENKINS: We would select from the 

4,000, or the eight Duke equivalents as to who would 
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build the most solar photovoltaic capacity. 

CONNISSIONBR JACOBS: But that's yet to be 

decided. 

NR. JENKINS: That's yet to be decided. 

CHAI- QARCIA: That's a proceeding in 

which this Commission is going to open a rule docket 

and we will figure out rules to do that. 

NR. JBNKIISS: Precisely. 

CONMISSIONER CLARK: Rules to do what? 

NR. JENKINS: What cap to set. Would it 

have a cap, what cap to set, and how to select from 

any oversubscription. 

CONMISSIONER DEA8ON: That's certainly an 

issue for another day. 

NR. JENKINS: Hopefully. 

COILIIISSIONBR JACOBS: I may be wrong here 

but in the City of Kissimmee, did -- did we have a 
instance there where we also did not approve all of 

the requests? Maybe it was FMPA, a FMPA facility. 

But seems like I remember something where the City of 

Kissimmee had this site where they had asked to build 

all of the units but they had not built all of them 

and we just approved them now to build the last unit 

there. Was that the case? 

MR. JENKINS: No. 
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COIMISSIONER JACOBS: That's not the case. 

C-ISSIONER CLARK: What, again, is the 

need that is being met by the entire unit? 

NR. JEMKINS: The entire unit makes the 30 

megawatts cost-effective to the City applicant as a 

loss leader. In other words, it's just like Wal-Mart 

pricing something real cheap -- 
COIMISSIONER CLARK: I understand that. 

NR. JENKINS: Okay. 

COMMISSIONER CLARK: I understand that. But 

I'm still trying to tie it to the statute. Where does 

the statute -- 
NR. JENKINS: Oh. Cost-effectiveness to the 

applicant utility. 

COMMISSIOMER CLARK: Where does it say that? 

WR. JENKINS: It's in one of the criteria in 

the Plant Siting Act in the disjunctive. 

NR. FUTRELL: Page 61, the third criteria is 

whether -- "The Commission is take into account 
whether the proposed plant is the most cost-effective 

alternative available." Also in two, "The Commission 

is take into account the need for adequate electricity 

at reasonable cost." So cost-effectiveness and costs 

are twice cited in the statute. 

COMMISSIONER JOHNSON: And then in your 
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analysis, I guess Section 5 where it says "other 

matters within the jurisdiction to which it deems 

relevant," is that where you all are pulling the FEECA 

statutes and the goals there with respect to 

photovoltaic? 

MR. JlanrIlsBr That's probably going to be 

correct, although we really haven't gone to any great 

detail on that. But, again, that's a future date. 

But you're quite correct. 

C ~ I B B I O N B R  JOIWBON: Is that something 

that was factored into Staff's analysis today as to 

need? 

MR. JENKINB: Not to the in-depth of the 

question you just asked. 

CONMIBBIOHER CLARK: Joe, let me ask you a 

question about this. 

similar situation and the particular -- I guess I'm a 

little confused. You seem to say that the need is 30 

megawatts. 

Now, if a utility -- if we had a 

MR. JENKINS: That's correct. 

COIMISSIOHER JACOBS: But it is the 500 that 

makes its cost-effective because it comes out -- 
HR. JENKINS: That's correct. The two are 

inseparable. 

CONNI8SIOHER CLARK: The two are 
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inseparable. 

NR. J6NXIN8: But for the 484, low cost 30 

megawatts would not exist. 

CONUISSIOlVER CLARK: So if we had a 

situation where we had a number of applicants come in 

willing to provide 10 megawatts out of a 500 plant, 

and suppose they provided it at zero cost, could we 

deny that application? 

NR. JBMKINB: I'm sure you could deny it. I 

probably wouldn't recommend it. But I would also make 

it subject to this cap provision that we're going to 

have, discuss at a later date. 

Frankly, the cap, in my mind, does lend 

itself much better to the raw merchant plant 

application. 

CONMISSIONER CLARK: But you would lose 

control over the number of megawatts built in the 

state if you didn't tie it that way. 

NU. JBHKIN8: NO. It would still be 4,000. 

Your question really goes to the more raw, naked 

merchant plant. 

The issue you really pose is we have a 

different first-in-line type problem, and that is, the 

first eight cities have to come in hand-in-hand with a 

cost-effective application and we would be denying the 

FLORIDA PUBLIC SERVICE COMMISSIONOO3552 
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other 10 or 20 cities. 

CONN16610NER CLARK: Well, then why is it -- 
why wouldn't it be determined to be arbitrary and 

capricious with respect to the latter ones because 

they are denied the same deal that was given to the 

Eirst one? 

Ita. JmIN6: The only criteria we would 

select among -- if there are 20 cities under the first 
scenario, if 20 cities came in and only eight could be 

milt the Duke 500-megawatt size, we would select from 

them who would get built the most solar photovoltaic, 

so it would be kind of a bidding. 

CONNI66IONER CLARK: That is your suggestion 

IS to what we should do. 

~IR. J m I N 6 :  Yes, it is. And that's for a 

Cuture date. 

C ~ 1 6 6 1 0 N E R  CLARK: So you're saying that 

Decause the 30 megawatts are needed, and it's being 

provided at less than cost to the City -- 
MR. J m I N 6 :  Right. 

COwMI66IONER CLARK: -- that we should 
spprove the whole amount. 

MR. JgNKIN6: That's correct. 

cOwIII66IONER CLARK: We should find there's 

a need for the whole amount even though there is not a 
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need to serve demand. 

NR. JEBlKIMB: That's correct. Just like the 

oil backout units. 

CONNIBBIOlwR JACOBS: Issue 8 we deal with 

the cost-effectiveness issue. Are we making a 

determination on Issue 1 on that by virtue of this 

decision on Issue 8? Are we going to make the final 

determination as to cost-effectiveness? Which is the 

final statement on that? 

ILR. JENXIIYB: Well, I have no problem in 

doing it all in Issue 1. But remember these issues 

were strung out by the intervenors for whatever reason 

you can surmise, much more detailed than we, Staff, 

would have written. 

CONNIBBIOMBR JACOBB: Well -- 
1w. JmIIYB: I mean, if you vote for 

Issue 1, Issue 8 is in a sense moot, but -- 
COIMIBBIONHR JACOBS: That kind of was a 

concern of mine. 

Let me just explore some questions here 

about the concern I have. 

I went and looked at some other need orders, 

and we've looked at the issue of cost-effectiveness. 

It has historically entailed a fairly comprehensive 

and involved analysis. In particular I looked at the 
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City of Tallahassee. 

was done there to look at all of the elements that 

were a factor in the cost-effectiveness of that plant. 

And a very sophisticated study 

Iw. JENKINS: That was among competing 

generation technologies where there was really no 

clear winner because a lot of the competing generation 

technologies had similar costs. 

worth them for over 20 or 30 years, demagnify the 

differences, the differences were only a few percent; 

not a vary large number like we have here. 

number, $18.50 a megawatt-hour, I would estimate in 

the Tallahassee case -- well, the former director of 
Tallahassee is here and I can't ask him. I think it 

was about $35 a megawatt-hour. 

And when you present 

This 

CO~ISSIONER JACOBS: You referenced the 

$18.50 price that -- 
MR. JENKINS: Right. 

COIMISSIONER JACOBS: That brings me to the 

crux of my concern. That amount, I question whether 

or not we can make the full assessment of 

cost-effectiveness by looking at that amount. 

it's been -- the record, while it may not absolutely 
make this as conclusion, I think it's pretty clear 

that that's a very favorable rate that was given to 

the City of New Smyrna Beach pretty much as you 

I think 
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characterized it a loss leader. 

NR. JENKINS: Right. 

COIMISSIOkJBR JACOBS: And, at best, will 

probably only cover the entitlement of New Smyrna 

Beach. The 31st unit of production out of this unit 

would -- 
XR. JENKINS: Be much more. 

C~IsSIolJER JACOBS: -- very likely be 
more. 

The point that I came to is, we've 

historically engaged in this very elaborate, up-front 

analysis of cost-effectiveness when we've made a 

determination of need. And what I see happening here 

is essentially deferring that analysis to two things. 

One is the operation of the wholesale market, and two, 

to the actions that will be required of our users that 

buy from this plant. 

NR. JENKINS: Okay. I think what you're 

getting to is the fact that the agreement for 

New Smyrna Beach to obtain the $18.50 per 

megawatt-hour is not a fully signed agreement. 

COIMISSIOkJBR JACOBS: No. I'm sorry. 

XR.  JENKINS: You're not getting to that. 

C O W I ~ ~ I O M E R  JACOBBI Where I'm going is 

over in Issue 8 and Page 81. The issue there is, is 
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this plant the most cost-effective alternative 

available. Now, as to the 30 for New Smyrna Beach, 

that's probably not an argument there, particularly at 

the prices stated. 

NR. J-INS: That's correct. 

COIIYISBIOMER JACOBS: Okay. And if we make 

our decision on that set of facts, and on only that 

relationship, I think, perhaps this argument is moot. 

But we're making a decision on the 500-plus megawatt 

plant. 

NR. JE#AIHS: Well, as to pricing you're 

only making a decision on the $18.50. 

what the pricing will be of the remainder. 

We have no idea 

C O I M I B B I O ~  JACOBB: Exactly. Now -- and 
now you understand exactly what -- where we have 
historically devoted extensive thought, care and 

concern to that very issue. 

CHAIRMAN GARCIB: But we voted that 

extensive thought, concern and everything else because 

those that are going to be paying for that are the 

ratepayers of Florida. And we have -- the ratepayers 
of Florida are on the hook; the ratepayers of Florida 

are going to pay for it and the company that we 

regulate is working in a monopoly environment that we 

have to be aware because they can build more and still 
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the ratepayers pay. 

COIMISSIOIPEB JACOBS: I agree. It was going 

into rate base. That was the scenario tLat would 

happen there. I don't have any problem with that. 

Here's a paradigm shift. We're now saying that it 

won't go into rate base, I agree. Ratepayers aren't 

immediately on the hook. 

CHAIRIUIS GARCIA: No, ratepayers are not on 

the hook. How are ratepayers on the hook? 

COlMISSIONER JACOBS: The only way -- well, 
the way they are on the hook is if this power ever 

shows up in the wholesale market. 

CHAI- GARCIA: It's still not on the 

hook. They're only going to be on the hook if the 

power that's on the wholesale market -- excuse me. 
They're never on the hook. 

for this power. 

They're never on the hook 

How do they become on the hook? 

HR. JENKINS: Commissioner Garcia, the way 

they can get on the hook is if some utility like 

Florida Power and Light signs a 20- or 30-year 

contract. 

CHAIRIUIS GARCIA: Which has to come through 

this Commission. 

HR. JLMAINS: No, they would not, because -- 
CHAIRMAN GARCIA: FPL doesn't have to sign a 
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30-year agreement? FPL can sign to purchase power 

without checking with this Commission? What if we 

don't allow -- 
CQltyISSIONER C W :  It would come before us 

when they were in the rate case; came in a rate case. 

NR. JEIOAIMS: Precisely. 

C O I M I S S I O ~  JACOBS: Listen to my point. 

Understand my point. I don't doubt that. I think 

when IOUs buy power from this plant, we'll probably 

get to see it. And we would then -- we're going to 
rely at that point to make some determination as to 

cost-effectiveness. 

NR. JENKINS: At that time. 

COXIIISSIONER JACOBS: I'm citing the shift 

of policy here, whereas, up-front, we would have done 

this up-front and now at the determination of need 

process we are now changing. We are now saying we 

will defer and we'll do that when the IOU comes to US 

suggesting to buy power. Now, there's a whole nother 

question when -- 
~~~MISSIONER DEWON: But commissioner, this 

scenario makes our job so much easier because we've 

got a market to rely upon. 

approving a contract, a 30-year contract, we're trying 

to put on, you know, our binoculars and look 30 years 

When we're up-front 
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down the road and try to determine what the economics 

are going to be. This situation is -- the market is 
going to determine it. And if you have faith in the 

market, that's fine. The only thing that we have to 

guard against is if there's some under-the-table 

agreement to buy it when it's really above market, and 

we've got auditors and things, and that's never been a 

problem before with Florida utilities. 

COIMISSIONSR JACOBS: Now we reached my 

ultimate concern. We are expressing an absolute faith 

in operation of the wholesale market. 

CEAIIULIW GARCIA: A faith that we already 

have in Florida. A faith that these utilities have 

gone before the Florida legislature and said they 

believe in competition. 

competition. 

Florida. All of them did that. At one point or 

another they've marched up to the legislature and 

talked to our legislature said that. 

They're engaged in 

The wholesale market is competitive in 

COIMISSIOMER JACOBS: I don't doubt it. 

CXAIIULIW QARCIA: And we, in Florida, 

benefit from that. 

CO~ISSIONKR JACOBS: Don't doubt it. 

-IRKAN GARCIA: And it's a process that 

this Commission was in the forefront of doing. 
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COMMISSIONER JACOBS: Don't doubt it. Don't 

I'm simply raising this as saying this is dispute it. 

a paradigm shift, first of all. And I note that. 

Second of all -- 
CRAIRUAN GARCIA: But you do realize this 

distinction here, because it's an important 

distinction that we have to make. This isn't like 

those cogen contracts came in on the front end which 

we had to do the impossible. And Commissioner Deason 

is absolutely correct. Here they come with the 

contract. We've got to dissect this. Figure out if 

it's good for ratepayers and we're on the hook. And 

you're talking to someone who has been in the minority 

and the majority, depending on the cases, because I 

believe that in the end we are on the hook. We, by 

our participation, sort of obligated Florida 

ratepayers in one form or another because the company 

didn't come in and say, IlHey, this is a good idea." 

COIMISSIONER JACOBS: Understand I'm not 

trying -- 
CHAIRUAN GARCIA: We forced them into that. 

C O I M I S B I O ~  CW: No. NO. Wait a 

minute. We didn't force them. The federal government 

did. 

CHAIRUAN GARCIA: The federal government. 
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But Commissioner, when I say ''we,*1 they came before 

this Commission. They laid out their case and we said 

go forth and do it. 

CQwltISSIOHBR JACOBS: My point here -- 
My point here is not necessarily to understand. 

uphold the present process as a model of perfection. 

I'm not here at all to do that. I recognize -- and 
probably -- and I accede to all of the experience 
here -- that there are real flaws in how that's done. 
And I think the processes demonstrate that. 

CIUIRXAN GARCIA: Because let me -- before 
you go on, because I don't what to be critical of 

Staff. I think we've done a great job in Florida 

about controlling rates. 

as good a job, perhaps, as the market could have done. 

I think we've done a good job in Florida. 

said, there are new realities. 

would have to come in here with the utility and say, 

these guys got to build one of these, as you called 

it, fire-breathing dragons. To pay off one of these 

things took a very long time. We built it into the 

rate base. It was a decision we made for the best 

interests of everyone involved and we did it. 

I think we've done probably 

Now, that 

It used to be that Joe 

NR. JENXI#S: Based on projections at the 

time. 
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CEAIRWIW GARCIA: At the time. And the 

realities that were before us. NOW the market is 

completely different. Now the market is such that 

these guys can pop up one of these plants in four 

years, and based on how these plants are built and 

efficiencies that are built into these plants, they 

don't need that. 

long-term commitment to build these. The market is 

going to take care of it. 

They don't need the utility's 

Commissioners, what strikes me about this 

decision is we're discussing whether the sun is going 

to rise tomorrow. We can vote anyway we want here. 

But tomorrow the sun will rise and tomorrow 

competition on the wholesale market -- well, I can 
tell you it's already going on. Just like the sun 

rose today. Tomorrow it will rise again. 

What we are doing here, and I think it's 

important to distinguish this because I don't -- we're 
not jumping off the cliff. 

regulating -- and let me not even say 'lwelq because I 
just got here -- in the history of this Commission of 
regulating rates has been good. 

We've served the residential ratepayer of this state 

and we should feel proud of our history to do that. 

But there are new realities out there. 

We have done a good job 

It's been good. 
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One of those realities is that this 

Commission, again with foresight, tried to figure out 

a way to open up that wholesale market to some degree, 

figure out efficiency -- and they found it. 
has been producing benefit for Florida ratepayers. 

And that 

And now what we're doing is saying, well, 

we're opening that up a little bit more because the 

realities out there are such that the consumer can 

benefit from competition. 

against this. 

tomorrow. But the sun will rise tomorrow. This 

We can decide today to vote 

We can decide that the sun won't rise 

project is good for Florida ratepayers. 

Let me even go further. If this were 

anything else but a power plant, if this was a widget 

manufacturer that showed up to Florida and they said, 

"Ladies and gentlemen, I'm coming to Florida," and 

goes visits John Anderson over in Enterprise, Florida. 

Says, llI*m going to Brevard and I'm going to build a 

widget plant and I'm going to sink $160 million into 

Florida. 

$40,000. 

the ad valorem tax. And, by the way, I'm not going to 

take any loans that are going to incumber any of the 

people of New Smyrna Beach or the state of Florida." 

I'm going to hire 40 people at an average of 

I'm going to pay $7.5 million dollars into 

I contend to you that not only would John 
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Anderson be writing a check to them, the Governor 

would be at the ribbon cutting with another check and 

someone would have called the Chairman of this 

Commission, whoever that might have been or might be, 

and say, Vommissioner, isn't there something we can 

do? 

Some incentives to come to Florida because this widget 

maker is good for Florida.'# 

Work with FPL to figure out a way to give them 

And the issue is, here we are with a major 

investment coming to our state and we're piecemealing. 

What is the essence? The essence is this is 

competitive. The Florida ratepayers are not on the 

hook for it, and in the end we will all benefit from 

this. All of us. All of the Florida ratepayers. 

Because it's doing what we're supposed to do. We are 

supposed to imitate competition, when we can, to 

produce the efficiencies that we wish for the people 

of Florida. And the truth of is that we've done a 

good job of it. But now, why imitate what can happen 

on its own and produce those benefits on its own 

without regulatory oversight? 

there. There are still -- the customers of Florida 
aren't going to be able to buy it directly from them, 

but these companies are going to be able to derive a 

tremendous benefit and the ratepayers through them. 

The oversight is still 
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commsIomt JACOBS: NOW -- 
COMNIBSIOHER DEASON: The only thing we need 

now is to have a flag waved and hear the Star Spangled 

Banner in the background. 

CHAIIUUIO GARCIA: Because, Commissioner 

Jacobs, you would almost seem -- 
CONNISSIONER JACOBS: I appreciate the 

insight. 

CHAIRMAN GARCIA: Because it almost seems 

that you're questioning. You're questioning 

capitalism. 

CONNISBIONER JACOBS: I am. 

CHAIRMAN GARCIA: It works. 

CONNISSIONER JACOBS: I am. 

CHAIIUUIO GARCIA: This process works. 

Competition works. 

CONHISSIOHER JACOBS: To the extent th t we 

are changing -- if I want to take the extreme, I would 
argue we are decoupling the whole analysis and 

assessment of cost-effectiveness from the 

determination of need and we're placing it on the 

market. 

Now, I don't have the expertise, the 

background or the depth of knowledge to question all 

of the exact details of how you make that conclusion; 
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what conclusion you reached there. 

MR. -INS: I agree with you. 

COIMISSIONER JACOBS: But I am absolutely 

concerned that as we do that, as we -- if we do chose 
to transition from that, that there's no diminution of 

the concerns that were there originally when we set 

out to determine cost-effectiveness at the beginning 

of the time that a plant is brought into the state. 

If we're going to say that anybody that 

wants to build a plant at any cost in this state, and 

then charge for what the market will bear, and make 

that cost-effective, then that's one thing. But I 

don't take that as the concern of the law. The law as 

originally written said we will allow new generation 

in this state on the premise that it shows up-front to 

be cost-effective. 

MR. JE#I(I#S: I don't know where that is. 

It just says cost-effectiveness. 

commission. 

It's up to the 

COWI(ISSIO~R JACOBS: counsel, is that not 

one of the premises of the statute? 

MR. JEHKINS: Not Up-front. 

COlMISSIONER DEASON: Let me say something. 

I understand the point you're making. 

this. While I have the greatest amount of respect for 

Let me say 
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this process and our Staff and their abilities and 

their analytical abilities and the thoroughness of 

their reviews, when you start looking at 

cost-effectiveness and start making 30-year 

assumptions, it's a very difficult thing to do. 

I have a lot more comfort that if someone is 

willing to come in and sink $160 million and make a 

profit or not based upon whether they can construct it 

cost-effectively and produce it cost-effectively at a 

market rate, that speaks a whole lot more about the 

cost-effectiveness as opposed to a bunch -- you know, 
I mean this with the most respect -- of state 
bureaucrats sitting and looking at all these cost 

projections and someone making those projections 

realizing that if they win, they're going to have a 

30-year contract and pretty much be guaranteed cost 

recovery. 

1w. JEMRINS: I couldn't have said it 

better. 

COIMISSIONER JACOBS: I don't think I have 

anything to refute that except -- 
CHAIRMAN QARCIA: Yeah, you do. You have 

five-year plans in the Soviet Union. 

great idea. (Laughter) 

They were a 

COMMISSIONER CLARK: His point is simply 
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that that is the way the statute was set up. 

the legislative thinking on it. 

change, it requires a legislative change. 

That is 

And if we're going to 

C Q Y W I S S I O ~  JACOBS: If we're going to 

change that premise. But if we're going to say now -- 
whether I want to or not, whether I would like to or 

not, it has been a fundamental tenant that 

cost-effectiveness is a matter of question when we 

determine a need. 

CHAIRMAN GARCIA: When ratepayers -- 
Commissioner Jacobs, when ratepayers are put at risk. 

And that's the key element. 

C ~ I S S I O N B R  JACOBS: Okay. Then -- 
CHAIRlIlw GARCIA: It would be as if we would 

question -- 
COIMISSIONBR JACOBS: TO bow from this then, 

there has to be a filter before it. And what you 

argued in your recommendation is that that filter 

exists, at least with respect to IOUs in the bid 

process. 

CRAIRIUN QARCIA: I'd go further. You're 

If IOUs come into this absolutely right. 

Commission -- we had a very similar example the other 
day without getting to it. 

going to build this plant. I won't put it into rates 

FPC came in and said, "Ilm 
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for five years." Joe agreed with them. Joe said, 

hey, that's great. Five years. It will be all over 

by then. We'll be in another scenario by then. They 

came in and we said, "Hey, wait a minute." I won't 

use that specific words that might have been used at 

that time. But no. Either you are or you aren't. 

Now, if FPC came in here and said, 

Vommissioners, we need to build a plant." And FPC 

came in here and said, IIWe're not going to pass it on 

to ratepayers," you know, I would tend to think, we've 

got to determine certain issues. In other words, is 

there a need and all of the criteria that we may 

establish here. But the truth is, if they wanted to 

do it and ratepayers weren't put at risk, and I know 

they're dispatching that plant on a cost-effective 

efficiency basis -- in other words, they are not 

saying, all right we dispatch us first; duke gets in 

the back of the line. If they're dispatching that 

power on an efficiency basis, I have no problem with 

it. I think that's good for ratepayers. 

C O N N I S B I O ~  JACOBS: Those factors, those 

merits stand alone. I don't think anybody could 

question that. 

CEAIIUIlw GARCIA: So then why would you want 

to -- the question is then, why do you want to 
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determine what is cost-effective when you have no 

investment in it? 

CaYyIBBIONW JACOBB: Because ultimately 

my -- I'll just have to say it. Ultimately the 

ratepayers in Florida will see the output from this 

plant. And when they see -- 
HR. JBNKINB: Chairman Garcia, what he's 

saying is, think through this scenario. Florida Power 

comes in. They want to build their own plant. 

CHAIRNAN CURCIA: I don't think that's what 

he's saying. 

NR. JBNKINB: Wait a minute. Duke comes out 

with a real low cost bid. I mean, they're losing 

money on this deal. They want to just recover some 

money. When they recover that -- Florida Power 
accepts the Duke bid. 

and they got this low cost Duke bid or lower cost than 

what they could build. When do we get to analyze 

whether they build the plant or buy from Duke? If 

they select to build the plant they have to come here 

from certification. When they elect to buy from Duke, 

we don't see it until after the fact when it goes 

through the cost recovery clause. Is that what you're 

saying? 

They issued an RFP for power 

CONMIB8IONER JACOBB: Yeah. 

FLORIDA PUBLIC SERVICE COMMISSION 0 0 2 5 7 I 
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CHAIRMAN GARCIA: You're right. And what 

was the problem with that? 

1IR. JENKINB: I don't see a problem with 

S 

t 

at all. 

COMMIBBIONER JACOBS: We're going to see 

stuff in the cost recovery clause from all across the 

map. 

would not be just about whether or not that merchant 

plant was cost-effective. We're going to see -- 

It will not be just about -- at that point it 

CHAIRMAN GARCIA: Yes, it will be. Yes, it 

will be. It will be segregated where -- 
COIMIBBIONBR JACOBS: Can we do that? Can 

we segregate on a cost? 

CHAIRluly GARCIA: Yeah. 

HR. JENKINS: We do that now. There's all 

kinds of capacity purchases in the fuel clause. 

COMMISSIONER JACOBS: I misunderstood our 

discussion. I was under the impression that we 

couldn't do that in the cost recovery clause. 

HR. JBNKIBIB: But remember, I think your 

point is that we don't do it before they signed a 

contract. What we see in the cost recovery clause -- 
COIMISBIONBR JACOBS: I still have a concern 

about -- 
MU. JENKINS: -- after we sign the contract 
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we do it. 

CoYYI8810~ JACOBB: I'm beyond my concern 

that we don't do it. I'm trying to figure out how we 

get to the point of some comfort if we move to this 

new paradigm. 

1IR. JBNKIMS: We only get to it after the 

fact in the cost recovery clause hearing. 

CHAIRlIMl GARCIA: You're right. Then we've 

have the whole game before us. We know exactly what 

happened. It's not -- as Commissioner Deason says, 
you put on your binoculars and you look into the 

future with all of the expertise we have and we figure 

out. 

happened. 

thing. 

rules, that's going to be what's best for ratepayers. 

We get to the look back and see what actually 

We get to Monday morning quarterback this 

And as long as we're fair and we're within the 

COXIUBBIOHEB JACOBB: 

veteran of Monday morning quarterbacking, particular 

when it regards these kind of issues -- let me not say 
that. I don't want to demean Staff. I think you guys 

do a great job and you've done a great job with this. 

And as a very short 

My concern is more a matter of principle 

here. We're trading in something -- and I'll be 
honest with you. 

getting on the back side. I accept your arguments and 

I'm uncomfortable with what we're 
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I admire your convictions. 

what we're getting -- what we're trading on the back 

side. 

I'm uncomfortable with 

COIMISSIONER CLARK: I think what -- 
COIMISSIONER JACOBS: But not to belabor the 

issue. I don't want to belabor it too far. 

CBAIRHAN CURCIA: That's fine. This is what 

it's about. The truth is that this is the bottom 

line. The issue is whether you believe government can 

Setermine the price of an object over a 30-year period 

better than the market can. 

And let me tell you something. Ten years 

Igo I would have thought you were probably absolutely 

right. I'm not saying we did it perfect, but we did 

it because of the cost of building these things, the 

ray we structured them out. The fact is we didn't 

rant ratepayers to have to pay for the whole plan on 

the front end. There was nobody to finance these 

:hings. This is a whole new ballgame. It's not that 

#e created the new ballgame. 

Pverywhere else. 

It's happening 

COM.MISBIONER JACOBS: If I believed there 

#ere perfect markets out there, I would be right in 

{our boat. 

CHAIIuIMl GARCIA: If I believed there were 

FLORIDA PUBLIC SERVICE COMMISSION 002574 
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perfect Commissions, I'd be with you. If I believed 

that we were better than the real market. 

CONNISSIONW JACOBS: Right. So we find 

ourselves here where we are. 

markets out there, I would be on that boat in a 

moment. And here's -- 

If there were perfect 

CEAIRNAll GARCIA: We know markets aren't 

perfect. We know markets aren't per€ect. 

C O ~ M I ~ ~ I O M ~  JACOBS: But I begin to see 

evidence without -- without drifting too far afield -- 
but what I begin to see are markets that are moving 

well in advance of us, and where the promise of price 

signals to consumers were bold; that consumers would 

see prices that would be moderated to their benefit as 

a result of the operation of the markets. 

CEAIRNAll GARCIA: Here's the benefit we have 

here. 

COIMISSIONER JACOBS: And I don't see the 

evidence. 

CEAIRNAll QARCIA: You've got me arguing like 

a free marketer and I'm not. But let me tell you that 

the distinction is -- the distinction is very clear. 
This is not a situation where we're saying all right, 

here's it is. The door is open. Let's go out there. 

Because you know what happens when you do that? Duke 
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isn't going to sell to FPC. 

biggest client that it can find nearest -- 
Duke's going to find the 

COIMISSIONER JACOBS: Exactly. 

CEAIIu1MI QARCIA: -- and start selling. But 

you can't do that now. That's a retail customer and 

it can't do that. 

it speaks to where we go from. 

And so that is significant because 

I don't believe -- you're talking to someone 
who doesn't believe right now, as the world exists, 

that retail competition in electricity is the best 

thing for the ratepayer. Let me make this comment. I 

don't believe it. And if the Legislature came and 

told us to do it, we'd do it. If the companies came 

in here and said, "This works for us," I would have a 

question with it. I agree with you there. I don't 

know if the market works that well in that case 

because there are certain ways that the market 

functions. No grandmother is going to purchase power 

on an hourly basis that she's not going to wheel 

across the country. But you know what, there are big 

purchasers who can do that. And those are realities 

that are built in. And what I'm saying to you is that 

under our law they can't do that. 

COIMISSIOMER JACOBS: You just brought up a 

great point. 
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CHAIRMAN QARCIA: Thank you. 

C O N K I S S I O ~  JACOBS: On the law today Duke 

can't sell to customers in the state? 

NR. JEIOAINS: Not to retail customers. 

COIMISSIOHER JACOBS: Exactly. Are they 

going to sell to retail customers from this plant? 

NR. JEIOAINS: Not unless the law is changed. 

COIMISSIO#ER JACOBS: So they could do 

everything that they're anticipating doing with this 

plant and never be here, right? 

NR. JElyAINS: They never -- 
COIMIBSIONJSR JACOBS: They'd never be here, 

right? 

CHAIRlIlw GARCIA: What do you mean never be 

nere? 

CONNISSIONER JACOBS: They could sell to 

lvholesale customers in this state and never exist in 

Florida; is that correct? 

CHAIRMAN GARCIA: Oh, better yet, 

:ommissioners, they could invest, probably, 

j160 million on the Georgia -- 
CONMISSIO~R JACOBS: Right, on the Georgia 

line -- 
CEAIRMAN GARCIA: -- Florida boarder. They 

get the tax benefits, and under federal law you can't 
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stop them from wheeling into our state. 

COUIBBIONER JACOBS: Right. It would be 

absolutely heresy for that law to be on the books in 

that whole scenario. This law that says that they 

should prove to be cost-effective would be absolutely 

ridiculous. 

CHAIRNM QARCIA: No, Commissioner, no. 

Because that is when FPC, FPL, Gulf and TECO come in 

here. When they come in here -- when they come in 
here they are not coming in here to say, l'I'm going to 

build a power plant. I'm going to sell to --." No. 
They are coming in here and they're saying, "Here's 

what I'm doing." 

co1MIBSIONBR JACOBS: I understand. 

CHAIRMW QARCIA: And the ratepayers are on 

the hook. 

plant that may have a life of 25 years, we figure it 

out and we work it into rates and we pay for the 

plant. 

And we all agree to this. And we take a 

CONNIBBIONBR JACOBB: I understand. And I 

don't want to belabor this. And so we go to the 

argument that if that's not the case, that the market 

will take care of it. Let me not belabor it any 

further. Let me say this -- 
CHAIRNAN QARCIA: I'd like to address your 
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concerns. This is not a question of belaboring. It's 

beyond philosophy. 

I'd like to ask, how are Florida ratepayers 

hurt under this scenario that Staff -- 
COIMISSIONBR JACOBS: I don't know that they 

are. 

CHAIRIIMI QARCIA: 

COYIIISSIONBR JACOBS: I don't know that they 

Can they be hurt? 

are. And the only evidence I have is that the market 

will operate effectively to protect the ratepayers 

when I see evidence, troubling evidence. 

CHAIRIIMI GARCIA: Okay. Give me an example 

because we need to know. Because if there's troubling 

evidence that these companies aren't working properly 

in the wholesale market, then we need to open up an 

investigation. 

COIMISSIONBR JACOBS: The evidence that I'm 

speaking of is outside of the record and I would be 

uncomfortable saying that I'm resting my decision -- 
the evidence I'm speaking of is what is happening in 

other states. 

cHA1RNA.U GARCIA: Okay. 

~ 0 ~ 1 8 8 1 0 ~ 6 ~  JACOBS: Where you see price 

signals to consumers that were supposed to respond to 

restructuring and they're not. 
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that he 

CRAILUUIY GARCIA: Absolutely. 

COYYIBSIOIRR CLARK: But I think the point 

5 bringing up bears a discussion, and it kind 

of goes back to the concern I have, in that the law 

has been construed, up to this point, to provide a 

bright line as to when you allow it and when you 

don't. And it limits the construction of power 

plants. 

Do not interrupt me. I will take a breath 

and you can -- 
CHAIRUAN -CIA: Okay. 

C O N M I S S I O ~ ~  CLARK: And it was -- the need 
was to ensure the supply and reliability of 

electricity to customers. 

what we're making is a big change in how we determine 

need and what we are going to look at when we 

determine need. 

of that. 

And it seems to me that 

And the question is the consequences 

And one of the things that was discussed -- 
I'm not sure if it was resolved -- was why were there 
those price spikes in the Midwest? 

attribute it to what they call a thin market, meaning 

there's not enough players in the wholesale market to 

make a market, in effect. And people don't benefit if 

there isn't a good market. 

Some people 

And that goes -- that is 

0 0 2 5 8 0  
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one of the considerations, I think, we have to 

determine is when we look at the cap. 

MR. JHPI(IM8: That's correct. That's an 

issue in the reserve margin docket. At what price -- 
ColMIBBIOlyEEl C W :  My point is, there are 

a number of other things that are implicated that 

require a comprehensive look; not just by us, but by 

the Legislature. And I think that's what your point 

is going to. 

competition is good. 

in this docket I think we should go forward because it 

certainly appears to me that a very strong case was 

made that this particular plant, or merchant plants, 

can be beneficial. But the point being, we don't know 

what the other consequences are. 

it on conservation. 

do you want on the amount, and those -- and what -- 
how much are we going to allow given environmental 

concerns? And do we give preference to a combined 

cycle or do we let combustion turbines -- or what 
about another plant? 

of what can be released into the atmosphere and its 

impact? 

Yes, we can buy into the notion that 

And regardless of what happens 

We ought to look at 

What happens -- what kind of cap 

And what does that do in terms 

MR. JEIJAIMB: I can answer all of those 

questions. They are pretty Clear. 

0 0 2 5 8  I 
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C O I W I B B I O ~  CLARK: Butthat's you're 

That's you're opinion and it is -- 
(Simultaneous conversation.) 

CHAISlNAN GARCIA: Those are things that we 

opinion. 

need to -- Susan is absolutely right. I agree with 

everything she just said. Those are things that -- 
obviously you have an opinion and those are things 

that we should have a docket on and figure it out and 

maybe have a rule on it. And we should go to the 

Legislature and say do you also have an opinion on 

this? And they may have. 

Co1MISSIOllER CLARK: And these are the 

things you should consider. You should treat a 

merchant plant different than you're going to treat 

one that is in rate base. Maybe you give -- you know, 
you give the right of absolute rejection of a merchant 

plant, but if you do that, you affect whether that 

market is robust or not and then it does come back to 

hit the ratepayers. 

My point being, there are a whole lot of 

other issues that are beyond what we're charged with 

looking at that need to be examined when you change 

the paradigm. 

Legislature to change the paradigm, because the way 

the statute was written, and the way it's been 

And it seems to me it is up to the 
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interpreted by us, you have to show a need to serve 

the retail customers. 

CRA1R)IMI CURCIA: I will say, Susan -- 
because it's something that occurred to me -- the 
reality didn't contemplate what we're doing. 

sbsolutely right. 

You're 

CONNISSIONER CLARK: Which is another 

argument, in my mind, is the Legislature could not 

lave contemplated this and did not allow it. 

cIuIR)IMI GARCIA: And the Legislature also, 

#hen it wrote our statute, knew that it couldn't 

:ontemplate all the things that come before us. I 

nean, our statute says that it has to be liberally 

:onstrued because there are so many things we do in 

:his Commission all the time that the Legislature 

lever cubbyholed those things. I mean, they gave us 

ill this broad latitude because they want us to figure 

it out because they don't want to be having these 

:ommittee meetings. Because we're the supposed 

?xperts with the agency that deals with these issues, 

$0 it would be impossible for them to predict that -- 
C O ~ I 8 S I O ~ E R  CLARK: I realize our 

lisagreement is how you go about doing it. 

CHAIRMAN CURCIA: Right. 

CONNISSIO~R JO€RJBOIJ: Let me ask a question 
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of Commissioner Jacobs and, perhaps, Commissioner 

Clark too. Well, Commissioner Jacobs, because I 

couldn't really understand necessarily where your 

argument was going. 

Is your concern that the law doesn't allow 

Us to do what we're attempting to do here? And if so, 

maybe that was the three-two vote. Or is your concern 

that even if it did allow it, this isn't a good thing. 

This wouldn't be the way that you would wish that we 

would proceed. 

ColdllISSIOHER JACOBS: I am -- let me be very 
clear. 

analysis of cost-effectiveness. 

law precludes that. 

does that, I guess, and so, I guess, my answer is 

option 2. 

And quite frankly, I'm persuaded to the way 

Commissioner Clark described it. I guess I can say 

that I also am persuaded that this docket should 

probably move forward. 

concern that I have. 

My focus is that we are changing our whole 

I don't know that the 

It's fairly general in the way it 

I don't know if we should proceed at that. 

But this is a fundamental 

COIMISSIOHER JOH#SO#: And it's one that 

when -- if it goes to, then, the mechanics, whether or 
not this is something we should be doing, I know you 

raised ratepayer impact and ratepayer concerns, and I 
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think I remember through the hearings -- I'm somewhat 

sensitive to what you're saying because I think it was 

in the hearings that you started talking about, well, 

if it's just Duke, maybe they have market power, and 

oh, what are they going to do? And, you know, will 

the market really work for us here? As I discussed 

this -- the issue with Staff, there is still a process 
in place. And I don't know if we had sufficient 

conversation on that point. 

It's not just that we're turning this over 

to the market. We'll have the opportunity, to the 

extent that utilities that do have captive ratepayers 

purchase from these particular plants, to look at the 

issue in the context of a cost recovery docket and 

through the cost recovery clause, and do our own 

analysis at that point. 

before-the-fact analysis. Before the ratepayers are 

impacted we still have the ability to analyze and to 

make decisions. 

And to me that's still a 

Now, to the extent the wholesale market 

doesn't work, that's not about Duke being in Florida. 

That's about the whole nation and whether or not the 

wholesale market is working. That's why I kind of 

bifurcate the issues because that's not limited or 

specific to Duke. 
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If a utility -- if Florida Power Corp or 
Florida Power and Light, if they have that problem, 

they're going to have that problem and Duke isn't 

going to cause that to occur. 

CONNISSIONER JACOBS: But the distinction is 

we're relying on that as a real factor in our 

acceptance of Duke. 

COIMISSIONER JOENSON: We're relying on? 

COIMISSIONER JACOBS: On the operation, the 

effective operation of that marketplace. That is a 

real factor when we assess the need. We're saying we 

expect that market to operate effectively. 

CONNISSIONER JOHNSON: And our choice is 

either -- let's assume, because I believe the law is 
clear and we are allowed to do this, but let's assume 

we go to the next step if we had the discretion to do 

either. And maybe this is just where we disagree 

philosophically. 

rather us do some sort of up-front cost-effectiveness 

analysis and bind the ratepayers up-front as opposed 

to allowing the market to work and then looking at the 

issue through the cost recovery mechanism. 

Because I guess you're stating you'd 

CONNISSIONER JACOBS: Let me be real clear 

on that. No. 

COMMISSIONER JOHNSON: Okay. 

0 0 2 5 8 6  FLORIDA PUBLIC SERVICE COMMISSION 





14 1 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

decision is purely isolated on these facts, to isolate 

this decision in its precedential value and then have 

a study that goes to the Legislature and seek some 

comment back from the Legislature. That is a matter 

of process. I don't care how we do that. I could not 

state it more eloquently than she stated it how. And 

how it would be done, I would be very open as to how 

that is done. 

The bottom line is I think this docket 

should move forward. I think it should be done so, 

however, with a very important opportunity to address 

those issues and with the opportunity for the 

Legislature to make -- to have a voice, and then we'll 
come to some real, I think, good, positive decisions 

for Florida. 

CHAIRMAN GARCIA: Commissioner, I could not 

agree with you more. 

Co1MISSIO~E6L JACOBS: Good. 

CXAIRNAN QARCIA: I believe that is why I 

think throughout this process I've stated about -- I 
think Joe did it in here. And while Joe has a lot of 

opinions, we can't simply rely on Joe to sort of 

decide how our market figures itself out on a lot of 

these issues. While he is an expert, we may have 

different opinions. I know Commissioner Clark and Joe 
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don't see eye to eye, and I trust both of their 

opinions and sometimes I side with one or the other. 

But I will tell you this; I think we need to open this 

up. I'd love to put it on the next -- 
COIMIBBIONER CLARX: I would remind you, I 

went to law school. He didn't. 

CHAIRMAN GARCIA: Yeah, well. 

c O I M I S S I O N ~  CLARK: And so he is an 

electrical engineer and I'm not. (Laughter) 

CHAIRMAN GARCIA: What I would like to do, 

if it's all right with the rest of the Commission, is, 

you know, have an internal affairs where we at least 

scope out the things that we want to discuss, and 

maybe we'll have a specific internal affairs on those 

matters alone. So that, Joe, you can throw out all of 

your ideas. We can have the company say,  w well, if 

we're going to do this, Commissioners, now that we're 

doing this, here's how the limits should be." Because 

I guarantee you -- Commissioner Jacobs, I guarantee 
you the companies that are out there are going to be 

among the first that file to build merchant plants in 

our state. 

CO1MI88IO~ER CLARK: That just -- I was just 
going to say that I think that probably it can be a 

workshop. Workshops don't have to be docketed. But I 

FLORIDA PUBLIC SERVICE COMMISSIO t o 2 5 8 3  



143 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

don't think you're going to get all of the interested 

parties in the internal affairs room. 

CHAIRMAN GARCIA: You're right. You're 

right. You're absolutely right. Thank you, 

Commissioner. 

1w. JIQIKINS: I'll set up a Commission 

workshop and every issue under the sun, we'll have it 

then. 

CHAIIuIMl GARCIA: Absolutely. Absolutely. 

Let's make sure we invite the Legislature if -- you 
know, those that are interested in this issue because 

I know many of them have a great interest. 

COWIIISSIONER DEUSON: Back to Issue 1. I 

have a question. 

position stated by the Florida Electric Cooperatives 

Association? 

Does Staff disagree with the 

Other than they are starting it off with 

and that they're saying alternative -- the second 
part of their position, alternatively. 

XR. JENKINS: I can't see any disagreement 

with that. Except for the "no,*' I can't see any -- 
COIMISBIONER DEMON: Issue 1, you know, is 

a very specific issue. It's based upon the 

application that is before us. I know there is a 

debate as to whether these entities, at least one of 

the entities, is a proper applicant but that was 
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resolved on a three-two vote. So we have an 

applicant. The question is, is there a need for the 

plant that's been proposed by these applicants and is 

based upon the facts of this case? 

I would move that we approve Staff. 

COIMISBIONER JOHNSON: Second. 

CHAIRNAN GARCIA: There's a motion and 

second for Issue 1. All those in favor signify by 

saying "aye. 'I 

COIMISSIONBl? JOHNSON: Aye. 

CONNISSIONBl? DEA80N: Aye. 

COIMIS~IONER JACOBS: Are we going to put 

language in there about the provisions of the workshop 

and all of that other stuff? 

CHAIRNAN GARCIA: Yes. 

1IR. JENKINS: We don't need to put that in 

an Order, do we, Leslie? 

MS. PAUGE: No, but we can. 

CONNIBBIONER JACOBS: Aye. 

CHAIRNAN GARCIA: Does that mean you're 

voting for it? 

CONNISSIONER JACOBS: Yes. Aye. 

CHbIRNAN QARCIA: Okay. So it's four-one 

and we're going to put some language that we're going 

to go to -- 
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COMNISSIONER CLARK: I guess I don't have 

the opportunity so say it? You're just assuming? 

CHAIRMU GARCIA: No. You did vote llno,'l I 

thought. 

road. 

CONNISSIOMBR CLARK: Have we taken a vote? 

CHAIIUIMI GARCIA: Yes. I'm sorry. 

CONNISSIOMBR CLARK: Did we take a vote? 

C O N N I S S I O ~  JOEUSON: We started down that 

CHAIIUIMI GARCIA: I thought we did. I heard 

the vote. Let me try it again. We have a motion and 

a second. In the motion, we're including to have a 

workshop on all related issues with this move and this 

case to see if we need to go to rulemaking and to 

inform the Legislature of any consequences from this 

decision. Anything else that we should add, Susan? 

CONNISSIO~R CLARK: NO. I would just like 

the opportunity to comment why I'm going to vote no. 

CHAIRMU GARCIA: Absolutely. 

CONNISSIO#ER CLARK: I think a need for 30 

megawatts has been shown. I don't think the need for 

the entire plant has been shown. And it seems to me 

that the Nassau case stands for the proposition that 

it's a need to serve utility-specific need. It is not 

a Peninsular-wide need. And that's -- you know, 
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regardless of the fact the motion to dismiss was 

not -- went the other way, it appears to me that that 
case still stands for the proposition that you have to 

show need, and that need was not shown. 

-1- GARCIA: I think Commissioner 

Jacobs was also in favor of the motion, so all those 

in favor signify by saying Itaye.'' Aye. 

COYYIBBIONER DBABON: Aye. 

COIMIBBIONER JOIWBON: Aye. 

CONNIBBIONER JACOBB: Aye. 

-1- GARCIA: All opposed. 

COIMIBBIONER CLARK: Nay. 

CHAIRMAN GARCIA: Passes on a four-one vote. 

Issue 2. 

COIMIBBIOm JOIWBON: Move Staff. 

CEAIRMN GARCIA: Is there a second? 

COIMISSIONER JOXWSON: Second. 

CHAIRMAN GARCIA: Does anybody want to make 

a comment? There being no comment, all those in favor 

signify by saying llaye.ql Aye. 

COIMIBBIONER DEABON: Aye. 

COIMISSIONER CLARK: I'm trying to decide 

now that I've lost the other things -- I mean, you 
know, do I decide on -- 

CONNIS8IONER JACOBS: I'm sorry. 
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CllAIIuUIo QARCIA: We're going to take that 

back. We haven't voted it out and Commissioner Jacobs 

has an issue. 

COIMISSIOBlER JACOBS: I'm real concerned 

that -- well, I guess this is my point, again. Back 

there I thought we should have had a contract. And I 

guess I lost that on the other -- 
NR. JIWXINS: I think this is the time to 

make that decision. 

COIMISSIOMER JACOBS: Okay. Let me 

reiterate. I think there ought to be a contract and I 

think if we do accept that as a criteria, this sets a 

very low standard of what that contract should be. 

COIMISSIO#EI( CLARA: There's no guarantee 

that it will be built. 

COIMISSIO#EI( JACOBS: Right. I mean I have 

a copy of it, an agreement here. 

NR. JIWXINB: What I hear is we could 

probably make approval of this plant contingent upon a 

firm binding contract for the 30 megawatts being 

executed. 

C O I M I S S I O ~  JACOBS: Benefits flowing both 

ways. As I read this agreement here, it says that 

it's initially -- that the condition of providing the 
power is that there be producing at electronic energy 
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at a cost that results in a reasonable profit and cash 

flow to the owner of the facility. If they don't make 

a profit, they don't have to provide the power. 

NR. JIDIAINS: Right. A binding contract 

would negate all that language, and we would make this 

approval contingent upon -- someone needs to guide me 
here. 

COWIBBIOMER CLARK: Joe, if you don't have 

a binding contract, how can you show that it meets the 

need? 

NR. JBNKINS: Well, see, I believe 

entitlement is sufficient. Commissioner Jacobs wants 

binding contract. 

COIMIBBIONBR CLARK: Maybe your legal Staff 

needs to answer that. 

MR. JEWXINS: I would ask them to. 

C O I M I B S I O ~  JACOBS: Let me say this: I 

have to admit, I was somewhat persuaded by 

Commissioner Deason's comments, that we not steer too 

far to the other side and we impose very rigorous 

requirements here that don't really apply to everybody 

else. I want to look at what happens in the normal 

course of conduct in these transactions and make this 

similar. 

them that the IOUs don't have to do when they enter 

I don't want to impose anything undue on 
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contracts with cities or counties -- I mean, cities 
and other utilities. But I want it to be on par. 

Ita. JQSAINB: I can't really help you too 

much there. Because I've seen entitlements, I've seen 

contracts, to me they are almost synonymous, but I 

can't guarantee that. 

co1oLIBBIO#B6L JACOBS: So these provisions 

here, this is like a general course of conduct in 

these kind of contracts? 

NR. JEM[INB: That's my belief, but I 

can't -- 
CONNISSIONER JACOBS: Okay. Let's just 

address that in the rule -- 
Ita. JQSAINB: The rule workshop? 

C O I M I B B I O ~  JACOBB: -- and let's figure 
that out. 

COIMIBSIOlYER CLARX: Ws. Paugh, do you have 

a binding contract here? 

llS. PAUGH: In my opinion we do. I will be 

the first to admit that the contract is squirrely 

because of the -- 
C O I M I B B I O ~  CLARK: Is what? 

BIB. PAUGH: Squirrely. That's my word for 

loose, if you will, because of the out-ability of D u k e  

if it's not profitable, but I believe it's a binding 
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agreement. 

CONMISSIOEJILR CLARK: And who determines if 

it's profitable? 

MB. PAUQH: Duke does, under the terms of 

the entitlement. 

CONNI8BIONER CLARK: Sounds like -- how does 
it bind them to build the plant then? 

NB. PAUGH: Well, I suppose it binds them to 

make the determination that it's not profitable. 

CHAIRNAN GARCIA: That has to do with the 

building of the plant, correct? 

MB. PAUGH: The ongoing sales. 

1IEl. FUTRELL: It has to do with the 

operation, the ongoing operation of the plant once 

it's constructed, After it's in the ground and 

operating. They can look at their bottom line from 

time to time, and if they determine it's not adequate 

profit, they can close things down. Again, this goes 

to the cost-effectiveness to Duke New Symrna Beach -- 
to New Symrna Beach. If it's cost-effective to them, 

it's needed on a cost-effective basis. Therefore, 

they've made a decision that this is a more economic 

choice. They've taken that risk. It appears that if 

this plant goes away, there's going to be -- they can 
still meet their needs, except they are going to lose 
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this lower priced capacity. They're going to have to 

pay more to keep the lights on if it does go away. 

They've made that leap. 

CEAIRHAN QARCIA: All right. But Susan 

points out a good point, and I have certain worries 

now. 

Can Duke come in here, ask this Commission 

to make a determination, walks in hand in hand with 

New Symrna. Three, four years from now the plant is 

operating and they decide this is not -- these 30 
megawatts are no good for our interest and 

then continue to operate and sell power on the 

wholesale market, and what they did was use New Smyrna 

to get into our wholesale market? Is that what you're 

saying that this contract says? 

CONNIBSIONER CLARK: It appears that to the 

extent they run the plant -- 
NR. BUTRELL: Well, it has to go to the 

operation. It doesn't have to go to the agreement 

between -- to sell the power. 
CEAIRIIMI GARCIA: So that's a requirement 

anyway, then? 

NR. FUTRELL: Correct. 

C O N N I S S I O ~  CLARK: But the point being 

there's no binding contract that they can rely on, 
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that if they continue to have the need, Duke continues 

to have the obligation to supply; that is not the 

basis. It's -- the basis is is it profitable to Duke 
then they will continue to supply. If it's not, they 

have no obligation to provide. Therefore, is it a 

binding contract? Ms. Paugh, you're the one who's 

advocating it is a binding contract. 

COYYISBIONER DEABON: What happens if our 

utilities right now we regulate, they have contracts 

to buy, you know, power from other entities. What if 

they go bankrupt? I mean, sure it's a binding 

contract. Because I know that -- 
COYYI88IONER CLARK: They have recourse. 

CONNIBBIONER DEABON: I'm sorry. 

COIMIBBIONBR CLARK: The point is they have 

recourse. They have a remedy. There's no remedy 

here. 

COIMISBIONER DEASON: Okay. Legal says 

there's a recourse here. 

ILR. BUmELL: New Smyrna has a recourse. If 

it goes away, they will have to contract with another 

provider. 

CONMISBIONBR CLARK: They don't have 

recourse against Duke for failure to perform on the 

contract. It is their sole discretion to perform or 
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not depending on whether they believe it's profitable 

to them. Would that be a fair assessment? 

COIMIBBIONBR JACOBS: Right. I don't even 

see any criteria as to what profitability is. 

seems like it's a unilateral determination of them. 

cHAIRNA?J GARCIA: But if they are running 

It 

the plant, they still have to sell to Duke. 

U. PAUQH: That's correct. 

COIMIBSIONER JACOBS: That's true, if it's 

profitable under their determination. 

CEAIRNA?J QARCIA: So Duke could walk into 

Florida, as it did, with New Smyrna and then five 

years from now say this is not profitable and then 

take the entire 500-plus megawatts and sell them on 

the wholesale market and not sell them to the City. 

18. PAUGH: That's a possible scenario, yes. 

COIMIBBIORJER DEMON: The City can turn off 

the water to them too. (Laughter) 

COIMIBBIONER JACOBS: That's a good 

recourse. 

NR. JENKINS: That's the recourse. 

cOIMIBSIONER CLARK: Well, I think, you 

know, all kidding aside, that is a point, as to 

whether or not they have a binding agreement. 

Would it be your opinion that for purposes 
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of the Ten-Year Site Plan, with this kind of 

agreement, can they rely on the power in determining 

the amount of power they have to serve their load, 

would you consider this could be firm capacity? 

wI(. JEMKINB: Yes, I would. The 30 

megawatts. 

COSMIBBIOMBR CLARK: Why would you consider 

it to be firm? 

MR. JEMKIHB: Because it's as loosey-goosey 

or squirrely as some of the other capacity additions 

I've seen in the Ten Year Site Plan. 

1IB. JAYE: Commissioners, might I add that 

it is a contract. There has been offer, acceptance 

and consideration. So there is no question that there 

is a contract here. And whether the parties have 

chosen to have equitable terms where there's equal 

giving on both sides is not really the issue. There 

is a contract. 

COYIIIBBIOLJER CLARA: So you're saying there 

is a binding contract. 

NE. JAYE: There is a contract. Now, the 

terms of the contract may be, as Ms. Paugh says, 

squirrely, but there is contract. There has been 

offer, acceptance and consideration. 

CEAIRIUIJ GARCIA: Leslie, could we require a 
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contract at this point? 

118. PAOGE: I believe -- 
CHAIRNAN QARCIA: Could we approve tLis 

contingent on Duke having a firm contract for 30 

megawatts at that price with the City of New Smyrna? 

118. PAOGE: Commissioner, I'd like to 

preface my answer by stating that I believe we do have 

a contract, and I said that a few minutes ago, and I 

do believe it's a binding contract. Yes, it's got 

some loopholes in it, but -- 
(Simultaneous conversation.) 

COIMISSIO#ER JOIw8OBI: Can we take out this 

term? 

COIMISSIOMBR JACOBS: We can reform the 

contract, can't we? 

COIMIBBI- JOHlsBON: But the issue is can 

we take out this term? Can we change that term? 

NS. PAOGE: Well, there was a comma in my 

statement. So having said that, I can also say that 

the Commissioners have the discretion, in my opinion, 

to add a condition to their approval other conditions 

to the contract. Make it firm. Take out the 

profitability. 

CHAIRNAN GARCIA: Hang on one second. 

Commissioner Clark, do you feel we can do that on 
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this? I'm asking you, you know, as a legal expert. 

COIMIBBIOUBR CLARK: Conditional approval? 

MS. PAWW: Yes, we have that ability. 

CEAIRwzLlJ QARCIA: Okay. Because I certainly 

-- I certainly -- you know, I think Commissioner 
Deason made a very good point. But it just strikes me 

that -- I mean, we do have a contract. I don't know 

if we need to go any further than that. 

saying we have a contract. 

Staff is 

COHHIB8IONER DEABON: Well, whether we have 

the legal authority to do it is one question. Now, 

the next question is should we? 

And the City of New Smyrna has entered into 

an agreement. 

service to their customers. They are comfortable with 

this. I'm not so sure it's our position to 

second-guess them in their contract negotiations. 

They have the obligation to provide 

And then, further -- I know there's 
disagreement on this point -- but further it's my 
belief that Duke has applicant status whether they are 

walking hand in hand with New Smyrna or not. And that 

there is a need, an economic need, for whether if it's 

480 or 500 or 530, whatever it is, that approval of 

this is not contingent upon there being 30 megawatts 

sold to the City at 18.50 per megawatt regardless of 
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whether it's profitable or not. 

that, in my opinion, is not critical. So I don't see 

any need to make it contingent upon the contract. 

I don't think -- 

CHAIRMAN GARCIA: A point well-taken. 

CONNISSIOLOER CLARK: Just so I'm sure, is 

that if a utility comes in and it's -- with a binding 
zontract with a -- is this the same criteria we're 
going to apply to our utility that serves at retail? 

3ave we set up two different criteria: If it's a 

aerchant plant, it's one way of looking at it; and if 

it's a plant proposed by a retail utility or someone 

they contracted with, it's another way of looking at 

it? 

C O I M I S S I O ~  DEILBON: I think there are 

numerous issues that follow which address that. And a 

lot of these issues which I think restate the same 

westion several times over. 

?robably something we're going to get to. 

And I think that's 

This very narrow issue is, if you read it 

very carefully, is just a question: Is there an 

agreement? And, of course, now, it goes on to whether 

it meets -- 
COIMISSIO#ER CLARK: Yes, but the Staff says 

-- it's a legal binding agreement. 
CO~ISSIONER DBASOIY: -- the needs according 
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to the statute. 

COWWISSIONER CLARX: The Staff says it's a 

legally binding agreement. Okay. Maybe it's just a 

point that I disagree with. 

CHAIRMAN GARCIA: We had a motion, I think. 

COWWISSIONER JOHNSON: I second. 

CHAIRMAN GARCIA: And a second. All those 

in favor signify by saying 

CONXISSIONBR DEABON: Aye. 

CHAIRMAN GARCIA: Aye. 

CONXISSIONER JOHNSON: Aye. 

CEAIRMAN GARCIA: All those opposed? 

COWWISSIONER CLARK: Nay. 

CONXISSIONER JACOBS: Nay. 

CHAIRMAN GARCIA: Okay. It passes on a 

three-two vote. 

Issue No. 3. 

CONXISSIONER JOHNSON: Move it. 

CHAIRMAN GARCIA: There's a motion. Is 

there a second? 

coIMI~sIoNER DEABON: Well, I've got a 

question. 

CHAIRMAN GARCIA: Sure. 

COWWISSIONER DEABONr And I'm looking at the 

last paragraph on Page 72. Second sentence in that 
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paragraph says that the 514-megawatt project is needed 

because 30 megawatts are needed by the City. 

NR. JIDJI(1HB: You need to insert the phrase 

"cost-effective" someplace in that sentence. 

COIMIBBIONER DEASON: Well, even making that 

change, I guess the essence of my question is, is 

Staff saying that the only way that this project is 

needed is because there are 30 megawatts that are 

being provided to the City? That's what makes this 

project needed. 

NR. JBNKINB: Well, that was your vote on 

Issue 1 that it can be either. 

COIMIBBIONER DEASON: That's what I'm just 

trying clarify trying because -- I mean, I'm trying to 

be consistent. 

MR. JEMKI1oB: I interpret your vote on 

Issue 1 that the approval can be either the 

cost-effectiveness basis to the retail serving utility 

or as the raw merchant plant. 

COIMIBBIONER DEABON: But I don't want that 

language to be interpreted that that's the only reason 

this plant is needed is because it's providing 30. I 

mean, it may be an additional reason that the facts 

support here, that we are recognizing that 30 

megawatts are being provided, and that there has been 
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an established need determined by that entity, which, 

I think, is no question in an applicant. So if you're 

just providing that as additional factual information, 

that's fine. But if you're saying this project is 

needed only because 30 megawatts of it is being 

provided to the City. 

NR. JENKINB: Right. 

COIMIBSIONER DIUBON: What is this, the 

former? 

NR. JElsAINB: This is like you said, 

additional information based on your vote in Issue 1. 

COIMIBSIONER DEABON: I would move Staff. 

-1- GARCIA: Because there's a motion 

and a second on Issue No. 3. 

Commissioner, did you want to add the word 

''cost-effective" there in that paragraph? I mean, I 

don't think it -- 
COIMISBIONER DIUBON: I'll never vote 

against being cost-effective. 

CEAIRllAN QARCIA: So we'll add 

''cost-effectiveness" as a phrase in that second 

sentence. 

All right. We have a motion and a second. 

Commissioner Jacobs, do you have a comment? 

COHNIBBIONBR JACOBB: Read that for me now 
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with that change. I'm sorry, I wasn't listening 

closely. This change you just did. 

CllAIpuuIs GARCIA: Oh, it is there. It's 

zest-effective. Is that what you -- it's in the third 
sentence. We don't have to add it. It's in the third 

sentence. 

CONNISSIONER JACOBS: That -- given my -- I 
don't go back into all of this, but I think I'm 

3ersuaded on the whole to go along with this. 

that sentence goes against all of the stuff we talked 

about before. 

something on here just to bring that out, but I won't 

belabor it anyway. 

But 

And I'll just say that -- I may write 

C ~ I S S I O N W  GARCIA: Okay. There's a 

notion and a second. All those in favor, signify by 

saying "aye." 

CONNISSIO1yEI( DBASON: Aye. 

C O W W I S S I O ~  GARCIA: Aye. 

CONNISSIO1yEI( JACOBS: Aye. 

CONNISSIONW JOHNSON: Aye. 

COWIISBIONW GARCIA: All opposed? 

COHHISSIOMRR CLARK: Nay. 

CHAIpuuIs GARCIA: It passes four-one. 

Issue No. 4. 

CONNISSIOMRR CLARK: We're bootstrapping 
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this here, right? There's no need for that unless you 

find the need for the 30 megawatts, right? 

NR. JENKINS: Right. But, again, this is 

just the additional information based on the vote in 

Issue 1. 

COlDIISSIONER JOB#SON: Why do we need to 

address this issue? 

NR. JLIIOAINS: We don't need to. 

CEAIRNAN aARCI1: Commissioner, that's my 

fault. Clearly, all the parties had a lot of issues. 

I tried to remove as many of them, but this was a 

complex, huge docket and I -- you know, it's in 

there. 

We don't necessarily need to address it 

after what we've already done, but in an effort to 

make sure that we had as whole and complete a record 

and discussion on this issue, I allowed -- better that 
it be in and we don't rule on it than it not be here 

at all. 

C ~ I S S I O ~  DEABON: Well, see, I think the 

real determination on Issue 4 has already been 

determined. And what it's saying is that it doesn't 

matter. For Duke New Smyrna to be an applicant, we've 

not determined that they've got to show a need in and 

of themselves for the 484. So, you know, at this 
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point I think it's a moot issue. 

COIOLIBBIOMER CLARK: Let me ask you a 

question, though. As we get further out and we have 

more and more merchant plants, what it seems we're 

deciding here is there is a right to build a merchant 

power plant. 

moving it into rate base, you are free to build a 

power plant. 

If you don't affect the ratepayers by 

COIMISSIOMER DEABOM: No, not at all, 

Decause welre just the first step in that process. 

Phere are numerous steps they have to go through 

Defore plant can actually be built. 

c~IMIBsIO#LIR cLAIU[: What you're essentially 

saying is there is no necessity of showing any need 

iere, and we ought to be bypassed completely. 

m. JEWI(1MB: I don't think so. We have the 

subsequent docket we're going to open up and the 

vorkshop dealing with the caps. 

COIMIBSIOMER CLARK: Yes. But the argument 

Jeing advanced here is because it doesn't go into rate 

,ase, it is cost-effective to the ratepayers because 

:hey will not bear any of the cost except when they 

w y  the power. 

Ietermination of need. You're letting the market make 

that determination completely. 

So you're really making no 
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MR. JEllXIllS: Not with caps. We're going 

part way here; we're not going -- 
CONNIBBIOIJER CLARK: Joe, just let me finish 

my thought. 

What you're saying is the market should 

determine it. By this decision here you're saying you 

don't have to show a need. 

NR. JEllXIHS: I disagree with that. 

C ~ ~ ~ I B ~ I O H E R  JACOBS: There was no criteria 

with stop building. 

purchasing. 

There will be a decision about 

NR. JEllXIllS: There will be a decision about 

purchasing. 

COwWISSIOlsER JACOBS: There's nothing here 

that's going to stop building. 

NR. JENKINS: The cap will stop them from 

building. We can't open the floodgates. 

CHAIltBfAN GARCIA: Yes, Joe, but Susan is 

right, there's no cap right now. 

NR. JBUKIHS: There is no cap right now. 

You're right. 

COIMISSIOISER CLARK: We would not be able to 

impose a cap on the basis of it's not cost-effective. 

Because you're just saying -- what you've said here, 
as long as the ratepayers don't have to bear it, it's 

FLORIDA PUBLIC SERVICE COMMISSION 
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cost-effective to them. 

NR. JQlAIlQB: Wait a minute. What we're 

saying here -- remember, Issue 4 was written up in the 
context of a co-applicant utility. See, this 

recommendation is moot, should I strike it? And then 

your question -- 
CONNIBBIOMBR CLARK: Joe, that doesn't 

obviate the need to answer the question. 

is -- 
The question 

NR. JEMKIlsB: But your question goes are we 

And my answer is the only way opening the floodgates? 

you can stop the floodgates is with the subsequent 

workshop and docket. 

COIMIBSIONER CLARK: But then your rationale 

is going to be that we don't need it; is that right? 

HR. JEMKIIOB: That we don't need a cap? 

C O N N I S S I O ~ R  CLARK: No. We have a cap, 

therefore -- yeah, therefore, we don't need the next 

unit. 

needed here because it isn't -- the costs are not 
going possible to be borne by the ratepayers. It 

seems to me it's an inconsistent position. 

When you have made the determination that it's 

MR. JEMKINB: I don't sense that at all. 

With the subsequent docket. 

CHAIRMAN GARCIA: Let's forget about the 
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subsequent. We're here, Joe. We're here where there 

is no docket. We may not come to an agreement on the 

rule. Susan's 

point is, is there a need for a determination of need 

by a utility that's not going to put it into its rate 

base; Is there a need for a determination of need 

hearing before this Commission? 

We may not be able to get a majority. 

CoMIIBBIOmBR CLARK: That's right. Thank 

you. 

CElIRNAN GARCIA: It's the first time I've 

sver been able to restate Susan's position here. 

CoIMIBBIOmBR C m :  The point being, if 

that is your determination of need, we are not 

ietermining anything here. 

narket determine it. And there's no reason for them 

co come to us first. But the fact of the matter is 

:he Legislature says they have to come back to us 

first. 

Ir. Chairman, I'm going to go back to my other 

We're saying let the 

So what are we doing? We need to determine -- 

krgument which argues why the majority is wrong, but 

rou can understand that -- 
CHAIRluls GARCIA: Do you agree with that 

trgument, Leslie? Is that legally what we've done 

here? 

COMNIBBIONER CLARK: What is the basis of 
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finding need for the 400-and-some-odd megawatts? 

is it needed? 

why 

ME. PAUQE: It is the cost-effectiveness of 

the plant. 

COIMIBSIOHER CLARK: Why is it 

cost-effective? 

118. PAUQE: There was evidence in the record 

regarding the reserve margins and overall Peninsular 

reliability problems, and that is an analysis that has 

been made in prior Commission decisions. 

CoIMIBSIOtJBR CLARK: And then was rejected 

in the Duke -- in the New Smyrna -- in the Nassau 
cases. 

ME. PAUQE: Portions of it, not all of it. 

The statewide need presumption was overruled. 

COIMIBBIOHER CLARK: So that is the need; 

that it was needed on a statewide basis. Now, how do 

we determine that this is the most cost-effective, 

then, if we don't do a comparative analysis? If our 

determination is based solely on the fact that we're 

not going to put it in rate base, how do we know that 

this is -- we don't make a determination that this is 
the most cost-effective? 

w8. PAUQE: It was the presumption of 

statewide need that was overruled, not the ability to 
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determine whether or not there was statewide or, in 

this case, Peninsular need. 

CHZLIRHAM QARCIA: All right, Leslie. Let me 

ask the question, then. Let me go another step. 

Tomorrow -- in the next few weeks I know the companies 
all have one or another dockets about building more 

generation. Duke shows up with another plant. This 

time they are not with New Smyrna. 

550-megawatt plant and they show up. Why do we do a 

determination of need? What is the issue? What is 

the criteria for a need determination after this 

decision? 

They just got a 

m. PAUGH: In my opinion -- 
~ I B B I O M E R  -CIA: And they're not going 

to charge the ratepayers. 

because it's important. 

Let me begin with that, 

NE. PAUGH: In my opinion, the criteria are 

not affected. We still have the same 403.519 

criteria. That is not altered. We review it on that 

basis. 

CHAIRlUN GARCIA: And you would then -- they 
would have to come in and determine that there was a 

need, whether it be with a local municipality as their 

partner or whether it be simply that they come in and 

say, "There's a need in Peninsular Florida, and I want 

0 0 2 6  I 5  FLORIDA PUBLIC SERVICE COMMISSION 



169 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

to serve it." 

1(8. PAUOH: Yes. 

COmIBSIOyER C W  

that need? 

And how do they show 

NR. FUTRELL: You'd have to get into 

viability of the plant. You'd have to make some 

assessment of the viability of the plant. 

-1- GARCIA: Viability in what sense? 

Viability financially? 

NR. FUTRELL: Is it a real project? Is it 

really going to come on line and provide potential 

benefits to the ratepayers and not just something on 

paper? Not some back-of-the-envelope proposal. 

C%AILuIAw QARCIA: Yes, but why do we -- 
Susan makes a very good point. 

let me tell you something, I'm not far on either 

position. 

the hook, why do I care if they want to build a power 

plant? Because there are other steps that they still 

have to go through. 

board. 

And they may have to meet some other criteria that 

we're going to determine into the need process. 

after this decision, what do they need to show? They 

just need to show a statewide need, and they need to 

Why do we care? And 

I'm just saying if the ratepayers aren't on 

They have to go before the siting 

They still have to meet the DEP requirements. 

But 
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show that it's a serious project. 

to show it's a serious project? 

Why would they need 

NR. FUTIIELL: I think we just need to have 

some comfort before passing that it is going to 

potentially be there. 

CHAIRMAN -CIA: Why? 

CowllIBBIOlDER CLARA: We're not counting it 

in the margin reserve. So we don't. 

HR. FWTRELL: Right. 

CHAIRMAN QARCIA: Joe? You've turned 

yourself off. 

NR. JBNKINB: Oh, I'm sorry. 

It's a very good question, is what do we 

determine -- what is the basis to determine the need 
in future merchant plant applications. Of course, my 

answer originally was the cap. But that doesn't seem 

to be acceptable. 

CHAIRMAN GARCIA: Well, because it doesn't 

exist right now. 

m. JBNKINB: It doesn't exist right now. 

COMIIBBIO~R CLARK: It's not consistent 

with your logic. 

1w. JEHKINS: Well, you know -- 
CHAIRMAN QARCIA: I wouldn't go that far. I 

think you could make that argument. I think there 
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could be a cap. 

XR. JEWKIHB: I think the next argument you 

could make is that it will lower wholesale prices 

either on the broker or just on the wholesale market. 

And that is in here. We have that as one of the 

issues someplace. 

CEAIRHW QARCIA: I'm convinced that the 

market works. But Susan makes a very valid point. If 

FPC comes into this Commission and asks to build a 

?lant, like they may very soon, and they come in and 

they say, "Commissioners, I'm going to put this into 

rates." 

locket, and we investigate it. But if FPC comes in 

iere and says, "Commissioners, I'm just building a 

nerchant plant. What need do I need to determine? 

rhe ratepayers aren't on the hook." 

Then we need to open a determination of need 

XR.  JEWKIHB: Right. 

COHMIBBIOHBR QARCIA: What viability do I 

ieed to demonstrate? The only viability that I 

leed --@I and I'm trying to figure it out, too. Maybe 

ior reliability's sake -- we may say something 
Iifferent with FPC because there are other criteria 

:hat guide them before us. 

mild a plant, or FPL can come in here and build a 

merchant plant after this decision is in place. 

But the truth is they can 
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C O I M I B S I O ~  CLARK: What it boils down to 

me is that we are saying there is a right to build a 

merchant plant. And I'm concerned about that. I 

think it was clear in the statutes that have been 

enacted and the sequence in which they have been 

enacted, there was never an -- 
COIMISSIONER JACOBS: I don't think so. 

CoyYIBBIOIwI( CLARK: -- an idea that it 
should be a right. It should be a privilege. And it 

should go through this process and there should be 

some determination of need. 

today you're saying that we do not make a 

determination of need when it's a merchant power 

plant. 

And by the recommendation 

1w. JEUKIHB: I don't think so. If a 

merchant plant owner came in here with a high-cost 

plant, say a coal plant that had very high cost, an 

average operating cost of, say, $60 per megawatt-hour, 

I think we would turn it down. 

coltlbIBBIo131;B CLARK: How do you know that 

this isn't a high-cost plant? You didn't get that 

information here. 

going to cost New Smyrna. 

deal, and you never looked at the parameters because 

they didn't provide it, as I recall. 

You only looked at how much it was 

You said that's a good 
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COIMIBBIONEFt DPULBOM: We had extensive 

testimony on the cost-effectiveness of the plant. 

even there was testimony provided concerning the 

3ispatch of units in Florida, and we had to continue 

them -- 

And 

NR. JEBIXINS: Very detailed testimony. 

CONNIBBIONER DPULBON: -- and where it would 
€it on that continuum, and the -- 

NR. JEBIXINB: Precisely. 

COIMISSIOHER DmSOII: So I think that there 

is a requirement to show cost-effectiveness in that 

sense, but not to the degree that we get involved when 

ae're approving the contract, a binding contract on a 

30-year horizon. I think we have a responsibility to 

nake sure that the project is viable. 

MR. J m I N B :  Right. 

COIMIBBIONER DPULBON: We also have 

responsibilities to look at fuel diversities, where 

it's being built or whether it's going to be a problem 

Nith the transmission systems. But in all -- in 
reality, though, before someone has the sophistication 

3f Duke who is willing to invest $160 million, YOU're 

pretty well assured that they've looked at all of 

those things. 

Dbligation just because they say, "1 want to build a 

But that doesn't relieve them of the 
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merchant plant," you know, "Stamp my approval card," I 

don't think we're there yet. But I think to answer 

the question, I think, yes, there is a different 

standard from the way we've done things before. 

hut. JQIKIH8: And we would test those 

parameters as we did in this case. 

coIpIISSIO#ER CLARlC: Wait a minute. Is 

there a different standard for a merchant plant than a 

plant that's going to go into rate base? Or a plant 

being built by a utility -- and their proposal is that 
it go into rate base -- because I would reiterate that 
a finding of need does not make it automatically 

prudent. 

hut. J m I H 8 :  I don't know if there's a 

different standard, but we would probably look at it a 

lot harder when we're binding customers. 

C O ~ I S S I O ~ R  CLARA: You would, in fact, 

look at all of the parameters of it and the cost of 

it, and you'd require them to go through the bidding 

rule to determine that this was -- 
hut. J€mlCIHB: If it was an investor-owned, 

that's correct. 

CONNI~~IOHER CLARK: So it as a different 

standard. The standard you appear to use here -- and 
I could be wrong -- is that it -- as long as the 
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ratepayers aren't going to bear this cost and it's a 

pure merchant plant, then it is cost-effective. 

118. JEMINS: Again, if someone came in with 

a high-cost coal plant. 

CaMIIBBIOlDw CLARX: Just this 

recommendation. Where have you caveated it in that 

way? You haven't. The analysis with respect to 

whether or not it is cost-effective is simply that it 

won't be borne by the ratepayers. 

that? 

Have I misread 

HR. JENKINS: NO. 

-I- (UCBcIa: YOU have. Because it also 

premises the 30-megawatt need and that that is 

definitely cost-effective for the ratepayers. 

ColwIBSIOlsER CLARK: Okay. Well, let's 

assume the next merchant plant comes in without -- you 
said that they don't have to be tied to -- 

NR. JENKINS: Let's say another identical 

Duke comes in; is not a high-cost one, a low-cost one. 

In reality, it would be hard to distinguish between an 

identical Duke-type plant and this coming in. 

ColMISBIONBR JACOBS: What about 2,000? 

118. JEMIMS: 2 ,000?  Well, I was going to 

suggest a cap of 4,000. But, again, we're getting 

into that cap talk again, and we don't want to do 
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that. 

CHAIRMAN QARCIA: Let's say somebody shows 

up tomorrow with a 2,000-megawatt plant. What do we 

do? 

NU. JENXIHS: I'm not sure what we would do. 

CHAIRMAN QARCIA: Susan makes a valid point 

that what criteria have you left here that we can rely 

on? I mean, try to understand, I'm not berating you, 

because I can argue the free market side, that Duke is 

not going to build a 2,000-megawatt plant. There's 

not a need for it in Florida. And Wall Street is not 

going to bankroll an unnecessary plant in Florida. 

But let's say Duke came in here to build a 

2,000-megawatt plant. 

tell them to go away? 

What criteria could we use to 

1w. JENXIH8: Commissioners, I have some 

ideas. 

is I would like to, perhaps in this subsequent docket, 

require a diversity of ownership so we dilute market 

power on the wholesale market. 

They are not in the record. What I would do 

CHAIaWlw GARCIA: These are all sorts of -- 
these are all sorts of issues that aren't before us 

here. 

NU. JENXIHS: That's correct. 

CEAIRBiAN QARCIA: Clearly, when we finish 
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here today -- when we finish here today, it may be 
Duke, it may be FPL, it may be some of the people who 

are listening in on the phone, are going to show up in 

Florida. And they're going to say, "1 want to build a 

merchant plant. I've studied your margin reserves in 

Florida. I think I can pop up 

a plant in year-and-a-half and make money." 

I think they are low. 

HR. JEMKINB: And make money. 

cBlrIRIu# O?iRCIA: So it begs the question. 

He have a determination of need proceeding in the law 

Jf this state that we're required to conduct. Now, we 

:an do that as wide or as narrow as we want. Susan 

seems to think that it's a very narrow determination 

Jn certain points. That's fine. I respect her 

Josition. 

iiscretion in that. So my question then goes to what 

iiscretion are we leaving ourselves on these projects? 

We believe that we have a certain amount of 

NOW, on an economic basis you're absolutely 

right. No market is going to build a power plant. I 

ion't even know why you're talking about an expensive 

:oal plant, because the truth is if an expensive coal 

plant came to Florida, what do I care? I mean, what 

if Duke showed up next week -- I mean, I understand 
)EP will care. I understand the residents will care. 

I understand the siting board will care. But what if 
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tomorrow they come in -- Duke decides that they want 
to build a 2,000-megawatt coal-fired plant in Florida. 

How does that affect our determination of need issues? 

NR. JHQI(III[I: I can't give you a good answer 

right now. 

CHAIRMAN QARCIA: Leslie, do you have any 

criteria there? 

will we just wave them on in, as long as ratepayers 

aren't at risk? 

Do we have anything to do here or 

118. PAUGE: My opinion is that the criteria 

403.519 are intact, and they are. Let's refresh our 

memories. "The Commission shall take into account the 

need for electric system reliability and integrity, 

the need for adequate electric at a reasonable cost 

and whether the proposed plant is the most 

cost-effective alternative available." All of those 

criteria operate in this instance, and they will 

Dperate in future cases. 

a fact situation before me, but I do not see them as 

having been negated in any fashion. 

I can't predict how without 

CHAIRluLp OARCIA: Can we make sure that 

we -- I mean, obviously it's the law. We don't have 

to restate the law. But, clearly, that gives me some 

comfort level in moving forward because we can decide 

certain issues. I just don't know if we would. 
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COIMISSIONER JACOBS: There's a nice legal 

term called collateral estopple that I guarantee there 

are some lawyers listening right now who are 

absolutely watering their mouths over about how we 

will defend the issue of cost-effectiveness against 

another plant when we've made this decision today. 

CowlIISSIONER DEASON: I think we have 

subjected this project to a very close scrutiny on 

cost-effectiveness. The record is replete and 

complete in that regard. 

CONMISSIONER CLAFtK: Yeah, but the 

recommendation, I thought, was it's cost-effective 

because it's not being borne by the ratepayers. 

CONMISSIONER DEASON: No, I think the 

recommendation goes much further than that. 

CONMISSIONER CLAFtK: Okay. Where is that? 

COIMISSIONER DEASON: Well, there's a 

recommendation that it enhances reliability, for one 

thing. And, of course, there is a recommendation that 

the ratepayers are not at risk. 

NR. JImlCINS: And it lowers prices on the 

wholesale market, which directly flows through the 

fuel cost recovery clause for all investor-owned 

utilities. 

COIMISSIO~R CLARK: Well, does that 
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reliability go to cost-effectiveness? I mean, the 

issue of it being cost-effective, that deals with 

reliability. Does it deal with cost-effective? Any 

merchant power plant is going to increase the 

reliability by being more power. 

COSMISBIONBR D W O N :  It's not if it's never 

going to be dispatched, and it's not going to be 

lispatched unless it's cost-effective. 

XR. JEWAINS: That's correct. 

COIWIBBIONER D W O N :  

npprove the building of a plant -- even if there were 
 omo one willing to bankroll $160 million for 

non-cost-effective plant, if they tried to come and 

3et approval it, and we looked at the economics of it 

and said, 811t's never going to be dispatched. You're 

?ever even going to sell a megawatt-hour. 

And we're not going to 

Go away." 

XR. JKHKINS: That's right. Eventually you 

#ill climb up the dispatch to where the prices 

qualize out and the next plant will not be able to be 

lispatched because on the margin it won't be able to 

zompete. You've got the answer. 

CQIMISBIONBR JACOBS: I've not seen one 

finding in this docket that will describe when the 

Duke plant will be dispatched. 

1w. JEWAINB: Oh, yes. What was that 
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witness? Nesbitt. 

CONNIBBIOXER CLAUK: Now, you're confusing 

with what the witnesses said and what you're basing 

your opinion on. 

CQWILIBBIOIIER JACOBS: Exactly. 

C O I M I B B I O ~  GARCIA: It has to be 

economically dispatched. 

and required by this Commission. 

economically dispatch. 

That's required by the FERC 

They can't not 

~ I B S I O L P B R  JACOBS: Then let's say that. 

Let's say that. They have to abide and be consistent 

with -- 
CHAIRMAN GARCIA: What do you mean if they 

We had a question. decide -- I'm sorry. 

COwI(ISSIOW$R CLARK: I'm just saying they 

can run the plant based on any criteria they want to. 

We don't have any control over that. 

CONNIBBIOXER JACOBS: And they can make the 

determination as to whether or not they sell as to 

whether or not they are profitable, not whether or not 

they economically dispatch. 

COwI(IBBI0LPBR CLdRK: Mr. Chairman, I think 

-- we're getting back sort of into an argument about, 
you know, the previous issues. I still think that 

effectively what we have done is say all you have to 
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show is it doesn't go into the rate base. 

a merchant plant; and, therefore, it is 

cost-effective, and we've really done no analysis. so 

if that's the case, why do we determine any need? Why 

is there any reason for them to come here? 

That it is 

C O N N I B B I O ~  DEABON: I don't think that's 

Staff's recommendation. 

MR. JEMINB: NO. 

COIMIBSIOMER CLARK: Well, show me where it 

isn't. 

ME!. JElDAIlDB: Yeah, I keep getting -- I keep 
saying and I keep getting rebutted, but in my mind all 

of these issues are for the subsequent docket for 

another day. 

time. 

that you're going to another docket. 

We only have one plant before us at this 

And I apologize that we didn't address issues 

CONNIBBIOMBR CLARK: It goes to the heart of 

what we're doing and whether it's consistent with the 

statute. 

C O I M I B B I O ~  DEABON: I think it's Staff's 

recommendation that the economics of this plant are 

such that it is state-of-the-art; it is going to be 

efficiently -- it's an efficient plant. We've looked 

at the dispatch such that we know it's going to be 

dispatched a great deal of the time. It's only going 
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to be dispatched when it's cost-effective to do so, 

which means that it's going to have a downward effect 

upon the wholesale market which flows through to 

customers in retail rates through the fuel adjustment 

clause. 

NR. JQIKI.358: Right. 

C O Y Y I 8 8 I O ~  DEABON: Staff has recommended 

that it enhances reliability because it is going to be 

dispatched. 

m. JENKINE: Right. 

COWIII8SIO#ER DEA80N: And there is capacity 

there that can be relied upon in case of an emergency. 

NU. JQIKLNS: And the next plant, or some 

subsequent plant, will not have all of those 

attributes as we rise up to dispatch or minimize the 

wholesale cost. Eventually they will not be able to 

compete with the wholesale prices, and we will not 

certify them. But, again, that doesn't -- 
CONJIISSIOZfER JACOBS: If we're willing to 

make those findings here, and then hold that those 

would guide future proceedings to determine the 

absolute criteria, rule, or whatever else is going to 

guide this, I think we need to move on. But I didn't 

hear those as findings. 

MR. JENKINS: I didn't think we were going 
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to make those in this docket because we only have one 

plant before us. 

CoyIIISSIOXiXR JACOBS: Here's what I'm 

saying. 

and then understand that going forward we will be 

exploring the absolute criteria that would guide, 

based on those criteria, then I think we can move. 

If we're willing to make those as findings, 

WB. JEHKINS: We'll be going forward in a 

subsequent docket looking at those criteria and many, 

many more criteria that you all have mentioned. 

C O X M I S S I O ~  JACOBS: But are we willing to 

make those findings? Is there evidence in this 

record, and are we prepared to make those findings 

with regard to this application? 

CHAIRMAN GARCIA: We have. 

COHNISSIOHER JACOBS: I just want to get 

clarified, because I didn't think so. I want to be 

clear about that. 

CHAIRMAN GARCIA2 Well, then, tell me what 

you want to say. Do you want us to say that we found 

that this plant -- 
COXMI88IONER JACOBS: No, no. What 

Commissioner Deason said was right on point. I think 

the way he described it was right on point. 

saying is I did not understand that those were 

All I'm 
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Pindings . 
c2EAILuuIp GARCIA: Leslie, you can get that 

from the record, from the transcript of the hearing, 

Commissioner Deason's statement, and it incorporates 

what you talked about, which is the statutory -- 
NR. JMI(IN8: I think a lot of what 

Commissioner Deason said is in Issue 1 about the 

short-term dispatch. 

CHZLILuuIp GARCIA: I agree. I agree. But if 

it gives a comfort level to Commissioner Jacobs, I 

just want to make sure we state it in the final order, 

okay? 

NR. JMI(1NS: All right. 

CHAIRMAU GARCIA: That said, Commissioner 

Deason, I believe you stated that we don't need to 

consider Issue No. 4. We don't need to vote it out. 

CONNISSIOHBR DBASON: I don't think we do, 

but I'm open to a suggestion that we do. 

COIMISSIOHBR CLARK: I think it's been 

decided, really. 

CHAIRlllw GARCIA: Okay. It doesn't -- 
decided, so we -- I guess if there's anybody who 

disagrees -- no one disagrees? It's moot. 

Issue 5. 

COIMISSIOHBR DEA80N: Move Staff. 
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co1oLIBBIoNER GARCIA: Is there a second? 

COIMIBBIONER JOENBON: Second. 

CHAIRMAN GARCIA: Is there any discussion? 

rhere being no discussion, all those in favor signify 

by voting ooaye.Bt 

CONNIBBIONBR DEABON: Aye. 

CoIplIBBIONER JACOBB: Aye. 

ColMIaaIowER QARCIA: Aye. 

COIMIBBIONBR JOENBON: Aye. 

COIMIBSIONER GARCIA: All those opposed? 

coIMxaaIo#ER CLARK: Nay. 

UiAIRNAN GARCIA: Leon, I'm sorry, I didn't 

hear you. 

ComIBBIoNER JACOBS: I said aye. 

CHAIRMAN GARCIA: 4-1 on Issue 5. 

Issue 6. 

COIMIBBIONER DBASON: I have a question on 

Issue 6. I'm looking at Page 77 of the 

recommendation, the last two paragraphs. The next to 

the last paragraph on Page 77 in the middle part, it 

indicates that it has not been determined whether 

Duke-New Symrna will pay for these costs entirely or 

will pay only a portion. 

paragraph, in the middle of that paragraph, it says, 

"Witness Rib, however, stated that Duke New Symrna 

And then in the next 

FLORIDA PUBLIC SERVICE COMMISSION 0 0 2 6 3 3 



187 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

would pay for any transmission upgrades required as a 

result of long-term sales pursuant to FERC rules." 

Are you talking about different costs in the next to 

the last paragraph other than transmission upgrades? 

NR. PUTBELL: Yes, sir. 

COSOLIBBIONER DEMON: What costs are those? 

NR. FUTRBLL: In the next to the last are 

those associated with connecting the plant and then 

the lines to the grid. 

CONXIBBIONER DEMON: The actual connecting, 

not the transmission upgrades, but the actual -- 
interconnection. 

NR. FUTRELL: Connecting, and any upgrades 

associated, required of the existing substation that 

New Smyrna Beach owns. 

COJDIIBBIONER DmBON: How much capital is 

involved in doing that? 

HR. PDTBELL: They're estimating 

approximately 6.7 million. 

CONXIBBIONER DmBON: 6.7 million. And if 

Duke's New Smyrna is not the entity to pay for that, 

who would pay for it? 

WB. FUTRBU: It's unclear. It looks like 

New Smyrna may participating in those costs, the City 

of New Smyrna Beach. 
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CQIMISSIomSR DEASON: But it's either the 

City or Duke. 

utility if it's going to be passed through to the 

retail customers? 

We're not imposing costs on the other 

1IR. FUTRELL: That's correct. 

COIOIIBBIO~ DEASON: Okay. 

coyyIBBIOmSR CLARK: I think that should be 

stated clearly, that nothing should be required to be 

borne by the other entities -- 
CEAIRNU GARCIA: Good point. 

CQIMIBBIONER CLARK: -- relative to this 
transmission. 

upgrades and requires -- 
Are you sure Order 888 doesn't require 

CoIwISBIOmSR GARCIA: Joe, you turned 

yourself off again. 

MR. JEWKINS: Order 888 goes to the 

transmission upgrades, not the connection. And 888 

requires that the parties negotiate a price for any 

transmission improvements. 

COIMIBBIOmSR CLARK: Can Duke New Smyrna 

require whoever is providing the transmission in that 

area to upgrade? 

MR. JEWKINB: No. Not at -- only at Duke's 
cost. If there are upgrades required, they have to 

negotiate with FPL or FPC and pay for what is 
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negotiated. 

C(yoIIS8IOMER CLARK: I think we should make 

that clear as part of this decision. 

C O N N I S S I O ~  QARCIA: Very good. And, 

Leslie, you got that, right? Very good. 

C(yoIIBBI0nER DEASON: Move Staff with that 

clarification. 

CIULIRNm QARCIA: Is there a second? 

COIMIBBIOnER JOIMBON: Second. 

C ~ I -  QARCIA: ~ l l  those in favor signify 

by saying  aye.^^ 

CQIMIBBIOMER CLARK: Aye. 

CQIMIBBIOMER QARCIA: Aye. 

COIMIBBIOnER DEASON: Aye. 

COIMIBSIOMER JOIMBON: Aye. 

CONNIBBIONBR JACOBS: Aye. 

CHZLIRNm QARCIA: Show it approved 

unanimously. 

Issue 7. 

COIMIBBIONBR DIUBON: Move Staff. 

CIuLIRNm QARCIA: Is there a second? 

CONNIBBIOMER JOIMSON: Second. 

CHAIRNm QARCIA: Is there any discussion? 

There being no discussion, all those in favor signify 

by saying "aye." 
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C(y0LIBBIOrQER DEABOrQ: Aye. 

CQYYIBBIOMBR GARCIA: Aye. 

CONNIBBIOMBR JOIM8OrQ: Aye. 

CQYYIBBIOMBR GARCIA: All those opposed? 

CQYYIBBIOMBR C W :  Nay. 

COWIBBIOMBR JACOBS: Nay. 

CEAIRNAN GARCIA: Show that, Item 7, 

gpproved on a three-two vote. 

Issue 8. 

CONNIBBIOMBR JOHISBOrQ: Move it. 

CONNIBBIONER C W :  I think this makes my 

>oint again. The sole criteria for it being 

:ost-effective was the basis that we don't have to 

reach a decision as to whether it's cost-effective. 

Cf they are going to bear the burden, then it is. 

CHAIRUNV GARCIA: And we, of course, are 

ioing to include in the discussion the criteria that 

:ommissioner Deason restated, which is from Issue 1. 

:n fact, do we even need to vote this one out, because 

.t's part of Issue 1, is it not? 

MU. ?UTRELL: Correct. 

COIMIBBIOMBR CLARK: I think you're right. 

CHAIRUNV GARCIA: So that said, if everyone 

.s in agreement, we'll drop Issue No. 8 .  Issue No. 8 

LS moot. 
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Issue 9. 

coIoLIBBIOliER DWOIU: This is an issue that 

gives me a problem. 

NR. J m I I U B :  This is another generic docket 

issue. Our concern here was that Duke does not have 

backup oil supplies in case of a natural gas 

interruption, but we didn't think it fair to single 

out Duke because neither does Florida Power and Light 

nor Florida Power or some of the municipals at their 

plants. 

generic docket, with a possibility of requiring all 

natural gas-fired plants to have backup oil. 

So we would recommend opening a rule-type or 

C O I M I B B I O ~  DWOIU: So you're saying that 

this a generic concern and we should have a rulemaking 

Dn it, and since Duke New Smyrna is a regulated 

utility, they would be required to comply with 

uhatever is the result of that? 

NR. JEMKIIUB: Precisely. 

COIMIBBIONER CLARK: Why do you care about 

this, whether they have adequate assurances of primary 

snd secondary fuel if they're going to be a merchant 

?lant? 

NR. JIWKIIUB: Well, frankly, we made -- 
Staff made a recommendation in the ' 8 0 s  that a lot of 

the power plants did not have backup fuel. That 

FLORIDA PUBLIC SERVICE COMMISSION 0 0 2 6 3 8 



192 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

recommendation was rejected in the ' 8 0 s ,  and I hate to 

say it, but this is another shot, you know. We're 

trying again. 

C O W I S S I O ~  CLARK: Well, I guess my point 

is that this is a merchant power plant; no obligation 

to serve. We would assume the market would dictate 

the parameters of that, and why would we want to 

dictate they have primary or secondary fuel? 

NR. JENKINS: Of course, at someplace 

down -- well, we have the 30 megawatts to New Smyrna 
Beach. And someplace down the line you would think 

they're going to sign a short-term contract for, you 

know, one, two, three years or a few months over a 

peak period. And if there's a natural gas 

interruption, we would like for them to have an 

on-site light oil supply. 

COIWISSIONZR CLARK: For what reason? 

NR. JENXINS: To ensure reliability when 

they do sign a contract. 

colMIBSIONZR DIUSON: But that would be an 

issue at the time that it came up for a contract 

approval, would it not? 

NR. JENKINS: It would for an investor-owned 

utility in the fuel clause. It would not for a 

municipal or co-op as a buyer. 
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C0101ISSIONER DEMON: But at some point, to 

rely upon a plant for reliability purposes, you have 

to have confidence that it's going to be dispatchable, 

even during emergency situations, that is, perhaps a 

natural gas interruption. And at least some portion 

of a large diverse utility's generation probably is 

going to be different fuel mixes anyway, and all of 

those things have to be evaluated. 

XR. JEI1AINS: That's right. My concern is 

like last summer, if we had had the explosion in the 

FGT pipeline in July, a month earlier, instead of 

August when it was slightly cooler, I don't think we 

would have been able to, in the state, serve firm 

load. So this is making generating capacity more 

Eirmer . 
C O I M I S S I O ~  DEMON: I guess I go back to 

Commissioner Clark's question. 

this plant based upon reliability purposes -- I know 
it's reliability enhancement. 

If we're not approving 

XR. JENKINS: Right. 

C0101IBSIONER QARCIA: But not because it's 

needed to meet a 15% reserve margin. What difference 

loes it make? 

NR. JEI1AIN8: A portion or all of that 484 

aegawatts of merchant capacity will eventually wind up 
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being part of a firm contract that we would include in 

the reserve margin. And when they include it, we'd 

like to -- at least we think we'd like to have it with 

a backup oil supply. That plant, as well as any 

other. 

coIoIIBBIOyW DEWON: Assuming that is the 

correct thing to do, and I'm not sure it is, don't you 

correct that problem by just basically telling our 

utilities we're not going to approve a contract for 

your 15% reserve margin if it doesn't have dual fuel 

capability. So, therefore, they would either not 

sign with Duke, or else before they did they'd say, 

"Duke, you've got to put in a secondary fuel source 

before I can purchase this capacity, because if I 

purchase it, it's not going to be applied to my 15% 

reserve margin. 

NR. JKNKINB: If I do that, I want to do 

that for the Martin plant as well. And what is 

Martin, 2,000 megawatts? 

CO1MI8SIOBlEI( DEWON: Under current 

regulations, when do we look at those type issues? 

Just ignore merchant plants? 

NR. JENKINS: Again, Staff recommended 

backup oil in all plants in the '80s. it was turned 

down. And this is not an FPL issue. This is a Staff 
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issue. This is another shot, another bite at the 

apple, I'll be up-front on that. 

CEAIIUIIW QARCIA: What do you mean? 

C O I M I B S I O ~  DEASON: He lost once. He 

wants to relitigate it. 

NR. JEHKINS: That's basically true. 

CEAIIUIIW QARCIA: So we can drop it then. 

Let me ask a question, because it puts us in an 

interesting spot. 

Can the Commissioners point out which items 

they have questions on, and then what I'm going to do 

is let's have a discussion on those remaining items. 

And I'd like Staff -- I'd like to then take a 

Eive-minute break and have Staff come back to us and 

say which issues we don't have to decide. Because I 

-- you know, I agree with Commissioner Deason and 
Commissioner Johnson and Commissioner Clark, most of 

the meat is already on Issue 1. These were -- and 
again, I fought myself as hearing officer, I allowed a 

lot of things into this, hoping to get the fullest 

possible debate that we could get. But maybe -- 
2ommissioner Deason, if you have any questions, or 

*ommissioner Clark, I don't think you had any 

ndditional ones aside from the ones you had asked. 

COHHI88IONER DEABON: I'm not saying all of 
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these issues need to be determined, but I can tell you 

the issues I have questions on if we are going to have 

a vote on them. 

COIOIIBBIOIRIL CLARK: I think it would be a 

useful exercise to take a break and let Staff go 

through them, because I think there are a number of 

ones that don't require a decision. 

HR. JEMKIIB: Okay. 

CHAIRMAN GARCIA: Okay. We'll do that then. 

Let's take a -- Commissioners, let's take a -- we can 
take lunch, but I think that just pulls us further 

back. Let's take ten minutes, and then we'll be right 

back. 

(Brief recess taken.) 

- - - - -  
COIMIBBIOIRIL D ~ B O N :  Mr. Chairman, I just 

would like to make one observation in that you've done 

very poorly today on your campaign promise that we 

were going to have lunch breaks. 

CHAIRMAN GARCIA: Commissioner, you're 

absolutely right. I'm sorry. And it is my fault 

because I'm scheduled to meet with several people in 

the Legislature this afternoon, and I'm sorry. And 

then, of course, Commissioner Johnson is going ahead 

and having lunch as she always did anyway, secretly. 
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(Laughter) 

Okay. We broke. Staff gave me their 

criteria -- what they felt had to be addressed. That 

is, they want to go back to 8 because they feel that 

it's delineates the statutory criteria very clearly 

for them and makes it easier for them. Then we can 

skip everything and then go to 13. Skip everything in 

between and do 32 and 33. 

NB. PAUQH: That's correct, Mr. Chairman. 

CIUI- GARCIA: That said -- 
CONNISSIOMBR DIUBON: Let me say one thing. 

Depending on how we handle 8 -- you know, I thought 
that 29 was a real key issue that kind of summed 

everything up, and that would be a good opportunity to 

kind of clarify in one place all of the criteria we 

were applying and why we felt this was a good project. 

If it's going to be done somewhere else, fine. But I 

just think somewhere -- I mean, I think during this 
whole long discourse we have been trying to identify 

reasons that we think this project should be approved, 

but I think it needs to be capsulized somewhere. 

CIUI- GARCIA: That was 27? 

CONNISSIONER JOHIPSON: 29. 

CONNISSIONER DEMION: 29, I thought. 

CHAIIuuls GARCIA: I'm sorry, 29. 
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CONNIBBIOIIIW DEASOIU: Well, maybe Staff is 

I don't know what they going to do that in Issue 8. 

plan to do with Issue 8. 

UIAIRMAH GARCIA: So the Staff analysis on 

29. Hold on. For the press release alone it has 

great value since it's that short. 

COIMIBBIOIIIW DEASOIU: Whatever Staff thinks 

on 29. My point is that somewhere we need to 

capsulize the criteria we have adopted for approval of 

this project. 

118. PAUQH: I absolutely agree, 

Commissioner. 

CHAIRMAH GARCIA: Okay. Can I ask someone 

to reconsider their vote on Item 8, so we can just 

vote it out again. 

COMNIBBIOIUER DEASOIU: We said it was moot. 

CEAIRMAH GARCIA: We said it was moot, so we 

didn't vote on it. So we don't have to reconsider. 

118. PAUGE: That's correct. 

COIMIBBIOIIIW GARCIA: Does anyone have a 

motion on Item No. 8? Or Issue No. 8? 

COIMIBBIO~R DEASOIU: Does Staff have 

something to add to Issue 8? 

MR. JEHKIIUB: We just want to say that this 

issue is -- this item is covered in Issue 1. 
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CQYYIBBIOMR D W O N :  Oh, that was all you 

wanted to indicate? 

NR. JENKIMB: Instead of, you know, no vote 

move. 

CBAIRNAN QARCIA: You'd rather just restate 

it in Issue 8. 

NR. JQIKIMB: Right. 

CBAIRNAN QARCIA: Is there a motion? 

COIMIBBIONER JOHMBON: Move it. 

COIMIBBIONER DEMON: Second. 

COIMIBBIONER QARCIA: A second. 

CONNIBBIONER JACOBS: Please forgive me. 

Issue 8 now simply -- the recommendation is that it's 
covered in Issue 17 

Nit. JENKINS: That's correct. 

COIMIBBIONER JACOBB: Okay. 

CXAIRNAN QARCIA: All right. All those in 

favor signify by saying "aye." 

CONNIBBIONER D W O N :  Aye. 

COIMIBBIONER QARCIA: Aye. 

COIMIBBIONER JOHMBON: Aye. 

CONNIBBIONER JACOBB: Aye. 

COIMIBBIONER QARCIA: All those opposed? 

CONNIBBIONER CLARK: No. 

CEAIRNAN QARCIA: All right. That passes 

3002646 FLORIDA PUBLIC SERVICE COMMISSIO 
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four-one. 

We now go to Issue 13. Commissioners, does 

anyone have questions on Issue 13? 

COXNI88IO#w D W O N :  NO, 

questions on 13. 

I have no 

coyY18810#w CWLBK: You mow, I would on -Y 

point out, doesn't under 403.519 require the applicant 

to do this? 

coIMI88IONER D U O U :  It requires the 

Commission to consider it. It's just one of the 

numerous things we can consider. 

118. PAUGH: That's correct. 

CoIMI88IONER D W O N :  And I would point out 

that one of the strongest environmental advocates in 

this state has indicated that, in the least position, 

they recognize the wholesale nature of this and think 

it's not applicable. Now, you know, I'm not saying 

that's what Staff's position is, but I think that 

bears on this issue. 

Let me say this, that I don't have a problem 

with Staff's recommendation. You've made note of the 

fact that there is solar photovoltaic installation and 

that is, at least, described as a possibility. I 

don't think it's a guarantee. I'll just leave it at 

that. 
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CONNISSIONER JACOBS: Okay. Going forward 

-- on whose side of the ledger will we base the 
conservation requirement? Here we base it on the 

City's, right? And that 30-megawatt need; is that 

correct? 

be the case? Let's say if -- let me ask the question 
this way: If a merchant plant comes in alone without 

anybody else, there is no conservation requirement. 

Is that a correct statement? 

Going forward is that going to continue to 

NR. JHMXINS: That's probably correct until 

we get to the end of this subsequent docket. 

CQ1MISSION6R JACOBS: That will be one of 

the issues we'll consider, whether or not to impose? 

NR. JIWXIMS: That's correct. 

CONNISSIOMBR JACOBS: Okay. 

CEAIRIUIS GARCIA: Okay. Is there a motion 

on Issue 13? 

CONNISSIONW DEABON: Move Staff. 

CONNISSIONW GARCIA: Is there a second? 

COIMISSIOLOEII JOHNSON: Second. 

CRAIRIUIS GARCIA: There's a second. All of 

those in favor signify by saying 

CONNISSIOMBR DEABON: Aye. 

CayI(ISSI0NER GARCIA: Aye. 

COIMISSIOLOEII JACOBS: Aye. 
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CQIMIBBIONER JOH1oBON: Aye. 

CQYYIBBIONER QARCIA: All those opposed? 

CONNIB8IONER CLARK: Nay. 

CliAIAUlmli QARCIA: It passes on a four-one 

rote. 

We then go to Issue 29. 

cQyyIBBIOyBI( DEABON: Let me ask a question. 

C'm not trying to prolong this, but we have a negative 

rote on Issue 13, so, Commissioner, are you saying 

:here are conservation measures that could have been 

:aken and that they were not? 

COIMIBBIOMER CLARK: My vote is consistent 

rith the notion that I think they need to provide 

retail and we need to look at that. 

COWIBSIONER DEABON: Okay. You're just -- 
rou're still voting on Issue 1, then. So you're 

Being consistent. 

COIMIBBIONER CLARK: That's right. 

COlMIBBIOrJER DEABON: Okay. Issue No. 29. 

: think it's relatively simple and straightforward. 

:I11 entertain a motion. There's a motion. 

CQIMIBBIONER JOIM8ON: Move it. 

CONNIBBIONER QARCIA: Is there a second? 

C O I O I I 8 6 1 0 ~  D W O N :  Let me say that -- I 
lean, I agree with Staff's recommendation on Issue 29, 

FLORIDA PUBLIC SERVICE COMMISSIO@ 0 2 6 4 9 
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but I think this is a very broad issue. I think that 

there are criteria that we have applied to the review 

>f this application. 

nisrepresentation that simply because this is a 

nerchant plant that that in and of itself is the 

reason that this plant is being approved. 

there are criteria that have to be evaluated. We have 

3ur statutory responsibilities, and I think that we 

lave met those in this case. And there are a number 

>f benefits to be derived from this project. 

think that they are found in various places throughout 

this recommenation and in the record. And I think I 

?robably enumerated some of those earlier, and I just 

-- I guess my focus is that I want to make sure that 
3ets capsulized somewhere in the Order. 

m. JEMKINS: We will probably extract most, 

And I would not want there to be 

I think 

And I 

if not all, of that from the writeup in Issue 1. 

CONNISSIOMER DEZLBOM: I move -- 
CONNISSIOMER QARCIA: OKay. There's a 

second -- a motion and a second. All those in favor 

signify by saying "aye." Aye. 

CONNISSIOUBR D W O N :  Aye. 

CONNISBIOHER JOHIPSOM: Aye. 

CONNISBIOHER GARCIA: All those opposed? 

CONNISSIONER JACOBS: I'm sorry. The vote 
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is already in. I was going to add a comment. 

CQYYIBBIOMEU QARCIA: Go right ahead. 

CQlpLIBBIoyW CLAUK: Yeah. This is a 

difficult question because my view was based on what I 

think the law was, and the need to change the law. 

But I do believe that we need to go forward. 

I think very credible information was provided with 

Because 

respect to the costfbenefit and the fact that these 

plants can be in the public interest and can be 

beneficial to Florida. That doesn't mean that the law 

authorizes the determination of need. And I have 

lifficulty 

this, but it is implicit with granting the 

letermination of need. 

-- you know, I don't want to vote nay on 

Maybe I should just make it clear that I 

think that there clearly were benefits that were 

?reposed and a way of incorporating merchant plants 

into the generating fleet in Florida. 

?ublic interest things that I think need to be 

aeighed, and I think that is and was for the 

Legislature to make some of those determinations 

pided by our advice. 

There are other 

So I guess what 1'11 do is vote nay on this, 

but I want it to be made clear that in dissent that 

it's based on the legal interpretation and the 
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statutory framework, but that there can be benefits to 

this kind of plant. And that we need to look at a 

scheme that would a1 ow for that, and we need to 

pursue it in the Legislature. 

C a Y y I S S I ~  QARCIA: Commissioner Jacobs? 

CaWIBSIOH5t JACOBS: I largely concur in 

those comments. 

CHAIRMAN OARCIA: Okay. 

COIMIBSIOHER JACOBS: I don't know that it's 

purely something that -- that I'm absolutely of the 

opinion that the Legislature's involvement is the 

linchpin of that, but all of the other comments are 

exactly my sentiments. 

clear what all the public interest ramifications Of 

this are. 

I think that it is not yet 

COlMISSIOMBR CLARA$ I would agree with 

that. 

COIMIS8IOllER JACOBS: So an unqualified yes 

is a bit premature for me. 

CHAIIUIIW GARCIA: Okay. All those in favor 

signify by saying "aye." Aye. 

COIMISSIOHER DBABOll: Aye. 

CoIMISSIOH5t JOHIJSOM: Aye. 

COIMISSIOHER GARCIA: All those opposed? 

CoIMISSIONER CSARlL: Nay. 
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C a w Y I B B I O ~  JACOBS: Nay. 

CHAIIUUIQ GARCIA: Okay. It passes on a 

three-two vote. 

We go to Issue 32. 

COIMIBBIOHER DIUBOIO: I will move Staff. 

COSOLIBSIOHER GARCIA: Is there a second? 

COWISBIOHER JOHYBOIO: Second. 

CHAIEuIMl QARCIA: All those in favor signify 

by saying "aye. Aye. 

COSOIIBSIOHER DMSO#: Aye. 

COIMISBIOIOW JOHYBON: Aye. 

CONNIBBIOMER JACOBB: Aye. 

CawYIBSIOMER GARCIA: All those opposed? 

COXHIBBIOHER CLARK: Nay. 

CHAIRIIIW W C I A :  Okay. It passes on a 

€our-one vote. 

Issue 33. 

C O I M I B B I O ~  CLARK: I move Staff. 

CHAIRHAW GARCIA: That's wonderful. That -- 
lees Issue 33 -- should we use Issue 33 to incorporate 
311 the other discussion that Commissioner Jacobs 

aanted included in this discussion, the workshop and 

everything or should we -- 
C O I M I B B I O ~  CLARK: Before we close the 

agenda, I think there should be some general 

FLORIDA PUBLIC SERVICE COMMISSIOQ 0 2 6 5 3 
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discussion of what we should do next, because even -- 
you know, ultimately, I'm not sure that -- there's 
still more work to be done. I think that's what I 

want to say. 

COMMISSIONER JACOBS: Right. When do they 

turn dirt? 

COloLISBIOlsw CURCIA: I'm sorry? 

CcyoLISSIOlsw JACOBS: When do they turn 

dirt? 

CowI(ISSI0IJBR CLARX: When do they start 

building? 

COIIyISBIOlsw JACOBS: No, actually, the real 

question is do they proceed right from here to -- 
ILR. JENXIHS: No, they have to go through 

environmental certification and approval. 

C O N K I S S I O ~  JACOBS: Right. I think I see 

right from here to -- 
ILR. JIMXIHS: Eight more months. 

ILR. FUTRELL: They made their filing back in 

October with DEP and there's a nine-month process, so 

probably in the summer. 

CHILIRlCMl GARCIA: Does this Commission have 

to make any representation before the siting board or 

DEP? 

NR. FUTRBLL: File the Order. The Order 

FLORIDA PUBLIC SERVICE COMMISSI 6hp2654 
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will be filed. 

CEIAILUIMI GARCIA: All right. With that 

said, I would like you to add to 33 all of the issues 

we discussed. 

and this is done for Commissioner Jacobs' concerns and 

my concerns, quite honestly. And I think Commissioner 

Clark led the way on some of those, so we're going to 

set up a workshop. I would assume, Joe, that you'll 

count on all of us, but please rely on Susan, I guess, 

to help lead us through this. 

That we are going to open a workshop 

NR. J ~ I I W :  1'11 draw up a list of issues 

and come see all of you. 

CosMIBBIoH6R GARCIA: Great. 

ColtllIBBIOMER CLARK: I personally think you 

can open a workshop and send out a request for issues. 

NR. JmIIJB: I could do that. 

COIMIBBIoH6R GARCIA: 

CoyYIBBIOH6R CLARK: I think that's probably 

That would be great. 

the best way to start it. 

1IR. J ~ I M B :  Before I come to see you. 

coltll1~~10lDER CLARK: Yes. That would be 

great. 

CEULUIMI GARCIA: That's fantastic. With 

that said, we've got to vote it out. There being a 

motion. is there a second? 

FLORIDA PUBLIC SERVICE COMMISSION 
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CQIMISBIONER JOIMBOM: Second. 

-1- GARCIA: All those in favor signify 

by saying "aye. " Aye. 

CaWIBSIONER DEWOM: Aye. 

CQIMIBBIONER JACOBB: Aye. 

CoSlyIBBIO~W JOIMBOM: Aye. 

COIOLLBBIO~ C W :  Aye. 

CRAIIUULS QARCIA: Thank you very much. 

Great job, Staff. Appreciate it. 

(Thereupon, the special agenda concluded at 

2:OO p.m.) 
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