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BEFORE THE FLORIDA PUBLIC SERVICE COMMJSSION 

ln re: Petition by Gulf Power Company 
for waiver of Rule 25-17.0832(4), F.A.C. 
which sets forth requirements for filing 
of a standard offer contract. 

) 
) 
) 
) _________________________ ) 

Docket No.990 172-EI 

Submitted for filing: 
March 16, 1999 

PREUMINARY COMMENTS 

m: 
THE FWRIDA INDUSTRIAL COGENERATION ASSOCIATION 

The Florida Industrial Cogeneration Association (FICA), through its undersigned 

attorney, and pursuant to Florida Administrative Weekly notice of March 5, 1999 submits these 

preliminary comments in opposition to the rule waiver sought by Gulf Power Company. 

I. Gulf Power Company (Gulf) seeks a waiver of Rule 25-17.0832(4), F.A.C .• 

alleging that application of the rule'' ... would create a substantial hardship or violate principles 

of fairness." Gulf seeks waiver of rule provisions which require that: " ... each public utlluy 

shall submit for Commission approval a tariff or tariffs and a .vtandard offer contract or 

contracts for the purchase of firm capacity and energy from small qualifYing facilities. " 

2. Under the referenced rule, standard offers are only made available to small 

qualifying facilities (SQF), which represent a fairly limited amount of non-utility generation.• 

SQFs are the types of facilities this Commission specifically sought to encourage when it last 

1 Oulf pcopoecs 10 OCIIIIINCI a SJ2 mW OCJmbmcd cycle: power planl e~od to be tn scrv~c:c JWlC. 2002 
Altboua)\ SQF• 1111)' DOt provide lhc cnluc SJ2 mWa of lhc propoiiCd wul, under lhc Cummtastun'a rulc:3 SQF'a arc pa1d 
baed oolhc valllll ol'wddcnina" an avoided uoil. 10 lhltmx apacity oommtl.n'lcnll from SQF • wdl avoid a proposed Wlll 

wi1h addinad iD«:rvice dale. For eumple. SO mW• olSQF capecary 1111)' 1'1'10'"-c Oulfa need far capaciry out6 months m 
tune, ruultinJ in c 1 ltially a - 'IJII:VI" aVOided uruL Thus, val~~~: ol deferral ptymallJ pi'OVIdcd by rule: IJCCQI.IIllJ for and 
IOOOIIliDOdllcl SQF CllpiCity wbd! nwy be a lhan lhc JliOSIOted 1\'0idod uruL MOI'CO\-cr, value of deferral bcncJiu uhhty 
a.lll&amcn by vir1ucolm ioYcrtcdCIIpll:ilyJIIYiliCillm-D wbicb Iowen 00111.s m carl) years. and reduces tnlt:r·~~Cf~Cf~honal 
ioc:qwba wbicb '*I raWI wbaJ a utility OCIIlltr\lcU mon: capeclly Ibm IS DOCICIIIr)' ID lhc unmcdille future. 
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revised its rules to significantly restrict access to standard offers. If Gulrs request is granted, 

it would foreclose SQFs from access to the standard offer, contrary to state and federal law. 

3. FICA members own and/or operate small qualifying facilities (SQF) which 

generate electricity in conjunction with their industrial operations at various locations in 

Florida. FICA members seU electricity to Florida electric utilities. 

4. Rule 25-17.0«132(4), F.A.C. cited by Gulf specifi ec; ·he procedures to be used by 

a utility in filing standard offer tariffs and contracts for Commission approval. However, Rule 

25-17.082(1), F. A. C. places an affirmative duty on Gulf and other utili ties to " . .. file a tariff 

or tariffs and a .~tandard offer contract or contracts for the purchase of energy and capaclfy 

f or qualifying facilities which reflects the provisions set forth In these rules. " 

5. Gulfs request for waiver falls short of dte requirement of Chapter 120.542 (2), 

F.S. which requires a demonstration that: "the purpose of the underlymg statute will be or has 

been achieved by other means by the person and when appltcatton of a rule would create a 

substantial hardship or would violate principles of fairness.".1 Gulf has not identified specific 

facts sufficient to justify a waiver, and bas not demonstrated why the waiver requested would 

serve the purposes of the underlying statute., 

6. The "underlying statute[ sf', cited by the Commission in adopting the subject rules 

are Chapter 366.051, F.S. ·relating to cogeneration and small power production - and Chapter 

403 .503, F.S. -relating to the Florida Electric Power Plant Siting Act (PPSA or Act). 

1 Chapi.Q" 120.S42 (2), F.S funbcr JIAICI· "For purpoecs of llus ICCIJOn. ·substanual hanblup· means • 

dcn101l511'11U11 ~ ICd!oolosiW.Iepl, or otbcr l)'pC of hardship 10 lhc penon requesting lhc vananoe ot wa1vcr f'ot 
JllllllO"CSoll.biJ JCdion, "priucippcsotfaimca• III'C viola.lcd wbcn lhc lilcnlapplic:auon of a rule alTcx:la a particular penon 

in a mmncr signlfic:antly ditrerau from the wr:y it atrce~a ocher aimilarly lilu1led pcncliU who arc .lllbJ«llo lhc: rule." 

3 Ollpla 120.542 (S). F .S. pi'IJYIIb' "A pcnoo ~'bois subJect 10 reauJallOI'l by an a~-y rule may Ole a pdJUOO 
Wllh lhlt agency, Wllh a copy 10 lbc commitklc, J'CICIUClllinla vanance ot WIJV'Cf from lhc: -seneY• rule In addJuon 10 any 
rcquircmalla mandated by lbc: uaiCorm rulel, cad! pdJIJoll sballlpCClfy (a) The rule from which a vananoe ot \UJ\'CI' u 
rcqtirslcd (b) The lypc ~ ae00o n:quclllcd. (p) lbc apg;ttis (Will thai wouJd !U#.Ify I IUJ\'Q' !1r y«!lll!lCl ((X lhc ps:l!l!gnq 

Cdl Ibe m1m wbx !he verimes gr !he wa"v rtl!!d"' would eve !he Pl!C!!Q¥1 oC!hc undqloovata'"'' " (11 s > 
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7. Chapter 366.05 I, F.S., is specifically designed to encourage cogeneration and 

small power production.• It is difficult to discern how the purposes of that statute will be 

achieved if Gulf does not file a standard offer based on its fuJI avoided cost - which in this case 

would be the cost of its next scheduled generating unit. 

8. Chapter 403.503, F.S. is part of the PPSA permitting process designed to balance 

the need for new power plants with environmental impacts. Within the PPSA, the Commission 

is defmed as the exclusive forwn for determining "need" for those electrical power plants 

subject to the Act. In evaluating requests by applicants for detennination of need, the 

Commission is obligated to consider, among other things, " .. . whether the proposed power 

plant is the most cost-effectlvt alternative available .... , It is difficult to discern how the 

purposes of that statute will be achieved if Gulf does not file a standard offer based on its full 

avoided cost - which in this case would be the cost of the "proposed power plant". Unless 

4 That Ketion provides an p1r1 tha: MElcdnclty produced by c:ogcnenuoo a.nd small po"'er productiOn 11 of 
bcndit 10 the public wbcD ioducicd a part d tbc total cocr&Y tupply of the murc ~ and of the 1tatc or ClOfiJUI11Cid by 
a coscnallla or IIDI11 power producc:r. The eloctric lllllity ill wboK 8Cf\'IOe area a c:ogcnentor or small power pnlduoa' ., 

1occtcd llhalJ ~ in -=rdlncc wilh tppllceblc law, all electricity offered for aalc by IUCh ~ or small power 
produoc:r; or the cogeoera10r or nail power producc:r may acll JUCh clc:ctnc1ty to any Olhcr elc:ctnc: utility in the state 1hll 
r.qnmjpim ebt" qtabljab a»Ns'ima mle!iPI IQ !he purcbpp of power or coqiY by public utdiuc;s frqn COJCDCOI"D or 
IDflJIXlG[ P'D"'mJ gl may.,.. 4 wbkiJ I ptJbljg llility nul pursbps powq W CDC1JY frqn I qcng;ettr gr IIJllll 

QWV prrdnpq" ln fixina n!CI for powc:r purc:hucd by public uuhties from ooacncn&on or small power producen. l.b£ 
qmnjpjm ..U ethqrju 1 O!lc GQ1M1 tp !he P"""vPnr ytdir<a full 1\ptdql 00!1• A ut1ltty's ·ruu a\'Otdod eos~.t• an: the 

ulacmaul 0011.1 tD the utility dthe cleclnc: CDcrl)' or c:ap41City. or bach. "'tuch. but (or the pwcb.uc from ~tori or 
lllllll power prodl.lf.lcrS, JUCb ulility would 1CJ11n1C nxlf or pun:hae from IIIOChcr IOI.I'CC (Empb.ws JUPPbcd) 

J ~3 S 19 ExdUSivc: ronan fOr cJelcmunloon of need On rcquesl by an apr11U11l or on ·~ own mouon. the 
COIM\IJmOil aba.ll bcp a ~ 10 ddcnnanc lbe need for an clec:tnul f'O""CJ plant .ub,l«'' w the 1-londa h lec:tnul 

PO\Io'er Pl111t Sitina AJ;t. The oomm1flaon lbaiJ publiab 1 noCkc of !be pr~an1 an ·IX\0~ of saxr•l c:m:ulllliOn an 
cech OCUli)' in wbicb the piC!p(*d electrical powa' plant will be located The llOCJC:C: llhaJJ be II least OOC•qiWtcr Of I pa&C 

and publisbod 111euc 4S dlys pri« tD lbe IChcduJ.od date for the procooding The OOIM'IIJSIOO shall be the IOie forum for 
the dctcrminltioo o(thlJ maucr, wbidl ecconlingly llhall not be n~Jed many otbcf forum or Ill the reYICW of procccdanp 
in euch olhc:t (01'\Ult 1n maldna I~ · · · need for clcc:tric: l)'ltan 

n:ltabiltty and iJitqrity, lbe need for edcqu.ttc Clcccriclty II I n:uon.tblc 0011, and Wbdbq the gmmJ p!AAJ js !he: lllltl1 
cootdq;tjvc altcma!i»? pnjJeblc.. The commiJIIon lba1l a1ID cxpn:aly OOftiMScf the COI\JQ'VItiOil mc:uun::e l&km by or 
n:uon.ebly IVIIilablc 10 tbc ~or its mc:mbcn which nuJhl miliptc the need for the pt DJIC*d plant and other maucn 
WltNn Ill Jurudic:tton wbidl it deanl n:levtnt. Tbc OOilliJUIIion'a dd.cmullllion of nccd for en clcctnul JIO"'er plant llhall 
a'CI!Mia ~ d pjbllc 1-t IIIII .-1) 1d lball .crvc u 1be comm1111011'a report rcqwn:d by • 403 S07(2Xa)2 
An order mtcrcd ~ tD lhia llCdioo OCIDIUWICII llnal .,.._, 8CUOO (Emphuia &.wheel) 
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SQFs are 6iven an opportunity to respond to a standard offer, Gulf will be constrained in its 

ability to argue that the proposed plant is the most cost effective alternative.• 

9. Gulf has not affinnatively demonstrated that application of the rule " . . . ajJects 

a particular person [GuJO In a manner significantly different from the way It affects other 

similarly situated persons who are :rubjectto the rule. " as is required by Chapter 120.542, F.S. 

lf Gulfs waiver were granted on the basis of its vague allegations, any utility subject to the rule 

could obtain a waiver by simply alleging that time constraints prevented it from publishing a 

standard offer. Such precedent would render the standard offer rules virtually meaningless. 

10. Gulf states that there was insufficient time in its planning schedule to both open 

a solicitation period for a standard offer, and issue an RFP for the 2002 combined cycle unit. 

FICA notes that over 2 months passed between Gulrs amendment to its 1998 TYSP, and its 

issuance of the RFP - a two month period in which a solicitation period could have been 

opened FICA would also note that Rule 25-17.0832(4XeX5)1 does not appear to specifically 

prohibit an open solicitation period following the conclusion of the RFP process - an option 

which would be available to Gulf. 

11 . Granting the waiver sought by Gulf would deny SQFs the opportunity to provide 

electric generating capacity to Gulf. Such a resuJt would be contrary to both Florida and 

Federal law which favors QFs as an alternative to the construction of generating capacity by 

electric utilities. Likewise, granting the waiver would be a departure from longstanding. well 

• It could be lrpiCd lbll SQfa oould hiM: mJply ~paled m the btddma Jlfoccs.1 1'-C\-a-. one of the fecton 

lc:ed.ang the Coovnissioo 10 retain llandard otrcr ~ llld c:ooltiCU foc SQF'a wu the undcrst&ndmglhat SQFs '"" noc 
lilceJy 10 J*1icipeac in OOIIIy. ccpcolivo llld IIXICNin bidding proocuc;t whid1 arc typtcelly donunatcd by Jarsc indcpcndmt 
powc:r prochxa'l. Of ckvdopcn oii•F mcrdiiDt pilots. The tUndlrd olfcr proccu prcmda an mocnuvc foc lhcx 
danrablc altcmalives 10 new powa- planiiiO atrcr lhcir cncr&Y IIIII cap8City (Of aale 

1 That rule reedt u followl · A raMIIIIblc opal JObc•latiOo pa10d cbula ~iudl umc the ullhty ,.,II 110CCJ14 
~ (oc -..od.vd at!cr Oldiecb Pnor 10 lbc: LIIUIDOC ol tundy noocc c/a Rcq\lelll (oc J>rosx-1s (RJ-1') punuanl 10 

Rule 2S-22 OIS2(3). the whty lball end lbc: opal dicliMIOD pcnod.• 
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established policies of this Commission to encourage efficient, cost-effective alternatives to 

uti:·ry construction of new power plants. 

12. FICA is concerned with Gulfs petition for a number of reasons, including what 

appears to be an ongoing effort to avoid purchasing finn capacity from either SQFs under the 

standard offer rules•, or from other suppliers under the bidding rules. Such a conclusion can 

be reached based on information contained in Gulfs filings in Docket Nos. 980783-EI (June, 

1998); 981346-EQ (October 1998); and, this proceeding- 990172-EI (February I I, 1998). 

(a) On or about September I, 1997 Gulf began an evaluation of its generation 
planJ; 

(b) On or about April I, 1998, Gulf filed its TYSP, 

(c) On or about June I, 1998, Gulf filed revisions to its TYSP, 

(d) June 23, 1998 Gulf filed a petition seeking waiver of the Bidding Rules 
alleging insufficient time to comply with the rules and construct the unit in a 
timely fuhion; 

(e) August 21, 1998 Gulfissucd an RFP for a 2002 combined cycle power plant: 

(f) September 9, 1998 the Commission issued order denying request for waiver 
of the bidding rules, 

(g) October 4, I 998 Gulf petitioned for approval of a standard offer based on 
2006 avoided unlt; 

(h) On or about November, 1998, after issuance of staff recommendation to deny 
standard offer based on 2006 avoided unit, Gulf withdrew standard offer 
based on the 2006 unit; 

(i) February I 2, 1999 Gulf filed petition seeking waiver of standard offer rule 

13. GuJf states that it wiJI soon be filing a request for "need detennination" 

associated with the proposed 2002 unit, as part of the power plant siting act certification 

1 1"11cR tppcar to have been. IIIII there n:mam.. ample oppa11unlliC$ for Gulf to wue • lllandArd otTer laniT IIIII 

contract bucd on lhc 2002 camblncd ~lc unit 
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requirement. Failure to publish a standard offer tariff and contract based on the 2002 

avoided unit will significantly impact upon Gulrs ability to adequately demonstrate that the 

proposed facility is the most cost-effective alternative available. (See paragraph 8, above) 

Moreover, SQFs which were not afforded an opportwtity to respond to a standard offer based 

on that unit would likely be entitled to a point of entry in any "need determination" 

proceedings before the Commission in connection with the proposed 2002 unit. 

14. Gulf argues that timing is so critical that it should be excused from its 

obligations under the standard offer rules, yet the description of its planning process is 

inconsistent with that argument. For example, in the affidavit appended to its petition, Gulf 

states that its " ... planning process utilizes an annual cycle that coinctdes with the calendar 

year. Gulf's annual Ten Year Site Plan (TYSP) was filed m April I99H. A.\ a result of 

adding a 'planned unit', Gulf flied a revised 1998 TYSP In June 1998. " FICA observes that 

this does not appear to coincide with either a calendar year or a TYSP filing cycle. Gulf 

further states that "The new 'planned unit ' was the result of extensive evaluations thor hod 

been conducted during the eight months prior to the Apri/1998 7YSP. nwse evaluations 

were supplemental to the normal planning process . .. " By its own description, Gulrs 

planning process appears to be sufficiently flexible that it need not adhere to strict time 

constraints. Certainly Gutrs schedule can accommodate a modest time period for standard 

offer solicitations based on the 2002 avoided unit. 

15. Gull's petition is currently scheduled for the March 30th Agendas with a PAA 

Order due on April 19th. Moreover, should the Commission gr'.!lll the requested waiver. 

affected parties such as FlCA will be provided an opportunity to object and/or request a 

hearing on the issues presented. Accordingly, any of the time savings which Gulf associates 

with the granting of the waiver may be iJJusory. 
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