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CASE BACKGROUND 

On December 10, 1998, t h e  Florida Competitive Carriers  
Association ( F C C A ) ,  the Telecommunications Resellers, Inc. ( T R A ) ,  
AT&T Communications of the Southern States, Inc .  ( A T & T ) ,  MCImetro 
A c c e s s  Transmission Services, LLC (MCImetro), Worldcom 
Technologies, Inc. (Worldcorn), t h e  Competitive Telecommunications 
Association (Comptel) , MGC Communications, Inc. (MGC), and 
Intermedia Communications Inc. (Intermedia) (collectively, 
"Competitive Car r i e r s " )  filed their P e t i t i o n  of Competitive 
Carriers f o r  Commission Action to Support  Loca l  Competition in 
BellSouth's Service T e r r i t o r y .  In t h e  Petition, the Competitive 
Carriers requested t h e  following re l ie f  from t h e  Commission: 

( a )  Establishment of a g e n e r i c  BellSouth Unbundled N e t w o r k  
Element ( U N E )  pricing docket to address issues a f f e c t i n g  
local competition; 
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(b) Establishment of a Competitive Forum to address BellSouth 
operations issues; 

(c) Establishment of third-party testing of BellSouth's 
Operation Support System ( O S S ) ;  

Id) Initiation of a rulemaking proceeding t o  establish 
expedited dispute resolution procedures applicable to all 
local exchange c a r r i e r s  ( L E C s ) ;  and 

( e )  Provision of such other relief that the Commission deems 
j u s t  and proper .  

On December 30, 1998 ,  BellSouth Telecommunications, I n c .  
(BellSouth) filed a Motion t o  Dismiss the Petition of the 
Competitive Carriers  f o r  Commission Action to Support Local 
Competition in BellSouth Service Territory. BellSouth requested 
that the Commission dismiss the Competitive Carriers  P e t i t i o n  with 
prejudice. On January 11, 1999, the Competitive Carriers f i l e d  
their Response in Opposition to BellSouth's Motion to Dismiss. The 
Competitive Carriers  request that the Commission deny BellSouth's 
Motion to Dismiss. 

This recommendation w i l l  address the Competitive Carriers '  
Petition and BellSouth's Motion to Dismiss. 

DISCUSSION OF ISSUES 

ISSUE 1 :  Should t h e  Commission grant BellSouth's Motion to Dismiss 
the P e t i t i o n  of the Competitive Carriers for Commission Act ion  t o  
Support  Local Competition in BellSouth Service T e r r i t o r y ?  

BXCOMEDIDATION: N o .  The Commission should deny BellSouth's Motion 
to Dismiss. 

STAFF ANALYSIS: 

STANDARD OF REVIEW FOR MOTION TO DISMISS 

The purpose of a motion to dismiss is to raise as a question 
of law the sufficiency of the f a c t s  alleged to state a cause of 
a c t i o n  or claim. See Auaustine v. Southern Bell & TelearaDh C o . ,  
91 So. 2d 320 ( F l a .  1 9 5 6 ) .  I n  o t h e r  words, the issue is whether 
the petition states a claim upon which the Commission can g r a n t  
r e l i e f  + In determining the sufficiency of t h e  petition, 
consideration is confined to t h e  petition and t h e  grounds asserted 
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i n  the m o t i o n  t o  dismiss .  See Flve v. Jeffords, 106 So. 2d 229 
(1st  DCA 1 9 5 8 ) .  The Commission must  take a l l  material factual 
allegations of the petition as true. See Varnes v .  D a w k i n s ,  625 
So. 2d 349, 350 (1st DCA 1993). The moving party must specify the 
grounds  f o r  the motion to dismiss. The Commission must construe 
a l l  material allegations aga ins t  t h e  moving p a r t y  in determining if 
t h e  petitioner has stated t h e  necessary allegations. See Matthews 
v .  Matthews, 122  So. 2d 5 7 1  (2nd DCA 1 9 6 0 ) .  

BELLSOUTH‘S MOTION TO DISMISS 

B e l l S o u t h  requests t h a t  t h e  Commission deny t h e  FCCA’s 
Petition i n  i t s  entirety. BellSouth believes t h a t  t h e  Petition 
violates the spirit and t h e  l e t t e r  of t h e  Telecommunications A c t  of 
1996 ( t h e  Act). Bel lSouth  contends that the Commission has already 
addressed and resolved t he  issues presented in t h e  Petition t h r o u g h  
the Commission’s efforts t o  implement the A c t  u s i n g  the procedures 
prescribed by the Act. Those e f f o r t s  include the approval of 
a r b i t r a t e d  and negotiated agreements under  Sections 251  and 252 of 
the Act and review of B e l l S o u t h ’ s  r eques t  to provide interLATA 
service under  Section 2 7 1  of the Act. BellSouth argues that there 
is no justification f o r  undoing these p r i o r  Commission actions and 
t h a t  the Comiss ion  has no l ega l  authority to implement procedures 
other than those p r o v i d e d  b y  t h e  A c t .  

Furthermore, BellSouth disagrees w i t h  the Competitive Carriers 
t h a t  local competition is impossible with t h e  current regulatory 
tools t h a t  are available. BellSouth does n o t  believe that the 
Commission s h o u l d  effectively overturn its previous arbitration 
decisions t h r o u g h  a generic U N E  pricing proceeding. Similarly, 
BellSouth contends t h a t  the requests f o r  a Competitive Forum and 
third p a r t y  OSS testing are contrary to t h e  procedures  prescribed 
by the Act. More importantly, BellSouth v i e w s  the P e t i t i o n  as a 
request f o r  a ”collaborative approach” t o  t h e  Section 2 7 1  
application process. BellSouth argues that such an  approach would 
r e s u l t  in an open-ended process designed merely to delay the 
S e c t i o n  2 7 1  application process. In addition, BellSouth does no t  
believe that an expedited dispute resolution process is necessary. 
BellSouth n o t e s  that carriers can already request expedited 
treatment of compla in ts  filed with the Commission. Moreover, as a 
r e s u l t  of the use of an expedited dispute r e s o l u t i o n  process  f o r  
telecommunications companies, the Commission’s discretion, time, 
and resources in handling these disputes, as well as o t h e r  matters 
that come before the Commission, w o u l d  be g r e a t l y  reduced. These 
disputes would ef fec t ive ly  be given p r i o r i t y  over a l l  other matters 
before the Commission. 
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The Competitive Carriers request that the Commission deny 
BellSouth‘s Motion to Dismiss f o r  several reasons. F i r s t ,  t h e  
Commission should n o t  be forced to wait  on BellSouth’s 2 7 1  filing 
befo re  the Commission prov ides  the rules for l oca l  competition, 
The Competitive Carriers contend t h a t  BellSouth‘s suggested 
approach would allow BellSouth to d i c t a t e  the pace of l o c a l  
competition. Moreover, the Competitive Carriers note that the 
Commission has directed the p a r t i e s  to attempt to resolve specif ic  
disputes outside the context of a S e c t i o n  2 7 1  proceeding. See 
Order No. PSC-97-1459-FOF-TL at 12. 

Second, t h e  Competitive Carriers contend that the Commission 
does have authority to grant the relief the Competitive Carriers 
have requested. Under the A c t ,  the Commission has a u t h o r i t y  under 
S e c t i o n s  2 5 1 ( d )  (3) and Section 261(b) and I C ) .  Under state law, 
t h e  Commission has authority under S e c t i o n  120.54 (7) and 
3 6 4 . 0 1 ( 4 )  (d) and ( g ) ,  Florida S t a t u t e s .  A s  to the rulemaking 
request f o r  rules on expedited dispute resolution, the request is 
authorized under Section 1 2 0 . 5 4 ( 7 ) ,  F l o r i d a  S t a t u t e s ,  and Rule 28- 
103 .006 ,  Florida Administrative Code. The Competitive Carriers 
strongly disagree w i t h  BellSouth’s contention that the requests f o r  
r e l i e f  violate the l e t t er  and spirit of the A c t .  They note that 
BellSouth f a i l s  to cite any specific provision or purpose that 
their requests v i o l a t e .  

Third and most importantly, the Competitive Carr ie rs  contend 
that BellSouth’s arguments are factual in nature. A Motion to 
Dismiss should o n l y  be gran ted  as a matter of law, assuming a l l  
fac t s  alleged to be t r u e .  (See Connolly v. Sebeco, Inc., 89 So. 2d 
482, 484 ( F l a .  1956)). The Competitive Carr ie rs  argue that 
BellSouth‘s arguments regarding the need (or l a c k  t h e r e o f )  f o r  a 
UNE pricing docket  are largely f a c t u a l  in n a t u r e  and do n o t  
persuasively dispute the Commission’s legal authority to conduct 
such a proceeding. The Competitive Carriers make a similar 
argument regarding t h e i r  requests for the establishment of a 
Competitive Forum, third p a r t y  OSS t e s t i n g ,  and an expedited 
dispute resolution process. The Competitive Carr ie rs  contend t h a t  
these proceedings and processes are  necessary to jump start 
competition in t h e  l o c a l  market in BellSouth‘s t e r r i t o r y .  

CONCLUSION 

T a k i n g  a l l  of t h e  f ac t s  alleged in the Competitive Carriers‘ 
Petition t o  be true, staff recommends that t h e  Commission deny 
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BellSouth's Motion to Dismiss the Competitive Carriers '  P e t i t i o n .  
The Petition alleges sufficient f a c t s  for the Commission t o  grant 
t h e  Competitive Carriers the specific relief requested. 
Furthermore, staff agrees w i t h  t h e  Competitive Carriers that the 
Commission has t h e  necessary l e g a l  authority under  federal and 
state law to grant the relief requested. S p e c i f i c a l l y ,  t h e  
Commission is n o t  restricted by federal law ( t h e  Act and re la ted 
FCC orders) from i n i t i a t i n g  t h e  processes requested and is given 
express a u t h o r i t y  unde r  state law to implement t h e  Act t h r o u g h  
a p p r o p r i a t e  procedures under Section 120.80 (13) (d) , Flo r ida  
S t a t u t e s .  S e c t i o n  1 2 0 . 8 0 ( 1 3 )  (d ,  Florida S t a t u t e s ,  states in 
pertinent p a r t :  

(d) Notwithstanding t h e  provisions of this 
chap te r ,  in implementing the 
Telecommunications Act of 1996, Pub. L. 
No. 104-104, the Public Service 
Commission is authorized to employ 
procedures consistent with t h e  A c t .  

Put simply, processes designed to f u r t h e r  open t h e  l oca l  m a r k e t  to 
competition are entirely c o n s i s t e n t  with t h e  purposes and 
procedures of the Act, If the  Commission finds t h a t  the requested 
re l ief  (proceedings) is designed to achieve that goal and do n o t  
undermine t h e  procedures prescr ibed by t h e  Act, t h e n  t h e  relief i s  
well w i t h i n  the l e g a l  a u t h o r i t y  of t h e  Commission. 

BellSouth's arguments  r e l y  primarily on questions of fact and 
policy and do not  r e p r e s e n t  sufficient grounds  f o r  t h e  granting of 
a Motion t o  Dismiss. I n  fact, the vast majority of BellSouth's 
Motion to Dismiss attempts to r e b u t  factual allegations from t h e  
Competitive Carriers '  Petition, more akin to a response t h a n  a 
motion to dismiss. BellSouth's factual and p o l i c y  a rguments  will 
be discussed in later sections of t h i s  recommendation that address 
the Compe t i t i ve  Carriers' specific requests for r e l i e f .  

S t a f f  n o t e s  that t h e  Competitive Carriers do n o t  request 
specific, substantive r e l i e f ,  e.q,, c e r t a i n  rates or  t e r m s  for 
c o l l o c a t i o n .  Instead, t h e y  request t h e  initiation of proceedings 
or processes that may or may not result in specific, substantive 
relief favorable to t h e  Competitive Carr ie rs .  BellSouth will have 
the opportunity to make its f a c t u a l  and policy arguments in t h e  
appropriate proceedings should  t h e  Commission grant t h e  re l ief  ( t h e  
establishment of proceedings or processes) requested. 

- 5 -  



DOCKET NO. 981834-TP 
DATE: March 18, 1 9 9 9  

1SSUE 2 :  Should the Commission grant the Petition of Competitive 
Carriers for Commission Action to Support Local Competition in 
BellSouth's Serv ice  Territory? 

RECOMMENDATION: The Commission should grant in par t  and deny in 
part the Competitive Carriers' Petition to the extent specified in 
t h e  conclusion of this recommendation. 

STAFF ANALYSIS: 

The P e t i t i o n e r s  have requested five items of relief as 
d i s c u s s e d  above in t h e  Case Background. S t a f f  will provide a 
discussion of each item, followed by an overall recommendation on 
t h e  Competitive Carriers '  petition. 

A. GENERIC UNBUNDLED NETWORK ELEMENT ( U N E )  P R I C I N G  DOCKET 

The Compet i t ive  Carriers request t h a t  the Commission initiate 
a docke t  and conduct a h e a r i n g  to address k e y  pricing i s s u e s  and 
the availability of end-to-end U N E s .  Specif ical ly ,  the Competitive 
Car r i e r s  request that t h e  Commission determine cost-based pricing 
f o r  UNE combinations, unbundled switching costs,  non-recurring 
costs, and geographically deaveraged p r i c i n g  for local loops. The 
Competitive Carriers believe that a UNE pricing docket is necessary 
to allow a l l  competitive carriers and BellSouth the opportunity to 
address issues t h a t  are critical t o  all parties' survival in the 
marketplace. Such a proceeding will dispel uncertainty and correct 
pricing problems t o  encourage investment in t h e  Florida local 
market. 

The Competitive Car r i e r s  argue that the Commission h a s  a 
responsibility to establish cost-based ra tes  for UNEs. The 
Competitive Carriers contend  that their inability to enter t h e  
l o c a l  market in Florida is evidence that BellSouth's rates are n o t  
t r u l y  cost-based. S p e c i f i c a l l y ,  the Competitive Carriers believe 
that Commission action is necessary to set rates for UNE 
combinations t h a t  do n o t  recreate an existing BellSouth service.  
The Competitive Carriers  note  t h a t  t h e  Commission directed t h e  
par t ies  to negotiate t h i s  type of U N E  combination in Order No. PSC- 
98-0810-FOF-TP at pp. 24-25 and 4 4 - 4 5 ,  issued June 12, 1998 
(Florida U N E  Combination Order) . These negotiations have been 
u n f r u i t f u l  and have left t h e  Competitive Carriers in their present 
state of u n c e r t a i n t y .  

Further, t h e  Competitive Carriers  a r g u e  t h a t  the Commission 
s h o u l d  review unbundled switching costs because  F l o r i d a  currently 
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has 
t h e  
a r m  

t h e  highest local switching rates in t h e  Southeast, and one of 
highest rates i n  the country. Next, the Competitive Carriers 

~ .e similarly that nonrecurring charges are very high and should 
be reviewed. F i n a l l y ,  the Competitive Carr ie rs  request a 

The determination of deaveraged p r i ces  f o r  unbundled loops. 
Competitive Carriers contend that while the economic cost for 
BellSouth to provide loops varies greatly depending on popu la t ion ,  
t e r r a i n ,  and o t h e r  f a c t o r s ,  the r a t e s  or prices charged to new 
entrants do not. The Commission t h e r e f o r e  should address this 
apparent inequity th rough t h e  establishment of deaveraged pricing 
of l o c a l  loops. 

In its Motion to Dismiss, BellSouth responds to this request 
by stating that AT&T and the other petitioners are making 
unreasonable demands through their Petition. BellSouth argues that 
the Commission should not reward the petitioners' recalci t rance in 
entering the l o c a l  market by initiating a UNE p r i c i n g  docket to s e t  
new prices. BellSouth contends t h a t  AT&T has intentionally failed 
to compete in the local m a r k e t  with the UNE prices already set by 
t h e  Commission. BellSouth believes that t h e  Competitive Carriers 
are simply trying to reargue p r i c i n g  issues that already have been 
resolved. BellSouth argues that t h e  petitioners have not presented 
arguments regard ing  a change in circumstances that would warrant  
r e v i s i t i n g  UNE prices,  terms, and conditions. 

B. A COMPETITIVE FORUM TO ADDRESS OPERATIONAL ISSUES (OSS) 

Even if the p r i c i n g  issues discussed above are addressed by 
t h e  Commission, the Competitive Carriers contend that any  benefit 
derived w i l l  be lost unless carriers are able to obtain the 
necessary access to BellSouth's f a c i l i t i e s ,  especially to local 
loops, and to order  and provision service, bill customers, and 
ensure that customer l i n e s  are maintained and repaired properly.  
The Competitive Carriers  note that the Commission's workshops on 
collocation and OSS are good f i rs t  steps toward t h e  issue 
identification and resolution necessary for l o c a l  competition to 
advance. The Competitive Carriers believe that the Competitive 
Forum should address access to UNEs, including ADSL and HDSL loops, 
Operational Support Systems ( O S S )  and performance measures, 
including performance s tandards ,  self-executing enforcement 
mechanisms, and performance data and re lated reporting. The 
Competitive Carriers  believe that these r eques t s  
with guidance provided by the Department of Justice 
their review of BellSouth's Louisiana 271 f i l i n g s .  

a r e  consistent 
and t h e  FCC in 
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The Competitive Carriers propose t h e  following procedura l  
framework for a Competitive Forum. The Competitive Carriers  
request that the Commission i n i t i a t e  a series of workshops 
moderated by the commissioners or s t a f f  on the OSS and related 
issues, utilizing t h e  preliminary issues  list attached to its 
petition. (a Attachment A.) Through these workshops, issues can 
be established, and proposed solutions ra ised.  For those issues on 
which t h e  parties are unable to agree, the Commission s t a f f  would 
recommend a proposed solution or recommend t h a t  no f u r t h e r  action 
is necessary. The Commission would h o l d  an evidentiary hearing on 
such issues t o  determine whether  t o  adopt t h e  s t a f f  recommendation. 

In its Motion to Dismiss, BellSouth argues that the demand for 
a Compet i t ive  Forum i s  c o n t r a r y  t o  the procedures of the Act. 
BellSouth believes that the Act prescribes the appropriate 
procedure for  a review of BellSouth's OSS, the Commission's review 
of a BellSouth 271 application. BellSouth contends t h a t  no th ing  in 
t h e  Act would authorize the competitive Forum t h a t  the Competitive 
Carriers request. BellSouth believes t h a t  petitioners a r e  
attempting to add hurdles to t h e  271 a p p l i c a t i o n  process  through 
t h i s  "collaborative approach, " t h e r e b y  delaying BellSouth's effort 
to compete i n  the long distance market. BellSouth denies the 
Competitive C a r r i e r s  contention t h a t  BellSouth has refused to make 
the o p e r a t i o n a l  changes necessary to allow new entrants to compete. 
BellSouth n o t e s  that it has spent millions of dollars to meet the 
OSS requirements imposed by t h e  FCC. 

C. THIRD-PARTY TESTING OF THE OPERATIONS SUPPORT SYSTEM (OSS)  

Following the resolution of O S S  issues through t h e  Competitive 
Forum, the Competitive Carriers  believe that it is necessary to 
review BellSouth's performance under t h e  resulting requirements and 
performance standards in real-world commercial conditions. The 
Competitive Carriers contend that third-party testing is t h e  
appropriate verification method, as it w i l l  eliminate the "he-said 
and she-said" d e b a t e  found i n  every state proceeding on a BellSouth 
271 filing on the issue of nondiscriminatory access to BellSouth's 
O S S .  Third-party testing will provide an objective view of the 
O S S ' s  functionality and enable  the Commission to conclude whe the r  
3ellSouth's OSS meets the F C C ' s  requirements. 

T h e  Competitive Carriers propose an elaborate procedure f o r  
t h i r d - p a r t y  testing. The Competitive Carriers stress that a 
technically skilled, independent third p a r t y  must be involved in 
t h e  development, testing, and monitoring process f o r  third-party 
t e s t i n g  of BellSouth's OSS.  This c o n s u l t a n t  should u t i l i z e  t h e  
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requirements and measurements established t h r o u g h  t h e  Competitive 
Forum. The testing should encompass both t h e  existence of t h e  
electronic interface as required, as well as the Bel lSou th  business 
processes that are supported by m e a n s  of computer automation and 
manual processing that will provide  nondiscriminatory support. 
Both t h e  ALECs and BellSouth must  have equal participation in a l l  
phases  of the testing. 

In its Motion to Dismiss, BellSouth contends that the third- 
party testing proposal is c lea r ly  designed to further delay the 271 
application process. B e l l S o u t h  believes t h a t  t h i s  motive i s  
evidenced by t h e  petitioners' request t h a t  there should be b o t h  
third-party testing and commercial usage data as a prerequisite to 
approval of BellSouth's 2 7 1  application. Bel lSou th  believes that 
the requirement of both third-party testing and commercial usage 
information is excessive and superfluous. 

D. INITIATION OF A RULEMAKING PROCEEDING TO ESTABLISH EXPEDITED 
DISPUTE RESOLUTION PROCEDURES APPLICABLE TO ALL LECS 

The Competitive Carriers argue t h a t  an expedited dispute 
resolution process is necessary for disputes re la ted  to 
interconnection agreements. First, the Competitive Carriers 
contend that BellSouth has little incentive to open i t s  markets to 
its competitors. Second, the Commission's c u r r e n t  dispute 
resolution processes take months to complete. The Competitive 
Carriers believe t h a t  undue delay i n  addressing disputes regarding 
interconnection agreements is inconsistent with t h e  pro-competitive 
goals of t h a t  Act. 

Accordingly, the Competitive Carriers suggest the following 
procedure. The Commission should i n i t i a t e  a formal rulemaking 
proceeding pursuant to Sections 1 2 0 . 5 4 ( 7 )  and 120.80(13) (d), 
Florida S t a t u t e s ,  and Rule 28-103.006, Florida Administrative Code, 
f o r  purposes of promulgating rules and regulations r e l a t i n g  to 
post-interconnection dispute r e s o l u t i o n .  The procedure shou ld  
begin w i t h  an informal s e t t l e m e n t  mediation with a Commission s t a f f  
member and move to a formal dispute resolution proceeding should no 
resolution be a c h i e v e d .  The formal proceeding would require a 
hearing within sixty days, post-hearing submissions (br ie fs )  by t h e  
par t ies  w i t h i n  f i ve  days of availability of t h e  h e a r i n g  transcript, 
and a s t a f f  recommendation w i t h i n  30 days of the filing of the 
briefs .  Also, a complainant may reques t  an expedited proceeding in 
which a decision must be rendered within t h i r t y  days.  This 
decision would be interim in nature and effective until the formal 
dispute resolution procedure is completed. Attached to this 
recommendation is a d r a f t  of the proposed rules submitted by the 
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Competitive Carriers on February 2, 1999. (See Attachment B.) 

In i t s  Motion to Dismiss, BellSouth argues that a rulemaking 
to develop an expedited dispute resolution procedure is unnecessary 
under t h e  Commission's present rules. Any p a r t y  can request that 
a complaint petition be given expedited treatment. Furthermore, 
t h e  requirement of such  an expedited process would e f f e c t i v e l y  
deprive t h e  Commission of its discretion in exercising its 
jurisdiction on matters t h a t  come before it in t h e  time and manner 
that the Commission sees fi t .  In addition, ALECs would become a 
special class entitled to unique expedited treatment t h a t  o t h e r  
consumers that come before  the Commission, such as water or 
wastewater customers, would n o t  have. 

E. OTHER J U S T  AND PROPER RELIEF 

The Competitive Carriers dp not suggest any  o t h e r  j u s t  or 
proper r e l i e f  t h a t  the Commission s h o u l d  grant at t h i s  t i m e .  
L i k e w i s e ,  BellSouth does not request any additional relief in the 
areas t h a t  are t h e  subject of the Competitive Carr ie rs '  petition. 

CONCLUSION 

Staff has carefully reviewed t h e  Competitive Carrier's 
Petition and BellSouth's response - As a result, s t a f f  believes 
that the Commission should grant in p a r t  and deny in p a r t  t h e  
Petition as follows. The Commission should initiate a c t i v i t i e s  i n  
this docket  on the Competitive Carriers '  Petition, Docket No. 
981834-TP ,  in t w o  primary phases. First, the Commission should 
immediately initiate a U N E  pricing proceeding, and move forward 
with its scheduled workshops on OSS issues. The Commission should 
c o n d u c t  a S e c t i o n  1 2 0 . 5 7  (1) , F l o r i d a  Statutes, formal 
administrative h e a r i n g  process to address U N E  p r i c i n g ,  including 
U N E  combinations and deaveraged p r i c i n g  of unbundled loops. 
Concomitantly, the Commission should conduct OSS workshops,  both 
Commissioner and s t a f f  workshops, in an effort to r e so lve  OSS 
operational issues. The r e q u e s t  f o r  t h i r d - p a r t y  testing of OSS 
systems shou ld  be addressed and cons idered  in t h e  workshops.  OSS 
costing and pricing issues  should n o t  be addressed in e i t h e r  of 
these initial proceedings.  

Second, t h e  Commission should initiate S e c t i o n  120.57 (1) 
hearing processes to address collocation and access to loops 
issues, as well as OSS costing and p r i c i n g  issues. The collocation 
proceeding and the OSS p r i c i n g  proceeding  should run  concurrently 
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as soon as feasible following the i n i t i a l  U N E  pricing and OSS 
operational/workshop proceedings. 

These p r o c e e d i n g s  a r e  appropriate for several reasons. The 
United States Supreme Court's decision in AT&T Corp et al. v .  Iowa 
Utilities Board e t  al., U . S .  , 119 S. Ct. 7 2 1  ( 1 9 9 9 ) ,  g i v e s  
great deference to the FCC and i t s n a t i o n a l  pricing r u l e s .  Thus, 
it appears that a movement f r o m  r e l y i n g  s o l e l y  on arbitration and 
n e g o t i a t i o n  between specific individual p a r t i e s  to a generic 
proceeding where a l l  p a r t i e s  participate may be more appropriate. 
In prior arbitration proceedings  conducted by t h i s  Commission, 
deaveraged rates for unbundled network elements were generally not 
set. the FCC's 
pricing rules have been reinstated by the Supreme Court's decision. 
The FPSC will likely need to e s t a b l i s h  geographically deaveraged 
r a t e s  f o r  certain UNEs in the future. Addressing geographic 
deaveraging in a gene r i c  proceeding,  rather than i n  separate LEC- 
specific a r b i t r a t i o n s ,  appears the most efficient and sensible 
approach. Once the FCC a c t s  on these issues, the Commission will 
be in a better position to provide more specifics on the scope of 
this docket .  

Although subject to f u r t h e r  review on the merits, 

I n  a d d i t i o n ,  three years of Commission experience in handling 
arbitration and n e g o t i a t i o n  of interconnections agreements under 
the Act p o i n t  to the conclusion t h a t  there  is little, if any,  real 
negotiation between t h e  p a r t i e s .  Furthermore, the parties 
informally have submitted repeated requests to conduct generic 
p r i c i n g  proceedings. Moreover, it appears that the FCC' s r u l e s  
interpreting Section 252(i) of the Act ("the P i c k  and Choose 
Rules"), as affirmed by t h e  Supreme C o u r t ,  will not likely 
encourage  further negotiation and may, in fact, chill the 
negotiation process. Carr ie rs  may be less l i k e l y  to negotiate 
certain terms and c o n d i t i o n s  if other carriers can adopt ("pick and 
choose") terms f r o m  v a r i o u s  agreements to assemble the optimal 
agreement for that carrier, 

On t h e  other hand, staff recommends that t h e  Commission deny 
t h e  Competitive Carriers' request to initiate rulemaking on an 
expedited dispute resolution process f o r  interconnection agreement 
complaints. S t a f f  agrees with BellSouth that the Commission's 
r u l e s  already permit t h e  filing of p e t i t i o n s  with r eques t s  f o r  
expedited treatment. Also, staff agrees  that t h e  expedited 
processes requested would deprive t h e  Commission of discretion to 
exercise its jurisdiction as it sees f i t  and would entitle ALECS to 
special treatment that consumers and other in te res ted  persons who 
come before the Commission do n o t  receive. 
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Finally , item (e) of the relief requested in the Petition 
seeks any additional relief that the Commission deems just and 
proper. The Petition itself primarily addresses the requested 
relief as it relates to BellSouth's territory. The issues of local 
competition raised, however, are highly relevant and pertinent to 
competition in the service territories of other Florida LECs, 
notably those of Sprint-Florida, Incorporated and GTE Florida 
Incorporated. Therefore, UNE pricing, OSS operational and pricing, 
and collocation/access to loops issues relative to the three large 
LECs should all be reviewed and determined in the generic 
proceedings that staff recommends. Furthermore, the deaveraged 
pricing of unbundled loops should be LEC-specific, taking into 
account the differences in each LEC's respective territory. 
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ISSUE 3: Should  this Lscket be closed? 

RECOMMENRATION: No. T h i s  docket should remain open to address t h e  
relief required by t h e  Commission in the Order issued on this s t a f f  
recommendation. 

STAFF ANALYSIS: The O r d e r  issued from this recommendation will be 
a procedural order .  Commission proceedings that arise as a par t  of 
the ordered relief will all take place  in this docke t .  Therefore, 
t h e  docket should remain open. 
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EXHIBIT F 

1. 

2. 

3. 

4. 

5. 

ATTAC- A 

Intercomtion 

+ DeIay in providing muJEs 
4 Shutting down networks arbioarily 

6. OSS 

1 
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+ Ordering and Provisioning issues 

+ 
4 

Order flow through and manual processing of orden generdly 
Abiiiry to order LNP 
Ability to order split accounts e l ~ ~ t r o i d l y  
Ability to place complex orden elccPonicdy 
Ability to order complex dirtctory listings elcctroddy 
Ability to order UNEs and UNE combinations electronically 
Ability to c k k  status of pcndino orders 
Provision of e i m n i c  notices for sewice jtopardiw, rcjecta 
clarif~cations, com@ivr disc- ctc. 
Proviaion of timely FOCs 
Provision of FOCI tbat tab into frrility ovailabiiity 

7. 

8. 

9. 

+ 

e 
4 

Unbundled loops 

4 

2 
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14. 
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MCWHIRTER REEVES 
A T T O R N E Y S  A T  L A W  

February 2, 1999 

Martha Brown 
William Cox 
Division of  Legal Services 
Florida Public Sewice Commission 
2540 Shumard Oak Boulevard 
Tallahassee, Florida 32399-0860 

. .  . .  . .  
Commtrtion in m ' r  Service Twitpry - Docket No. 981 834TP 
m i o n  of Cornnrgtrve Carriers for C o m w n  Action to Suaaofi . .  . RE: 

Dear Martha and Wiil: 

The Petition for Commirsion Action to Support Local Competition in BellSouth's 
Sewice Territory was filed in the above docket on December 10, 1998. In the 
petition, FCCA and the other Petitioners asked tho Commission, m, to adopt 
rules providing for the expeditious promesing of complaints arising from approved 
interconnection agreements. Petitioners since have drafted rule language that 
illustrates the provisions described in the Petition. 1 am enclosing the draft for the 
Staff's information. 

Yours tnrly, 

pm-- 
Joseph A. McGlothlin 

JAMljg 

Enclosure 

cc: Parties of Record 
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DRAFT OF 
PROPOSED RULES FOR 

EXPEDI’IXD HANDLING OF DISPUTES 
ARISmG UNDER COMMISSION-APPROVED INTERCO1yNECnON AGREEMENTS 

2522.0325 rzlterconnection A m e n t  Disputes. 

(1) This rule establishes procedures for Commision molution of disputed issues arising under 
or pcrtaifiing to interconnection -ts approved by tb Commhsion pursuant to its authority 
Under the f e d d  T c ~ c o ~ u & ~ o ~  Act of 1996 aed s u p ~ l ~ ~  the r u l ~  in chapters 28- 106 
and 25-22, F.A.C. The diSpUttd issueS may include both m p m ~  d h p k d  terms of 
intercomedon and c o m p l h  brought u n k  the fedmi Telecommunications Act 
of 1996. The following dispute rwolution prmcdum are appticable to any pmxcdmg in which 
h e  complaining party M v d y  elects to proceed & these dej rather than the procedural 
rules which would ottraWiw be appIic&le. The election must appear within the complaint. This 
d e  is intended to rtisolw disputes concerning: 

(b) imptcmmmion of advitiea explicitly provided for, or implicitly contemplated in, 
intercormection qpemcm, -and 

(b) Any party to an i m m d  qmmlulc may 9- au i n f d  settlement 
conference by filmg a wri#en request with h e  commission and, on the same day, delivering a 
copy of the request either by hami delivery or by M e  to the other party (rrjpwdwt) to the 
interconnection -at born wbich the disprne mhs, to the General Counsel of the 
C o m m i ~ o n ,  and to the Dirrctor of commuaidom The written roquwt should include: 

(1) the name, d r e q  telcpbnt n u m k  and facsimile number of each party to 
h e  interconnection agrwment and the requesting party’s designated - ~ v e ;  

(2) a description of the psrties’ efforts to resolve their diffcrrncw by negotiation; 

(3) a list of the discrete issws in dispw with a cross-reference to the a m  or 
arc85 of the agreement applicable or prtaining to th issue in dw; and 
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(4) the requesting party’s proposed solution to the disputea 

(c) Within three business days after the requcst is filed, the General Counsel and Director 
of Communications W each designate a st& memkr to conduct the informal settlement 
conference. The designated staff members shall no@ the parhes of the the, date, and location 
of the smlcment confmacc, which shall bc held no later than ten business days from the date 
the request was fled. The Commission &may r q u h  thc rcspndmt to file a response to the 
request. The parties should provide the appropriate peffotlnel with authority to discuss and to 
rtmive the disputes at the smlemwt conference. 

(e) The senlcment conference may reauit in an apeemcat on the resolution of the dispute 
describtd in the request. If an m a  is reaEhed, the merit will be b d m g  on h e  
parties. In the event that the parties do not reach an agreement IU a result of the settlement 
confmnce, either parry may u t i b  other pmdm for dispute resolution provided in this Rule. 

(3) F o d  Digputt Rcsoluhi procetding. 

(a) A formai proceedin0 for dispute rcsolutiOn will commence whm a party (complaiaanr) 
files a complaint with the Comnbion and, w the same day, deiivers a copy of the complaint 
either by haad delivery a by himile  to the other party (rrspondent) to the interconnection 
agreement &om which the dispute arises. All subsequent p l d m g s  shall likewise be served by 
hand dehcry or f&cshde on the same day they a# fied With the CommiSSioa. 

(2) a description of the PartiSJ’ efforts to resolve their by negotiation; 

(3) adetailed list of the discrae issws in dispute, with a c r o s - r e f m e  to the arcs 
or areas of the agmmxnt a p p l i d k  or perrainins to the issues in dispute; 

(4) an idcntifcation of pertinent background Eaeta including any frrcts believed to be 
undisputed; 

( 5 )  an identification of the relevant Iaw OT d e s  applicable to each disputed issue; and 

(6)  the complaisant's proposed solution to the @a. 

2 
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(c) To the extent applicable, the complainant may also include in the complaint a request 
for an expedited d i n g  under section (4) or a request for an interim filling under section (51, 

(d) The respondent shall file a response to the complaint within ten business days after 
the filing of the complaint. The response shall speeifidly affirm or deny each allegation in the 
complaint. The response shall include the respondent’s position on each issue in dispute, a cross- 
reference to the area or arcas of the contract applicable or m g  to the issue in dispute, and 
the respondent’s proposed solution on each issue in dispute. In addition, thc response also shall: 

(1) s t i p k  to ally undisputed facts; and 

(2) idwnfy rtlevant law or rules applicabie to each disputed issue. 

(e) The complainant may file a reply within five business days after the filing of the 
response to the c o m p W  The reply shall be limited solely to new issuw raised in the response 
to the c o m p l d  

( f )  Thehcarilag on the complaintsball cammence I10 latex than sixty days after filing of 
the compiaint a d  M p t s  W be provided on a W y  basis. 

(g) The parties’ post-hdng fllbmissions fball be filed within five days a€kr receipt of 
the tratwipt of the m hearing. 

(h) ThewrittenrcCmnmd8tl ‘on of the Corrmission M shall be filed in time for 
receipt c o n s i M o o  no later thm the first agenda confmmcc scfieduled thirty days or more 

of the pmies’ post-hearing submissions. 

(4) Request for Expedited Ruling. 

(a) This #on establish prdurcs pursuant to which a prty who fila a complaint 
to h i t iah a diw resolution under this ruit may request an expd td  &g when the diwute 
directly affects the ability of a ta provide tmintmupud d c e  to ita customcm or, 
precludes the provisioning of any semi*, fundonality, or networll eiement The presiding 
officer has the to determipe whctha the rwolution of tbe complaint may be expedited 
based on the complcxi~ of the issues or 0th faetoff dcemd relevant. 

(b) A request for exptditcd d a g  shall be fled at the same t h e  and in the same 
document a ?he complaint fled prsuaut to section (3). The cornphikt shall be entitled 
“Complaint a d  Request for Expedited Ruling.” In addidon to thc requirrmenfs listed in section 
(3), the complaint shall also state the s@iic circumstances that make thc dispute tligibie for M 
expedited ruling and shall k accompanied by prefiled dircct testimony in support of the 
cornphh 

3 
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(c) The respondent shall file a response to the complaint within five business days after 
the filing of the complaint and shall file its prefiled reburtal testimony within ten business days 
after the filing of the cornplaint. In addition to the requirements listed in section (3), the 
respondent shall state its position on the request for an expedited ruling. 

(d) After reviewing the complaint and the rwpow, the prwidmg officer will detmnine 
whether the comphint wanants an exptdited d n g .  If so, the h e h g  shall be scheduled to 
commence no lam than days affer the filing of the complaint, and the notice of hearing 
shall prcsme the option for a d iug  from the bench at the conchion of the heanng. If the 
presiding office dttamines that the complaht is not eligible for an cxpdttd ruling, the 
prcsiding officer shi l l  so n o m  the parties within five days of the filing of the respnrst. 

( f )  In the absence of a ruling h m  thc h c h  at the conclusion of the hearing, h e  written 
recommendation of the C o d i o n  d€ shall be W in time for consideration no later than the 
first agenda confmnce shedded twrnty day or more afkr d p t  of the parties' post-hearing 
submissions. 

( 5 )  Rques t  for In- Ruling Pending Dispute Resolution. 

(a) This s d o n  establish proccduru pursuant to which a party who files a complaint 
to initiate a dispute resolution upder either d o n  (3) or section (4) may also request au interim 
nrling on whether the is entitled to relief pcndins the resolution of the merits of the dispute. 
l i s  section is intended to provide aa interim remedy when the dwpute compromises the ability 
of a psuty to provide m p t d  sciyiced or precludes the profionhg of scheduled h c e .  

@) Any reqwst for rn interim ruling shall be fled at the same time and in the same 
document as the complaint fild pursuant to section (3). ftre heading of the complaint shall 
incIudc the phrase "Request for htaim a." The complaint shall stt foith the specific 
grounds Suppomng tbo r r q u ~ r  for interim relief pcndtng the rescllution of the dispute, as wctl 
as a statement of the potential harm that may d t  if- relief is not providtd. A complaint 
that indudes a r c q ~  for interim ndiq shall be d e d  by affidavit. Such complaint must list 
the coatact -ti, address, telephone numba, and facsimile n u m b  for both the complainant 
and nspondent. 

(c) Within ten busin- days of the f h g  of a complaint and request for interim ruling, 
the presiding officer W conduct a h d a g  to dettrrmne ' whether interim relief should be granted 
during the pendency of the disputa rcsoiution process. The presiding officcr will notify the 
parties of the date and time of the heanng by facsimile within five business days of the filing of 
a complaint and request for interim ruling. The parties should be prepared to present their 

4 
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positions and evidence on factors including but not limited to: the type of service requested; the 
economic and ttchcal fcasibilities of providing that service; and the potential harm in providing 
the sewkc. The presiding officer Will issue an int& ruling on he request W on the evidence 
provided at the hearing. 

(d) The presiding officer shall issue a Written ruling on the request Within twenty-four 
hours of the close of the hearing and wili notify the parties by facsimile of the ruling. The 
interim d i n g  wiIl bt effective throughout the dispute resolution procteding until a final decision 
is issued pursuant to this de. 

5 
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