
IN THE SUPREME COURT OF THE STATE OF FLORIDA 

In Re: Petition for Declaratory Statement 
that Commission's Approval of Negotiated 
Contract for Purchase of Firm Capacity 
and Energy between Florida Power 
Corporation and Metropolitan Dade County, 
Order No. 24134, Together with Order 

25-17.0832, F.A.C., and Order No. 
24989, Establish that Energy Payments 
thereunder, including when Firm or As- 
Available Payment is Due, Are Limited 
to Analysis of Avoided Costs based upon 
Avoided Unit's Contractually-Specified 
Characteristics. 

Nos. PSC-97-1437-FOF-EQ, Rule 

4Soaw-kp 
FLORIDA POWER CORPORATION, 

Appellant, 

VS . 
FLORIDA PUBLIC SERVICE COMMISSION, 

Agency/Appellee; and 

MIAMI-DADE COUNTY and MONTENAY-DADE, LTD., 

Intervenors/Appellees. 

Case No. 94,664 

MOTION TO SUPPLEMENT THE RECORD 

Appellees/Intervenors, MIAMI-DADE COUNTY, FLORIDA ("DADE") 

and MONTENAY-DADE, LTD. ("MONTENAY"), respectfully move the 

court, pursuant to Rule 9.300, Florida Rules of Appellate 

AFA -Procedure, and by their undersigned counsel, to supplement the 
APP I 

~ 

record of the above-styled appeal and similarly, to supplement 

the record for the Court's related Case No. 9 4 , 6 9  In Re: 
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Neaotiated Contract for Purchase of Firm Capacitv and Enerw 

between Florida Power Corporation and Lake Coaen Ltd.. Order No. 

24734, Toaether with Order Nos. PSC-97-1437-FOF-E0, Rule 25- 

17.0832, F.A.C., and Order No. 24989, Establish that Enerav 

Payments thereunder, includina when Firm or As-Available Pavment 

is Due, Are Limited to Analysis of Avoided Costs based upon 

Avoided Unit's Contractuallv-Specified Characteristics ("FPC v. 

FPSC & LAKE COGEN"). (Both Appellees DADE COUNTY and MONTENAY, 

and Appellee LAKE COGEN, have contemporaneously moved the Court 

for an order consolidating these two appeals.) 

their motion, DADE and MONTENAY state as follows. 

In support of 

1. Appellees/Intervenors DADE and MONTENAY seek to 

supplement the records of the two above-named appeals, &, Case 

No. 94,664, FPC v. FPSC & DADE/MONTENAY, and Case No. 94,665, 

v. FPSC & LAKE COGEN. Both of these appeals arise from the 

denial by the Florida Public Service Commission ("FPSC") of 

nearly identical petitions for declaratory statements filed by 

Florida Power Corporation ( "FPC" ) in 1998, 

2. The two cases on appeal have similar procedural 

histories, and the documents with which Appellees/Intervenors 

DADE and MONTENAY seek to supplement the record are all part of 

the procedural histories of the proceedings below. 

2 



3 .  Appellees/Intervenors move to supplement the records of 

the subject appeals by including the following materials therein. 

Documents from FPSC Docket No. 940771-EO, In Re: Petition for 
Declaratorv Statement Reaardina ApDliCatiOn of Rule 25-17.0832, 
F.A.C., to Certain Neaotiated Contracts for Purchase of Firm 
Capacity and Energy by Florida Power Corporation: 

A. Petition for Declaratory Statement filed by Appellant 
Florida Power Corporation on July 21, 1994; 

Amended Petition filed by Appellant FPC on October 31, 
1994; 

Appellant FPC on December 9, 1994; 

B.  

C. Memorandum in Opposition to Motions to Dismiss filed by 

Documents from FPSC Docket No. 961477-EO, In Re: Petition for 
Expedited Approval of Settlement Aareement with Lake Cogen, Ltd., 
by Florida Power Corporation: 

D. 

E. 

F. 

G. 

4. 

motion. 

5 .  

Petition on Proposed Agency Action filed by Appellee 
LAKE COGEN on December 5 ,  1997; 

Appellant FPC's Motion to Dismiss Lake Cogen, Ltd.'s 
Petition on Proposed Agency Action filed on December 
15, 1997; 

Appellee Lake Cogen, Ltd.'s Response to Appellant FPC's 
Motion to Dismiss, filed on January 8, 1998; and 

FPSC Order No. PSC-98-0450-FOF-EQ, Order Dismissing 
Proceedings and Finding Order No. PSC-97-1437-FOF-EQ to 
be a Nullity, issued March 30, 1998. 

Copies of the subject materials are attached to this 

The undersigned counsel for Appellees DADE and MONTENAY 

has conferred with counsel for Agency/Appellee FLORIDA PUBLIC 

SERVICE COMMISSION and with counsel for Intervenor/Appellee LAKE 

COGEN and is authorized to represent that neither of these 

parties objects to this motion. The undersigned has also 

conferred with counsel for Appellant FPC, who at this time were 
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unable to state definitively whether FPC would object to this 

motion. 

WHEREFORE, Appellees/Intervenors MIAMI-DADE COUNTY, FLORIDA 

and MONTENAY-DADE, LTD. respectfully move the Court to supplement 

the records of the above-named appeals, Case No. 94,664 and Case 

No. 94,665, as prayed herein. 

Respectfully submitted, 

LANDERS PARSONS, MA. 
310 West College Avenue (ZIP 32301) 
Post Office Box 271 
Tallahassee, Florida 32303 
Telephone (850) 681-0311 

and 

Gail P. Fels FBN 092669 
Office of the County Attorney 
Dade County Aviation Division 
Post Office Box 592075 AMF 
Miami, Florida 33159 
Telephone: (305) 876-7040 

Attorneys for Miami-Dade County, 
Florida, and Montenay-Dade, Ltd., 

Intervenors/Appellees 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the 

foregoing has been furnished by U.S. Mail to Director, Division 

of Records and Reporting, Florida Public Service Commission, 2540 

Shumard Oak Boulevard, Tallahassee, Florida 32399-0850; Richard 

C. Bellak, Division of Appeals, Florida Public Service 

Commission, 2540 Shumard Oak Boulevard, Tallahassee, Florida 

32399-0850; John Beranek and Lee L. Willis, Ausley & McMullen, 

227 South Calhoun Street, Tallahassee, Florida 32301; Sylvia H. 

Walbolt, Chris C. Coutroulis, Robert L. Ciotti, and Joseph H. 

Lang, Jr., CARLTON FIELDS, 200 Central Avenue, Suite 2300, St. 

Petersburg, Florida 33701; John R. Marks 111, Knowles, Marks & 

Randolph, P.A., 215 South Monroe Street, Suite 130, Tallahassee, 

Florida 32301; Rodney E. Gaddy and James A. McGee, Florida Power 

Corporation, P.O. Box 14042, St. Petersburg, Florida 33733; and 

Marylin E. Culp and Jodi L. Corrigan, Annis, Mitchell, Cockey, 

Edwards & Roehn, P.A., P.O. Box 3433, Tampa, Florida 33601, this 

28th day of April, 1 9 9 9 .  
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Florida 
Power 
C O R P O R A T I O N  JAMES A. MCGEE 

SENIOR COUNSEL 

July 20, 1994 

Ms. Blanca S. Bayo, Director 
Division of Records and Reporting 
Florida Public Service Commission 
101 East Gaines Street 
Tallahassee, Florida 32399-0870 

Re: Petition for Declaratory Statement 

Dear Ms. Bayo: 

Enclosed please find fifteen copies of the Petition of Florida Power 
Corporation for a Declaratory Statement regarding the application of Rule 25- 
17.0832, F.A.C., to certain negotiated contracts for the purchase of firm capacity 
and energy. 

Please acknowledge your receipt of the above filing on the enclosed copy 
of this letter and return to the undersigned. 

\ James A. McGee 
JAM/jb 
Enclosures 

U D W  

CC: David Smith, Esquire Z Y Y  
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GENERAL OFFICE 

A Florida Progress Company 
3201 Thirty-fourth Street South Post Office Box 14042 St. Petsrsburg. Florida 53733.4042 - (813) 866-5184 Fax: (813) 866-4931 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Petition of Florida Power Corp- 
oration for a Declaratory Statement 
regarding the application of Rule 
25-17.0832, F.A.C., to certain Submitted for filing: 
negotiated contracts for the purchase 
of firm capacity and energy. 

Docket No. " / d  77/-f6? 

July 21, 1994 

PETITION FOR DECLARATORY STATEMENT 

Florida Power Corporation (Florida Power or the Company) hereby submits 

this Petition for Declaratory Statement pursuant to Section 120.565, F.S., and 

Rule 25-22.020, F.A.C. Florida Power seeks a declaration that its reliance on the 

pricing mechanism specified in Section 9.1.2 of the negotiated contracts for the 

purchase of firm capacity and energy from certain Qualifying Facilities' (the 

Negotiated Contracts) to determine the periods when as-available energy payments 

are to be substituted for firm energy payments, complies with Rule 25- 

17.0832(4)@), F.A.C., and the orders of this Commission approving the 

Negotiated Contracts. 

~ ~~~ 

The Negotiated Contracts in question are between Florida Power Corporation and the 
following Qualifying Facilities: Seminole Fertilizer, Lake Cogen Limited, Pasco Cogen, 
Auburndale Power Partners, Orlando Cogen Limited, Ridge Generating Station, Dade County, 
Polk Power Partners - Mulberry, Polk Power Partners - Royster, EcoPeat Avon Park, and CFR 
BioGen. 



Introduction 

1. The name of Petitioner and its business address is: 

Florida Power Corporation 
3201 - 34th Stree't South 
Post Office Box 14042 
St. Petersburg, FL 33733-4042 

2. All notices, pleadings and correspondence should be directed to: 

James A. McGee 
Senior Counsel 
Post Office Box 14042 
St. Petersburg, FL  33733-4042 
Telephone: (813) 866-5184 
Facsimile: (813) 866-493 1 

Rule and Orders On Which 
Declaratory Statement Is Sought 

3. A declaratory statement is sought on Rule 25-17.0832, F.A.C., 

governing firm capacity and energy contracts and the following Commission 

orders approving the Negotiated Contracts: Order No. 24099, issued February 12, 

1991 in Docket No. 900917-EQ, In re: Petition for Approval of coeeneration 

between Florida Power Cornoration and Seminole Fertilizer Coruoration; Order 

No. 24734, issued July 1, 1991 in Docket No. 910401-EQ, In re: Petition for 

Auuroval of Contracts for Purchase of Firm Cauacitv and Enerev - bv . Florida 

Power Corporation; Order No. 24923, issued August 19, 1991 in Docket No. 

910549-EQ, In re: Petition for Approval of Contracts for Purchase of Firm 

Capacitv and Enerey between EcoPeat Avon Park and Florida Power Corporation; 

and Order No. PSC-92-0129-FOF-EQ, issued March 31, 1992 in Docket No. 

900383-EQ, In re: Comulaint of CFR-BioGen Corporation aeainst Florida Power 
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corporation for alleged violation of Standard Offer Contract and request for 

determination of substantial interests. 

Discussion 

4. At the end of 1993, Florida Power had on its system approximately 

490 MWs of firm capacity provided by Qualifying Facilities (QFs). Over the next 

two years Florida Power expects that an additional 555 MWs of QF capacity will 

come on-line, for a total of approximately 1,045 MWs by the end of 1995. The 

11 Negotiated Contracts in question provide approximately 735 MWs of this total 

QF capacity. The terms and conditions of the Negotiated Contracts are similar 

in most respects and, in particular, all utilize a contractually defined coal unit to 

provide the pricing mechanism for determining the periods during which firm or 

as-available energy payments should be made to the QFs. Section 9.1.2 in all but 

one of the Negotiated Contract provides as follows: 

Except as otherwise provided in Section 9.1.1 hereof, for each billing 
month beginning with the Contract In-Service Date, the QF will 
receive electric energy payments based on the Firm Energy Cost 
calculated on an hour-by-hour basis as follows: (i) the product of the 
average monthly inventory chargeout price of fuel burned at the 
Avoided Unit Fuel Reference Plant, the Fuel Multiplier, and the 
Avoided Unit Heat Rate, plus the Avoided Unit Variable O&M, if 
applicable, for each hour that the Company would have had a unit with 
these characteristics operating; and (ii) during all other hours, th% 
energy cost shall be equal to the As-Available Energy Cost. 
(Emphasis added.) 

* The operating characteristics of the contractually defined unit specified in Section 9.1.2 
of Florida Power’s Negotiated Contract with CFR BioGen provides for a heat rate CUN~ rather 
than a specific Avoided Unit Heat Rate. In all other respects, Section 9.1.2 of the CFR BioGen 
contract is the same as the other Negotiated Contracts, and the pricing mechanism applies in the 
same manner. 
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Accordingly, under this pricing mechanism, the operational status of the 

contractually defined unit (i .e. ,  whether that unit would be scheduled on-line or 

off-line) determines whether the, QF is entitled to receive firm energy payments 

or as-available energy payments. 

5 .  In light of the recent increase in the amount of QF capacity on the 

Florida Power system because of the Negotiated Contracts, the Company has 

examined the operational status of the contractually defined unit during minimum 

load conditions. During mild weather conditions, Florida Power’s minimum daily 

load may drop to a low of 1,800 MWs, a level at which only the Company’s most 

efficient base load generating units will remain on-line. To determine the 

operational status of the contractually defined unit under these conditions, Florida 

Power has conducted a computer analysis of its system utilizing only the unit 

operating characteristics specified in Section 9.1.2 of the Negotiated Contracts, 

i .e . ,  the Avoided Unit Fuel Reference Plant, the Fuel Multiplier, the Avoided 

Unit Heat Rate, and the Avoided Unit Variable O&M, if applicable. 

6.  In conducting this computer analysis, Florida Power implemented the 

contract pricing mechanism in a manner consistent with the established 

methodology for calculating avoided energy costs. The status of the contractually 

defined unit, as defined by the payment options elected in each of the Negotiated 

Contracts (Options A, B or C),3 is determined by the Unit Commitment computer 

Option A provides for standard energy payments based on operating characteristics 
specified in Section 9.1.2 (the Avoided Unit Fuel Reference Plant fuel price, times a 1.0 Fuel 
Multiplier, times the Avoided Unit Heat Rate, plus the. Avoided Unit Variable O&M). Option 
B provides the same energy payment except that the Avoided Unit Variable O&M is removed 
and included in the capacity payment. Option C is provides the same energy payment except 
that the Avoided Unit Variable O&M and 20% of the Avoided Unit fuel price (it-., a Fuel 

(continued. ..) 
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program. Unit Commitment contains all economic, unit constraint, and system 

requirements data for the Florida Power system on an hourly basis. In addition, 

the program includes the contractually defined unit as a generation resource and 
I 

an increase in the hourly system load equal to the actual energy block size 

received from applicable QFs. As determined by the execution of this program, 

in all hours that the contractually defined unit is operating, energy payments will 

be based on the Firm Energy Cost. In all hours that this unit is not operating, the 

energy cost paid to applicable qualifying facilities will be computed as an as- 

available energy cost in accordance with Florida Power’s cogeneration tariffs and 

Rule 25-17.0825, F.A.C. 

7. This computer analysis has determined that the contractually defined 

unit would, in fact, be scheduled off during certain minimum load hours of the 

day. Accordingly, on July 18, 1994, Florida Power notified the parties to the 

Negotiated Contracts that it will begin implementing, effective August 1, 1994, 

the pricing mechanism specified in the contract terms to establish the periods 

during which as-available energy payments will be made. (Copies of the 

notification letters sent to the Negotiated Contract parties are attached hereto as 

Exhibit A.) By this Petition, Florida Power seeks confirmation that its use of the 

pricing mechanism specified in the Negotiated Contracts to determine the periods 

that the contractually defined unit would not have been operated is the correct 

method to determine the applicability of as-available energy payments pursuant 

to Rule 25-17.0832(4)@), F.A.C., and Section 9.1.2 of the Negotiated Contracts. 

3(...continued) 
Multiplier of 0.8) are removed and included in the capacity payment. Of the 1 1  Negotiated 
Contracts, six are Option A, one is Option B, and four are Option C. 
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Need For Declaratory Statement 

8. Florida Power has a real and immediate need for the requested 

declaratory statement as it relat6s to its own particular circumstances only. The 

Commission’s declaratory statement as to the correct application of Rule 25- 

17.0832, F.A.C., and its orders approving the Negotiated Contracts will ensure 

that Florida Power and its customers pay no more than avoided cost for energy 

purchased from the QFs in  question. Florida Power believes that one of the 

parties to the Negotiated Contracts (and possible others) will dispute the use of the 

pricing mechanism specified in those contracts to determine the need to make as- 

available energy payments instead of firm energy payments. A timely resolution 

of this essential question will enable Florida Power to continue in an orderly 

manner with the implementation of the pricing mechanism provided by the 

contracts. 

WHEREFORE, Florida Power Corporation requests that the Commission 

enter an order declaring that the utilization of the pricing mechanism specified in 

Section 9.1.2 of the Negotiated Contracts to determine the periods when as- 

available energy payments are to be substituted for firm energy payments, 

complies with Rule 25-17.0832(4)(b), F.A.C., and the orders of this Commission 

approving the Negotiated Contracts. 
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Respectfully submitted, 

/’ 

OFFICE OF THE GENERAL COUNSEL 
’ FLORIDA POWER CORPORATION 

a!%+ .- 

James A. McGee 

St. Petersburg, FL 33733-4042 
Telephone: (813) 866-5184 
Facsimile: (813) 866-4931 

‘Post Office Box 14042 
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EXHIBIT “A” 

NOTIFICATION LETTERS TO NEGOTIATED CONTRACT PARTJES 



Florida 
Power 
C o n P o n A r l b u  

July 18, 1994 

VIA: . .  

Orange Cogen Limited 
c/o ArWCSW Development Partnership 
23293 South Pointe Drive 
Laguna Hills,CA 92653 

Re: ' Dispatchable Contract for the Purchase of Finn Capacity and Energy from a Qualifying 
Facility behveen CFWBiogen and Florida Power Corporation dated November 19, 1991 

ATITJ: Resident 

As we believe you an aware, Florida POWU Corporation (FPC) has become very concerned about the 
reliability and economics of its electric system during and following low load conditions. During mild 
weather conditions in the fall, winter and spring months, FPC's system load may range from 1,800 
mw to 4,200 mw or higher on any given day, with load incrcasa as great as 600 mw per hour. In 
order to meet our obligation to provide safe, reliable and cconomic electric service to all of our 
customers, it is essential for FPC to maintain effective control over all of its generation resources. 

FPC has been taking steps to address its minimum load problem for over twelve (12) months. During 
this period, we have made s i m c a n t  progrrsc in reducing the minimum operational load that our coal 
plants can maintain. In addition, we have held extensive discussions with the panics involved to 
identify workable, cooperative solutions. As a result, many of our qualifying facilities have agreed 
to reduce or curtlil their output during minimum load conditions. However, those agreements have 
not provided an adequate resolution to our minimum load problem. Accordingly, we are in the 
process of developing a curtailment procedure for implementation p u n w t  to Rule 25-17.086 of the 
Florida Public Service Commission (FPSC). We anticipate filing this procedure with the FPSC as 
scan as it is complete. 

GWEL4LOFFICB: 3201 Thirtyfourth Stfaat South Post Office Box 14042 S ~ P a t e c ~ b u ~ p .  Rorida 35735-4042 181% 866.5786 
A Florida &ogress Company 



Page 2 
July 18, 1994 

in addition, please be advised that FPC has now determined that it would not be operating an "avoided 
unit" with the chmcteristics specified in Section 9.1.2 of our Negotiated Contracts for the Purchase 
of Firm Capacity and Energy from a Qualifying Facility (Negotiated Contracts) during minimum load 
conditions. As you know, Rule 25--17.0832(4)@) of the FPSC, Section 9.1.2 of our Negotiated 
Contracts and FPC's tariff governing the Methodology for Calculating Avoided Energy Costs on file 
with the FPSC all provide for the payment of "as available energy costs", rather than "firm energy 
costs" when the "avoided unit" would not have been operated or is scheduled off. Please be advised 
that FPC is implementing these provisions of the contract and tariffs. LiLewise, the status of the 
'avoided unit" with the characteristics specified in the Option "E' contract will be subject 
to beiig cycled off especially during daily minimum load conditions. 

Presently, FPC doesn't have current avoided cost estimates for 1995, but we are presently updating 
this information. As you know, our cogeneration costs are passed directly to our customers under the 
applicable FPSC Rules. Accordingly, we have a duty to comply with the provisions of our contracts, 
tariffs, and the FPSC Rules. At the same time, we would welcome the opportunity to discuss any 
adverse impacts that you perceive that the operation of these contract, tariff and rule provisions may 
have upon your business operations to determine whether or not we can agree upon a mechanism to 
minimize or avoid any such adverse impacts. Representatives of FPC are available immediately to 
discuss these matters. Please contact Lee Schuster at (813) 824-6505 regarding any questions 
concerning the scheduling of the "avoided unit" and Allen Honey at (813) 866-4523 regarding 
questions about potential curtailments. 

Sincerely, 

Robert D. DoIan 
Manager Cogeneration 
Contracts & Adminisvation 

cc: L. D. Brousseau 
J. P. Fama 
M. B. Foley, Jr. 
A. J. Honey 
L. G. Schuster 



July 18, 1994 

VL4: Overnight and Facsimile 

NationsBank of Florida, NA 
600 Peachtree Street, N.E. 
Atlanta, GA 30308 

TIFDC Inc. 
c/o GECC 
1600 Summer Street, 6th Floor 
Stamford, Connecticut 06927 
Atm: Manager Energy Portfolio Administration 

GECC Lake Cogen, Ltd. 
1600 Summer Street 
Stamford, Connecticut 06927 Change, CA 92668 

1551 N. Tusdin Avenue, Suite 900 

Re: Negotiated Conma for the Purchase of Fm Capacity and Ehergy from a Qualifying 
Facility between Lake Cogen Limited and Florida Power Coipoxation Dated 
March 13, 1991 

Dear Ladies and Gentlemen: 

As we believe you arc aware, Florida Power Corporation (FPC) has bacome very concerned 
about the reliability and economics of its electric system during and following low load 
conditions. During mild weather conditions in the fall, winter and spring months, FPC’s system 
load may range from 1,800 mw to 4,200 mw or higher on any given day, with load increases 
as great as 600 mw per hour. In order to meet our obligation to provide safe, reliable and 
economic electric service to all of our customers, it is essential for FPC to maintain effective 
control over all of its generation rwources. 

Fpc has been taking steps to addrtss its minimum load problem for over twelve (12) months. 
During this period, we have made significant progrtss in nducing the minimum operational load 
that our coal plants can maintain. In addition, we have held extensive discussions with the parties 
involved to identify workable, cooperative solutions. As a result, many of our qualifying 
facilities have agxeed to reduce or curtail their output during minimum load conditions. 
However, those agreements have not provided an adequate resolution to our minimum load 
problem. Accordingly, we are in the process of developing a curtailment procedure for 
implementation pursuant to Rule 25-17.086 of the Florida Public Service Commission (FPSC). 
We anticipate f h g  this procedure with the FPSC as soon as it is complete. 
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rn addition, pleasp ' hat it would not be operating an 
"avoided unit" wi  .he characteristics specified in Section . .1 .2  of our Negotiated Contracts for 
the*'rchase of Firm Capacity and Energy from a Qualifying Facility (Negotiated Contracts) 
during minimum load conditions. As you know, Rule 25--17.0832(4)@) of the FPSC, 
Section 9.1.2 of our Negotiated Contracts and FPC's tariff governing the Methodology for 
Calculating Avoided Energy Costs on fde with the FPSC al l  provide for the payment of "as 
available energy Costs", rather than "fm energy costs" when the "avoided unit" would not have 
been operated or is scheduled off. .Please be advised that FPC will be implementing these 
provisions of ip contracts, tariffs and the FPSC Rules effective August 1, 1994, To aid you in 
assessing the potential hpacts of the implementation of the indicated contract, tariff, and FPSC 
Rule provisicins, we are attaching data reflecting the manner in which the System Planning 
Department and the Energy Control Center forecast that the "avoided unit" would be dispatched 
on Fpc's genedon  system during a typical week day and typical weekend day during the month 
of August, 1994. The attached data also includes our forecasts of the prices we would pay for 
"as available energy" to qualifying facilities making Sales based upon FPC's as available energy 
rate for a given hour. 

As you know, our cogeneration costs are passed direaly to our customers under the applicable 
FPSC Rules. Accordingly, we have a duty to comply with the provisions of our contracts, 
tariffs, and the FPSC Rules. At the same time, we would welcome the opportunity to discuss 
any adverse impacts that you perceive that the operation of these cootract, tariff and rule 
provisions may have upon your business opedons to determine whether or not we can agree 
upon a mechanism to minimike or avoid any such advem impacts. Representatives of FFC are 
available to immediately to discuss these matters. Please contact Lee Schuster at (813) 824-6506 
regarding any questions concerning the scheduling of the "avoided unit" and M e n  Honey at 
(813) 866-4523 regarding questions about potential curtailments. 

idvised that FPC has now determi- 

hfanager Cogeneration 
tion Contracts & Admuustn . .  

c: L. D. Bmusseau 
J. P. Fama 
M. B. Foley, Jr. 
A. I. Honey 
L. G. Schusm 
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Florida Power Corporation 
As-Available Energy Price Forecast 

For the Month of August 1994 
18-JUl-9 4 

As 1991 
Available Avokded 
t Energy Unit 

Price Status 
Hour (Option A) 

========= ==E====== $'- _________ -- ------- 
1 $18.46 
2 17.39 
3 11.27 
4 17.11 
5 17.15 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 

17.34 
20.76 
21.15 
22.00 
24.92 
29.43 
49.72 
53.60 
55.90 
55.20 
55.30 
55.25 
55.18 
52.87 
53.50 
50.30 
49.24 
26.74 
21.47 

OFF 
OFF 
OFF 
OFF 
OFF 
OFF 
OFF 
OFF 
OFF 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
OFF 

$20.14 
18.42 
17.38 
17.48 
17.35 
18.43 
21.23 
21.41 
22.19 
24.72 
29.08 
48.19 
50.15 
54.21 
54.33 
48.63 
49.54 
49.52 
56.51 
51.55 
47.86 
30.15 
27.67 
22.46 

OFF 
OFF 
OFF 
OFF 
OFF 
OFF 
OFF 
OFF 
OFF 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
OFF 

Note: ----- 
1) The hourly as-available energy prices shown above apply 

to qualifying facilities making sales based on FPC's 
as-available energy rate in that hour. 
when a qualifying facility is entitled to firm energy cost 
payments, those payments will be computed as specified by 
the qualifying facility's contract with FPC. 

2) The energy block size used to compute the hourly avoided 
energy cost is as prescribed by FPSC Rule 25-17.0825. The 
projected energy block size is determined on an hourly basis 
based on the terms of FPC's contracts with qualifying facilities. 

characteristics defined in the contract for purchase of firm 
capacity and energy from the applicable qualifying facilities. 

as-available energy payments made by FPC will be computed based 
on the actual energy block size and avoided energy cost for 
each hour as specified by FPC's cogeneration tariff. 

In those hours 

3) The status of the 1991 avoided unit is based on the unit 

4),This forecast is provided for planning purposes only. Actual 



July 18, 1994 

VIA: Overnight and Facsimile 

Mr. Macauley Whiting, Jr. 
Ridge Generating Station 
400 North New York Ave., Suite 101 
Winter Park, Florida 32789 

Re: 

Weelabrator Ridge Energy 

Auburndale, Florida 33823 
. 3131 K-Ville Avenue 

Negotiated Contract for the Purchase of Firm Capacity and Energy from a Qualifying 
Facility between Ridge Generating Station Limited Partnership and Florida Power 
Corporation Dated March 8, 1991 

Dear Ladies and Gentlemen: 

As we believe you.are aware, Florida Power Corporation (FPC) has become very concerned 
about the reliability and economics of its electric system during and following low load 
conditions. During mild weather conditions in the fall, winter and spring months, FPC's system 
load may range from 1,800 mw to 4,200 mw or higher on any given day, with load increases 
as great as 600 mw per hour. In order to meet our obligation to provide safe, reliable and 
economic electric service to all of our customers, it is essential for FPC to maintain effective 
control over all of its generation resources. 

FPC has been taking steps to address its minimum load problem for over twelve (12) months. 
During this period, we have made significant progress in reducing the minimum operational load 
that our coal plants can maintain. In addition, we have held extensive discussions with the parties 
involved to identify worlrable, cooperative solutions. As a result, many of our qualifying 
facilities have agreed to reduce or curtail their output during minimum load conditions. 
However, those agreements have not provided an adequate resolution to our minimum load 
problem. Accordingly, we are in the process of developing a curtailment procedure for 
implementation pursuant to Rule 25-17.086 of the Florida Public Service Commission (FPSC). 
We anticipate filing this procedure with the FPSC as soon as it is complete. 

In addition, please be advised that FPC has now determined that it would not be operating an 
"avoided unit" with the characteristics specified in Section 9.1.2 of our Negotiated Contracts for 
the Purchase of Firm Capacity and Energy from a Qualifying Facility (Negotiated Contracts) 
during minimum load conditions. As you know, Rule 25--17.0832(4)@) of the FPSC, 
Section 9.1.2 of our Negotiated Contracts and FPC's tariff governing the Methodology for 
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Calculating Avc AI provide for the payment OF "as 
avdlable energy costs", rather than "firm energy Costs" when the "avoided unit" would not have 
been operated or is scheduled off. Please be advised that FPC will be implementing these 
provisions of its contracts, tariffs and the FPSC Rules effective August 1, 1994. To aid you in 
assessing the potential impacts of the implementation of the indicated contract, tariff, and FPSC 
Rule provisions, we are attaching data reflecting the manner in which the System Planning 
Department and the Energy Control Center forecast that the "avoided unit" would be dispatched 
on FPC's generation system during B typical week day and typical weekend day during the month 
of August, 1994. The attached data'also includes our forecasts of the prices we would pay for 
"as availableenergy" to qualifying facilities making sales based upon FPC's as available energy 
rate for a given hour. 

As you b o w ,  our cogeneration costs are passed directly to our customers under the applicable 
FPSC Rules. Accordingly, we have a duty to comply with the provisions of our contracts, 
tariffs, and the FPSC Rules. At the same time, we would welcome the opportunity to discuss 
any adverse impacts that you perceive that the operation of these contract, tariff and rule 
provisions may have upon your business operations to determine whether or not we can agree 
upon a mechanism to minimize or avoid any such adverse impacts. Representatives of FPC are 
available to immediately to discuss these matters. Please contact Lee Schuster at (813) 824-6506 
regarding any questions concerning the scheduling of the "avoided unit" and Allen Honey at 
(813) 866-4523 regarding questions about potential cuwments. 

Energy Costs on file with the FP' 

Robert D. Dolm 
Manager Cogeneration 
Contracts & Administration 

RDNhhl 

c: L. D. Brousseau 
J. P. Fama 
M. B. Foley, Jr. 
A. J. Honey 
L. G. Schuster 
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Florida Power Corporation 
As-Available Energy Price Forecast 

For the Month of August 1994 
18-JUl-9 4 

1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 

$18.46 
17.39 
17.27 
17.11 
17.15 
17.34 
20.76 
21.15 
22.00 
24.92 
29.43 
49.72 
53.60 
55.90 
55.20 
55.30 
55.25 
55.18 
52.87 
53.50 
50.30 
49.24 
26.74 
21.47 

OFF 
OFF 
OFF 
OFF 
OFF 
OFF 
OFF 
OFF 
OFF 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
OFF 

Note: ----- 

Typical Weekend Day 

As 1991 
Available Avoided 
Energy Unit 

Status Price 
$/MWH (Option A) 

------------------- 

___-_--__ - _-______ ======E== 

OFF 
OFF 
OFF 
OFF 
OFF 
OFF 
OFF 
OFF 
OFF 
ON 
ON 
ON 
ON 
ON 
ON 
'ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
OFF 

$20.14 
18.42 
17.38 
17.48 
17.35 
18.43 
21.23 
21.41 
22.19 
24.72 
29.08 
48.19 
50.15 
54.21 
54.33 
48.63 
49.54 
49.52 
56.51 
51.55 
47.86 
30.15 
27.67 
22.46 

1) The hourly as-available energy prices shown above apply 
to qualifying facilities making sales based on FPC's 
as-available energy rate in that hour. 
when a qualifying facility is entitled to firm energy cost 
payments, those payments will be computed as specified by 
the qualifying facility's contract with FPC. 

2) The energy block size used to compute the hourly avoided 
energy cost is as prescribed by FPSC Rule 25-17.0825. The 
projected energy block size is determined on an hourly basis 
based on the terms of FPC's contracts with qualifying facilities. 

3) The status of the 1991 avoided unit is based on the unit 
characteristics defined in the contract for purchase of firm 
capacity and energy from the applicable qualifying facilities. 

4) This forecast is provided for planning purposes only. Actual 
as-available energy payments made by FPC will be computed based 
on the actual energy block size and avoided energy cost for 
each hour as specified by FPC's cogeneration tariff. 

In those hours 



July 18, 1994 

VIA: Overnight and Facsimile 

Mr. Don Fields 

Auburndale Power partners 

Auburndale, Florida 33823 

Mr. Jerome L. Glazer 
Auburndale Power Partners Executive Director 
12500 Fair Lakes Circle, Suite 420 
Fairfax, Virginia 22033 1501 Derby Avenue 

Re: Negotiated Contract for the Purchase of Firm Capacity and Energy from a w i n g  
Facility between El Dorado Energy Company and Florida Power Corporation Dated 
March 18, 1991 

Dear Ladies and Gentlemen: 

As we believe you are aware, Florida Power Corporation (FPC) has become very concerned 
about the reliability and economics of its electric system during and following low load 
conditions. During miid weather conditions in the fall, winter and spring months, FPC's system 
load may range from 1,800 mw to 4,200 mw or higher on any given day, with load increases 
as great as 600 mw per hour. In order to m e a  our obligation to provide safe, reliable and 
economic electric service to a l l  of our customers, it is essential for FPC to maintain effective 
coatrul over all of its generation rcsoum. 

FFT bas been taking steps to address its minimum load problem for over twelve (12) months. 
During this period, we have made si@icant progress in reducing the minimum operational load 
that our coal plants can maintain. In addition, we have held extensive discussions with the parties 
involved to identify workable, cooperative solutions. As a result, many of our qualifying 
facilities have agreed to reduce or curtail their output during minimum load conditions. 
However, those agreements have not provided an adequate resolution to our minimum load 
problem. Accordingly, we are in the p m s  of developing a curtahent procedure for 
implementation pursuant to Rule 25-17.086 of the Florida Public Service Commission (FPSC). 
We anticipate filing this procedure with the FPSC as soon as it is complete. 

In addition, please be advised that FPC has now determined that it would not be operating an 
"avoided unit" with the characteristics specified in Seaion 9.1.2 of our Negotiated Contracts for 
the Purchase of Fm Capacity and Energy from a Qualifying Facility (Negotiated Contracts) 
during minimum load conditions. As you know, Rule 25--17.0832(4)@) of the FPSC, 
Section 9.1.2 of our Negotiated Contracts and FPC's tariff govemiog the Methodology for 
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Calcillating Avoid-- provide for the payment of "as 
avai@ble energy C a", rather than "fm energy Costs" Wl- ~ the "avoided unit" would not have 
been operated or is scheduled off. Please be advised that FPC will be implementing these 
provisions of its contracts, tariffs and the FPSC Rules effective August 1, 1994. To aid YOU in 
assessing the potential impacts of the implementation of the indicated contract, tariff, and FPSC 
Rule provisions, we are attaching data reflecting the manner in which the System Planning 
Department and the Energy Control Center forecast that the "avoided unit" would be dispatched 
on FPC's generation system during a typical week day and typical weekend day during the month 
of August, 1994. The attached data also includes our forecasts of the prices we would pay for 
"as available energy" to qualifying facilities making sales based upon FPC's as available energy 
rate for a given hour. 

As you h o w ,  our cogeneration costs are passed directly to our customers under the applicable 
FPSC Rules. Accordingly, we have a duty to comply with the provisions of our contracts, 
tariffs, and the FPSC Rules. At the same time, we would welcome the opportunity to discuss 
any adverse impacts that you perceive that the operation of these contract, tariff and rule 
provisions may have upon your business operations to determine whether or not we can agree 
upon a mechanism to mhimize or avoid any such adverse impacts. Representatives of FPC are 
available to immediately to discuss these matters. Please contact Lee Schuster at (813) 824-6506 
regarding any questions concerning the scheduling of the "avoided unit" and M e n  Honey at 
(813) 866-4523 regarding questions about potential curtailments. 

nergy Costs on file with the FPSC 

Sincerely, 

Robert D. D o h  
Manager Cogeneration 

'On Contracts & Adrrrrmstrat.1 . .  

llDDibbl 

c: L. D. Brousseau 
J. P. Fama 
M. B. Foley, Jr. 
A. J. Honey 
L. G. Schuster 
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Florida Power Corporation 
As-Available Energy Price Forecast 

For the Month of August 1994 

Typical Week Day 

As 1991 
Available Avoided 

I Energy Unit 
Price Status 

----------------_-- 

Hour ' $/MWH (Option A) ---==---= =E====--- --- ========= --- --_ 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
'15 
16 
17 
18 
19 
20 
21 
22 
23 
24 

$18.46 
17.39 
17.27 
17.11 
17.15 
17.34 
20.76 
21.15 
22.00 
24.92 
29.43 
49.72 
53.60 
55.90 
55.20 
55.30 
55.25 
55.18 
52.87 
53.50 
50.30 
49.24 
26.74 
21.47 

OFF 
OFF 
OFF 
OFF 
OFF 
OFF 
OFF 
OFF 
OFF 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 

OFF 

$20.14 
18.42 
17.38 
17.48 
17.35 
18.43 
21.23 
21.41 
22.19 
24.72 
29.08 
48.19 
50.15 
54.21 
54.33 
48.63 
49.54 
49.52 
56.51 
51.55 
47.86 
30.15 
27.67 
22.46 

OFF 
OFF 
OFF 
OFF 
OFF 
OFF 
OFF 
OFF 
OFF 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 

OFF 

18-JUl-94 

1) The hourly as-available energy prices shown above apply 
to qualifying facilities making sales based on FPC's 
as-available energy rate in that hour. 
when a qualifying facility is entitled to firm energy cost 
payments, those payments will be computed as specified by 
the qualifying facility's contract with FPC. 

energy cost is as prescribed by FPSC Rule 25-17.0825. The 
projected energy block size is determined on an hourly basis 
based on the terms of FPC's contracts with qualifying facilities. 

3) The status of the 1991 avoided unit is based on the unit 
characteristics defined in the contract for purchase of firm 
capacity and energy from the applicable qualifying facilities. 

In those hours 

2) The energy block size used to compute the hourly avoided 

4),This forecast is provided for planning purposes only. Actual 
as-available energy payments made by FPC will be computed based 
on the actual energy block size and avoided energy cost for 
each hour as specified by FPC's cogeneration tariff. 



July 18, 1994 

Via: Overnight and Facsimile 

Mr. Roger Fernandez 
Cargill Fertiiizer, Inc. 
8813 Highway 41 South 
Riverview, FL 33569 

Re: Contract for the Purchase of Finn Capacity and Energy from a Qualifying Facility 
between Seminole Fertilizer Corporation and Florida Power Corpomtion dated 
October 30,1990 

Dear Ladies and Gentlemen: 

As we believe you are aware, Florida Power Corporation (FPC) has become very concerned 
about the reliability and economics of its electric system during and following low load 
conditions. During mild weather conditions in the fall, winter and spring months, FPC's system 
load may range from 1,800 mw to 4,200 mw or higher on any given day, with load increases 
as great as 600 mw per hour. In order to meet our obligation to provide safe, reliable and 
economic electric service to all of our customers, it is essential for mC to maintain effective 
control over all of its generation resources. 

FPC ha.s been taking steps to address its minimum load problem for over twelve (12) months. 
During this period, we have made significant progress in reducing the minimum operational load 
that our coal plants can maintain. In addition, we have held extensive discussions with the parties 
involved to identify workable, cooperative solutions. As a result, many of our qualifying 
facilities have agreed to reduce or curtail their output during minimum load conditions. 
However, chose agreements have not provided an adequate resolution to our minimum load 
problem. Accordingly, we am in the process of developing a curtailment procedure for 
implementation pursuant to Rule 25-17.086 of the Florida Public Service Commission (FPSC). 
We anticipate filing this procedure with the FPSC as soon as it is complete. 

Jh addition, please be advised that FPC has now determined that it would not be operathg an 
"avoided unit" with the characteristics specified in Section 9.1.2 of our,Negotia& Contracts for 
the Purchase of F a  Capacity and Energy from a Qualifying Facility (Negotiated Contracts) 
during minimum load conditions. As you know, Rule 25--17.0832(4)@) of the R S C ,  
Section 9.1.2 of our Negotiated Contracts and FW's tariff governing the Methodology for 
Calculating Avoided Energy Costs on f i e  with the FPSC all provide for the payment of "as 
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available energy cocts", rather than "firm energy costs" wt 7 the "avoided unit" would not have 
been operated 01 scheduled off. Please be advised will be hplementhg these 
pmhions of its contracts, tariffs and the FPSC Rules effective August 1, 1994. To aid YOU h 
assessing the potential impacts of the implementation of the indicated contract, tariff, and Fpsc 
Rule provisions, we are attaching data reflecting the manner in which the System Planning 
Department and the Energy Control Center forecast that the "avoided unit" would be dispatched 
on FFC's generation system during a typical week day and typical weekend day duiing the month 
of August, 1994. Note that an "avoided unit" with the characteristics specified in the option "C" 
contracts is not expected to be cyckd off during August. However, the status of the "avoided 
unit" with the'characteristics specified in the Option "C" contmcts is potentially subject to being 
cycled off. The attached data also includes our forecasts of the prices we would pay for "as 
available energy" to qualifying facilities making sales based upon FPC's as available energy rate 
for a given hour. 

As you know, our cogeneration costs are passed directly to our customers under the applicable 
FPSC Rules. Accordingly, we have a duty to comply with the provisions of our contracts, 
tariffs, and the FPSC Rules. At the same time, we would welcome the opportunity to discuss 
any adverse impacts that you perceive that the Operation of these contract, tariff aad rule 
provisions may have upon your businem operations to detcnniae whether or not we can agree 
upon a mechanism to minimhe or avoid any such adverse impacts. Repmentatives of FPC are 
available immediately to discuss thesc matters, Please contact Lee Schuster at (813) 824-6506 
regarding any questions concerning the scheduling of the "avoided unit" and Men Honey at 
(813) 8664523 regarding questions about potential cuaailments. 

Sincerelv. 

Robert D. D o h  
Manager Cogeneration 
Contracts and Ac-bmsm tion . .  

c: L. D. Brousseau 
J. P. Fama 
M. B. Foley, Jr. 
A. J. Honey 
L. G. Schuster 

GENERAL OFFICE 3201 Thktyiounh street South P.O. Box 14042 St. Petersburg. Florida 33733 (8131 886-6151 
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1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 

Florida Power Corporation 
As-Available Energy Price Forecast 

For the Month of August 1994 
18-JUl-94 

Typical Week Day 

As 1991 
Available Avoided 
I Energy Unit 

Price Status 
' $ / m H  (Option C) 

$18.46 ON 
17.39 ON 
17.27 ON 
17.11 ON 
17.15 ON 
17.34 ON 
20.76 ON 
21.15 ON 
22.00 ON 
24.92 ON 
29.43 ON 
49.72 ON 
53.60 ON 
55.90 ON 
55.20 ON 
55.30 ON 
55.25 ON 
55.18 ON 
52.87 ON 
53.50 ON 
50.30 ON 
49.24 ON 
26.74 ON 
21.47 ON 

----------------_-- 

========= ====Et=== 

Typical Weekend Day 

1991 
Available Avoided 

Energy Unit 
Price Status 
S/MwH (Option C) 

------------------- 
As 

-------__ -------_- ========= 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
.ON 
'ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 

$20.14 
18.42 
17.38 
17.48 
17.35 
18.43 
21.23 
21.41 
22.19 
24.72 
29.08 
48.19 
50.15 
54.21 
54.33 
48.63 
49.54 
49.52 
56.51 
51.55 
47.86 
30.15 
27.67 
22.46 

Note: ----- 
1) The hourly as-available energy prices shown above apply 

to qualifying facilities making sales based on FPCfs 
as-available energy rate in that hour. 
when a qualifying facility is entitled to firm enerp cost 
payments, those payments will be computed as specified by 
the qualifying facility's contract with FPC. 

In those hours 

2) The energy block size used to compute the hourly avoided 
energy cost is as prescribed by FPSC Rule 25-17.0825. The 
projected energy block size is determined on an hourly basis 
based on the terms of FPC's contracts with qualifying facilities. 

3) The status of the 1991 avoided unit is based on the unit 
characteristics defined in the contract for purchase of firm 
capacity and energy from the applicable qualifying facilities. 

4) This forecast is provided for planning purposes only. Actual 
as-available energy payments made by FPC will be computed based 
on the actual energy block size and avoided energy cost for 
each hour as specified by FPC's cogeneration tariff. 



July 18, 1994 

VIA: Overnight and Facsimile 

Bankers Trust Company 
Four Albany Street 
New York, NY 10015 
Attn: Corporate Trust & Agency Group 

The Prudential Insurance Company of America 
Three Gateway Center 
Newark, NJ 07102-4077 
Attn: Asset Unit/IAU Management 

The Prudential Insurance Company of America 
Four Gateway Center 
Newark, NY 07102-4069 
Attn: Project Management Team 

Pasco Cogen, Ltd. 
220 East Madison Street, Suite 526 
Tampa, FL 33602 
Attn: Elliot White 

Dade Power Incorporated 
1551 N. T u s h  Avenue, Suite 300 
Orange, CA 92668 

Re: Negotiated Contract for the Purchase of Firm Capacity and Energy from a Qualifying 
Facility behveen Pasco Cogen Limited and Florida Power Corporation Dated 
March 13, 1991 

Dear Ladies and Gentlemen: 

As we believe you are aware, Florida Power Corporation (FPC) has become very concerned 
about the reliability and economics of its electric system during and following low load 
conditions. During mild weather conditions in the fall, winter and spring months, FPC's system 
load may range from 1,800 mw to 4,200 mw or higher on any given day, with load increases 
as great as 600 mw per hour. In order to meet our obligation to provide safe, reliable and 
economic electric service to all of our customers, it is essential for FPC to maintain effective 
control over all of its generation resources. 

FPC has been taking steps to address its minimum load problem for over twelve (12) months. 
During this period, we have made significant progress in reducing the minimum operational load 
that our coal plants can maintain. In addition, we have held extensive discussions with the parties 
involved to identify workable, cooperative solutions. As a result, many of our qualifying 
facilities have agreed to reduce or curtail their output during minimum load conditions. 
However, those agreements have not provided an adequate resolution to our minimum load 
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.problem. Accor' :ly, we are in the process of dex,. .ing a curtailment procedure for 
implementation 1 ,uant to Rule 25-17.086 of the Florio, - ublic Service Commission (rpSC). 
Wehicipate  f i g  this procedure with the FPSC as soon as it is complete. 

In addition, please be advised that FPC has now determined that it would not be operating an 
"avoided unit" with the characteristics specified in Section 9.1.2 of our Negotiated.Contracts for 
the Purchase of F h  Capacity and Energy from a Qualifying Facility (Negotiated Contracts) 
during minimum load conditions. As you know, Rule 25--17.0832(4)(b) of the FPSC, 
Section 9.1.2 ,of our Negotiated Contracts and FPC's tariff governing the Methodology for 
Calculating Avoided Energy Costs on fde with the FPSC a l l  provide for the payment of "as 
available energy costs", rather than "fm energy costs" when the "avoided unit" would not have 
been operated or is scheduled off. Please be advised that FPC will be implementing these 
provisions of its contracts, tariffs and the FPSC Rules effective August 1, 1994. To aid you in 
assessing the potential impacts of the implementation of the indicated contract, tariff, and FPSC 
Rule provisions, we are attaching data reflecting the manner in which the System Planning 
Department and the Energy Control Center forecast that the "avoided unit" would be dispatched 
on FpC's generation system during a typical week day and typical weekend day during the month 
of August, 1994. The attached data also includes our forecasts of the prices we would pay for 
"as available energy" to qualifying facilities making sales based upon FPC's as available energy 
rate for a given hour. 

As you know, our cogeneration costs are passed directly to our customers under the applicable 
FPSC Rules. Accordingly, we have a duty to comply with the provisions of our contracts, 
tariffs, and the FPSC Rules. At the same time, we would welcome the opportunity to discuss 
any adverse impacts that you perceive that the operation of these contract, tariff and rule 
provisions may have upon your business operations to determine whether or not we can agree 
upon a mechanism to minimize or avoid any such adverse impacts. Representatives of FPC are 
available to immediately to discuss these matters. Please contact Lee Schuster at (813) 824-6506 
regarding any questions concerning the scheduling of the "avoided unit" and AUen Honey at 
(813) 866-4523 regarding questions about potential curtailments. 

Sincerely, 
f l  / 

v 3 -  

Robert D. D o h  
Manager Cogeneration 
Contracts & Administration 

c: L. I). Brousseau 
J. P. Fama 
M. B. Foley, Jr. 
A. J. Honey 
L. G. Schuster 

GENERAL OFFICE 3201 Thirm-fourIh street South P.O. Box 14042 St. Poterhm& Florida 33733 (8131 888-5151 
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Florida Power Corporation 
As-Available Energy Price Forecast 

For the Month of August 1994 
18-JU 1-9 4 

Typical Week Day 

As 1991 
Available Avoided 

Energy Uni,t 
' Price Status 

-----------------__ 

Hour .. $/M (Option A) 
========= ========= -------_- --------_ 

1 $18.46 OFF 
2 17.39 OFF 
3 17.27 OFF 
4 17.11 OFF 
5 17.15 OFF 
6 17.34 OFF 
7 20.76 OFF 
8 21.15 OFF 
9 22.00 OFF 
10 24.92 ON 
11 29.43 ON 
12 49.72 ON 
13 53.60 ON 
14 55.90 ON 
15 55.20 ON 
16 55.30 ON 
17 55.25 ON 
18 55.18 ON 
19 52.87 ON 
20 53.50 ON 
21 50.30 ON 
22 49.24 ON 
23 26.74 ON 
24 21.47 OFF 

Typical Weekend Day 

As 1991 
Available Avoided 

Energy Unit 
Price Status 
$/M (Option A )  

========E ========= 

-----.a -- ----------- 

OFF 
OFF 
OFF 
OFF 
OFF 
OFF 
OFF 
OFF 
OFF 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
OFF 

$20.14 
18.42 
17.38 
17.48 
17.35 
18.43 
21.23 
21.41 
22.19 
24.72 
29.08 
48.19 
50.15 
54.21 
54.33 
48.63 
49.54 
49.52 
56.51 
51.55 
47.86 
30.15 
27.67 
22.46 

Note: ----- 
1) The hourly as-available energy prices shown above apply 

to qualifying facilities making sales based on FPC's 
as-available energy rate in that hour. In those hours 
when a qualifying facility is entitled to firm energy cost 
payments, those payments will be computed as specified by 
the qualifying facility's contract with FPC. 

2) The energy block size used to compute the hourly avoided 
energy cost is as prescribed by FPSC Rule 25-17.0825. The 
projected energy block size is determined on an hourly basis 
based on the terms of FPC'S contracts with qualifying facilities. 

3) The status of the 1991 avoided unit is based on the unit 
characteristics defined in the contract for purchase of firm 
capacity and energy from the applicable qualifying facilities. 

Actual 
as-available energy payments made by FPC will be computed based 
on the actual energy block size and avoided energy cost for 
each hour as specified by FPC's cogeneration tariff. 

4) .This forecast is provided for planning purposes only. 



July 18, 1994 

Via: Overnight and Facsimile 

Tiger Bay Limited Partners 
2500 City West Boulevard 
Houston, TX 77042 NewYork,NY 10048 

Re: 

The Fuji Bank and Trust Company 
Two World Trade Center 

Negotiated Contract for the Purchase of Firm Capacity and Energy from a Qualifying 
Facility betwen Ecopeat Avon Park and Florida Power Corporation Dated 
March 28, 1991. 

Dear Ladies and Gentlemen: 

As we believe you are aware, Florida Power Corporation (Fpc) has become very concerned 
about the reliability and economics of its electric system during and following low load 
conditions. During mild weather conditions in the fall, winter and spring months, FPC's system 
load may range from 1,800 mw to 4,200 mw or higher on any given day, with load increases 
as great as 600 mw per hour. In order to me& our obligation to provide safe, reliable and 
economic electric service to all of our customers, it is essential for Fpc to maintain effective 
control over all of its generation resources. 

FFC has been taking steps to address its minimum load problem for over twelve (12) months. 
During this period, we have ma& significant progress in reducing the minimum operational load 
that our coal plants can maintain. In addition, we have held extensive discussions with the parties 
involved to identify workable, cooperative solutions. As a result, many of our qualifying 
facilities have agreed to reduce or c u d  their output during minimum load conditions. 
However, those agreements have not provided an adequate resolution to our minimum load 
problem. Accordingly, we are in the process of developing a cuaailment procedure for 
implementation pursuant to Rule 25-17.086 of the Florida Public Service Commission (FPSC). 
We anticipate filing this procedure with the FF'SC as soon as it is complete. 

In addition, please be advised that FPC has now determined that it would not be operating an 
"avoided unit" with the characteristics specified in Section 9.1.2 of our Negotiated Contracts for 
the Purchase of Firm Capacity and Energy from a Qualifying Facility (Negotiated Contracts) 
during minimum load conditions. As you know, Rule 25--17.0832(4)@) of the FF'SC, Section 
9.1.2 of our Negotiated Contracts and FPC's tariff governing the Methodology for Calculating 
Avoided Energy Costs on file with the FPSC a l l  provide for the payment of "as available energy 
costs", rather than "fm energy costs" when the "avoided unit" would not have been operated 
or is scheduled off. Please be advised that FPC will be implementing these provisions of i t s  
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contracts, WF 1994. To aid you in assessing the ; potential h p a c  Jf the implementation of the indic~..d contmct, tariff, and FPSC Rule 
provisions, we are attaching data reflecting the manner in which the System Planning Department 
and the Energy Control Center forecast that the "avoided unit" would be dispatched on FpC's 
generation system during a typical week day and typical weekend day during the month of 
Augut, 1994. Note that an "avoided unit" with the characteristics specified in ~e Option "C" 
contracts is not expected to be cycled off during August. However, the status of the "avoided 
unit" with the characteristics specifed in the Option "C" contracts is potentially subject to being 
cycled off. The attached data also includes our forecasts of the prices we would pay for "as 
available energy" to qualifying facilities making sales based upon Fpc's as available energy rate 
for a given hour. 

1 the msc Rules effective August 

As you know, our cogeneration costs are passed directly to our customers under the applicable 
FPSC Rules. Accordingly, we have a duty to comply with the provisions of our contracts, 
tariffs, and the FPSC Rules. At the same time, we would welcome the opportunity to discuss 
any adverse. impacts that you perceive that the operation of these contract, tariff and rule 
provisions may have upon your business operations to determine whether or not we can agree 
upon a mechanism to minimke or avoid any such adverse impacts. Representatives of FPC are 
available immediately to discuss these maltem. Please contact Lee Schuster a! (813) 824-6506 
regarding any questions concerning the scheduling of the "avoided unit" and Allen Honey at 
(813) 866-4523 regarding questions about potential curtailments. 

Robert D. D o h  
Manager Cogeneration Conmcts and Administration 

c: L. D. Bmusseau 
J. P. Fama 
M. B. Foley, Jr. 
A. I. Honey 
L. G. Schuster 
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Florida Power Corporation 
As-Available Energy Price Forecast 

For the Month of August 1994 

Typical Week Day ------------------- -----------------_- 
AS 1991 

Available Avoided 
, Energy Unit 
Price Status 

Typical Weekend Day 

Hour $/MWH (Option C) 
-------t= - - - - - - - ========= ====E==== 

18-JUl-94 

1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 

$18.46 
17.39 
17.27 
17.11 
17.15 
17.34 
20.76 
21.15 
22.00 
24.92 
29.43 
49.72 
53.60 
55.90 
55.20 
55.30 
55.25 
55.18 
52.87 
53.50 
50.30 
49.24 
26.74 
21.47 

ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 

As 1991 
Available Avoided 
Energy Unit 
Price Status 
S/MWH (Option c )  ========= ----- ___ - -___ =--- 

ON 
18.42 ON 
17.38 ON 
17.48 ON 
17.35 ON 
18.43 ON 
21.23 ON 
21.41 ON 
22.19 ON 
24.72 ON 
29.08 ON 
48.19 ON 
50.15 ON 
54.21 ON 
54.33 ON 
48.63 ON 
49.54 ON 
49.52 ON 
56.51 ON 
51.55 ON 
47.86 ON 
30.15 ON 
27.67 ON 
22.46 ON 

$20.14 

1) The hourly as-available energy prices shown above apply 
to qualifying facilities making sales based on FPC's 
as-available energy rate in that hour. In those hours 
when a qualifying facility is entitled to firm energy cost 
payments, those payments will be computed as specified by 
the qualifying facility's contract with FPC. 

2) The energy block size used to compute the hourly avoided 
energy cost is as prescribed by FPSC Rule 25-17.0825. The 
projected energy block size is determined on an hourly basis 
based on the terms of FPC's contracts with qualifying facilities. 

characteristics defined in the contract for purchase of firm 
capacity and energy from the applicable qualifying facilities. 

4) This forecast is provided for planning purposes only. Actual 
as-available energy payments made by FPC will be computed based 
on the actual energy block size and avoided energy cost for 
each hour as specified by FPC's cogeneration tariff. 

3) The status of the 1991 avoided unit is based on the unit 



Mr. Dennis Caxter 
Assistant County Manager 
Metro-Dade Center 
111 NW 1st. St., 29th Floor 
Miami, FL 33128 

Mr. Juan Portuando 
President 
Montenay International 
3225 Aviation Ave., 4th Floor 
Coconut Grove, FL 33133 

July 18, 1994 

VIA: Overnight and Facsimile 

Ms. Gail Fels 
Assistant County Attorney 
Metro-Dade Center 
111 NW 1st. St., Suite 2800 
Miami, FL 33128 

Re: Negotiated Contract for the Purchase of F h  Capacity and Energy from a Qualifying 
Facility between Dade County and Florida Power Corporation Dated March 15, 1991 

Dear Ladies and Gentlemen: 

As we believe you are aware, Florida Power Corporation (FPC) has become very concerned 
about the reliability and economics of its electric system during and following low load 
conditions. During mild weather conditions in the fall, winter and spring months, FPC's system 
load may range from 1,800 mw to 4,200 mw or higher on any given day, with load increases 
as great as 600 mw per hour. In order to meet our obligation to provide safe, reliable and 
economic electric service to all of our customers, it is essential for FPC to maintain effective 
control over a l l  of its generation ztsw~ces. 

FPC has been taking steps to address its minimum load problem for over twelve (12) months. 
During this period, we have made significant progess in reducing the minimum operational load 
that our coal plants can maintain. In addition, we have held extensive discussions with the parties 
involved to identify workable, cooperative solutions. As a result, many of our qualifying 
facilities have agreed to reduce or curtail their output during minimum load conditions. 
However, those agreements have not provided an adequate resolution to our minimum load 
problem. Accordingly, we are in the process of developing a cuaailment procedure for 
implementation pursuant to Rule 25-17.086 of the Florida Public Service Commission (FPSC). 
'We anticipate f ~ g  this procedure with the FPSC as soon as it is complete. 
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In addition, pleas" that it would not be operating an 
, 'kvcided unit" w .ne characteristics specified in Sectio!. 1.2 of our Negotiated Contracts for 

the'hrchax. of Firm Capacity and Energy from a Qualifying Facility (Negotiated Contracts) 
during minimum load conditions. AS you know, Rule 25--17.0832(4)@) of the mSC, 
Section 9.1.2 of our Negotiated Contracts and FPC's tariff governing the Methodology for 
Calculating Avoided Energy Costs on fde with the FPSC all provide for the payment of "as 
available energy costs", rather than "firm energy costs" when the "avoided unit" would not have 
been operated or is scheduled off. ~ Please be advised that FPC will be implementing these 
provisions of $S contracts, tariffs and the FPSC Rules effeaive August 1, 1994. To aid you in 
assessing the potential impacts of the implementation of the indicated contract, tariff, and FPSC 
Rule provisiohs, we are attaching data reflecting the manner in which the System PLanning 
Department and the Energy Control Center forecast that the "avoided unit" would be dispatched 
on FFC's generation system during a typical week day and typical weekend day during the month 
of August, 1994. The attached data also includes our forewts of the prices we would pay for 
"as available energy" to qualifying facilities making sales based upon Fpc's as available energy 
rate for a given hour. 

As you know, our cogeneration cost9 are passed directly to our customers under the applicable 
FPSC %la. Accordingly, we have a duty to comply with the provisions of our contracts, 
tariffs, and the FpSC Rules. At the same time, we would welcome the opportunity to discuss 
any adverse impacts that you perceive that the operation of these contract, tariff and rule 
provisions may have upon your business operations to determine whether or oot we can agree 
upon a mechanism to minimize or avoid any such adverse impacts. Representatives of FPC are 
available to immediately to discuss these matters. Please contact Lee Schuster at (813) 824-6506 
regarding any questions concerning the scheduling of the "avoided unit" and Allen Honey at 
(813) 866-4523 regarding questions about potential curtailments. 

advised that FPC has now detem; 

Rob& D. Doh 
Manager Cogeneration 
Contracts & Admiaistra tion 

RDDhhl 

c: L. D. Brousscau 
J. P. Fama 
M. B. Foley, Jr. 
A. I. Honey 
L. G. Schuster 

GENERAL OFFICE: 3201 Thiftyfourth Stmat South P.O. Box 1-2 St. Pet.r.burg, Florida 33733 (8131 866-5151 
A Florida progress Company 
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Florida Power Corporation 
As-Available Energy Price Forecast 

For the Month of August 1994 
18-JU 1 - 9 4 

As 1991 
Available Avoided 

I Energy Unit 
. Price Status 

Hour $/MWH (Option A) 
===t===== I======== =Ei======= 

1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 

$18.46 
17.39 
17.27 
17.11 
17.15 
17.34 
20.76 
21.15 
22.00 
24.92 
29.43 
49.72 
53.60 
55.90 
55.20 
55.30 
55.25 
55.18 
52.07 
53.50 
50.30 
49.24 
26.74 
21.47 

OFF 
OFF 
OFF 
OFF 
OFF 
OFF 
OFF 
OFF 
OFF 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
OFF 

Typical Weekend .Day 

AS 1991 
Available Avoided 
Energy Unit 

Status Price 
$/MWH (Option A )  

------------------- 

======I== E======== 

$20.14 
18.42 
17.38 
17.48 
17.35 
18.43 
21.23 
21.41 
22.19 
24.72 
29.08 
48.19 
50.15 
54.21 
54.33 
48.63 
49.54 
49.52 
56.51 
51.55 
47.86 
30.15 
27.67 
22.46 

OFF 
OFF 
OFF 
OFF 
OFF 
OFF 
OFF 
OFF 
OFF 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
OFF 

Note: ----- 
1) The hourly as-available energy prices shown above apply 

to qualifying facilities making sales based on FPC's 
as-available energy rate in that hour. In those hours 
when a qualifying facility is entitled to firm energy cost 
payments, those payments will be computed as specified by 
the qualifying facility's contract with FPC. 

2) The energy block size used to compute the hourly avoided 
energy cost is as prescribed by FPSC Rule 25-17.0825. The 
projected energy block size is determined on an hourly basis 
based on the terms of FPC's contracts with qualifying facilities. 

3) The status of the 1991 avoided unit is based on the unit 
characteristics defined in the contract for purchase of firm 
capacity and energy from the applicable qualifying facilities. 

4) This forecast is provided for planning purposes only. Actual 
as-available energy payments made by FPC will be computed based 
on the actual energy block size and avoided energy cost for 
each hour as specified by FPC's cogeneration tariff. 



.July 18, 1994 

: Via: Overnight and Facsimile 
r 

Polk Power Parner, L. P. 
c/o Polk Power GP, Inc. 
1027 South Rainbow Boulevard 
suite 360 
Las Vegas, Nevada 89128 

Attention: Program Manager 

T E D  Vm-J, Inc. 
c/o General Electric Capital Corporation 
ldoo Summer Street 
Stanford, Connecticut 06927 

Attention: Manager -Energy Project 
Operation 

Re: Negotiated Contract for the Purchase of Firm Capacity and Energy from a Qualifying 
Facility between Mulberry Energy Company and Florida Power and the Negotiated 
Contract for the Purchase of Finn Capacity and Energy from a Qualifying Facility 
Between Royster Phosphates, Inc. and Florida Power Corporation 

Dear Ladies and Gentlemen: 

As we believe you are aware, Florida Power Corporation (FPC) has become very concerned 
about the reliability and economics of its electric system during and following low load 
conditions. During mild weather conditions in the fall, winter and spring months, FPC's system 
load may range from 1,800 mw to 4,200 mw or higher on any given day, with load increases 
as great as 600 mw per hour. In order to meet our obligation to provide safe, reliable and 
economic electric service to a3l of our customers, it is essential for FPC to maintain effective 
control over a l l  of its generation resources. 

FPC has been taking steps to address its minimum load problem for over twelve (12) months. 
During this period, we have made significant progress in reducing the minimum operational load 
that our coal plants can maintain. In addition, we have held extensive discussions with the parties 
involved to identify workable, cooperative solutions. As a result, many of our qualifying 
facilities have agreed to reduce or curtail their output during minimum load conditions. 
However, those agreements have not provided an adequate resolution to our minimum load 
problem. Accordingly, we are in the process of developing a curtailment procedure for 
implementation pursuant to Rule 25-17.086 of the Florida Public Service Commission (FPSC). 
We anticipate filing this procedure with the FPSC as soon as it is complete. 

In addition, please be advised that FPC has now determined that it would not be operating an 
"avoided unit' with the characteristics specified in Section 9.1.2 of our Negotiated Contracts for 
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the Purchase of Firm Capacity and Energy from a Qualifying Facility (NegotiaJd Contracts) 
during minimum load conditions. As you know, Rule 25--17.0832(4)@) of the FPSC, 
Section 9.1.2 of our Negotiated Contracts and FPC's tariff governing the Methodology for 
Calculating Avoided Energy Costs on file with the FPSC all provide for the payment of *as 
available energy costs", rather than "firm energy costs" when the "avoided unit" would not have 
been operated or is scheduled off. Please be advised that FPC will be implementing these 
provisions of its contracts, tariffs and the FPSC Rules effective August 1, 1994. To aid you in 
assessing the potential impacts of the implementation of the indicated conmct, tariff, and FPSC 
Rule provisions, we are attaching data reflecting the manner in which the System Planning 
Department and the Energy Control Center forecast that the "avoided unit" would be dispatched 
on FPC's generation system during a typical week day and typical weekend day during the month 
of August, 1994. Note that an "avoided unit" with the characteristics specified in the Option "C" 
contracts is not expected to be cycled off during August. However, the status of the "avoided 
unit" with the chaxacteristics specified in the Option "C" contracts is potentially subject to being 
cycled off. The attached data also includes our forecasts of the prices we would pay for "as 
available energy" to qualifying facilities making sales based upon FPC's as available energy rate 
for a given hour. 

As you know, our cogeneration costs are passed directly to our customers under the applicable 
FPSC Rules. Accordingly, we have a duty to comply with the provisions of our contracts, 
tariffs, and the FPSC Rules. At the same time, we would welcome the opportunity to discuss 
any adverse impacts that you perceive that the operation of these conmt ,  tariff and rule 
provisions may have upon your business operations to determine whether or not we can agree 
upon a mechanism to minimize or avoid my such advem impacts. Representatives of FPC are 
available immediately to discuss these matters. Please contact Lee Schuster at (813) 824-6506 
regarding any questions concerning the scheduling of the "avoided unit" and Allen Honey at 
(813) 866-4523 regarding questions about potential curtailments. 

Robert D. Dolan 
Manager Cogeneration 
Contracts and Administration 

c: L. D. Brousseau 
J. P. Fama 
M. B. Foley, Jr. 
A. I. Honey 

GENERAL OFFICE: 3201 Thfly-founh Street South P.O. Box 14042 St. Petsrsbuura. Florida 33733 (8131 866-6161 
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Florida Power c..,poration 18-JUl-94 As-Available Energy Price Forecast 
For the Month of August 1994 

Typical Week Day 

Available Avoided 
Energy Unit 

a Price Status 

-------------______ 
AS 1991 

Hour S/mH (Option C )  
====a==== --------- --------- ======I== 

1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 

$18.46 
17.39 
17.27 
17.11 
17.15 
17.34 
20.76 
21.15 
22.00 
24.92 
29.43 
49.72 
53.60 
55.90 
55.20 
55.30 
55.25 
55.18 
52.87 
53.50 
50.30 
49.24 
26.74 
21.47 

ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 

Typical Weekend Day ---------------____ 
Available Avoided 
Energy Unit 
Price Status 
S / m  (Option C )  

=e======= ====I==== 

As 1991 

ON $20.14 
ON 18.42 
ON 17.38 
ON 17.48 
ON 17.35 
ON 18.43 
ON 21.23 
ON 21.41 
ON 22.19 
ON 24.72 
ON 29.08 
ON 48.19 
ON 50.15 
ON 54.21 
ON 54.33 

48.63 . ON 
ON 49.54 
ON 49.52 
ON 56.51 
ON 51.55 
ON 47.86 
ON 30.15 
ON 27.67 
ON 22.46 

Note: ----- 
1) The hourly as-available energy prices shown above apply 

to qualifying facilities making sales based on FPC's 
as-available energy rate in that hour. 
when a qualifying facility is entitled to firm energy cost 
payments, those payments will be computed as specified by 
the qualifying facility's contract with FPC. 

2 )  The energy block size used to compute the hourly avoided 
energy cost is as prescribed by FPSC Rule 25-17.0825. 
projected energy block size is determined on an hourly basis 
based on the terms of FPC's contracts with qualifying facilities. 

In those hours 

The 

3 )  The status of the 1991 avoided unit is based on the unit 
characteristics defined in the contract for purchase of firm 
capacity and energy from the applicable qualifying facilities. 

as-available energy payments made by FPC will be computed based 
on the actual energy block size and avoided energy cost for 
each hour as specified by FPC's cogeneration tariff. 

4) This forecast is provided for planning purposes only. Actual 



July 18, 1994 

VIA: Overnight and Facsimile 

Mr. Wayne A. Hinman 
President 
Orlando Cogen Limited, L.P. 
c/o A3 products and Chemicals 
7201 Hamilton Blvd. 
Allentown, PA 18195-1501 

The Sumitomo Bank Limited, New York Branch 
One World Tnde Center, Suite 9540 
NewYork, NY 10048 

Re: Negotiated Contract for the Purchase of Finn Capacity and Energy from a Qualifying 
Facility between Orlando Cogen Limited, L.P. and Florida Power Corporation Dated 
March 13,1991 

Dear Ladies and Gentlemen: 

As we believe you are aware, Florida Power Corporation (FPC) has become very concerned 
about the reliability and economics of its electric system during and following low load 
cunditions. During mild weather conditions in the fall, winter and spring months, FPC’s system 
load may range from 1,800 mw to 4,200 mw or higher on any given day, with load increases 
as great as 600 mw per hour. In order to meet our obligation to provide safe, reliable and 
economic electric service to a l l  of our customers, it is essential for FPC to maintain effective 
control over all of its generation resources. 

FPC has been taking steps to address its minimum load problem for over twelve (12) months. 
During th is  period, we have made significant progress in reducing the minimum opedonal load 
that our coal plants can maintain. In addition, we have held extensive discussions with the parties 
involved to identify workable, cooperative solutions. As a result, many of our qualifying 
facilities have agreed to reduce or curtail their output during minimum load conditions. 
However, those agreements have not provided an adequate resolution to our minimum load 
problem. Accordingly, we are in the p ~ s  of developing a cuaailment procedure for 
implementation pursuant to Rule 25-17.086 of the Florida Public Service Commission (FPSC). 
We anticipate filing this procedure with the FPSC as soon as it is complete. 

In addition, please be advised that Fpc has now determined that it would not be operating an 
“avoided unit” with the characteristics specified in Section 9.1.2 of our Negotiated Contracts for 
the Purchase of Firm Capacity and Energy from a Qualifying Facility (Negotiated Contracts) 
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' -  - : .du+g minimu. conditions. As you know, 25--17.0832(4)@) of the FPSC, . h i o n  9.1.2 01 -ur Negotiated Contracts and FPC's biff governing the Methodology for 
Calculating Avoided Energy Costs on fde with the FPSC all provide for the payment of "as 
available energy costs", lather than "firm energy costs" when the "avoided unit" would not have 
been operated or is scheduled off. Please be advised that FPC will be implementing these 
provisions of its contracts, tariffs and the FPSC Rules effective August 1, 1994. To aid you in 
assessing the potential impacts of the implementation of the indicated contract, tariff, and FFJSC 
Rule provisions, we are attaching data reflecting the manner in which the System PLanning 
Department and the Energy Control Center forecast that the "avoided unit" would be dispatched 
on FPC's generation system during a typical week day and typical weekend day during the month 
of August, 1994. The attached data also includes our forecasts of the p r i m  we would pay for 
"as available energy" to qualifying facilities making sales based upon FPC's as available energy 
rate for a given hour. 

As you know, our cogeneration costs are passed difectly to our customers under the applicable 
FPSC Rules. Accordingly, we have a duty to comply with the provisions of our contracts, 
tariffs, and the FPSC Rules. At the same time, we would welcome the opportunity to discuss 
any adverse impacts that you perceive that the oper&tion of thw contract, tariff and rule 
provisions may have upon your business operations to detennine whether or not we can agree 
upon a mechanism to minimke or avoid any such adverse impacts. Representatives of FPC are 
available to immediately to discuss these matters. Please contact Lee Schuster at (813) 824-6506 
regarding any questions concerning the scheduling of the "avoided unit" and Men Honey at 
(813) 8664523 regarding questions about potential curtailments. 

. 

Robert D. D o h  
Manager Cogeneration 
Conmas & Administration 

c: L. D. Bmusseau 
I. P. Fama 
M. B. Foley, Jr. 
A. J. Honey 
L. G. Schuster 

GENERAL OFFICE: 3201 ThiRy-fourth Street South P.O. Box 14042 St. Petsrskrra, Flortda 33733 (813) 888-6151 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Petition for determination that 
implementation of contractual pricing 
mechanism for energy payments to 
certain qualifying facilities complies 
with Rule 25-17.0832, F.A.C. by 
Florida Power Corporation. 

Docket No. 940771-EQ 

Submitted for filing: 
October 31, 1994 

AMENDED PETITION 

Florida Power Corporation (Florida Power or the Company) hereby petitions 

the Florida Public Service Commission (the Commission) for a determination that 

its manner of implementing the pricing mechanism specified in Section 9.1.2 of 

the negotiated contracts for the purchase of firm capacity and energy from certain 

Qualifying Facilities' (the Negotiated Contracts) to determine the periods when 

as-available energy payments are to be substituted for firm energy payments, is 

lawful under Section 366.051, F.S., and complies with Rule 25-17.0832(4)@), 

F.A.C., and the orders of this Commission approving the Negotiated Contracts. 

The negotiated contzacts in question (and the Commission orders approving those 
contracts) are between Florida Power and the following Qualifying Facilities: Seminole 
Fertilizer (Order No. 24099. issued February 12, 1991 inDocket No. 900917-EQ), Lake Cogen 
Limited, P a w  Cogen, Auburndale Power Parmers, Orlando Cogen Limited, Ridge Generating 
Station, Dade County, Polk Power Parmers - Mulberry, Polk Power Parmers - Royster (Order 
No. 24734, issued July 1, 1991 in Docket No. 910401-EQ), EcoPeat Avon Park (Order No. 
24923, issued August 19, 1991 in Docker No. 910549-EQ), and CFR BioGen (Order No. PSC- 
92-0129-FOF-EQ, issued March 31, 1992 in Docket No. 900383-EQ). 



Introduction 

On July 21, 1994, Florida Power initiated this docket by filing a Petition for 

Declaratory Statement which sought a declaration from this Commission that the 

Company's reliance on the pricing mechanism specified in Section 9.1.2 of the 

Negotiated Contracts to determine the periods when as-available energy payments 

are to be substituted for firm energy payments complies with Rule 25- 

17.0832(4)@), F.A.C., and the Commission's orders approving the Negotiated 

Contracts. Petitions to intervene were filed by seven interested persons,* in 

which various issues of fact were raised. Thereafter, on October 6, 1994, Staff 

submitted a recommendation to the Commission expressing its belief that the real 

controversy was not whether the contractual pricing mechanism relied on by 

Florida Power is consistent with Rule 25-17.0832(4)@), but whether its 

implemenrution of the pricing mechanism is consistent with the rule. Staff 

indicated that this controversy would involve disputed issues of material fact 

which it believed were not well suited to a declaratory statement proceeding and, 

accordingly, recommended that the Commission decline to answer the Company's 

petition. Staff noted that this would not prevent "affected parties from seeking 

the appropriate relief before the Commission." 

Commission action on Staffs recommendation was deferred after the 

Company advised Chairman Demon of its willingness to resolve the concerns 

expressed by Staff. By this amended petition, Florida Power seeks to convert this 

* Petitions to intervene have been filed by Paw Cogen Ltd,, Orlando Cogen Ltd., 
Metropolitan Dade County, Lake Cogen Ltd., Florida Gas Transmission Co., Ridge Generating 
Station, L.P., and Auburndale Power Partners Ltd. To date, none of these petitions have been 
granted. 
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docket from a declaratory statement proceeding to an adjudicatory proceeding 

under $120.57 F.S., and to expand the proceeding’s scope to include the method 

by which Florida Power has implemented Section 9.1.2 of the Negotiated 

Contracts. 

Background 

At the end of 1993, Florida Power had on its system approximately 490 

MWs of firm capacity provided by Qualifying Facilities (QFs). Over the next two 

years Florida Power expects that an additional 555 MWs of QF capacity will 

come on-line, for a total of approximately 1,045 MWs by the end of 1995. The 

11 Negotiated Contracts in question provide approximately 735 MWs of this total 

QF capacity. The terms and conditions of the Negotiated Contracts are similar 

in most respects and, in particular, all utilize a contractually defined coal unit to 

provide the pricing mechanism for determining the periods during which firm or 

as-available energy payments should be made to the QFs. Section 9.1.2 in all but 

one3 of the Negotiated Contracts provides as follows: 

Except as otherwise provided in Section 9.1.1 hereof, for each billing 
month beginning with the Contract In-Service Date, the QF will 
receive electric energy payments based on the Fm Energy Cost 
calculated on an hour-by-hour basis as follows: (i) the product of the 
average monthly inventory chargeout price of fuel burned at the 
Avoided Unit Fuel Reference Plant, the Fuel Multiplier, and the 
Avoided Unit Heat Rate, plus the Avoided Unit Variable O&M, if 
applicable, for each hour that the Company would have had a unit 
these characten- operating; and (ii) during all other hours, the . .  

In Florida Power’s Negotiated Contract with CFR BioGen, the operating characteristics 
of the contractually defined unit specified in Section 9.1.2 of provides for a heat rate 
rather than a specific Avoided Unit Heat Rate. In all other respects, Section 9.1.2 of the CFR 
BioGen contract is the same as the other Negotiated Contracts, and the pricing mechanism 
applies in the same manner. 
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energy cost shall be equal to the As-Available Energy Cost. 
(Emphasis added.) 

Accordingly, under this pricing mechanism, the operational status of the 

contractually defined unit (i.e.,  whether that unit would be scheduled on-line or 

off-line) determines whether the QF is entitled to receive firm energy payments 

or as-available energy payments. 

In light of the recent increase in the amount of QF capacity on the Florida 

Power system because of the Negotiated Contracts, the Company has examined 

the operational status of the contractually defined unit during minimum load 

conditions. During mild weather conditions, Florida Power’s minimum daily load 

may drop to a low of 1,800 MWs, a level at which only the Company’s most 

efficient base load generating units will remain on-line. To determine the 

operational status of the contractually defined unit under these conditions, Florida 

Power has conducted a computer analysis of its system that included this unit as 

a generating resource. 

This computer analysis determined that the contractually defined unit would, 

in fact, be scheduled off during certain minimum load hours of the day. 

Accordingly, on July 18, 1994, Florida Power notified the parties to the 

Negotiated Contracts that it would begin implementing, effective August 1,1994, 

the pricing mechanism specified in the contract terms to establish the periods 

during which as-available energy payments will be made. (Copies of the 

notification letters sent to the Negotiated Contract parties are attached hereto as 

Exhibit A.) 



! 

Implementation Methodology 

In conducting the computer analysis of its system, Florida Power 

implemented the contract pricing mechanism in a manner consistent with the 

established methodology for calculating avoided energy costs. The status of the 

contractually defined unit, as defined by the payment options elected in each of 

the Negotiated Contracts (Options A, B or C),4 is determined by the Company’s 

Unit Commitment computer program. Unit Commitment contains all economic, 

unit constraint, and system requirements data for the Florida Power system on an 

hourly basis. In addition, the program includes the contractually defined unit as 

a generation resource and an increase in the hourly system load equal to the actual 

energy block size received from applicable QFs. From the output of this 

program, energy payments are based on the Firm Energy Cost, as defined in 

Section 9.1.2, in all hours that the contractually defined unit is operating. In all 

hours that this unit is not operating, the energy payments to applicable QFs are 

based on an as-available energy cost computed in accordance with Florida 

Power’s cogeneration tariffs and Rule 25-17.0825, F.A.C. 

In modeling the contractually defined unit to determine its operational status, 

Florida Power has utilized Q& those unit characteristics specified in Section 

9.1.2 of the Negotiated Contracts, i. e., the Avoided Unit Fuel Reference Plant, 

Option A provides for standard energy payments based on operating characteristics 
specified in Section 9.1.2 (the Avoided Unit Fuel Reference Plant fuel price, times a 1.0 Fuel 
Multiplier, times the Avoided Unit Heat Rate, plus the Avoided Unit Variable O&M). Option 
B provides the same energy payment except that the Avoided Unit Variable O&M is removed 
and included in the capacity payment. Option C is provides the same energy payment except 
that the Avoided Unit Variable O&M and 20% of the Avoided Unit fuel price (Le., a Fuel 
Multiplier of 0.8) are removed and included in the capacity payment. Of the 11 Negotiated 
Contracts, six are Option A, one is Option B, and four are Option C. 
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the Fuel Multiplier, the Avoided Unit Heat Rate, and the Avoided Unit Vanable 

O&M, if applicable. Florida Power maintains that this is the meth&o[ogy 

contemplated by the express language of Section 9.1.2 of the Negotiated Contracts 

and that it is fully consistent with the intent of Rule 25-17.0832(4)@) regarding 

energy payments to QFs. Certain parties to the Negotiated Contracts, however, 

have asserted that Florida Power must make firm energy payments for all hours 

that a “real” unit would have operated. In modeling this “real” unit, they contend 

that the Company should look beyond the express terms of Section 9.1.2 and take 

into account the myriad of operating characteristics and constraints associated with 

such a unit. 

As described earlier, Section 9.1.2 identifies four specific unit operating 

characteristics and expressly states that “the QF will receive electric energy 

payments based on the Firm Energy Cost ... for each hour that the Company 

would have had unit with these characteristics operating; ” and as-available 

energy payments during all other hours. The interpretation urged by the QFs 

would replace the emphasized contract language with far broader and inconsistent 

language of their own choosing, the effect of which would be to make the existing 

language a nullity. 

Moreover, the contention that Section 9.1.2 requires the use of a fully 

characterjzed avoided unit fails to recognize that the purpose of this section is 

only to provide a pricing mechanism for differentiating between firm and as- 

available energy payments. It is neither necessary nor desirable for this purpose 

to establish a methodology with the sophistication and complexity that would be 

required to actually dispatch the Company’s system. For pricing purposes, all 
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that is needed is a mechanism which simply compares on an hourly basis the Cost 

of the hypothetical unit serving as a proxy for QF generation with the system 

incremental cost. If the hypothetical unit's cost i s  lower than system incrementai 

cost, the unit would have operated and the QF will receive a firm energy 

payment; if the unit's cost is higher, it would not have operated and the QF will 

receive an as-available energy payment. This is what Section 9.1.2 calls for and 

what the Company's methodology implements. 

This very issue was addressed in detail during the hearings held in January, 

1990 to consider revisions to the Commission's cogeneration rules, including the 

rule on energy payments to QFs, which led to the adoption of current Rule 25- 

17.0832(4)@). (A copy of this portion of the hearing transcript is attached as 

Exhibit B.) Under the previous rule, energy payments to QFs were determined 

by a relatively simple pricing mechanism that was referred to as the "lesser OF 

method, i. e., QF payments were based on the lesser of the firm energy cost under 

the contract or the utility's as-available energy cost. Staff proposed a revised 

pricing mechanism under which QFs would receive firm energy payments "to the 

extent the avoided unit would have been economically dispatched" and as- 

available energy payments "to the extent the avoided unit would not have been 

economically dispatched. " 

During the hearing, concern was expressed that the proposed rule might 

unnecessarily complicate the calculation of QF energy payments compared to the 

simplicity of the "lesser of" approach in the then-current rule. As one utility 

witness stated: 

[Ihe proposed rule] seems to imply that in our dispatch of our system, we 
would have to do some additional calculations which would require 

- 7 -  

F L O R l D l  P O W E R  C O R P O I A T l Q N  



dispatching a hypothetical avoided unit, and so our dispatchers, on an hourly 
basis, would have to actually put in the characteristics of an avoided unit in  
their dispatch and make many additional calculations in order to determine 
whether that avoided unit would have operated. 

Tr. 445, lines 7-13. However, as discussion of how the proposed rule would 

actually work proceeded, it became increasingly clear that the proposal was more 

of a refinement to the "lesser of" cost comparison than a complicated operational 

dispatch exercise. For example, in responding to the perceived problem in 

properly dispatching a combined cycle avoided unit where the utility did not 

actually have such a unit on its system, a witness explained: 

mhat ' s  really not a problem because it winds up being the combined cycle's 
cost, which is a function of its heat rate and fuel cost, which gets compared 
with your system incremental cost. So it's really a cost comparison. 

Tr. 448, lines 18-21. With respect to the perceived problem of modeling multiple 

avoided units, the witness explained: 

And I think that start-up considerations on multiple avoided hypothetical 
units would make the dispatcher's life very complicated in terms of 
calculating recommitment schedules, on and on and on. I can see that 
would be a spot at which you would not want to take on. 
The decision, though, if you ignored that complexity, and said 'We'll just 
look at the incremental cost curves every hour and see whether the avoided 
unit has a cost that's lower than the incremental cost curve, which means it 
would have been dispatched, or if the avoided units' cost is higher than the 
incremental cost curve that exists for that particular hour, it would not have 
been dispatched.' And that's sort of a simple comparison that we can 
incorporate into our economic dispatch and pricing. And that's a littie- I 
think that meets with the intent of the proposed Staff rule. 

Tr. 449, lines 7-21. 

The testimony disclosed that the objective of the proposed revision to the QF 

energy payment rule was only to achieve an incremental improvement in the 

accuracy of the "lesser of" rule by allowing QFs sales to be priced partially at 
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firm energy costs and partially at as-available energy costs in a single hour based 

on a less than fully loaded avoided unit. When asked what was broken with the 

then-current rule, the Staff witness explained as follows: 

Basically what’s broken is that we’re getting more and more cogeneration 
there, and we’re facing questions if the qualifying facility, or the avoided 
unit, would have been fully dispatched under the existing language, there is 
no problem. If the qualifying facility would not have been turned on under 
the existing language, there is no problem, he gets paid as-available. If the 
QF would have been partially turned on, then instead of getting paid, say, 
50% based on his fuel that that avoided unit would have been turned on, and 
50% based on as-available energy costs, he would be getting paid 100% as- 
available energy costs. So I think he would be getting paid a little bit lower 
price under the existing rules than if we reflect the dispatch of that avoided 
unit. 

Tr. 453, lines 6-18. 

As the testimony on this issue concluded, it became evident that the 

witnesses had reached a consensus that the revised rule, even with this 

incremental improvement, was expected to produce energy pricing results very 

similar to the “lesser of“ provision in the old rule. The testimony in Exhibit B 

contains numerous statements by witnesses that the effect of the old and new 

language of the energy pricing rule was expected to be essentially the same, and, 

in addition, that the provisions of the new rule should be implemented in a 

simple, direct manner. (See, Tr. 448, lines 16-21; Tr. 449, lines 10-21; Tr. 462, 

lines 16-18; Tr. 463, lines 3-4 and 6-12.) This consensus was summarized by 

Commissioner Easley as follows: 

Well, it sure sounds to me like you don’t need an awful lot of post-hearing 
comments other than to make sure in your own calculations that it is half a 
dozen of one and six of the other. My inclination would be to go with 
whatever is the easiest way of getting you to the same answer. 

Tr. 463, lines 13-17. 



In contrast to this clear direction regarding the implementation of energy 

pricing under the new rule, several QFs have construed the pricing language of 

Section 9.1.2 to mean that the narrowly defined unit described in this section must 

operate the same way that an actual "bricks and mortar" generating unit would 

operate. For example, one QF has asserted that "the negotiated contract requires 

FPC to model that unit's interaction with FPC's system utilizing the peRinent 

physical operating characteristics and idiosyncracies of an actual c o d  unit and 

FPC's actual dispatch criteria, just as it would have done had it constructed and 

operated the pulverized c o d  unit." (Orlando Cogen Limited's Motion To 

Dismiss, page 9.) This describes just the kind of complicated, difficult to 

administer procedure that was addressed and rejected as a viable approach to 

implementing the new version of the QF energy pricing rule. 

Florida Power has implemented the pricing of QF energy in a manner 

consistent with the intent of the Commission's energy pricing rule, as well as the 

express language of the Negotiated Contracts. The energy payments to QFs 

resulting from this implementation closely approximates the payments that would 

have resulted under a "lesser of' calculation. While the Company has not 

calculated the energy payments QFs would receive under their more complicated 

dispatch approach due to the difficulty involved, it is clear that they would receive 

firm energy payments for many hours when the as-available price is substantially 

lower. Since the "lesser of" pricing approach has been recognized as a yardstick 

for measuring the appropriateness of energy payments under the new pricing rule, 

such a result would clearly be contrary to the new rule's intent. 
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WHEREFORE, Florida Power Corporation requests that the Commission 

enter an order determining that the manner in which the Company has 

implemented the pricing mechanism specified in Section 9.1.2 of the Negotiated 

Coniracts to determine the periods when as-available energy payments are to be 

substituted for firm energy payments, is lawful under Section 366.051, F.S., and 

complies with Rule 25-17.0832(4)@), F.A.C., and the orders of this Commission 

approving the Negotiated Contracts. 

Respectfully submitted, 

OFFICE OF THE GENERAL COUNSEL 
FLORIDA POWER CORPORATION 

James A. McGee 
Post Office Box 14042 
St. Petersburg, FL 33733-4042 
Telephone: (813) 866-5184 
Facsimile: -(813) 866-4931 

- 11 - 

F L O R I D A  P O W E R  C O R P O l A ~ l O N  



EXHIBIT "A" 

NOTIFICATION LETTJ3RS TO NEGOTIATED CONTRACT PARTIES 



Florida 
Power 
c o n p o n A r i o m  

July 18, 1994 

Orange Cogen Limited 
c/o ArWCSW Devtlopment Partnership 
23293 South Pointc Drive 
LagUM WS,CA 92653 

Re: Dispatchable Con- for the Purchase of Fm Capacity and Energy from a Quallfylng 
Facility bawcar CFRlBiogeu and Florida Power Corporation dated November 19, 1991 

ATIN: M d e n t  

As we believe you arc aware, Ronda Power Corporation 0 has become very concerned about :he 
reliability and economics of its electric system during and following low load conditions. Dunng ml!d 
weather conditions in the fall, winter and spring months, FPC's system load may range from 1,800 
mw to 4,200 mw or higher on any given day, With load incnascs 1s great 1s 600 mw per hour. In 
order to meet our obligation to pmvide safe, retiable and economic elccnic service to all of our 
customen, it is essential for FPC to maintain effective ma01 over all of its generation rewurces. 

FPC has been takjng ste in  to a d k  its minimum load problem for over twelve (12) months. Dunng 
this period. we have made signifiant progiey in reducing the minimum operational load that our coal 
plants can maintain. In addition, we have held extensive discusions with the parties involved to 
identify workable, ampaalive solutions. As a ruult, many of our qualifying facilities have agreed 
to nduce or curnil their output during minimum load conditions. However, those agreements habe 
noc provided an adequate ruolution to our minimum load problem. Accordingly. we are In rhe 
procus of developing a artailment proccdurr! for implemenlation pursuant to Rule 25-17.086 of [he 
Ronda Public Service Commission (FPSC). We anticigate filing this procedure with the FPSC as 
won as it is complete. 



Page 2 
July 18, 1994 

In addition, pleare be advised that FPC h a  now determined that it would not be operating *avot,,d 
unit" with the characteristics specified in Section 9.1.2 of our Negotiated Conmcu for he Purchase 
of Firm Capacity and Energy from a Qualifying Facility (Negotiated Conmcu) during minrmum load 
conditions. As you know, Rule 25--17.0832(4)@) of the FPSC, Section 9.1.2 of our Negouatd 
Conmcu and FPC's tariff governing the Methodology for Calculating Avoided Energy Costs on file 
with the FPSC all provide for the payment of "as available energy costs", rather than "firm energy 
costs" when the "avoided unit" would not have been operated or is scheduled off. Please be a d v l s d  
that FPC is implementing these provisions of the contract and tariffs. Likewise, the status of the 
"avoided unit' with the characteristics Specified in the Option '8' contract will be subject 
to being cycled off especially during daily minimum load conditions. 

Presently, FPC doesn't have current avoided cost estimates for 1995, but we arc presently updating 
this information. As you know, our cogeneration costs arc passed directly to our customers under the 
applicable FPSC Rulu. Accordingly, we have a duty to comply with the provisions of our canmcts, 
tariffs, and the FpSC Rules. At the same time, we would welcome the opportunity to discuss any 
advuse impacts that you perceive that the operation of these contract, tariff and rule provisions may 
have upon your busincsr operations to determine whether or not we can agree upon a mechanism to 
minimize or avoid any such adverse impacts. ReprcscntativU of FPC are available immediately to 
discus these matten. Please contact Lee Schuster at (813) 824-5505 regarding any questions 
concerning the xheduhg  of the 'avoided unit' and Allen Honey at (813) 866-4523 regarding 
questions about potential curtailments. 

Sincerely , 

CE: L. D. Brousseau 
J.  P. Fam? 
M. B. Foley, Jr. 
A. J. Honey 
L. G. Schustu 

Robert D. Dola 
~ a n a g u  Cogeneration 
Contncu & Administration 



July 18, 1994 

VTA: Overnight and Facsimile 

NationsBank of Florida, NA 
600 Peachtree Street, N.E. 
Atlanta, GA 30308 

TIFD-c Inc. 
c/o GWCC 
1600 Summer S t n a ,  6th Floor 
Stamford, Connecticut 06927 
Am: Manager Energy Portfolio Administration 

GECC U e  Cogen, Ltd. 
1600 Summer Street 
Stamford, Connecticut 06927 Orange, CA 92668 

1551 N. 7'usdin Avenue, Suite 900 

Re: Negotiated Contract for the Purchase of Firm Capacity and Energy from a Qualifying 
Facility between Lake Cogen Limited and Florida Power Coipomion Dated 
March 13.1991 

Dear Ladies and Gentlemen: 

As we believe you are aware, Florida Power Corporation 0 has bccome very concerned 
about the reliability and economics of its electric system during and following low load 
conditions. During mild weather conditions in the fall, winter and spring months, FPC's system 
load may range from 1,800 mw to 4,200 mw or higher on any given day, witb load increases 
as great as 600 mw per hour. In ordcr to meet our obligation to provide safe, reliable and 
economic electric service to a l l  of our customers, it is esential for FPC to maintain effective 
control over all of its generation rcsourcu. 

FPC has been taking steps to address it-j minimum load problem for over twelve (12) months. 
During this period, we have made significant progrrss in reducing the minimum operational load 
that our coal plants can maintain. In addition, we have held extensive discussions with the parties 
involved to identify workable, cooperative solutioris. As a mult, many of our qualifying 
fac2itie.q have agnxd to reduce or curtail their outpt during minimum load conditions. 
However, those agreemenu have not provided an adequate resolution to our minimurn load 
problem. Accordingly, we are in the process of developing a cunailment procedure for 
implementation pursuant to Rule 25-17.086 of the Florida Public Service Commission (FPSC). 
We anticipate frling this procedure with the FPSC as soon as it is complete. 

GENERAL OFFICE: 3201 ThiRy-founh Strear South P.O. Box 14042 St. Patar.burg, Flofida 33733 0 18131 806-5151 
A Florid8 Rognss Company 



[n addiricn. please idvised that FPC has now determine .lac i t  ~ o u i , j  not ,:FeT._!,__. 
"avoided unit" with 1. .haiacteristics specified in Section 9. I . 2  of our Ncgotkrd cofit,& f,2r 
the Purchase of Firm Capacity and Energy from a Qualifying Facility megotiaced cdficZirs, 
during minimum load conditions. As you know, Rule 25--17.0832(4)(3) of the msc, 
Section 9.1.2. of our Negotiated Contracts and FPC's tariff governing the >frth&oioEv for 
Calculating Avoided Energy Costs on Fie with the FPSC all provide for the payment if 
available energy costs", rather than " F m  energy costs" when the "avoided unit" would not have 
been operated or is scheduled off. Please be advised that FPC will be implementiog these 
provisions of its contracts, tariffs and the FPSC Rules effective Augua 1, 1994. To aid you in 
assessing the potential impacts of the implementation of the indicated contract, tariff, and Fpsc 
Rule provisions, we are attaching data reflecting the manner in which the System Planning 
Department and the Energy Control Center forecast that the "avoided unit" would be dispatched 
on FPC's generation system during a typical week day and typical weekend day during the month 
of August, 1994. The attached data also includes our forecasts of the prices we would pay for 
"as available energy" to qualirying facilities making sales based upon FPC's as available energy 
rate for a given hour. 

As you b o w ,  our cogeneration costs an passed directly to our cusfomers under the applicable 
FPSC Rules. Accordingly, we have a duty to comply with the proviSions of our contracts, 
tariffs, and the FPSC Rules. At the same time, we would welcome the oppom~nity to discuss 
any advene knpa that you perceive that the operation of these contract, tariff and rule 
provisions may have upon your busW'operatiom to determine wh&r or not we can a F  
upon a mechanism to minimize or avoid any such advent impacts. Representatives of Fpc are 
available to immediarcly to discuss thcse matten. Please contau La Schuster at (813) 824-6506 
regarding any quesfioas concerning the scheduling of the "avoided unit" and M e n  Honey at 
(813) 866-4523 regarding questions about potential curtailmenu. 

Sincerely, 

Manager Cogeneiation 
Contnas & Admlnrshatr 'on . .  

RDD&hl 

c: L. D. Broussclu 
I. P. Fama 
M. B. Foley, Jr. 
A. J. Honey 
L. G. Schuster 
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Hour 
si======== 

1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
1.5 
16 
17 
18 
19 
20 
21 
22 
23 
24 

$18.46 
17.39 
17.27 
17.11 
17.15 
17.34 
20.76 
21.15 
22.00 
24.92 
29.43 
49.72 
53.60 
55.90 
55.20 
55.30 
55.25 
55.18 
52.87 
53.50 
50.30 
49.24 
26.74 
21.47 

Florida Power Corporation 
As-Available Energy ?rice Forecast 

For the Month of August 1994 

Typical Week Day Typical Weekend Day ---------- --------- ---------- --------- 

========= ===------ --------_ 

As 1991 As 1991 Available Avoided Available Avoided 
Energy Unit Energy Unit 

Status Price Status 
Price 

S / W H  (Option A) s / m  (Option A )  

OFF $20.14 OFF 
------ --------- 
OFF 
OFF 
OFF 
OFF 
OFF 
OFF 
OFF 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 

OFF 

18.42 
17.38 
17.48 
17.35 
18.43 
21.23 
21.41 
22.19 
24.72 
29.08 
48.19 
50.15 
54.21 
54.33 
48.63 
49.54 
49.52 
56.51 
52.55 
47.86 
30.15 
27.67 
22.46 

OFF 
OFF 
OFF 
OFF 
OFF 
OFF 
OFF 
OFF 
OFF 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
OFF 

The hourly as-available energy prices shown above apply 
to qualifying facilities making sales based on FPC's 
as-available energy rate in that hour. In those hours 
when a qualifying facility is entitled to firm energy cost 
payments, those payments will be computed as specified by 
the qualifying facility's contract with FPC. 

The energy block size used to compute the hourly avoided 
energy cost is as prescribed by FPSC Rule 25-17.0825. The 
projected energy block size is determined on an hourly basis 
based on the terms of FPC's contracts with qualifying facilities. 

The status of the 1991 avoided unit is based on the unit 
characteristics defined in the contract for purchase of firm 
capacity and energy from the applicable qualifying facilities. 

This forecast is provided for planning purposes only. Actual 
as-available energy payments made by FPC will be computed based 
on the actual energy block size and avoided energy cost for 
each hour as specified by FPC's cogeneration tariff. 



Florda 
Power 
C 3 R P O R . I * 0 *  

July 18, 1994 

VIA: Overnight and Facsimile 

Mr. Macauley Whiting, Ir. 
Ridge Generating Station 
400 North New York Ave., Suite 101 
Winter Park, Florida 32789 

Re: 

Wheelabrator Ridge Energy 
3 13 1 K-Ville Avenue 
Auburndale, Florida 33823 

Negotiated Conmct for the Purchase of Firm Capacity and Energy from a Qualifying 
Facility between Ridge Generating Station Limited Partnership and Florida Power 
Corporation Dated March 8, 1991 

Dear Ladies and Gentlemen: 

As we believe you-are aware. Florida Power Corporation (FPC) has become very concerned 
about the reliability and economics of its electric system during and following Low Load 
conditions. During mild weather conditions in the fall, winter and spring months, FPC's system 
load may range from 1,800 mw to 4,200 mw or higher on any given day, with load increases 
as great as 600 mw per hour. In order to m e t  our obligation to provide safe, reliable and 
economic elecmc service to all of our customers, it is essential for FPC to maintain effective 
control over aIl of its generation resources. 

FPC has been taldng steps to address its minimum load problem for over twelve (12) months. 
During this period, we have made significant progress in rcdricing the minimum operational load 
that our coal plants can maintain. In addition, we have held extensive discussions with the panies 
involved to identify workable, Cooperative solutions. As a result, many of our qualifying 
facilities have agreed to reduce or curtail their output during minimum load conditions. 
However, those agreemenu have not provided an adequate resolution to our minimum load 
problem. Accordingly, we are in the process of developing a curtailment procedure for 
implementation pursuant to Rule 25-17.086 of the Florida Public Service Commission (FPSC). 
We anticipate fding this procedure with the FPSC as scan as it is complete. 

In addition, please be advised that FPC has now determined that it would not be operating an 
"avoided unit' with the characteristiu specified in Section 9.1.2 of our Negotiated Contracts for 
the Purchav of Finn Capacity and Energy from a Qualifying Facility (Negotiated Contracts) 
during minimum load conditions. As you know, Rule 25-17.0832(4)@) of the FPSC, 
Section 9.1.2 of our Negotiated Conmcts and FPC's tariff governing the Methodology for 
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Cdculating Avoid ,,< 'li 
available energy C O ~ ~ J ' ,  rather than "firm energy costs* when the "avoided unit" K & ; ~  -,:., ~ 

been operated or is scheduled off. Please be advised that FPC will be imp]eaen:in~ :2ej2 
provisions of its ConVdctS, tariffs and the FPSC Rules effective August I ,  1994. T~ adsyou :n 
assessing the potential impacts of the implementation of the indicated contract, tariff, md'FpSc 
Rule provisions, we are attaching data reflecting the manner in which the System P[mnip,.,o 
Depmment and the Energy Control Center forecast that the "avoided unit" would be dispatched 
on FPC's generation system during a typical week day and typical weekend day during the month 
of August, 1994. The attached data also includes our forecasts of the prices we would pay for 
"as available energy" to qualifying facilities making sales based upon FPC's as available energy 
rate for a given hour. 

As you h o w ,  our cogeneration costs are passed directly to our customers under the applicable 
FPSC Rules. Accordingly, we have a duty to comply with the provisions of our contracts. 
tariffs, and the FPSC Rules. At the same time, we would welcome the opportunity to discuss 
any d v e m  impacts that you perceive that the operation of these contract, tariff and rule 
provisions may have upon your business operations to determine whether or not we can agree 
upon a mechanism to minimize or avoid any such adverse impacts. Representatives of FPC are 
available to immediately t~ discus these matters. Please contact L& Schoster at (813) 824-6506 
regarding any questions concerning the scheduling of the "avoided unit' and Allen Honey at 
(813) 8664523 ngarding questions about potentia curtaiiments. 

Energy Costs on file with the FPSc ,I provide for :he 

Robert D. Dolan 
Manager Cogeneration 
Contracts & Administration 

RDNM 

C: L. D. Brousseau 
J. P. Fama 
M. B. Foley, Jr. 
A. J. Honey 
L. G. Schuster 
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. -  ~. . Florida Pozer Corporarion - a - . - - -  As-Available Energy Price Forecast 
For the Xonth of August 1994 

AS 1991 
Available Avoided 

1 $18.46 
2 17.39 
3 17.27 
4 17.11 
5 17.15 
6 17.34 

8 21.15 

10 24.92 
11 29.43 
12 49.72 
13 53.60 
14 55.90 
15 55.20 
16 55.30 
17 55.25 
18 55.18 
19 52.87 
2Q 53.50 
21 50.30 
22 49.24 
23 26.74 
24 21.47 

7 20.76 

9 22.00 

OFF 
OFF 
OFF 
OFF 
OFF 
OFF 
OFF 
OFF 
OFF 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
OFF 

As 
Ava i 1 ab le 

Energy 
Price 
S / W  

========= 
$20.14 
18.42 
17.38 
17.48 
17.35 
18.43 
21.23 
21.41 
22.19 
24.72 
29.08 
48.19 
50.15 
54.21 
54.33 
48.63 
49.54 
49.52 
56.51 
51.55 
47.86 
30.15 
27.67 
22.46 

1991 
Avoided 
Unit 
Status 

(Option A )  

OFF 
OFF 
OFF 
OFF 
OFF 
OFF 
OFF 
OFF 
OFF 
ON 
ON 
ON 
ON 
ON 
ON 

. ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
OFF 

======I== 

Note : ----- 
1) The hourly as-available energy prices shown above apply 

to qualifying facilities making sales based on FPC's 
as-available energy rate in that hour. In those hours 
when a qualifying facility is entitled to firm energy cost 
payments, those payments will be computed as specified by 
the qualifying facility's contract with FPC. 

2) The energy block size used to compute the hourly avoided 
energy cost is as prescribed by FPSC Rule 25-17.0825, The 
projected energy block size is determined on an hourly basis 
based on the terms o f  FPCrs contracts with qualifying facilities. 

3 )  The status of the 1991 avoided unit is based on the unit 
characteristics defined in the contract for purchase of firm 
capacity and energy from the applicable qualifying facilities. 

4 )  This forecast is provided f o r  planning purposes only. Actual 
as-available energy payments made by FPC will be computed based 
on the actual energy block size and avoided energy cost for 
each hour as specified by FPC's cogeneration tariff. 



July 18, 1994 

VIA: Overnight and Facsimile 

Mr. Jerome L. Glazer 
.4uburndale Power Partners 
12500 Fair Lakes Circle, Suite 420 
Faidax, Virginia 22033 

Mr. Don Fields 
Executive Director 
Auburndale Power Paanen 
I501 Derby Avenue 
Auburndale, Florida 33823 

Re: Negotiated Cootract for the Purchase of Fm Capacity aod Energy from a Q d i f j i n g  
Facility between El Do& Eoergy Company and Florida Power Corporation Dated 
March 18, 1991 

Dear Ladies and Gentlemen: 

As we believe you ace aware, Florida Power Corporation has become very concerned 
about the reliabiility and ~ n o m i c s  of its electric system during and following low load 
conditions. During mild weather  condition^ in the fall, winter and spring months, FPC’s system 
load may range from 1,800 mw to 4,200 mw or higher on any g i v a  day, with load increases 
as great as 600 mwper hour. io order to mea our obligation to provide safe, reliable and 
economic electric service to atl of our customers, it is essential for FFC to maintain effective 
control over all of its genexation resources. 

FFC has been taLing steps to addrcsa its minimum load problem for over twelve (12) months. 
During this period, we have made sigoikmt progress in rcdiacing the minimum operatiooal load 
that our coal plants can maintain. io addition, we have held extensive discussions with the parties 
involved to identify workable, cooperative solutior~~. As a d t ,  many of our qualifying 
facilities have agreed to rrQa or curtail their output during minimum load conditions. 
However, those agnements have not provided an adcqmc nsolution to our minimum load 
problem. Accordingly, we art in the pmcm of developing a curtailmenf procedure for 
implementation pursuant to Rule 25-17.086 of the Florida Public Service Commission (FPSC). 
We anticipate filing this pmcbdure with the FPSC as soon as it is complete. 

Io addition, plase be advised that FPC has now deterrmacd . that it would not be optrating an 
“avoided unit” with the c h a c t c n m  ‘ ‘cs specified in Section 9.1.2 of our Negotiated Contracts for 
the Purchase of Fm Capacity and Energy from a Qualifying Facility @Jegotiated Contracts) 
during minimum load conditions. As you know, Rule 25-17.0832(4)@) of the FPSC, 
Szction 9.1.2 of our Negotiated Contracts and FPC’s tariff goveining the Methodology for 
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Calculating .\void( % e r g  Costs on fde with the F€SC I provide for rhe paiment 2f ' i j  
avahble energy CO: , rather than "fnn energy Costs" when the "avoided unit" would net ka3'.,' 
been operated or is scheduled off. Please be advised that FPC will be implementing :beje 
provisions of its contracts, tariffs and the FPSC Rules effective August 1, 1994. To aid vou L1 
assessing the potential impacts of the implementation of the indicated contract, tariff, md'mSC 
Rule provisions, we are attaching data reflecting the manner in which the System planning 
Department and the Energy Control Center forecast that the "avoided unit" would be dispatched 
on FPC's generation system during a typical we& day and typical weekend day during the month 
of August, 1994. The attached data also includes our forecasts of the p r i m  we would pay for 
"as available energy" to qualifying facilities making sales based upon FPC's as available energy 
rate for a given hour. 

As you know, our cogeneration costs are passed direaty to our customers under the applicable 
FPSC Rules. Accordingly, we have a duty to comply with the provisions of our contracts, 
tariffs, and the FPSC Rules. At the same time, we would welcome the opportunity to discuss 
any adverse impacts that you perceive that the operation of these contract, tariff and rule 
provisions may have upon your business operations to daermine whabcr or not we can agree 
upon a mechanism to minimiz or avoid any such adverse hpacU. Representatives of FPC are 
available to immediately to discuss these matters. Please Coarda Lee Schuster at (813) 824-6506 
regarding any questions concerning the scheduling of the "avoided unit" and M e n  Honey at 
(813) 8664523 regarding questions about potential cmtaihcnt~. 

Robert D. D o h  
Managcr Cogeneration 
Contracts & 'on . .  

c: L. D. B r o u s W  
J. P. Fama 
M. B. Foky, Jr. 
A. I. Honey 
L. G. Schuster 
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Hour 
======a== 

1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 

Note : ----- 

Florida Paver Corpcratio, 
As-Available Enerqy Price ~o~~~~~~ 

For the Xonth of August 1994 

Typical Week Day Typical Weekend Cay ------------- ------ ------------ ------- 
AS 1991 As 1991 

Available Avoided Available Avoided 
Energy Unit Energy Unit Status Price Status Price 
s / m  (Option A)  s / W  (Option A )  ====I==== ===-----_ ======I== ========= ----_- -~ OFF $18.46 

17.39 
17.27 
17.11 

17.34 
20.76 
21.15 
22.00 
24.92 
29.43 
49.72 
53.60 
55.90 
55.20 
55.30 
55.25 
55.18 
52.87 
53.50 
50.30 
49.24 
26.74 
21.47 

17.15 

OFF 
OFF 
OFF 
OFF 
OFF 
OFF 
OFF 
OFF 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 

OFF 

$20.14 
18.42 
17.38 
17.48 
17.35 
18.43 
21.23 
21.41 
22.19 
24.72 
29.08 
48.19 
50.15 
54.21 
54.33 
48.63 
49.54 
49.52 
56.51 
51.55 
47.86 
30.15 
27.67 
22.46 

OFF 
OFF 
OFF 
OFF 
OFF 
OFF 
OFF 
OFF 
OFF 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 

OFF 

The hourly as-available energy prices shown above apply 
to qualifying facilities making sales based on FPC's 
as-available energy rate in that hour. In those hours 
when a qualifying facility is entitled to firm energy cost 
payments, those payments will be computed as specified by 
the qualifying facilityls contract with FPC. 

The energy block size used to compute the hourly avoided 
energy cost is as prescribed by FPSC Rule 25-17.0825. The 
projected energy block size is determined on an hourly basis 
based on the terms of FPC's contracts with qualifying facilities. 

The status of the 1991 avoided unit is based on the unit 
characteristics defined in the contract for purchase of firm 
capacity and energy from the applicable qualifying facilities. 

This forecast is provided for planning purposes only. Actual 
as-available energy payments made by FPC will be computed based 
on the actual energy block size and avoided energy cost for 
each hour as specified by FPC's cogeneration tariff. 



July 18, 1994 

Via: Overnight and Facsimile 

Mr. Roger Femandez 
Car@ Fenilizer, Inc. 
8813 Highway 41 South 
Riverview, FL 33569 

Re: Conma for the Purchase of Fm Capacity and Energy from a Qualifying Facility 
between Seminole Fertilizer Corporation and Florida Power Corporation dated 
Oaobcr 30, 1990 

Dear Ladies and Gentlemen: 

As we believe you are aware, Florida Power Corporation has become very concerned 
about the reliabilirj and economics of its e W c  system during and following low load 
conditions. During mild weather conditions in the fall, winter and spring months, m ' s  system 
load may range from 1,800 mw to 4,200 mw or higher on any given day, with load increases 
as gnat as 600 mw per hour. In order to meet our obligation to provide safe, reliable and 
economic electric service to all of our customers, it is essential for Fpc to maintain effeaive 
control over all  of its generation resources. 

FPC has been taking steps to address its minimum load problem for over twelve (12) months. 
During this period, we bave made SignrtiCant pro- in &chg the minixnun operational load 
that our coal plants can maintain. In addition, we have held extensive discussions with the parties 
involved to identify workable, Cooperative solutionS. As a mlt ,  many of our qwhfying 
facilities have agieed to d ice  or curtail their output during minimum load conditions. 
However, those agreemenu have not pmvidcd an adcqatc resolution to our minimum load 
problem. Accordingly, we am in the prows  of developing a cultailment procedure for 
implementation pursuant to Rule 25-17.086 of the Florida Public Service Commission (FPSC). 
We anticipate filing tbis procedure with the FPSC as soon as it is complete. 

In additioa, plcase be adviscd that FFC has now derermined that it would not be operating an 
"avoided unit" with the characteristics specified in Section 9.1.2 of ouqNegotiatcd Contracts for 
the Purchase of Firm Capacity and EDergy from a Qualifying Facility (Negotiated Contracts) 
during minimum load conditions. As you know, Rule 25-17.0832(4)@) of the DSC, 
Section 9.1.2 of our Negotiated Con- and FPC's tariff governing the Methodology for 
Calculating Avoided Energy Costs on Ne with the FPSC aJJ provide for the payment of "as 
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availdble energy C( ", rather than "fm mergy costs" wt. :a'. 5 
been operated or i3 .heduled off. Please be advised that FPC w i l l  be hplzmentino ;fits? 
provisions of its contncts, tariffs and the FPSC Rules effective August 1, 1991. To aid-:cu m 
assessing the potential impacts of the implementation of the indicated contract, miff. and'FPSC 
Rule provisions, we are anaching data reflecting the manner in which the System P l h g  
Department and the Energy Control Center forecast that the "avoided unit" would be dispatched 
on FPC's generation system during a typical week day and typical weekend day during the month 
of August, 1994. Note that an "avoided unit" with the characteristics specified in the Option "C" 
contracts is not expected to be cycled off during August. However, the status of the "avoided 
unit" with the characteristics specified in the Option 'IC" contram is potentially subject to being 
cycled off. The attached data also includes our forecasts of the prices we would pay for "as 
available energy" to qualifying facilities making sales based upon FPC's as available energy rate 
for a given hour. 

.he "avoided U ~ C "  zeuid 

As you know, our cogeneration costs arc passed dirrctly to our customers under the applicable 
FPSC Rules. Accordingly, we have a duty to comply with the provisions of  our contracts, 
tariffs, and the FPSC Rules. At thc Same time, we would welcome the oppormnity to discuss 
any advene hpacta that you perctive that the OperatiOn of these con-, tariff and rule 
provisions may have upon your business operatons to determine whether or not we can agree 
upon a mechanism to minimim or avoid any such advese impacts. Representatives of FPC are 
available immediately to discuss these matters. Please Lee Schuster at (813) 824-6506 
regarding any questioos concerning the scheduling of the "avoided unit" and AIIa Honey at 
(813) 866-4523 regarding questions about potential curtailmeats. 

Robat D. D o h  

Contracts and Adxnuwms 'on 
Manager cogeneration . .  

c: L. D. Bmusseau 
J. P. Fama 
M. B. Foley, Jr. 
A. J. Honey 
L. G. Schuster 
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. : - - . .  . ----:: Florida Power Corporation - -  As-Available Energy Price Forecast 
For the Month of August 1994 

As 1991 
Available Avoided 

Energy Unit 
Price Status 

Hour S/mH (Option c) --------_ --------- ========t =-------- 
1 $18.46 ON 

4 17.11 ON 
5 17.15 ON 

7 20.76 ON 
8 21.15 ON 
9 22.00 ON 
10 24.92 ON 
11 29.43 ON 

13 53.60 ON 

15 55.20 ON 
16 55.30 ON 
17 55.25 ON 
18 55.18 ON 
19 52.87 ON 
20 55. 50 ON 

22 49.24 ON 
23 26.74 ON 

2 17.39 ON 
3 17.27 ON 

6 17.34 ON 

12 49.72 ON 

14 55.90 ON 

21 50.30 ON 

24 21.47 ON 

Typical Weekend Day -----------_-_-____ 
As 1991 

Available Avoided 
Energy Unit 
Price Status 
$/m (Option C) ========= -----____ -----____ 

ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 

ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 

$2 0 .' 14 
18.42 
17.38 
17.48 
17.35 
18.43 
21.23 
21.41 
22.19 
24.72 
29.08 
48.19 
50.15 
54.21 
54.33 
48.63 
49.54 
49.52 
56.51 
51.55 
47.86 
30.15 
27.67 
22.46 

ON 

Note: ----- 
1) The hourly as-available energy prices shown above apply 

to WalifYinU facilities makina salea heed on F P C ~ ~  ~ - -  - -  - - a ----- ---. 
as-available-energy rate in that hour. In those hours 
when a qualifying facility is entitled to firm energy cost 
payments, those payments will be computed as specified by 
the qualifying facility's contract with FPC. 

2) The energy block size used to compute the hourly avoided 
energy cost is as prescribed by FPSC Rule 25-17.0825. The 
projected energy block size is determined on an hourly basis 
based on the terms of FPC's contracts with qualifying facilities. 

3 )  The status of the 1991 avoided unit is based on the unit 
characteristics defined in the contract for purchase of firm 
capacity and energy from the applicable qualifying facilities. 

4) This forecast is provided for planning purposes only. Actual 
as-available energy payments made by FPC will be computed based 
on the actual energy block size and avoided energy cost f o r  
each hour as specified by FPC's cogeneration tariff. 



July 18, 1994 

VIA: Overnight and Facsimile 

Bankers Trust Company 
Four Albany Street 
New York, NY 1001s Newark, NY 07102-4069 
Am: Corporate Trust & Agency Group 

The Prudential Insurance Company of America 
Three Gateway Center 
Newark, NJ 07102-4077 Tampa, FL 33602 
Am: Asset Unit/IAU Management Am: Elliotwhite 

Dade Power Incorporated 
1551 N. Tustin Avenue, Suite 300 
Orange, CA 92668 

The Prudential Insunwe Company of America 
Four Gateway Center 

Attn: Project Management Team 

Parco Cogen, Ltd. 
220 East Madison Street, Suite 526 

Re: Negotiated Contract for the Purchase of Firm Capacity and Energy from a Qualifying 
Facility between Parco Cogen Limited and Florida Power Corporation Dated 
March 13, 1991 

Dear Ladies and Gentlemen: 

As we believe you are aware, Florida Power Corpotation (FPC) has become very concerned 
about the reliability and economics of its electric system during and following low load 
conditions. During mild weather conditions in the fall, winter and spring months, FPC's system 
load may range from 1,800 mw to 4,200 rnw or higher on any given day, with load increases 
as great as 600 mw per hour. In order to meet our obligation to provide safe, reliable and 
economic electric service to al l  of our customers, it is essential for FPC to maintain effective 
control over aU of its generation resources. 

FPC h a s  been taking steps to address its minimum load problem for over twelve (12) months. 
During this period, we have made significant progress in reducing the minimum operational load 
that our coal plants can maintain. In addition, we have held extensive discussions with the parties 
involved to identify workable, cooperative solutions. As a result, many of our qualifying 
facilities have agreed to reduce or curtail their output during minimum load conditions. 
However, those agreemenu have not provided an adequate resolution to our minimum load 
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problem. Ascord. V. we are in the process of deve,. . .ng a c u m e n t  ?rz<:cLrz G~ 

implementation p u r s b d  to Rule 25-17.086 of the !3~& Public Service Commission ;Rsc.: 
We anticipate fling this pro~edure with the FPSC as soon as it is complete. 

In addition, please be advised that FPC has now determined that it would not be openring 
"avoided unit" with the characteristics specified in Section 9.1.2 of our Negotiated Contracts for 
the Purchase of Firm Capacity and Energy from a Qualifying Facility (Negotiated Contractsj 
during minimum load conditions. As you know, Rule 25--17.0832(4)@) of the FPSC, 
Section 9.1.2 of our Negotiated Contracts and FPC's tariff goveming the Methodology for 
Calculating Avoided Energy Costs on fde with the FPSC all provide for the payment of "as 
available energy costs", rather than "fum energy costs" when the "avoided unit" would not have 
been operated or is scheduled off. Please be advised that FPC will be implementing these 
provisions of its contracts, tariffs and the FPSC Rules effective August 1, 1994. To aid you in 
assessing the potential impacts of the implemenration of the indicated contract, tariff, and FPSC 
Rule provisions, we are attaching data reflecting the manner in which the System Planning 
J k p m e n t  and the Energy Control Center forecast that the "avoided unit" would be dispatched 
on E ' s  generation system during a typical week day and typical weekend day during the month 
of August, 1994. The attached data also hc1ude.s our forecasts of the p n w  we would pay for 
"as available energy" to quatifying facilities making sales based upon FPC's as available energy 
rate for a given hour. 

As you know, our cogeneration costs are passed d k d y  to our customen under the applicable 
FPSC Rule$. Accordiogly, we have a duty to comply with the provisions of our .contram, 
tariffs, and the FpSC Rules. At the same time, we would welcome the opportunity to discuss 
my adverse impacts that you perceive tbat the operation of these contract, tariff and rule 
provisions may have upon your businesr operations to dacrmiDe whether or not we can agree 
upon a mechaaism to miaimiZt or avoid any such adverse impacts. Reprwentatives of FPC are 
available to immediaLely to discuss these matters. PI- contact Lce Schuster at (813) 824-6506 
regarding any questions concerning the scheduling of the "avoided unit" and Allen Honey at 
(813) 8664523 regarding questions about potential curtailments. 

p2a.@J Robert D. D o h  

Manager Cogeneration 
conaaas & Admummu 'on . .  

c: L. D. Brous~cau 
I. P. Fama 
M. 8. Foley, Jr. 
A. J. Honey 
L. G. Scbuster 
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1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 

._.  . - -  --_-:- 
Florida Power Corporation 

As-Available Energy Price Forecast 
For the Xonth of August is34 

As 1991 
Available Avoided 
Energy Unit 
Price status 

Hour S/McJH (Option A )  
===e===== ========= =E=---̂ -- -----_ 

$18.46 OFF 
17.39 OFF 
17.27 
17.11 
17.15 
17.34 
20.76 
21.15 
22.00 
24.92 
29.43 
49.72 
53.60 
55.90 
55.20 
55.30 
55.25 
55.18 
52.87 
53.50 
50.30 
49.24 
26.74 
21.47 

~. 

OFF 
OFF 
OFF 
OFF 
OFF 
OFF 
OFF 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
OFF 

Typical Weekend Day ---------_------___ 
As 1991 

Available Avoided 
Energy Unit 
Price status 
S / . W  (Option A )  

===I===== t-------- 

$20.14 OFF 
18.42 OFF 
17.38 OFF 
17.48 OFF 
17.35 OFF 
18.43 OFF 
21.23 OFF 
21.41 OFF 
22.19 OFF 

ON 24.72 
ON 29.08 
ON 48.19 
ON 50.15 
ON 54.21 
ON 54.33 
ON 48.63 
ON 49.54 
ON 49.52 
ON 56.51 
ON 51.55 
ON 47.86 
ON 30.15 
ON 27.67 

22.46 OFF 

-__ 

Note: ----- 
1) The hourly as-available energy prices shown above apply 

to qualifying facilities making sales based on FPC'S 
as-available energy rate in that hour. In those hours 
when a qualifying facility is entitled to firm energy cost 
payments, those payments will be computed as specified by 
the qualifying facility's contract with FPC. 

2) The energy block size used to compute the hourly avoided 
energy cost is as prescribed by FPSC Rule 25-17.0825. The 
projected energy block size is determined on an hourly basis 
based on the terms of FPC's contracts with qualifying facilities. 

characteristics defined in the contract f o r  purchase of firm 
capacity and energy from the applicable qualifying facilities. 

Actual 
as-available energy payments made by FPC will be computed based 
on the actual energy block size and avoided energy cost for 
each hour as specified by FPCIs cogeneration tariff. 

3 )  The status of the 1991 avoided unit .is based on the unit 

4) .This forecast is provided for planning purposes only. 



July 18, 1994 

Via: Overnight and Facsimile 

Tiger Bay Limited Partners 
2500 City West Boulevard 
Houston, TX 77042 New Yo&, NY 10048 

Re: 

The Fuji Bank and Trust Company 
Two World Trade Center 

Negotiated Contract for the Purchase of Fm Capacity and Energy from a Qualifying 
Facility between Ecopeat Avon Park and Florida Power Corporation Dated 
March 28, 1991. 

Dear Ladies and Gentlemen: 

As we believe you an aware, Florida Power Corporation CEpC) has become very concerned 
a b u t  the reliability and economics of its electric system during and following low load 
conditions. During mild weather conditions in the fall, winter aad spring months, FPC'r system 
load may range from 1,800 mw to 4,200 mw or higher on any given day, with load increases 
as great as 600 mw per hour. In order to meet our obligation to provide safe, reliable and 
economic electric service to a l l  of our customers, it is asenrial for FPC to maintain effective 
conmi over all of its generation resoumes. 

FPC has been taking steps to address its minimum load problem for over twelve (12) months. 
During this period, we have made significant progiess in reducing the minimum opentional load 
that our coal plants can maintain. In addition, we have held extensive discussions with the parties 
involved to identify workable, cooperative solutions. As a result, many of our qualifying 
facilities have agreed to rcduce or curtad their output during minimum load conditions. 
However, those agreements have not provided an adeqntc resolution to our minimum load 
problem. Accordingly, we are in the procws of developing a curtailment procedure for 
implementation pursuant to Rule 25-17.086 of the Florida Public Service Commission (FPSC). 
We anticipate Filing this procedun: with the FPSC as soon as it is complue. 

In addition, please be advised that Fpc has now determined that it would not be operating an 
"avoided unit" with the characteristics specified in Saction 9.1.2 of our Negotiated Contracts for 
the Purchase of Firm Capacity and Energy from a Qualifying Facility (Negotiated Contracts) 
during minimum load conditions. As you h o w ,  Rule 25-17.0832(4)@) of the FPSC, section 
9.1.2 of our Negotiated Conaacts and Fpc's tariff governing the Mahodology for Calculating 
Avoided Energy Costs on fie with the FPSC a l l  provide for the payment of "as available energy 
costs", rather than "fm energy costs" when the "avoided unit' would not have been operated 
or is scheduled off. Please be advised that FPC will be implementing thesc provisions of its 
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contmts,  t a n f f s  h he FPSC Rules effective Augur I ,  -994. To aid you in j j j t s i i rg  ::e 
potential impacts or the implementation of the indicated contract, tanif, md Fpsc &.le 
provisions, we are anaching data reflecting the manner in which the System Planning Dvpann;efit 
and the Energy Control Center forecast that the "avoided unit" would be divatched on F ~ c ' ~  
genetation system during a typical week day and typical weekend day during the month of 
August, 1994. Note that an "avoided unit" with the characteristics specified in the Option "c" 
contracts is not expected to be cycled off during August. However, the status of the "avoided 
unit" with the CharacIeristicS specified in the Option "C" contracts is potentially subject to k i n g  
cycled off. The attached data also includes our forecasts of the prices we would pay for "as 
available energy" to qualifying facilities making sales based upon Fpc's as available energy rate 
for a given hour. 

As you know, our cogeneration costs an passed directly to our customers under the applicable 
FPSC Rules. Accordingly, we have a duty to comply with the provisions of our contracts, 
tariffs, and the FPSC Rules. At the same time, we would welcome the opportuNty to discuss 
any adverse impacts that you perceive that the operation of these conma, rariff and rule 
provisions may have upon your bus- operations to de&& whether or not we can agree 
upon a mechanism to minimize or avoid any such adverse impacts. Representatives of FPC are 
available immediately to discuss these matters. P h s ~  contact Lce Schuster at (813) 824-6506 
regardiag any questions concerning the scheduling of the "avoided unit" and Allen Honey at 
(813) 866-4523 =garding questioos about potential curtailments. 

c: L. D. Brousseau 
J. P. Fama 
M. B. Foley, Jr. 
A. 1. Honey 
L. G. Schustcr 

Robert D. D o h  
Manager Cogenemion Cootraas and Adminisvation 

GENERAL OFFICE 3201 Thiny-lounn Street South P.O. Box 14042 sr. Perormbwg, Flwlda 33733 (813) 868-6151 
A FIorida Rogress Company 



1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 

Note: ----- 

Florida Power Corporation 
As-Available Energy Price Forecast 

For the Month of August 1994 

Typical Week Day -----------________ 
Available Avoided 

Energy Unit 

As 1991 

Price Status 
Hour S / M W H  (Option C) ========= ========= ========= 

ON 
17.39 ON 

ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 

$18.46 

17.27 
17.11 
17.15 
17.34 
20.76 
21.15 
22.00 
24.92 
29.43 
49.72 
53.60 
55.90 
55.20 
55.30 
55.25 
55.18 
52.87 
53.50 
50.30 
49.24 
26.74 
21.47 

As 
Available 
Energy 
Price 
s/m ========= 
$20.14 
18.42 
17.38 
17.48 
17.35 
18.43 
21.23 
21.41 
22.19 
24.72 
29.08 
48.19 
50.15 
54.21 
54.33 
48.63 
49.54 
49.52 
56.51 
51.55 
47.86 
30.15 
27.67 
22.46 

Typical Weekend ~ a y  --------------_-___ 
1991 

Avoided 
Unit 
Status 

(Option C) 

ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 

=I======= 

ON ON 

ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 

1) The hourly as-available energy prices shown above apply 
to qualifying facilities making sales based on FPc's 
as-available energy rate in that hour. In those hours 
when a qualifying facility is entitled to f i m  energy cost 
payments, those payments will be computed as specified by 
the qualifying facility's contract with FPC. 

2) The energy block size used to compute the hourly avoided 
energy cost is as prescribed by FPSC Rule 25-17.0825. The 
projected energy block size is determined on an hourly basis 
based on the terms of FPC's contracts with qualifying facilities. 

3 )  The status of the 1991 avoided unit is based on the unit 
characteristics defined in the contract for purchase of firm 
capacity and energy from the applicable qualifying facilities. 

4 )  This forecast is provided for planning purposes only. Actual 
as-available energy payments made by FPC will be computed based 
on the actual energy block size and avoided energy cost for 
each hour as specified by FPC's cogeneration tariff. 



July 18, 1994 

VIA: Overnight and Facsimile 

MI. Dennis Carter 
Assistant County Manager 
Metro-Dade Center Mem-Dade Center 
111 N W  1st. St., 29th moor 
Miami, FL 33128 Miami, FL 33128 

Mr. Juan Pormando 
President 
Montemy International 
3225 Aviation Ave., 4th noor 
Coconut Grove, FL 33133 

Re: 

Ms. Gail Fels 
Assistant County Attorney 

111 NW 1st. St., Suite 2800 

Negotiated Contract for the Purchase of Firm Capacity and 5 e g y  fmm a Qualifying 
Facility between Dade County and Florida Power Corporation Dated March 15, 1991 

Dear Ladies and Gentlemen: 

As we believe you are aware, Florida Power Corporation has bccome very concerned 
about the reliability and economics of its electric system during and following low load 
conditions. During mild weather ~ d t i o o s  in the fall, winter and spring months, FPC's system 
load may range from 1,800 mw to 4,200 mw or higher on any given day, with load increases 
as grrat as 600 mw per hour. In order to mcet our obligation to provide safe, reliable and 
economic electric service to all of our customen, it is essential for FPC to maiotain effxtive 
control over a l l  of its g d o n  nsouras. 

FPC has been taking steps to addnss its minimum load problem for over twelve (12) months. 
During this period, we have made significant progrw in nducing the minimum operational load 
that our cod phots can maintain. In addition. we have held extensive discussions with the panies 
involved to idenafy workable, cooperat*-e solutioos. As a =It, many of our qualifying 
facilities have agreed to nducs or curtail their output during minimum load Conditions. 
However, those agreemenu have not provided an adtquate rcsolwtion to our minimum load 
problem. Accordingly, we are in Ihe praru of developing a c u t a h e m  p d u r e  for 
implementation pursuant to Rule 25-17.086 of the Ronda Public Service Commission (FPSC). 
We anticipate filing this procedure with the FPSC as soon as it is unnpb. 
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in addition. please advised that FPC has now determint bat it would k cvz[:r;g LT 
"avoided unit" with characteristics zpeclfied in Section 9. ..L of our Negotiated Contnc:j f c ~  
the Purchase of Firm Capacity and Energy from a @ w i n g  Facility (Negotiated Contnc::, 
during minimum load conditions. As you know, Rule 25--17.0832(1)@) of the FpSc. 
Section 9.1.2 of our Negotiated Contracts and FPC's tariff governing the Merhodology for 
Calculating Avoided Energy Costs on fde with the FPSC all provide for the payment of "as 
available energy costs", rather than "fm energy costs" when the "avoided unit" would not have 
been operated or is scheduled off. Please be advised that FPC will be implementing these 
provisions of its conmcts, tariffs and the FPSC Rules effective August 1, 1994. To aid you in 
assessing the potential impacts of the implementation of the indicated contract, tariff, and FPSC 
Rule provisions, we are attaching data reflecting the manner in which the System Planning 
Department and the Energy Control Center forecast that the "avoided unit" would be dispatched 
on FPC's generation system during a typical week day and typical weekend day during the month 
of August, 1994. The attached data also includes our forecasts of the prices we would pay for 
"as available energy" to qualifying facilities making sales based upoa FPC's as available energy 
rate for a given hour. 

As you know, our cogeneration costs arc passed M y  to our customers under the applicable 
FPSC Rules. Accordingly, we have a duty to comply with the provisions of our contracts, 
tariffs, and the FPSC &la. At the same time, we would welcome the oppomniry to discuss 
any adverse impacts that you pemive.that the operation of these contxact, tariff and rule 
provisions may have upon your businas opcrat io~~ to determine whether or not we can agree 
upon a mechanism to ahimizc or avoid any such adverse impacts. Rfpmentatives of FPC are 
available to immediately to discuss these mattcn. Pleasc contact La Schustcr at (813) 824-6506 
regarding any questions concerning the scheduling of the "avoided unit' and M e a  Honey at 
(813) 866-4523 regarding questions about potential curtailments. 

Roben D. D o h  
Manager Cogenemion 
Con- & Ai' Ation . .  

RDDfiM 

c: L. D. Broussfa~ 
J.  P. Fama 
M. B. Foley, Jr. 
A. J. Honey 
L. G. Schuster 



Florida Po-der Corporation 
As-Available Energy Price Forecast 

For the Xonth of August 1994 

Typical week Day 

As 1991 
Available Avoided 

Energy Unit 
Price Status 

-----------________ 

Hour s / m  (Option A) 
====ii=i=== ====ii==== ----- --_ -----=--- 

1 $18.46 OFF 
2 17.39 OFF 
3 17.27 OFF 
4 17.11 OFF 
5 17.15 OFF 
6 17.34 OFF 
7 20.76 OFF 
8 21.15 OFF 
9 22.00 OFF 

10 24.92 aN 
11 29.43 ON 

14 55.90 ON 
15 55.20 ON 
16 55.30 aN 
17 55.25 ON 

19 52.87 aN 
20 53.50 ON 
21 50.30 ON 
22 49.24 ON 
23 26.74 ON 

12 49.72 ON 
ON 13 5 3 . 6 0  

18 55.18 ON 

24 21.47 OFF 

Typical Weekend ~ a y  ----------__---____ 
As 1991 

Available Avoided 
Energy U n i t  
Price Status 
S / m  (Option A) 

$20.14 OFF 
18.42 OFF 
17.38 OFF 
17.48 OFF 
17.35 OFF 
18.43 OFF 
21.23 OFF 
21.41 OFF 
22.19 OFF 
24.72 

ON 29.08 
ON 48.19 
ON 50.15 
ON 54.21 
ON 54.33 
ON 48.63 
ON 49.54 
ON 49.52 
ON 56.51 
ON 52.55 
ON 47.86 
ON 30.15 
ON 27.67 

22.46 OFF 

=====E=== 

aN 

Note: 

l) The hourly as-available energy prices shown above apply 
to qualifying facilities making sales based on FPC’S 
as-available energy rate in that hour. In those hours 
when a qualifying facility is entitled to firm energy cost 
payments, those payments will be computed as specified by 
the qualifying facility’s contract with FPC. 

2) The energy block size used to compute the hourly avoided 
energy cost is as prescribed by FPSC Rule 25-17.0825. The 
projected energy block size is determined on an hourly basis 
based on the terms of FPC‘s contracts with qualifying facilities. 

characteristics defined in the contract for purchase of firin 
capacity and energy from the applicable qualifying facilities. 

Actual 
as-available energy payments made by FPC will be computed based 
on the actual energy block size and avoided energy cost for 
each hour as specified by FPC’s cogeneration tariff. 

3 )  The status of the 1991 avoided unit is based on the unit 

4) This forecast is provided for planning purposes only. 



July 18, 1994 

Via: Overnight and Facsimile 

Polk Power Pamer, L. P. 
c/o Polk Power GP, Inc. 
1027 South Rainbow Boulevard 
suite 360 
Las Vega, Nevada 89128 

Attention: Program Manager 

TIFD Vm-1, Inc. 
c/o General Electric Capital Corporation 
1600 Summer Street 
Stanford, Connecticut 06927 

Attention: Manager -Energy Project 
Operation 

Re: Negotiated Contract for the Purchase of Firm Capacity and Energy from a Qualifying 
Facility between Mulberry Energy Company and Florida Power and the Negotiated 
Contnct for the Purchase of Firm Capacity and Energy from a Qualifying Facility 
Between Royster Phosphates, hc. and Florida Power Corporation 

Dear Ladiw and Gentlemen: 

As we believe you are awaxc, Florida Power Corporation (FPC) has become very concerned 
about the reliability dnd economics of its electric system during and following low load 
conditions. During mild weather conditions in the fall, winter and spring months, FPC's system 
load may range from 1,800 mw to 4,200 mw or higher on any given day, with load increases 
as great as 600 mw per hour. In order to meet our obligation to provide safe, reliable and 
economic electric service to all of our customers, it is cssmtial for FPC to maintain effective 
conml over al l  of its generation resource. 

FPC has bem taking sreps to addrcs its minimum laad problem for over twelve (12) months. 
During this period, we have made sigmficant progrrss in reducing the minimum opuational load 
that our coal plants can maintain. In addition, we have held extensive discussions with the parties 
involved to identify workable, cooperative solutions. As a mult, many of our qualifying 
facilitie have agreed to d u c c  or c u d  their output during minimum load conditions. 
However, those agreements have not provided an adequate resolution to our minimum load 
problem. Awordingly, we are in the prouss of developing a curtailment procedure for 
implementation pursuant to Rule 25-17.086 of the Florida Public Service Commission (FPSC). 
We anticipate filing this procedure with the FPSC as soon as it is complete. 

In addition, please be advised that FPC has now determined that it would not be opedng an 
"avoided unit' with the charaacristics specified in Section 9.1.2 of our Negotiated Conmctr for 
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July 18. 1994 
Page Two 

the Purchase of Firm Capacity and Energy from a Qualifying Facility (Negotiated Conmc:s) 
during minimum load conditions. AS you know, Rule 25--17.0832(4)@) of the FPSC, 
Section 9.1.2 of OUT Negotiated Contracts and FPC's tariff governing the Methodology for 
Calculating Avoided Energy Costs on file with the FPSC all provide for the payment of 'a 
available energy costs", rather than "firm energy costs" when the "avoided unit" would not have 
ken operated or is scheduled off. Please be advised that FPC will be implementing these 
provisions of its contracts, tariffs and the FPSC Rules effective August 1, 1994. To aid YOU in 
assessing the potential impacts of the implementation of the indicated contract, tariff, and FPSC 
Rule provisions. we arc attaching data reflecting the manner in which the System Planning 
Department and the Energy Control Center forecast that the "avoided unit" would be dispatched 
on FPC's generation system during a typical week day and typical weekend day during the month 
of August, 1994. Note that M "avoided unit" with the characteristics specified in the Option "C" 
contracu is not expected to be cycled off during August. However, the status of the "avoided 
unit' with the characteristics specified in the Option 'C' contrafu is potentially subject to being 
cycled off. The attached data also includu our forecasts of the p r i m  we would pay for "as 
available energy' to qualifying facilities making salu bawd upon F'PC's as available energy rate 
for a given hour. 

As you h o w ,  our cogeneration costs are passed directly to our customers under the applicable 
FPSC Rules. Accordingly, we have a duty to comply with the provisions of our conuacu, 
tariffs, and the FPSC Rules. At the same time, we would welcome the opportunity to discuss 
any a d v m  impacts that you percdve that the operation of thcse contract, tariff and rule 
provisions may have upon your businesj operations to detcnnine whether or not we can agree 
upon a mechanism to minimize or avoid MY such advuw impacts. Representatives of FPC are 
available immediately to discuss these matters. Pleaw contact Lee Schuster at (8 13) 824-6506 
regarding any questions concerning the scheduling of the "avoided unit" and Allen Honey at 
(813) 866-4523 regarding questions about potential curtailments. 

Robert D. DoIan 
Manager Cogeneration 
Contracts and Administration 

c: L. D. Broussau 
J. P. Fama 
M. B. Foley, Jr. 
A. I. Honey 

GENERAL OFFICE: 3201 Thnv-founh Straar South P.O. Box 14042 0 SI. Pareraburn, Flood. 33733 a 18131 666-6151 
A Florida Propress Company 



Florida Power Corporation 
As-Available Energy Price Forecast 

For the Xonth of August 1994 

Typical Week Day -----------_____--_ Typical Weekend 3ay ------------__--___ 
1991 As 1991 

As 
Available Avoided Available Avoided 

Energy Unit Energy Unit 
Status Price Status Price 

Hour SIWH (Option C) $/W (Option C) ===is===== ==------= ========a --------- --------- ---_____ --------= 
$20.14 1 

2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 

$18.46 
17.39 
17.27 
17.11 
17.15 
17.34 
20.76 
21.15 
22.00 
24.92 
29.43 
49.72 
53.60 
55.90 
55.20 
55.30 
55.25 
55.18 
52.87 
53.50 
50.30 
49.24 
26.74 
21.47 

ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 

18.42 
17.38 
17.48 
17.35 
18.43 
22.23 
21.41 
22.19 
24.72 
29.08 
48.19 
50.15 
54.21 
54.33 
48.63 
49.54 
49.52 
56.51 
51.55 
47.86 
30.15 
27.67 
22.46 

ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 

The hourly as-available energy prices shown above apply 
to qualifying facilities making sales based on FPC's 
as-available energy rate in that hour. In those hours 
when a qualifying facility is entitled to firm energy cost 
payments, those payments will be computed as specified by 
the qualifying facility's contract with FPC. 

The energy block size used to compute the hourly avoided 
energy cost is as prescribed by FPSC Rule 25-17.0825. The 
projected energy block size is determined on an hourly basis 
based on the terns of FPC's contracts with qualifying facilities. 

The status of the 1991 avoided unit is based on the unit 
characteristics defined in the contract for purchase of firm 
capacity and energy from the applicable qualifying facilities. 

This forecast is provided for planning purposes only. Actual 
as-available energy payments made by FPC will be computed based 
on the actual energy block size and avoided energy cost for 
each hour as specified by FPC's cogeneration tariff. 



July 18, 1994 

VIA: Overnight and Facsimile 

Mr. Wayne A. Hinman 
plesident 
Orlando Cogeo Limited, L.P. 
c/o Air Products and Chemicals 
7201 Hamilton Blvd. 
Allentown, PA 18195-1501 

The Sumitomo Bank Limited, New York Branch 
One Worid  TI^& Center, Suite 954G 
NewYork, NY 10048 

Rc: Negotiated Conhdct for the Purchase of Firm Capacity and Energy from a Qualifying 
Facility betwaen orfando Cogeo Limited, L.P. and Flonda Power Corporation Dated 
March 13, 1991 

Dear Ladies and Gentlemen: 

As we beliwe you an aware, Florida Power Corporation has become very concerned 
about the reliability and ecooodcs of its electric system during and foUowviOg low load 
conditions. During mild wcathcr cooditions in the fall, winter and spring months, FPC’s system 
load may m g e  from 1,800 mw to 4,200 mw or higher 00 any given day, with load increases 
as gnat as 600 mw per hour. In order to meet OUT obligation to provide safe, reliable and 
economic electric service to all of OUT customers, it is essential for FPC to maintain effective 
control over all of its generation rrsources. 

FPC has b o  takiog stepr to addrua its minimum load p m b h  for over twelve (12) months. 
During this pencd, we have made signitiCam p r o w  in nQcing the minimum operational load 
that our coal plants can omiotain. In addition, we have held extensive discussions with the parties 
involved to idcotify workable, cooperative solutions. As a nsult, many of our qualifying 
facilities have to rcduce or curtail their output during minimum lcad conditions. 
However, those agrctments have not provided an adequate resolution to our minimum load 
problem. Accordingly, we are in the p m u s  of developing a cun;rilment p d u r e  for 
implementation p u m t  to Rule 25-17.086 of the Florida Public Serfice Commission (FpSC). 
We anticipate Ning thh prucuiure with the FPSC as suon as it is complae. 

In addition, please be advised that FPC has now daennincd that it would not be operating an 
“avoided unit” with rhc characreristics specified in SectiOa 9.1.2 of our Negotiated Contracts for 
the Purchase of Firm Capacity and Energy from a Qualifyiag Facility (Negotiated Contracts) 
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during r n w u m  I Conditions. AS YOU know, Rul- -5--17.0832(4)(bJ of the ,TSC. 
Section 9.1.2 of OUL Negotiated ContnctS and F P C S  rariff governing the Methcdologj f:r 
Calculating Avoided Energy Costs on fie with the FPSC all provide for the payment of 'lj 

available energy C O W ,  rather than "firm energy costs" when the "avoided unit" would not ha\e 
been operated or is scheduled off. Please be advised that FPC will  be implementing rhese 
provisions of its conmcts, tariffs and the FPSC Rules effective August 1, 1994. To aid you IJI 

assessing the potential impacts of the implementation of the indicated contract, tariff, and FPSC 
Rule provisions, we are attaching data reflecting the manner in which the System Planning 
Depaament and the Energy Control Center forecast that the "avoided unit" would be dispatched 
on FPCs generation system during a typical week day and typical weekend day during the month 
of August, 1994. The attached data ais0 includes our forecasts of the prices we would pay for 
"as available energy" to qualifying facilities making d e s  based upon FPC's as available energy 
rate for a given hour. 

As you know, our cogeneration costs are passed M y  to our customers under the applicable 
FPSC Rules. Accordiagly, we have a duty to comply with the provisions of our contracts, 
tariffs, and the FPSC Rules. At the same time, we would welcoaw the oppomnity to discuss 
any adverse impacts that you perceive that the opeiation of these conaact. tariff and rule 
provisions may have upon your business o p e d o a ~  to determine whaher or not we can agree 
upon a mechanism to or avoid any such adverse impaas. Repnsentativw of FPC are 
available to immediately to discuss thcse matten. Please contact Lee Schustu ai (813) 824-6506 
regarding any questions conexning the scheduling of the "avoided unit" and Mea Honey at 
(813) 866-4523 regarding questions about potential cultailmenu. 

Robert D. Dolan 
Manager Cogeneration 

'on c0ntI;iCu & - . .  

c: L. D. Brousscau 
J. P. Fama 
M. B. Foley, Jr. 
A. J. HOMY 
L. G. Schustcr 

GENERAL OFFICE: 3201 Thmv-founh Sumat Sourh P.O. Sox 14042 Sc. hrwsburg, Florid. 33733 (11131 886-5151 
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Florida Pcwer Corzcration 
As-Available Energy Price Forecast 

For  the Month of August 1994 

T y p i c a l  Week Day 

AS 1991 

Typical Weekend Day ------------------- ------------------- 
1991 

Available Avoided Available Avoided 
Energy Unit Energy Unit 
Pr ice  Status Price Status 

AS 

Hour $/MWH (Option A )  $/MWli (Option A )  
i=iE=.iC===-^ =====a=== ========ill i===i===== =*===t=== 

1 
2 
3 
4 
5 
6 
7 

9 
10 
11 
12 
13 
14 
15 
16 
17 

19 
20 
21 
22 
23 
24 

a 

i a  

$18.46 
17.39 
17-27 
17.11 
17.15 
17.34 
20.76 
21.15 
22.00 
24.92 
29.43 
49.72 
53.60 
55.90 
55.20 
55.30 
55.25 
55.16 
52.87 
53-50, 
5 3 . 3 0  
49.24 
26.74 
21.47 

OFF 
OFF 
OFF 
OFF 
OFF 
OFF 
OFF 
OFF 
OFF 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 
ON 

OFF 

$20.14 
18.42 
17.38 
17.48 
17.35 
18.43 
21.23 
21.41 
22.19 
24.72 
29.08 
48,19 
50.15 
54.21 
54.33 

49.54 
49.52 
56.51 
51.55 
47.86 
30.15 
27.67 
22.46 

48.63 

OFF 
OFF 
OFF 
OFF 
OFF 
OFF 
OFF 
OFF 
OFF 
ON 
ON 
ON 
ON 
ON 
ON 

ON 
ON 
ON 
ON 
ON 

' ON 
ON 

OFF 

ON 

Note: ----- 
1) The hourly as-available energy prices shown above apply 

to qualifying facilities making sales based on FPC's 
as-available energy rate in that hour. In those hours 
when a qualifying facility is entitled to firm energy cost 
payments, those payments will be computed as specified by 
the qualifying facility's contract with FPC. 

2) The energy block size used to compute the hourly avoided 
energy cost is as prescribed by FPSC Rule 25-17.0825. 
projected energy block size is determined on an hourly basis 
based on the terms of FPC's contracts with qualifying facilities. 

The 

3) The status of the 1991 avoided unit is based on the unit 
characteristics defined in the contract for purchase of firm 
capacity and energy from the applicable qualifying facilities. 

4) This forecast is provided for planning purposes only. Actual 
as-available energy payments made by FPC will be computed based 
on the actual energy block size and avoided energy cost for 
each hour as specified by FPC's cogeneration tariff. 
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. .  _ _  
:o those ideas  and language when they f i l e  t h e i r  poschear::: 

:omments. 

MS. MILLER: And we’l l  s l i p  t h a t  d a t e  a week, a l s o .  

Je‘ l l  s l i p  the C S M ,  bas i ca l ly ,  a week on t he  r e s t  of the stuff. 

CHAIRRAN WILSON: All r i g h t .  

MS.  HARVTY: 
c_ 

We’ve got one f i n a l  i s s u e  t h a t  I‘d l i k e  i c  

iddress i n .  Rule 25-17.0832, and t h a t ’ s  avoided energy payments. 

rhat’s  on Page 2 9 ,  s t a r t i n g  on Line ‘17. 

S t a f f  has proposed t h a t  avoided -- 
COMMISSIONER GUNTER: What page a r e  you on? 

CHAIRRAN WILSON: 29. 

MS. HARVEY: Page 29. S t a f f  has proposed t h a t  during 

the times t h a t  t he  avoided u n i t  would have been dispatched, tha t  

qual i fying f a c i l i t i e s  be paid the  energy cos t  of t h a t  avoided 

un i t ;  and when i t  wouldn’t have boon dispatched, t h a t  QFs be paid i 

as-availablo energy. 

o r i g i n a l  Rulo 25-17.083 vas meant t o  do i n  p r i c ing  firm energy 

based on t he  lessor of the energy of t he  avoided uni t  and 

as-availablo energy cos ts .  

That is my undorstanding of what the 

Wo havo had some questions and co-nts t h a t  the 

wrding 

d i f f i c u l t  t o  ac tua l ly  implement, and I’d l i k e  t o  g e t  some 

comenta from the pa r t i e s  on whethor thoy think thoy could 

implement t h i s  language. Various questions arise, such as, how 

do you determine whether the voided unit would have been 

it 4 8 . n w  i n  tho proposed r u l e  i s  - vould be p r e t t y  

FLORIDA PUBLIC SERVICE C O ~ I S S I O N  
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h o u r ?  

unit? 

lot o f  

Xhat availabil 

Should seasona 

questions that 

. . -  . - '  
i t y  facc:: sz:.:::  I 

1 maintenan:? t e  

arise, and I ' d  11. 

o hear comments from the parties on this issue. 

HR. GILLETTE: Commissioners, speaking for Tampa 

Lectric, we expressed some concerns to the Staff about the 

anguage in the rule because it seems to imply that in our 

,ispatch of our system, we would have to do some additional 

alculations which would require dispatching a hypothetical 

woided unit, and so our dispatchers, on a hourly basis, would 

lave to actually put in the characterirticr 02 an avoided unit in 

heir dispatch and make many additional calculations in order to 

Letermine whether that avoided unit would have operated. 

We're concerned that that complicates our dispatchers' 

tour-by-hour activities unnecessarily, and that we believe that 

:he "lesser of" lanquage, the language that was in the previous 

rule which said, 'You will pay the cogenarrtorr based on the 

lesser of tha aystem avoided coat or the cost of the avoided 

unit,' 

lea. complication. 

gets you to th8 same place as the new language with a lot 

Son of- the difficulty we havo with the new language is 

that Tampa Electric already has cogenerators that are being paid 

on the statewide standard offer, or wlll ba paid on the statewide 

standard offer, when those avoided units would have come into 

service. And we believe that thoae units, based on the language 

FLORIDA PUBLIC SERVICE COMHISSION 
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,n the new rule, there ace at least two additional ca::-ls::z7,s 

:hat our dispatchers would have to do every hour, and t3 t h e  

!xtent that there would be another avoided unit that would ccme 

,ut of this hearing for Tampa Electric, there is yet anothe~ 

:alculation that our dispatchers would have to do. 

like the specter of multiple avoided units for our utilities 

:odd really complicate our dispatcher's job. 

mentioned, we have a concern that we. can run into some real 

pestions on whether or not that avoided unit, that hypothetical 

init that we have in our dispatch, really would have been 

3ispatched every hour; and should we have hypothetical forced 

wtages and hypothetical planned maintenance on this unit. . So we : 

! 
believe that the "lesser of" language will work on a hourly basis 

and accomplish what we think the Staff is attempting to 

accomplish. 

so we feel 

And as M s .  Harvey 

m. SEXTON: Without hearing any additional comments 

from the other utilities on feasibility and stuff, our concern 

with thia rule dealt with, to a large extont, tho Coaoiasion 

Staff's proposal to consider combined cyclo units as avoided 

&is.  urd the Commission's decision to do so i n  the last 

p l m i n q  hearing. 

Tho rssontial problem with tho way the rulo ia 

currently wocdod in that type of unit is that i f  the unit is 

avoided, there is no way to properly prico the energy that would 

have come out of that unit., btcau8e thero is no real proxy for it 

FLbRfDA PUBLIC SERVICZ CORRISSION 
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n the system. 

When you have a coal unit, you can do the l e s s e r  z :  

ecause you have got coal units running, and you can ident:fy 

,hen you would have expected the avoided unit to be running fccm 

I reasonable standpoint, and identify the lesser of because 

'ou've got when it's running and when it's not. The base load 

init tends to run close to its availability, and with the 

:ombined cycle unit running on gas, the energy price is very 

.inportant, because you art basically trading that off for the 

:spital costs if you're going to be taking a contract fo r  that. 

ind the accuracy of pricing of the energy is important to 

:ogenerators. 

L combined cycle unit on syrten to use as a proxy. You're 

3asically paying as available hcaure there isn't any combined 

cycle unit that you can say "that unit is on; the avoided unit 

would have been on. 

If you stay with the lesser of, and you don't have 

That's your price." 

Our preferonco, frankly, just to reduce uncertainty, 

would just take the projoctod dispatch of tho avoided unit that 

was used for pl8nning purposes and just spread that across the 

yaar. 

hypothotical, those hours is what you would pay the avoided u n i t  

price. Tho hour8 that it w u l d  not have been running, you'd pay 

the as-availablo price. That'r a sirplor model then actually 

having to do a hypothotical dispatch a d  do tho additional 

computations. 

And when that unit w u l d  have dispatched, according to the 

?LORIM PUBLIC SERVICE COUUISSION 
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AS far as vhether the unit really would d:spa::?. 3: 

lo t ,  you're basing your prices f o r  cogenerators on. t h e  asj~-;:::: 

:hat it's going to dispatch just this model; that it's qoir,q t o  

lave the availabilities and forced outage rates, and the economi- 

factors that are written down on paper. And I think if it was 

;cod enough for planning, it's good enough for putting an energy 

?rice in, at least €or purposes of saying when you expect it 

muld have run had it been built. 

MR. SEELKE: Commissioners, I'd like to comment on MK. 

Sexton's comments. 

We're already looking, on our system at.contracts with 

two avoided unit dater1 the '92 avoidod coal plant and a '95 

avoidod coal plant, both o f  which have slightly different heat 
I 

! 

~ rates to then. And we're already anticipating being able to 
. .  

I 
I handle mltiple avoided units.. 
i 

?ron the standpoint of not b d n g  able to properly 

represent a combined cyclo if you don't have one on your system, 

that's really not A problem becaus* it wind8 up b i n g  the 

combined cycle's cost, which is a function of its heat rate and 

f w k  coat, which gets compared with your system incremental cost. 

S@%ek r8aZiy a cost comparison. 

you*re burning gas or any other fuel, and if you don't have that 

on your system, it still can blend into tho economics. 

like we do broker quotes, whether we're buying something f rom 

another utility that we don't have on our system is irrelevant. 

% 
And you can do that whcthcs 

It's just 

FLORIDA PueLic SERVICE: COWISSION 



1 't's a cost issue. 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

' 13 

14 

15 

16 

17 

If 

1s 

2( 

21 

2; 

2 :  

2 ,  

2 

SO I don't think that's a real concern and we car. 22 :: 

ourly. 

The economic dispatch, though, involves really tro 

onsiderations on the unit. One is was the unit started up? And 

,econd, what level did it run if it was started? 

And I think that start-up considerations on multiple 

ivoided hypothetical units would make the dispatcher's life very 

mmplicated in terms of calculating recommitment schedules, on 

md on and on. I can see that would be a apot at which you would 

lot want to take on. 

The decision, though, if you ignored that complexity, 

ind said "We'll just look at the incremental cost curves every 

lour and see whether the avoided unit has a cost that's lower 

than the incremental cost curve, which means it would have been 

iispatched, or i f  the avoided unitr cost is higher than the 

incremental cost curve that exi8ts for that particular hour, it 

would not have been dispatched: 

comparison that w can incorporate into our economic dispatch and 

pricing. 

intant of the prdpe8ed Staff rub. 

And that's sort of a simple 

And that'r a little -- I think that meets with the 

I night -- I've got some ruggosted wording additions 

that are not in my comments on the proposed rule that I'd just 

like go ahead and introduce at thir time. 

25-17.0832(4)(b). Page 29. 

It's on 

FLORIDA PUBLIC SERVICE C O ~ I S S X O N  
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The language I would l i k e  t o  add s t a r t s  . d i t 3  : : : e  -:, - _  

'To  t h e  e x t e n t  t h a t  the avoided u n i t  would not have been 

!conomically dispatched,  the avoided energy c o s t  s h a l l  be :he 

i s -ava i lab le  avoided energy cos t  of t h e  purchasing u t i l i t y . "  

Chat's f i n e .  

:hese per iods ,  f i rm energy purchased from qual i fying f a c i l i t r e s  

; h a l l  be t r e a t e d  a s  as-avai lable  energy fo r  purposes of 

ietermining the  megawatt block s i z e  i n  2 5 - 1 7 . 0 8 2 5 ( 2 ) ( ~ ) , "  w h i c h  

there the s a f e l y  energy ca l cu la t ions  a r e  referenced. That gets 

1s a block size t h a t ' s  v a r i a b l e  for  as-available energy 

:a lcu la t ions ,  and e s s e n t i a l l y  vhen the  u n i t  would not have been 

i ispatched,  t h e  p r i ce  t h a t ' s  paid -- but the QF is  generating -- 

What I 'd  l i k e  t o  add is t h i s  language: "During 

rhe p r i ce  t h a t ' s  paid a t  those hours is bas i ca l ly  an as-available 

p r i c e  for t h e  energy t h a t ' s  being del ivered.  And t h a t  gives you I I 

I 

ca lcu la t ing  the as-available energy block s izo ,  every qualifying i , 

j 

a var iab le  block s i z e  from t he  standpoint of ca lcu la t ing  the 
I 

aS-aVaihblQ energy. i 

HS. XARVZY: We Support t ha t .  I think t h a t  i n  terms o f  I 
I 

i 
f a c i l i t y  vho is boing paid t h e  as-available energy pr ice  should 

I 
be. part of that block s ize .  So I support tha t  language. I 

m . 1 ,:*. - 
Nit. S&tLK&: And when tho a r - ava ihb le  pr ice  is  above ! ;* j 

t h e  voidad unit's pr ice ,  then tho block s i z e  diminishes by t ha t ?  ! 

M. HARVEY: YQS. When they are boing paid t h e i r  ! 

avoided u n i t  energy cost  they should not be pa r t  of the 

as-available energy block size. 

FLORIDA PUBLIC SERVICE COWISSION 
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In terms of addressing availability, forced O U C ~ ; ~  

:ates and maintenance, I hadn't really considered that until r 

jaw some comments of some other parties here. 

:hink about how to do that. It may wind up being fo r  forced 

mtages we merely adjust the block size to an expected value 

>lock size. 

lave to do some thinking, and I'd like to reserve the right to 

Jut some language in on our comments that I think I'd like to 

just go back after the hearing and think about. 

And 1'11 have :$ 

That's one thought on the top of my head. But r ' d  

MR. CORN: John, the only thing, when I think about, 

and maybe discuss here too, is some of the discussion seema to be 

centering around the whole block of the units is dispatched. 

What arc we going to do, or how should we approach then if the 

unit is only partially dispatched? 

nu. SEELRE: Dennis, that's a good point, 

refinement. If we had the avoided wit, i f  we spec 

the full load heat rate but incremental heat rater, 

and another 

iied not only 

we could 

reflect partial dispatch of the avoided unit, which would be -- 
would b. anothor refinement. We could handh that. 

1(11. CQRN: Yeah, I see it would be, and if -- that most 
likely it could be handled -- I just wondered i f  the price that 

you would end up paying would be that much different than the 

price you would get to on the "lesser of" comparison. 

MR. SEELKE: I don't think it would be that much 

P~ORIDA PUBLIC SERVICE CO~~ISSION 
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is  r e f e r r i n g  t o  i s  those hours where i t ' s  -- you're i n  a t*d i l :qk :  

zone between t h e  u n i t  i s  o f f  o r  t h e  u n i t  i s  f u l l y  running, and 

you've got  the -- the avoided u n i t  would have been p a r t i a l l y  

running and p a r t i a l l y  loaded, and t o  r e f l e c t  t h a t  refinement 

requires  t h a t  w e  -- ins tead  of having j u s t  a f l a t  out  opecating 

c o s t ,  w e  r e f l e c t  t h e  opera t ing  c o s t  over the range of possible 

u tpu t s  from the avoided u n i t  

HR. CORN: Rather than j u s t  having a heat r a t e  s e t  

o i n t  then you have t o  have t h e  whole incremental heat  r a t e .  

HR. SEELKE: You have t o  have the whole incremental I 
I 

e a t  r a t e .  And t h a t ' s  how we dispa tch  our o m  f a c i l i t i e s .  I 

on ' t  think i t  would be a problem t o  put  it i n  there. I don't  I 

h ink  i t  would change the p r i c ing  t h a t  much, bocaute I f ee l  you j 

rould be re f in ing  the  c a l c u h t i o n  wi th in  a band o f  hours tha t  you I 
I 

i 

I 

rere ne i ther  f u l l y  loaded nor shutdown. 
1 

PIR. C O N :  Yeah. I 
I 
i ?sR. S t t L x t :  I don't mind doing it i n  order t o  get  a 
i 

Attlr wre &ccutaey. The computor doesn' t  mind doing i t  e i t h e r ,  

, .  
KR. BWSLEY: Conaissioners, w. w u l d  suggest t o  you 

tha t  the ex is t ing  language of t h e  r u l e  producer d o l l a r  fo r  dol lar  

the same level  of compensation that  a l l  of those varioun 

recalculations and permutations would require. And fir. G i l l e t t e  

?LORIDA PUBLIC SERVICE CO?WISSION 
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COMMISSIONER BEARD: Before you do t h a t  le: me a s k  

i t a f f ,  because the f i r s t  ques t ion  t h a t  pops i n  my mind is whar 

ice we f i x i n g  here  o ther  than  the  opportunity f o r  a nuclear 

?ngineer t o  be employed i n  these  ca l cu la t ions?  What's broken? 

MS. HARVEY: Basica l ly  what's broken is t h a t  we're 

ge t t ing  more and more cogeneration there ,  and we're facing 

questions i f  t h e  qua l i fy ing  f a c i l i t y ,  o r  the avoided u n i t ,  would 

'lave been f u l l y  dispatched under t he  e x i s t i n g  language, t h e r e  i s  

io problem. 

turned on under the e x i s t i n g  language, t he re  is no problem, he 

ge ts  paid as-avai lable .  

turned on, then ins tead  of g e t t i n g  paid, say, 501  based on his 

f u e l  t h a t  t h a t  avoided u n i t  would have been turn on, and 50% 

based on as-avai lable  energy cos t s ,  he would be ge t t i ng  paid 1 0 0 %  

as-available energy cos ts .  So I think he would be get t ing paid a 

I f  t he  qua l i fy ing  f a c i l i t y  would not have been 

I f  t h e  Q? would have been p a r t i a l l y  

l i t t l e  b i t  lower pr i ce  under the e x i s t i n g  ru les  than i f  we 

r e f l e c t  t he  dispatch of t h a t  avoided unit .  
. .  

COlQIISSIONER BEARD: Well, for example, on Christmas 

tvcwh.t m l d  t he  cogenerator have been ge t t i ng  paid? 

significantfy less than they -- 
HS. €lARVCY: Y e s .  On C h r i s t m s  Eve the  

incremental -- 
C O ~ I S S I O N Z U  BURD: HOW would you use tha t  a s  an 

example? In o ther  words,.we know on Christmas Eve they -- 

PGORIDA PUBLIC SERVICE CO?X'IISSION 



1 

2 

3 

4 

5 

6 

7 

0 

9 

10 

11 

12 

13 

14 

1: 

1C 

1: 

1t 

l! 

2( 

2. 

2 :  

2 

2 

2 

MS. HARVEY: They would have been paid the or.p:~-: :::: .. 
E their own unit, because the incremental energy cost of ~ 5 s  

tility was much higher than that of the avoided unit; therefzre, 

e would be paid as if he were f u l l y  dispatched based on his own 

nergy cost. Basically it's -- 
COMHISSIONER BEARD: That's right. They get paid the 

essez o f .  

MS. HARVEY: And the lesser of is meant to mimic the 

ispatch of the unit. 

COMMISSIONER.BeRRD: That raises the question. There 

! 
Ids been comments about cogenerators getting paid -- I guess 

;hat's just on as-available they get paid system average period? 
. .  

! 
~ 

AS. HARVEY: They get incremental enorgy cost for 1 
I 

Is-available. I f  they are an as-available energy customer they 1 
! 

let the incremental cost; what it would cost to generate the next. 

,lock of power. 
[ 
I 

CORUISSIWR B~ARD: Not system average. I 
1 
i 

I 

AS. iiARWY: NO. 
I 

COIQUSSIONER C U L E Y :  H o w  far down do you take these , 
cottnenntr bofore they are cost effective? 

this one of thoqo'thingr where it level8 itself out without all 

of the refinornnts, or -- I mean we have been trying to eliminate 

all the peaks valleys and various and sundry thing.. 

rcfinmcnts are we cresting peak8 and valleys, or will it finally 

straight line itself? 

I mean, you know, is 

With the 

FLQRXDA PUBLIC SERVICE COMISSION 
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RS. WVEV: That 's  b a s i c a l l y  why I ' m  askin; ~ 5 : ~  

Iuestion. I t h i n k  t h a t  the Language tha t  we've proposed has 

i o t e n t i a l  o f  much more -- of more accu ra t e ly  paying the 

p a l i f y i n g  f a c i l i t i e s  what they should be pa id .  And t h e  quest:_:: 

.s r e f in ing  i t  t o  t h a t  ex ten t  going t o  cos t  so much t h a t  i t ' s  P.C: 

rorth i t;  t h a t  we're a l ready close, very c lose  t o  being J C C U C ~ ~ C I ,  

knd t h a t  t h i s  refinement i s n ' t  worth i t .  And t he  question LS, 1s 

t t  worth i t ?  

COMMISSIONER EASLEY: Because I ' m  hear ing about a l l  t h e  

refinements but I ' m  n o t  hearing about whether i t ' s  worth i t .  I n  

€ a c t ,  one company said it r e a l l y  i s n ' t  going t o  make t h a t  much 

3 i f  f erence. 

RR. GIACALONE: Conmissionerr, may I make a proposa l  os 

suqqestLon? Perhaps the e a s i e s t  way t o  do it t o  make i t  l e s s  

complex is, you take a l l  the f ixed costs and you put  i t  i n  the 

fixed por t ion  of t h e  p a p e n t ,  and t a k e  t he  energy cos t ,  take the 

average - I think most of us would bo wi l l ing  t o  l i v e  w i t h  the 

average -- t h a t  would s o r t  of make it easy for  the u t i l i t i e s  t o  

ca lcu la te .  I t  would ce r t a in ly  make it eas i e r  f o r  US t o  f igure 

aut what wo*m q e t t i n g  paid, and it would make i t  a h e l l  of a l o t  
.. 

I le.. c0Bpl.x. 

i m. NIXON: B e  glad to .  (Laughter) 

E(R. S E I D W :  Oh, please, no. W e  wouldn't live w i t h  I 
i 

t ha t .  

RR. GIACALONE: The other suqqcstion. which would make 
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t just a s  easy, i s  flow through the actual cost; :he a~:-.: 

[ield cost, let it flow right through. 

MR. SEELKE: I think that's what we're trying to El;ilze 

)ut how t o  determine is the actual fuel cost, which is a functinn 

,f how the unit would have been dispatched. 

MR. GIACALONE: I'm saying the actual fuel cost on the 

m i t  that you've got. As consumed. 

MR. SEELRE: We're talking about a hypothetical unit 

:hat would have been built -- 
HR. GWTON: I'm talking about the unit that I built. 

MR. SEELKE: Your Unit Or unit? 

MR. GIACALONE: Hy unit. 

MR. SEELKt: I'm not going to pay your actual fuel 

cost. 

HR. GIACALONE: Why not? 

UR. SEELKE: You're going to havo to compete under an 

umbrella of total avoided coat. If your fuol coat. are out of 

line, the heck w i t h  you. 

MR. GIACUONIC: Supposo thore vaa a mechanism vherc we 

could get togother - 
BIB.. StZLXE: You want to fuol adjuataent mechanism f o r  

your projoct and I'm not giving it to you. NO way, pal. You 

want to bo a utility; file an application and earn 13% return. 

C ~ I R ~ I A N  WILSON: I wish you wouldn't beat around the 

bush. ( Laughter 1 
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MR. TREY: I've got some Citcus pecplo "ho '.r:jy: ::.?:? 

ere some more utilities at home. 

MR. DEAN: Could I ask Mr. Seelke a question abou: h:s 

lroposal? 

Does your proposal account f o r  the fact that there is a 

ot more blocks of QF -- if 
iispatch, your system incremental heat rate never really changes, 

bxcept for the purposes of paying the lesser of calculation. HCW 

lo you account for  the fact that you add 200, 400, 600, 800 maybe 

.,OOO megawatts of power on different units with different heat 

rates over the next six to eight years. Then in 1998, when 

hypothetical units are put in yaur 

rou're doing this calculation, those units have never really been , 

iut into your heat rate curve; so you never have really added 

:hat last unit. 

I 

PIR. NIXON: Jim, even though those units are not built, 

that power is being automatically put into our system and all of 

those firm contracts are being tele~etored from the generator for 

3utput into our rystem so we know what they are doing. The units 

that we have on line are being dispatched to serve the rest of 

the load that's needed. 

So, therefore, it's our incremental price of our units 

that are left that's being compared. So y. are not dispatching 

those units, they are automatically flowing in kilowatt hours 

into our system, in energy. And now we have a fixed price that's 

calculated based on a heat rate at cents per million BTUs of fuel 

FLORIDA PUBLIC SERVICE COHHISSION 
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sost. So that creates a number that's there. AltS,cuqn i z  

:hanges monthly but i t ' s  consistent every hour. 

just a simple comparison with each unit's individual cost 

compared to your incremental hourly cost. 

SO then 

So you could have ten dozen different units with 

different heat rates and different fuel costs, and all of them 

could be compared to your incremental system cost hourly, and 

figure out under the proposed language or the existing lanquage, 

with just a modification of the block size, to account for that. 

SO it's a comparison that we are talking about, and the utility 

is going to continually dispatch its systei based on its units, 

and the load that it sees that it needs to supplement. 

MR. DEAN: But my point is that that is a static 

analysis; in fact, if you had added that firit block of 

cogeneration, your own system heat rate would have been altered, 

and with the next block would have been altered again. So what 

we ace doing is fixing it. 

MR. NIXON: It's already altered. 

M. SCCLM: It's already altecod by the fact that the 

units - ii w are serving, and let'# suppose that ve have 2000 

&mtts  o f  QF purchases on an hour and *n have a load of 6000 

megawatts, so vo had 4000, our incresental heat rate of our 

.. 

generation exceeds 4000 megawatts. 

fact that there is 2000 megawatts of purchases coming in. 

It's already altered by the 
! 

And as 

we -- I mean, if all those 2000, and suppose they are not 
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ilemetered in just assumption, our dispatcher ~ c u l d  :b.:::< 

trving 4000 megawatts of load with his system. 

~~ 

MR. NIXON: And the point, to get back to what I t h i n ; (  

3u were saying, if we put them into our dispatch, we would p u t  

hem in at that average fuel price that we were paying, all 

ight, which is that heat rate times that price of fuel. 

et's say that we did that. 

ost goes below that price and we want to call that cogenerator 

nd say, "How about move your unit dowr?" 

And 

What happens when the incremental 

well, we won't be able to do that so we will end up 

He will stay on the line; we will moderate our aying him. 

n i t s ,  and, therefore, our incremental costi, incremental hourly 

osts, at that point should go below the cost of that unit. And 

hat's when we pay him the as-available price. 

. .  

When the incremental cost of our units goes above that., 

.hat's when wo pay him that lesser of that fuel cost of that 

mit. 

:t will always be a static, even if you included' it, it would 

;till bo a rtatic comparison kcauso I don't have tho control t o  

.I- him swing his unit. 

So it doosn't need to be i n  the dispatch to make it work. 

m. BWLI!Y: Commissioner, if I could hand out this 

chart, it 8ight help to see graphically what we are talking 

about. 

C I U I M  WILSON: Paul. I wasn't clear from your 

comments whether you ace supporting the Staff proposal or the 

FLORIDA WBLIC SERVICE CONRISSION 
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'xisting language in the rule, oc whether you are i n  a scs:zlc_ 

.o do ei:her one. 

MR. GILLETTE: Commissioners, while Hr. Beasley is 

Landing those out, I'll go ahead and get started. what this 

bxample is designed to do is to demonstrate that, in the case 

:hat we show here, that the hourly incremental costs would be :+e 

;ant whether you use the new language, which is the avoided u n i t  

jperated method, or the lesser of method. And what we are  

;howin9 here is a little example on the Tampa Electric System 

#here we show that over on the left-hand side the avoided unit 

,peratad method, if we assume for a second that our avoided unit 

is a combined cycle unit', WO would dispatch Big Bend first, then 

jannon Station, and then the hypothotical combinod cycle before 

3ur CTs,  based on the incremental costs that we show there on the  

left-hand side of $15 per negawatt hour for Big Bend; 20 f o r  

Sannon; 40 for the combined cycle; and $60 per megawatt hour for 

the CT. 

The third bar there is tho load levol, and you can see 

that what our dispatchors would do would k to make one run, one 

dfrpatch calculation with tho cogenoration in, and one 

calculation wlth-It out. And tho not roault Is shown on the 

bottom of tho pago there. 

Gannon Station's cost of $20 por hour; one-half at the combined 

cycle unit'a cost at $40 per megawatt hour; and tho net effect 

under the Staff's proposed language would be $30 per megawatt 

The avoidod cost would be one-half at 
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iour . 
Over on the  right-hand s i d e  we show the o l d  1an;ua;. 

.he l esser -of  language, and you can see t h a t  t h e  combined cyc:. 

i n i t  is not  shown i n  the dispatch i n  t h i s  case.  

i r t ua t ion  the  avoided c o s t  ca l cu la t ion  would show one-half Gannon 

i t a t i o n ’ s  c o s t  and one-half ACT’S cos t .  But since the CT has a 

j rea te r  c o s t ,  $60  per megawatt hour, then t h e  avoided u n i t ,  whlch 

ts $40 per megawatt hour, we would c o s t  t h a t  portion of the 

mergy a t  t he  combined cycle u n i t ’ s  cos t .  

:hen, would be t he  same. 

uegawatt hour. 

I n  t h a t  

And the ne t  e f f e c t ,  

We would pay the cogenerators $30 per 

I 

I So we bel ieve  t h a t  the lessor-of language gives the 

I 

I 
I 

:ogenerator, d o l l a r  f o r  d o l l a r ,  the  s u o  aaount a s  the new 

language, while s implifying the  ca lcu la t ions  s ign i f icant ly .  i 
I 

i CORMISSIONER EASLEY: Does anybody have any 

disagreement with t h a t ?  

m. CORN: I don’t nece r sa r i ly  h a w  a d i f f e ren t  

opinion; i n  fact, I would p r e t t y  m c h  support those two 

calculat ions.  But you should ond up with f a i r l y  Close the same 

valuec as  f 8 r  a# an hourly incremental basis. 
- 

5 The language t h a t  S ta f f  has propa8ed, and t h a t  I t h i n k  
,‘- 

John has d i f i e d  t o  incorporate more of t h i s  uni t  being included 

i n  the dispatch,  is something you always 8.0 as  par t  of 

individual negot ia t ions,  pa r t i cu la r ly  i f  the u t i l i t y  ended up 

having dispatch control  over t h e  uni t .  What the u t i l i t y  would 

FLORIDA PUBLIC SERVICE CO~ISSION 
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lave  to do i s  come up with a calculation. aut as -Fat <::-- 

>n a standard offer basis, the lesser-o€ comparison, r : h l n k ,  

3ets you to the same point. 

2 -  

HS. HARVEY: I don't know if everyone is finished, bu: 

I think that this is probably a good issue to deal with in 

post-hearing comments. It's one that I think some people would 

like to have a little more time to think about. It's pretty 

complicated, and I would suggest that people, if thty have 

opinions on which language they like and why, that they address 

that in their post-hearing comments. 

CHAIRMAN WILSON: Paul, are you all in a position to 

respond today to Staff? 

HR. SEXTON: I think our initial response is ptrhaps 

that Florida Powtr Corporation's proposal rounds workable, and 

would achieve the result that we are looking for. 

MR. BEASLEY: Would that proposal include doing all 

this unnecessary dispatching? That's out concern. 

HR. NIXON: No. . 

MR. SCELKE: We can deal with the lesser-of method. I 

think that both the proposed rule and the existing rule hit the 

s a y  spat but is just stated differently. And I think the -- 
COMIISSIONER GUNTEX: I think OD. o f  them requires a 

little mare effort. 

FIR. SEELXE: No, to do the lessor of wo would have to 

figure out whether the unit would have been. We would have to 
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lave the hea t  r a t e ,  and whatnot. 

rhethec i t  would have been economically dispatched i n  :he 

.anguaqe i n  the proposed r u l e ,  I wouldn’t p ~ o p o s e  t h a t  we 

r c tua l ly  d i spa tch  t h e  u n i t  a s  a cost  -- i t ‘ s  a comparison of  

:os t . 

And I t h i n k ,  in terms -f 

So I would i n t e r p r e t  them t o  come t o  the same point a s  

rel l .  It’s j u s t  a matter Of semantics a s  t o  whether we a re  

i c t u a l l y  going -- and I th ink ,  Gordon, maybe you were looking at 

i t  as i f  we a c t u a l l y  had t o  d ispa tch  i t ,  and I was never going t o  

lo t h a t ,  conceptually, .  I was j u s t  going t o  look a t  the cost  and 

3et t o  the same poin t .  

the o ther .  

So it’s s i x  o f  one and haif  a dozen of 

COMnISSIONEI? WLZY:  Well, i t  sure bounds t o  me like 

you don’t  need an awful l o t  of post-hearing comMntr other than 

to make sure i n  your own ca lcu la t ions  t h a t  i t  is half  a dozen of 

one and s i x  of t h e  other .  Ny i n c l i n i a t i o n  vuuld bo t o  go w i t h  

whatever is t h e  oa8ios t  vay of g o t t i n g  you t o  the s a ~ e  answer. 

XR. SESLXG: I agreo. 

Codssionmr, I think t h e  only addition I would -- I 

. .  

..a- ?+ - 
th. variable block s ize  fo r  as-available needs to  be 

B 
fn o i t h e r  the ex i s t ing  hnguagm or tho proposed 

... ,,:.-$ 
language, kcahso I think tha t ‘ s  a r o f i n o m t .  

~ I S S L W E R  EAsLZY: Woll, what I am hoaring is tha t  

t he  l e s s o r  of ,  oc whatever 1s the ea8ie.t language with the 

block, gets you t o  the same thing, and t h a t  nobody has any big 
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ib jec t ion  t o  t h a t .  

MR. SEELKE: Right,  exac t ly .  

MR. CORN: Right, and we would support a l so  tha t  YOU 

reed t o  change the  var iab le  block size as  well .  

C?IAIi?mN WILSON: Okay. Nex t?  

HS. HARVEY: That 's  a l l  I have on t h a t  rule .  I d o n ' t  

- 
:now i f  anyone e l s e  has any other i s sues ,  

CHAIRMAN WILSON: Are there  any more comments on th i s  

:ule? 

HR. HAM: Yes, Commissioners, I have one comment. 

I n  our prepared comments here  wo talked about an issue 

:hat has  been discussed beforo in deal ing with remarketing o f  

excess QF capac i ty  and energy. 

ru le  is the  one t h a t  should address tha t ,  or a t  l u s t  t r y  t o  

And YO think that t h i s  par t icu lar  1 

1 

address t h i s  p a r t i c u l a r  isruo. 

CHAIRMAN WILSON: N W ,  that's tho cas. t h a t  came before 

us on agenda and va docidod tha t  w vould postpone tho decision 

u n t i l  w could got  through t h i s  ru le  proceeding? 

ItA. EWX: That's correct .  Thoro is an ex i r t i nq  rule 

t a b  f.fk* about t h i s  pa r t i cu la r  s i t ua t ion ,  allowing if t h e  

i 
I u t s l i t y  has otcess Q? capacity and energy t o  nor aarket i t  a t  

o r iy ina l  cost .  

t h a t  the  Commission reviewd,  w. have brought that before the 

I 
i 
I 

And in our M S  Cedar m y  s i tua t ion ,  a contract 

I 

Commission, par t i cu la r ly  for a negotiated contract ,  w would like I 

t o  have meopportuni ty  where we have taken a l o t  of  time in 
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hfEhfORrWDUM !3 OPPOSITION TO hfOTIONS TO DISAZISS 
FLORDA POWER CORPORATION'S AMENDED PETITION 

Pursuant to Rule 25-22.037 of the Florida Administrative Code, Florida 

Power Corporation ("FPC") submits this mernoranduni in  opposition to the 

motions to dismiss filed herein by Orlando Cogen Limited, Pisco Cogen L!d., 

Lake Cogen Ltd., hletropolitan Dade County and Montenay-Dade Ltd., and 

Auburndzle Po\$zer Partners, Limited Partnership 

I3TRODUCTION 

. FPC initiated this proceeding to obtain a Declaratory Siatement confirming 

that the manner in whic,h FPC deternunes when to pay cerhin Qualifying 

Facilities ("QFs") "as-available" energy payments instead of "firm" payments 

complies with Rule 25-17.0532 of the Florida Administrative Code and with the 

orders of the Commission approving FPC's contracts with those QF7s.l Various 

D o s e  orders are: Order Ho. 24099, issued Februvy 12, 1991 in Docket No. 90@17-EQ, 
in  re: Petition for Ao~rovz l  of co-peneration between Florida Power CorDoration ;md Seminole 
Fertilizer Cormration; Order NO. 24734, issued July 1, 1991 in Docket No. 910401-EQ, 
retition for Aonrovil of C o n l r a a r  Purchase of Firm CaDacity and Enerev bv Florida POWE 
- Coruorztion; Order No. 24923, issued August 19, 1991 in Docket No. 910549-EQ, hn 
Petition for A D D r O V d  of Contracis for Purchase o f  Firm Ca~2ci tv md Enerm between Ecopeat 
- Avon Park and Florida Power Comorztion; and Order No. PSC-92-0129-FOF-EQ, issued Mvch 

(continued.. , )  



QFs intervened in this proceeding and moved to dismiss FPC's Petition on 

jurisdictional groundcbr, at a minimum, suggested that a n  evidentiary hearing 

pursuant to Section 120.57, Florida Statutes, should be held. (Staff 

Recommendation, Docket No. 940771-EQ, October 6, 1993, p. 4 [hereafter "Staff 

Kec."]). 

O n  October 6,  1994, the Conirnission's Staff issued a recommeiidztion to the 

Commission that ,  in its belief, the real issue was whether FPC's implementation 

of ;he pricing mechanism in Section 9 .1 .2  \vas consistent with the Commission's 

rules and orders approving the Xegotiated Contract?. ( Id . ,  p. 5 ) .  That issue, 

.according to the Staff, involved disputed issues of material fact and, as a result, 

the controversy was not well suited to a declaratory sbtenient proceeding. For 

this reason, the Staff recommended tha t  the Commission decline to ans\i'er FPC's 

petition but noted that its recommendation was not intended to prevent "affected 

parties from seeking the appropriate relief before the Commission."(fd., p. 7). 

FPC responded to the Staffs concerns by filing a n  Amended Petition 

requesting an adjudicatory proceeding under Section 120.57, Florida Statutes, and 

expanding the scope of the proceeding to include the method by w'hich FPC has 

implemented Section 9.1.2.  By Order dated November 21, 1994, the Commission 

converted the docket to an evidentiary proceeding effective October 31, 1994, the 

date FPC Ned its Amended Petition. 

That Order further granted the QF's petitions to intenrene and transferred 

the QFs' motions to dismiss to the evidentiary proceeding. FPC was provided a n  

'(. . .continu&) 
31, 1992 in Docket No. 900383-EQ, In re: Comulaint of CFR-BioGen Corporation aeainst 
- Florida Power Cormration for al leEed violation of Standard Offer Contract and request for 
dtrtirmination of substantial interests. 
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opportunity to respond to the motions and any amended motions to dismiss that 

might  I be filed. The QFs elected to amend their motions to dismiss, challenging 

the Commission’s jurisdiction over FPC’s Amended Petition. We will 

demonstrate herein that the QFs’ challenge to the Commission’s jurisdiction is 

nieritless. 

BACKGROUSD 

In 1991 and 1992, FPC entered into negotizted contracts with cei?ain QFs 

for the purchase of energy. The Commission revkved and approved each of 

these contracts. Among other thinzs,  these contracts specify the method by which 

FPC will calculate the amount of firm payments that FPC will make to QFs for 

energy that FPC purchases from those QFs. The contracts also spe i fy  the 

method by which FPC will determine when to pay QFs firm payments and when 

to pay QFs as-available payments for energy received by FPC from the QFs. 

Specifically, Section 9.1.2 of these contracts provides: 

Except as oihemise provided in  Section 9.1.1 hereof, for each billing month 
beginning with the Contract In-Senice Date, the OF will receive electrii 
energy payments based on the Firm Energv Cost calculated on  a n  hour&: 
hour basis as follows: (i) the prcduct of the average monthly inventory 
charge out price of fuel burned at the Avoided Unit Fuel Reference Plant, 
the Fuel Multiplier, and the Avoided Unit Heat Rate, plus the Avoided Unit 
Variable 0 & M, if applicable, for each hour tha t  the Company would havg 
m a  unit with these characteristics-oprating; and (ii) during all othe 
hours, the energy cost shall be equal to the As-Available Energy Cost. 
(Emphasis added). 

5 

The operating chzracteristics of the coi~tractually defined unit specified in Section 9.1.2 
of Florida Power’s negotiated contract with CFR BioGen provides for a heat rate curve rather 
han a specific avoided unit heat rate. In  dl oilier respec& Section 9.1.2 of the CFR BioGen 
contrxt  is the same is the other negotiated contracts, and the pricing mechanism zpplies in the 
sane manner. 
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Under the explicit terms of this provision, FPC is obligated to pay QFs firm 

energy payments for the hours that FPC would operate a hypothetical "unit" 

having the characteristics specified in this provision. These contrackally spzcified 

characteristics -- namely, the averzge monthly inventory charge out price of fuel 

burned at the Avoided Unit Fuel Reference Plant; the Fuel hlultiplier; and the 

Avoided Unit Heat Rate; plus the Avoided Unit Variable 0 & &I, if zpplicable 

-- provide the necessary and sufficient informztion that FPC needs to calculate a 

.firm. energy cost, which, in turn, is taken into account by FPC in determining 

whether FPC would dispatch that  " u n i t "  on or off to meet FPC's energy needs 

"on a n  hour-by-hour basis." 

The QFs have put FPC on notice that  they dispute FPC's method of 

determining when to pay QFs firm payments a distinguished from a - a v d a b l e  

payments. The QFs insist that FPC is directed by Rule 25-17.0832, F.A.C. ,  to 

look beyond the express terms of Section 9.1.2 of the negotiated contract in order 

to determine when firm payments must be made. According to the QFs, FPC 

must make firm payments during zil hours when a "real" unit would operate, 

taking into account the myriad operating characteristics that such a "real" uni t  

might possess. According to the QFs, a "real" unit would not cycle on and off 

on a n  "hour-by-hour" basis like the "unit" specified in the negotiated contract, but 

would operate more continuously. 

Of course, the QFs favor their interpretation of this Commission's rules and 

the negotiated contracts because the QFs believe that they will receive 

substantially greater energy payments if payments are calculated on that basis. 

The QFs would reap the benefit of their interpretation at FPC's ratepayers' 

expense. 
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In due course, FPC will seek to recover from its ratepayers the cost of the 

payments that FPC is making to QFs pursuant to the negotiated contracts that this 

Commission has approved. In order to put to rest any question about the 

propriety of the method that FPC is following in calculating the energy payments 

tha t  it is making to QFs, FPC initiated this action to have the Commission 

determine tha t  the procedure for calculating those payments set forth explicitly in  

Section 9.1.2 of the negotiated contracts which FPC has implemented is lawful 

under'Section 366.051, Florida Statutes, and complies with Rule 25-17.0532(4)@) 

and the orders of the Commission approving the negotiated contracts. 

ARGUhElvT 

The Commission plainly has jurisdiction to resolve FPC's Amended Petition. 

At the outset, it is important to recognize that  Section 366.051, Florida Statutes, 

authorizes this Commission to regulate the purchase of power by an electric u:iiity 

fTom a cogenerator. That section provides that  "[tlhe electric utility in  whose 

senice area a cogenerator . , . is located shall purchase, in accordance uaith 

applicable law, all electricity offered for sale by such cogenerator . . .; or the 

cogenerator. . . may sell such electricity to any other electric utility in  the state." 

The statute further provides that "[tlhe commission shall establish guidelines 

relating to the purchase of power or energy by public utilities from cogenerators 

. . , and may set rates at which a public utility must  purchase power or energy 

from a cogenerator . . . ." Section 366.051 thus confers upon the Commission 

the broad and exclusive authority to regulate precisely the subject matter of this 

proceeding, namely, the rates at which FPC is purchasing power from the QFs. 

See, $5  366.051, and 366.04, 366.06, Florida Statutes. 



i 
In order to carry out this statutory authority, this Commission h a s  

promulgated extensive rules regulating the relationship behveen public utilities, 

such a s  FPC, and cogenerators, like the intervenors in  this proceeding. See, 

Rules 25-17.080 - 25-17.091, F.A.C. These rules authorize and govern the 

negotiation of contracts between utilities and cogenerators for the pwchzse of 

energy from the cogenerators. Among other things, the rules sFciiy the 

determination of capacity and enerxy payments to QFs. See, Rules 25-17.052, 

,0825, ,0832, F.A.C. Further, these d e s  specifically provide for Commission 

. review of contracts negotiated between utilities and cogenerators 2nd for a 

determination by the Commission whether those contracts are "prudent." Rule 

25-17.0832(2). In this regard, the Commission's d e s  provide t h a t  "[flirm energy 

and capacity paymenfs made to a qualifying facility pursuant to a separately 

negotiated contract shall be recoverable by a utilit-j through the Commission's 

periodic review of fuel and purchaed power cos& if the contract is found to be 

prudent . . , _ "  Rule 25-17.0832(8)(a), F.A.C. 

Thus, as the Commission's Staff concluded in a pardlel proceeding 

involving one of the negotiated contracts at issue here, "[p]ursuant to Section 

366.051, Florida Statutes, tkis Commission has jurisdiction over power 

purchases[,] and [it] properly exercised that authority by approving the contract[s] 

which [are] the basis of this dispute." (Staff Recommendation, Docket KO. 

940357-EQ, Aug. 25, 1994, p. 3 fiereafter "Staff Rec. in OCL Dkt,"]). It is 

equally apparent that "[;In approving the contract 2nd the provision for cost- 

recovery, the Commission did not simply review the capacity payments that  FPC 

was to make, h u t  it also considered whether the contract was 'prudent' 2nd how 

the contract would affect the electric grid." (Zd. at 3). 
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In this connection, the Commission has  specifically held that the 

Commission's approval of a negotiated contract between a utility and a 

cogenerator includes approval of "the terins and conditions" of that  contract and, 

particularly, approval of "the firm capacity and energy prices stated therein.'' (IJ 

re: Implementation of Rules 25-17.050 through 25-17.091, F.A.C. ,  Docket No. 

910603-EQ, Order No. 25668, Fib.  3, 1992, p. 10). Moreover, this Commission 

has held tha t  approval of these contract terms "constitutes a determination that any  

payments made to a QF =der the contract constitute a reasonable and prudent 

, expenditure by the utility under Section 366.06, Florida Statutes, based on  

information submitted to the Cornmission at the time of approval." (Id. at 10) 

(emphasis added). 

Section 366.06 broadly authorizes the Commission to "determine and fix 

fair, just, and reasonable rates tha t  may be requested, demanded, charged, or 

collected by any public utility for its service." To this end, the Commission is 

charged with the responsibility under Section 366.06 to investigate and determiiie, 

inter zlia, whether costs incurred by public utilities are "prudent." Because public 

utilities are authorized to recover from their ratepayers the cost of payments made 

to QFs pursuant to contracts approved by the Commission, the Commission is 

necessarily concerned to ensure that the costs thus passed through to ratepayers 

are fair and prudent. (See, Florida Public Service Coinmission's Amicus Curiae 

hfemorandum of Law, TEC Cogeneration. Inc. v. Florida Power and Light Co. ,  

U.S. Dist. Ct., S.D. Fla., No. 88-2145, p. 4) (the Commission has  authority to 

promulgate rules requiring tha t  electric utilities buy and sell electricity to and 

from QFs at rates that are just, reasonable, and non-discriminatory). 
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It is manifest, therefore, that a negotiated contract betL6een a public utility 

and a cogenerator is much more than a pribate accord falling ouiside the 

Commission's regulatory concern. Quite to the contrary, a negotiated 

"cogeneration contract is a creature of regulation in a field that is uniauelv within 

the Commission's reeulatov expertise and authority" (Staff Xec. in  OCL Dkt. 

a t  3) (emphasis added). Indeed, "the practical effect of [Commission] approval" 

..of a contract, such zs this, tha t  must be approved by  the Commission " I S  to make 

the approved contrzct an order of the Commission, binding as such upon the 

' parties." City Gas Co. v. Peoples Gas SvFtem. Inc ., 182 So. 2d 429, 436 @la. 

1965). This proposition h a s  been endorsed repeatedly by the Florida Supreme 

Court. See, e.g., PSC v. Fuller, 551 So. 2d 1210, 1212 @la. 1989); City of 

Homestead v. Beard, 600 So. 2d 450, 452 (Ha. 1992). 

Plainly, the Cominission has jurisdiction to interpret its 0v.n orders and to 

clarify the obligations of a regulated utility, such as FPC, thereunder. FPC's 

Amendd Petition calls upon this Commission to do so. 

Moreover, whether or not a contract is part of a Commission order, "the 

Commission has jurisdiction to interpret contracts when dealing with an  area over 

which the Commission h a s  jurisdiction." (Staff Rec. in OCL Dkt. at 3). And, 

as noted, this Commission has express jurisdiction over FPC's power purchase 

payments to QFs. In this connection, the Cornmission has exercised jurisdiction 

in the past repeatedly to review and interpret provisions of cogeneration 

contracts. 3 

- See, m, In re: Petition for Amrova l  of Contrzct for the h r c h v e  of Firm CaDacity and 
Enerw Between General Feat Resources, L.P.. and Florida Power and Lieht ComDanv, Docket 
No. 920977-EQ; In re: CFR Bio-Gen's Petition For Declaratorv Statement Regardine the 

(continued. .) 

8 -  



Indeed, even constitutiond claims of contractual interference have been 

universally rejected by the couris in the face of the Commission's exercise of its 

statutory authority to regulate utility services. Thus, "[elven when an existing 

contract is voided by the Commission's actions, there is no unconstitutional 
L 

impairment of contract under the'*Florida or United States Constitution." (Id. at 

4; see cases cited therein). 

It follows that the Commission has jurisdiction over FPC's Amended Petition 

in this case. By its Amended Petition, FPC seek  a determination b y  the 

Commission tha t  its implementation of the pricing mechanism specified in Section 

9.1.2 of its negotiated contracts with the QFs complies with the Commission's 

rules and orders approving the contracts. Having been reviewed and approved by 

the Commission, the contracts have thus become merged into orders of this 

Commission. More significantly, FPC's Amended Petition goes to the core 

3(...continued) 
hlethodolow to be used in its S t a n d a d  Offer CoEeneiation Contracts with Florida PoGSer 
Comoration,Order No. 24338, issued Apr i l  9, 1991, Docket No. 900877-Ei; In re: Comolaint 
bv CFR Bio-Gen aEainst Florida Power Corcorarion for zlleeed violation of standard offer 
contract. and request for determination of substantial interest, Order No. 24729, issued July 1, 
1991, Docket No. 900383-EQ; h r e :  Petition of Timber Enerw Resources. Inc. for a 
dwlaratow statement reeardine uoward modification of committed caoacitv m o u n t  bv 
coeenerators, Order No. 21585, issued July 19, 1989, Docket No. 8890453-EQ; In re: Petition 
for Declarztow Stztement bv  Wheelahrator North Broward. Inc.. Order No. 231 I O ,  issued June 
25,  1990, Docket No. 900277-EQ. 

The QFs attempt to distinguish these orders beca)use they involved PSC interpretations of 
the provisions of standard offer contracu. Such contracts, according to the QFs, u e  different 
from negotiated contracts because they are included in the utility's tariffs, over which, in fact, 
Lhe QFs' concede h e  Commission h z  jurisdiction. ( S e e ,  e .g . ,  Pasco Motion, p. 1 1 ,  n .  9). Yet, 
the Commission has explicitly held that "negotiated contracts should be treated in the same 
manner h~ stmdard offer contractS for cost recovery purposes." In re: Imolementation of Rules 
25-17.080 throueh 25-17.091. F.A.C., Docket No. 910603-EQ, Order No. 25668, Feb. 3, 
1992, p. 25. That holding only comports with conmon sense. As the Commission corrat iy  
recognized, it hzs the same interest in ensuring that the utility's ratepayers receive the e n e r u  
contracted for at the l o w a t  possible cost under the contract regardless of whether the contract 
involved is a standard offer contract or a negotiatd contract. That, of course, is the very issue 
raised by FPC's implementation of the pricing mechanism spcxified in $ 9.1.2. Hence, these 
orders are apposite. 



concern of this Comnlission: nanely, the magnitude of the rates that FPC must 

pay the QFs for purchased power and, in turn, the magnitude of the costs tha t  

FPC will, in due course, seek to recover from its ratepayers through the fuel 

adjustment clause. 

cis explainzd more h l l y  below, FPC must return to the Commission in he1 

adjustment hearings on a semiannual basis to obtain the Commission’s approval 

to pass along to FPC’s customers the energy payments i t  h a s  made to QFs under 

its contracts. The Commission h a s  every interest and every right to inquire 2nd 

determine whether FPC is properly implementing the Commission’s cogeneration 

rules and Commission-approved contracts with respect to the amount of the 

payments that FPC is making to the QFs. 

.. 

In fact, the negotiated contracts that have been approved by this Commission 

contain a “reg out” clause that  provides that FPC’s payment obligations to the 

QFs are conditioned expressly upon the Commission’s authorization of the 

recovery of those payments fTom FPC’s ratepayers. (Section 20.1, Negotiated 

Contracts). The inclusion of this clause confirms tha t  the Corrmission’s scrutiny 

of the payments made by FPC to the QFs will be ongoing. It serves no one’s 

legitimate interest to perpetuate controversy or uncertainty about the magnitude 

of those payments, or the melhcd for calculating them, u n a  k r  substantial 

overpayments have been made that FPC must eventually recoup from the QFs. 

By its Amended Petition, FPC seeks to resolve the controversy or 

uncertainty on this issue by having the Commission determine if FPC’s 

implementation of the pricing mechanism specified in Section 9.1.2 is correct 

under both this Commission’s rule regulating the determination of when firm 

energy payments must be made to QFs and under this commission’s orders 



approving the negotiated c ~ n l r a c t s . ~  It is difficult to imagine a n  issue that falls 

more squarely within the ambit of this Commission's concern and responsibilities 

in regulating power purchases by utilities from QFs. 

This case is much Like PSC v .  Fuller, w, in which the Florida Supreme 

Court determined that  the Commission had jurisdiction -- indeed, exclusive 

jurisdiction - -  to resolve a controversy over a contract that the Commission had 

In &r, the City of Homestezd and Florida Power and Light 

("FP&L") had entered into a n  agreement :hat the Commission had approved, 

ina!-+g i t  an  order of the Commission. The parties subsequently disagreed 

regarding whether the contract provisions permitted unilateral termination. The 

City of Homestead brought suit in  state court, seeking a declaration of its rights 

to terminate. FP&L filed a petition for a declaratory statement with the 

Commission. 

-. approved. 

The Florida Supreme Court held that the Commission had "exclusive 

jurisdiction over the instant Commission order, with which the [approved] 

agreement has  merged," and that the state court was "without jurisdiction to 

conduct further proceedings." 551 So. 2d at 1213. Likewise, in this case, the 

Commission h a s  clear authority to adjudicate FPC's Amended Petition. 

Nonetheless, the QFs argue that this Commission lacks jurisdiction over 

FPC's Amended Petition for three reasons: (1) QFs fall outside the regulatory 

jurisdiction of the Commission, (2) the Commission's jurisdiction over contracts 

The QFs challenge FPC's request  for a declaration under the Commission's Rules, arguing 
that Rule 25-17.0832(4)@) does not apply to negotiatd contrace and, even if it did, that it 
supports the QFs' position, not FPC's. ?his srgument addresses the merits, not whether the 
Commission h a s  jurisdiction in the first place. As a iesul t ,  the s r p m e n t  demonstrates that  the 
Commission in fact h s s  a job to do in this case: it must determine the scope of its rule which 
is clearly within its exclusive jurisdiction IO do. 

~ 11 - 
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between electric utilities and QFs is limited to approval for "cost recovery" 

purposes only, and (3) with respect only to Orlando Cogen Limited, tha t  FPC has 

not demonstrated its substantial interests in a n  zdjudicatory proceeding under 

Section 120.57, Florida Statutes, in this case and thus, an evidentiary proceeding 

is inappropriate. As we now show, each of these contentions is meritless. 

The QFs contend that, unlike public utilities that  sell power to retail 

custo'mers, QFs sell power at the wholesale !eveL only, and thus fall outside the 

-general regulatory authority ofthe Commission. The QFs acknowledge, however, 

that the'Commission h a s  been given regulatory authority over the affairs of 

QFs under both federal and state law. As we have demonstrated, tha t  authority 

. is ample to provide the Commission with jurisdiction over FPC's Amended 

1. 

Petition. 

At the threshold, it is important to note that, even if the Commission 

possessed no regulatory authority whatsoever directly over QFs, the Commission 

would still have sufficient jurisdiction over FPC's Amended Petition. That is so 

by virtue of the Commission's jurisdiction over FPC. As we have discussed, the 

Commission h a s  direct and extensive statutory authority over the rates tha t  FPC 

must pay to QFs and, equally significant, over costs that FPC may recover from 

its ratepayers. That authority is quite sufficient to empower the Commission to 

take jurisdiction over FPC's Amended Petition to determine if FPC's 

implementation of the pricing mechanism specified in Section 9.1.2 complies with 

the Commission's rules and orders with respect to making payments to QFs and, 

ultimately, in  recovering those payments from FPC's customers. 

In any event, federal and state law subjects the QFs themselves to the 

jurisdiction of the Commission with respect to all matters that the Commission 
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may review i n  purchase power contracts. The Commission conducted two lengthy 

proceedings concerning the implementation of its cogeneration rules in which 

many of the QFs participatd. See, Order No. 24989, Docket No. 910004-EU 

and Order No. 25668, Docket No. 310603-EQ. In these proceedings, many QFs 

addressed the Commission's broad authority to approve payments made  under QF 

contracts. For example, Air Products and Chemicals, Inc., the general partner 

of Orlando Cogen, Ltd., acknowledged that  "approval of long-term capacity 

contracts and rate b a e d  acquisitions [are] based on findings that the purchases are 

reasonable and prudent [and] are routinely mzde by this body." Docket No. 

910004-EU, Brief of Air Products and Chemicals, Inc., at p. 57. Air Products 

also achowledged that, because of the imporiant impact QF production h a s  on 

the State's overall eledtric gnd and the iniplicatiom for whether "ratepayers 

receive reliable service a t  the least cost," ongoing Commission supervision of 

such contracts is required. Brief, at p. 52. 

Thus, as Air Products plainly recognized on that occasion, the Commission 

has  extensive and continuing jurisdiction over QFs and their contractual 

relationships with regulated utilities to ensure "ratepayers receive reliable service 

at the least cost." FPC's Amended Petition in this case implicates precisely these 

concerns. 

The QFs' assertion that their status as a Qualifying Facility insulates them 

from the Commission's continuing supervision of their contracts with FPC is 

equally unavailing. The Florida Supreme Court rejected a similar claim in & 

of Homestead v Beard, 600 So. 2d 450, 452 @la. 1992). There, the Court 

reviewed a territorial agreement entered into by a regulated utility and a municipal 

utility and concluded that Commission approval of that contact converted the 
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contract into a Commission order, such that the "agreement ... has no existence 

apart from the [Commission] order approving i t  and tha t  the territorial agreement 

merged with and became a part of the [Commission] order." Id. quoting Fuller, 

551 So. 2d at 1212. It so held in spite of its recognition that "when the 

agreement was executed, municipally owned electric utilities were exempt from 

State agency supervision." Id. 

As the Court explained, "by accepting the additional franchise granted under 

the [Commission] order approving the agreement, the City submitted itself to the 

[Commission's] regulatory authority with respect to the subject matter of the 

order." Id. The Court rejected the City's position " tha t  because it was not 

subject to the [Commission's] jurisdiction when the agreement was executed, the 

temtorial agreement should be construed pursuant to the law of contracts, rather 

than the law governing [Commission] orders." Id. at 452-53. 

This case is indistinguishable from City of Homestead. The QFs, like the 

municipality there, were "able to enter into the ins tan t  agreement only by 

obtaining [Commission] approval." Id. at 453. Having accepted the benefits of 

a contract that only the Commission could approve, and that by its own terms 

required Commission approval and incorporated the Commission's Rules, the QFs 

have become subject to the Commission's regulatory authority with respect to the 

resulting order. This is true even if the QFs might otherwise be "exempt from 

state agency supervision." The QFs simply "may not accept the benefits flowing 

from . . . obtaining [Commission] approval and then claim the agreement is not 

subject to the laws governing [Commission] orders." Id. a t  453.5 

It did not matter for purposes of the Court's holding thzt the issue involved a territorial 
(continued.. .) 



Equally instructive is the Florida Supreme Couit’s decision in H. hliller and 

Sons. Inc. v. Hawkins, 373 So. 2d 913 (Ha. 1979). In that case, a utility and a 

private customer agreed by contract that certain charges would be assessed for 

services rendered by the utility. The Commission subsequently put in place a new 

tariff regarding those services. When the utility assessed the customer at the rates 

ordered by the Commission, rather than a t  the lower contract r a t a ,  the customsr 

objected. Despite the fact that the Commission had no express authority over the 

customer, the Florida Supreme Ccurt concluded iha t  the Commission’s order 

superseded the terms of the private contract. It \vas simply irrelevant to the Court 

that only one of the two parties to the contract was a regulated utility. 

The QFs’ efforts to evade the import of these decisions is without merit. 

Their contentions that these cases are distinguishable because the Cornmission had 

express statutory authority over the matter that was the subject of the contract 

ignores the fact that the Commission likewise has the express statutory authority 

to approve both the rates charged by QFs and the rates collected by utilities for 

QF generated power. Consequently, the Commission has express authority over 

QF contracts and has ,  in fact, approved the contracts by express Commission 

order. 

2. Next, the QFs contend that the Commission’s jurisdiction to review and 

approve negotiated contracts between utilities and cogenerators is limited to “cost 

recovery“ issues. In this regard, the QFs argue that the Commission’s concern 

is limited to ensuring at the time the contract is approved that the cost of FPC’s 

cogeneration contracts is recoverable from FPC’s ratepayers. According to the 

5(...mntinued) 
dispuk. Similarly, that distinction here is unimportant. The fundamental principle giving rise 
to the Court’s holding applies equally in this case. 
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QFs, FPC is not required to return to the Commission to have the Commission 

determine that the contract is still prudent because the prudency of its payments 

to the QFs under-the negotiated contracts have been "pre-approved. " (See, e.g., 

Pasco Motion, pp. S-IO, 19-20). The Commission's "pre-approval" of the 

negotiated contracts, the QFs argue, terminates the Commission's authority over 

the negotiated contracts. (Id). 

This argument misses the point, however, that  at such time as FPC seeks to' 

recover from its ratepayers the payments that FPC has  made to QFs, FPC will be 

required to demonstrate that the amounts i t  has paid have been made "pursuant  

- to" its negotiated contracts. Rule 25-17.0832(8)(a) (emphasis added). Clearly, 

in  order fo discharge its responsibility to determine whether the payments made 

to QFs are the payments contemplated by the Commission-approved contracts, the 

Commission must have jurisdiction to consider and determine what those contracts 

require. Othenvise, the Commission WLU be left in the untenable position of 

PJbber-stamping FPC's request for recovery of those payments. And if the 

Commission h a s  jurisdiction to make this determination at the time that it will be 

reviewing FPC's request to recover costs, the Commission must have jurisdiction 

to determine at this time what FPC's rights and obligations are in this regard, to 

avoid having to rectify potentially excessive payments after the fact. 

~. .. . I 

The QFs cite no authority that requires a different result. Those cases 

holding tha t  the judiciary has the authority to interpret contracts involved requests 

that  an agency interpret contracts between private parties entered into without 

agency approval and concerning issues outside the agency's regulatory power. 

See, e.g., Peck Plaza Condominium v. Division of Florida Land Sales, 371 So. 



2d 152, 153-53 (Fla. 4th DCA 1979).6 That is not this case. The issue here 

requires the Commission to determine what the Commission-approved contracts 

between a regulated utility and various QFs, entities whose very existence is the 

result of federal and state regulation, require. Moreover, the issue goes to the 

very heart of the Commission's authority; it involves the Commission's power to 

set the rates uhich utilities must  pay, and the rates which they can recover from 

their ratepayers for pov,er produced by QFs. The very issue to be resolved in 

this proceeding, then, is within the Commission's jurisdiction. 

-. 

' 3 .  Findly, one QF, Orlando Cogen Limited, contends that FPC h a s  not 

demonstrated its substantial interests in this adjudicatory proceeding and, for this 
- 

reason, an evidentiary procekding is inappropriate. 

devoid of merit. 

This argument is wholly 

The QFs' reliance on United Tele~hone  Co. of Floridav. Public Service Commission, 496 
So. 2d 116, 117 (Fla. 1986) is also misplaced. While the Court held that the Comnission was 
without authority to alter the telephone companies' contract by allowing one company to 
withdraw specific expenses from a fund set up by the contract, it did not hold rhat the 
Commissionlacked any authority over the contract. Li fzct, the Court a g e d  that had a dispute 
existed regvding tbe manner of distributionunder the contract the Commission would have had 
the authority to resolve that dispute. Id. at 118. The Commission similarly has  jurisdiction in 
this case to determine what the Commission-approved contracts require under its broad authority 
lo approve both the r a t s  charged by QFs and the ra t e s  collected by utilities for cogenerated 
power. 

Nor does the PSC decision in In re: Petition of TamDa Electric C O ~ D ~ V  For Declaratorv 
Statement Reevdine Conserv Cogeneration Aereement, Order No. 14207, Docket No. 840438- 
E1 alter this result. As the QFs aptly note,  is decision predated the enactinem of Section 
366.051, Florida Statutes which expressly provided the Commission tbe power to establish 
guidelines for the purchase of cogenerated power and aurhorized the Commission to set rateS a t  
which utilities must purchase that power, That aurhority, as described above, is m p l e  to 
provide the Commission jurisdiction over this dispute. As a result, the Conserve Order certainly 
is not controlling authority in this case, as the PSC's Staff has already concluded. On the 
contrary, rhe PSC Staff has declared that a negotiated "cogeneration contract is a creature of 
regulation in a field that is uniquely within the Commission's regulatory expertise and au thor i ty"  
Id.. For that very r m o n  the decision under New York law in Erie E n e r n  Associates - Petition 
For A Declaratory Rul ine  That Its Power Purchase Contract With New York State Electric & 
Gas CoroorationRernaim In Effect, Case 92-E-0032, 1992N.Y. PUC LEXIS, *4 (1992), is also 
inapposite. 
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To begin with, this QF blithely ignores the Commission’s order dated 

November 21, 1994, converting the declaratory statement proceeding to an 

adjudicatory proceeding under Section 120.57, Florida Statutes, and establishing 

a hearing schedule. In doing so, the Commission obviously concluded FPC’s 

Amended Petition was sufficient to require such a hearing under its rules and 

Section 120 57, Florida Statutes. hioreover, providing for an  evidentiary hearing 

in this proceeding is exactly what the QFs wanted, (See, e g. ,  Petition of Pasco 

Cogen, Ltd. for Leave to Intervene and for Evidentiary Hearhe), as even the 

Commission’s Staff recognized. (Staff Rec., p. 4). The QFs should not be heard 

to complain now that they have received an evidentiary hearing 

In essence, the QF asserts tha t  FPC has not demonstrated its standing to 

petition for an adjudicatory proceeding in this case. It should be understood that 

this argument is premised on the QF’s erroneous assumption that the Commission 

lacks jurisdiction to determine if FPC has correctly implemented the pricing 

mechanism in Section 9.1.2 in accordance with the Commission’s rule and orders 

approving the contracts because the QF concedes the parties’ standing in a court 

of law to resolve this same issue. (See, Orlando Cogen Limited Motion, pp. 25- 

26). For all the reasons discussed in detail above, the Commission has 

jurisdiction to decide the issue in this proceeding. 

In any event, as the Commission plainly recognized, FPC h a s  standing in 

this case to petition for  an adjudicatory proceeding. First, a party has  standing 

if it is given a right to participate by statute o r  a n  agency regulation. 5 

120.57(12)@), Fla. Stat. (Supp. 1994). See also, Grepory v. Indian River 

County, 610 So. 2d 547, 553-4 @la. 1st  DCA 1992). Pursuant to Section 25- 

22.036(4)(a), the Commission has  determined that a petition for an evidentiary 



hearing is "appropriate" when "a person subject to Commission jurisdiction seeks 

authority to change its rates or service, or seeks some other Commission action 

not bthenvise specified in these rules." Rule 25-22.036(4)(a), F.A.C. Under this 

rule FPC clearly has  standing to petition for an adjudicatory proceeding. 

Second, even were FPC required to establish both injury in fact and tha t  the 

nature of the injury is one which the proceeding is designed to protect, which is 

not the case, FPC has done so. The QF's assertion that FPC cannot claim injury 

because i t  has implemented the pricing mechanism specified in Section 9.1 2 is 

nonsensical. The fact that the QFs dispute FPC's implementation of Section 9.1 2 

is evidence of both parties' standing to resolve that  dispute. In addition, FPC 

needs an immediate resolution of the issue, a s  FPC must conform its actions to 

hhatever instruction the Commission provides. 

As the Grepory court explained, in applying the standing test in  A ~ r i c o  

Chemical Co. v. Department of Environmental Repulation, 406 So. 2d 478 ( H a .  

2d DCA 1981), one must not lose sight of the purpose for requiring standing in 

the first place. That purpose is to "ensure that  a party has  a 'sufficient interest 

in the outconie'" of the case which warrants entertaining the case. Gregory, 610 

So. 2d a t  554, quoting General Dev. Corp. v. Kirk, 251 So. 26 284, 286 @la. 

2nd DCA 1971). That purpose is met by  FPC in this case. As explained above, 

FPC has an interest in immediate resolution of this dispute not only to resolve the 

claims made by the QFs but also to emure that FPC is complying with the rules 

and orders of the Commission. Hence, FPC has  standing to petition for this 

adjudicatory proceeding. 

The QF does not contend that the adjudicatory proceeding now ordered by 

the Commission will not resolve the issue raised in FPC's petition. Instead, the 
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QF asserts that the Commission lacks jurisdiction because, according to the QF, 

neither Chapter 366 generally nor Section 366.051 specifically was intended to 

apply to this proceeding. (See, Orlando Cogen Limited Motion, p. 26). This is, 

as demonstrated above, plainly wrong. The Commission certainly has  jurisdiction 

over the contracts, having been merged into orders of this Commission by this 

Commission's review and approval of them, a n d ,  more Significantly, over this 

dispute which addresses. the core concern of the Commission: the magnitude of 

the rates paid and charged for cogenerated power. 

It is equally apparent tha t  this adjudicatory proceeding before the 

Commission is designed to redress the injury attendant to FPC's position as a 

regulated utility which must comply with the intent of this Comniission's orders. 

To begin with, the negotiated "cogeneration contract[s] [at issue] [are] a creature 

of regulation in a field that [are] uniquely within the Commission's reeulatory 

expertise and authority" (Staff Rec. in  OCL Dkt. at 3) (emphasis added). 

Indeed, as we have shown, these contracts have become merged into the 

Commission's orders approving them. Accordingly, the Commission is uniquely 

well situated to interpret its own orders and to provide the relief that FPC seeks. 

For that matter, if a determination of FPC's rights and obligations under the 

negotiated contracts is relegated to the federal and state courts, FPC will face the 

ped that this Commission will construe FPC's obligations differently at such time 

as FPC seeks to recover from its ratepayers the cost of the payments that FPC has 

made to the QFs. Only this Commission can authoritatively advise FPC on what 

its payment obligations are under the Commission-approved contracts. 

Moreover, there are eleven QFs with negotiated contracts at issue here. 

Each QF could seek to have the correctness of FPC's implementation of Section 
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9.1.2 determined in a different judicial forum -- state or federal. This could well 

lead to different holdings and subjk t  FPC to several inconsistent adjudications. 

On the other hand, if the Commission were to resolve this matter, conflicting 

results would not ensue. I l e n e ,  it is clear that this proceeding is appropriate to 

resolve this issue and provide redress to FPC. 

The QF also takes issue with the Amended Petition itself, contending tha t  

i t  fails to comply with the rules by failing to specify the exact substantial interests 

of FPC in the proceeding. A_s explained above, thc Petition was deemed 

"appropriate" under Rule 25-22.036(4)(a), which the Commission clearly 

recognized in ordering that an adjudicatory proceeding will take place. And, in 

any evint, FPC's substantial interest as a regulated utility in  the Commission's 

determination that FPC is correctly implementing Section 9.1.2 is evident in the 

Petition -- a point which some QFs acknowledged in requesting an evidentiary 

hearing and the Commission has  plainly acknowledged in granting the requested 

hear in^.^ 
Finally, the QF continues to assert that FPC is not entitled to a declaratory 

statement from the Commission. Given this Commission's order providing for 

an adjudicatory proceeding pursuant to Section 120.57, Florida Statutes, this 

argument is moot. 

' Moreover, it is clear that the rule itself, which provides only that rhe pleading "should" 
contain an explanation of how the petitioner's substantial interests will be afkted, is not 
mandatory but is discretionary with the Commission. I u u ,  v. Deoartment of Professional 
Rermlation, 638 So. 2d 583, 586 (Fla. 1st DCA 1994) (failure to list disputed allegations despite 
rule that all d isputd issues "should" be listed did not justify denial of request for formal hearing 
when party clearly entitled to one). Here, that discretion has been exercised in favor of grmting 
the evidentiary hearing. 
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CONCLUSION 

FPC’s Amended Petition requests the Commission to determine if, under the 

Commission’s rules and orders approving the negotiated contracts between FPC 

and the QFs, FPC is correctly implementing the pricing mechanism specified in 

Section 9.1.2 of the Commission-approved contracts. That determination goes to 

the very heart of this Commission’s jurisdiction: i t  requires the Commission to 

exercise its broad and exclusive authority to determine the magnitude of the rates 

that FPC must pay and, in turn, the magnitude of the rates that FPC may collect 

from its ratepayers for power produced by the QFs. 

For this fundamental reason, as more fully explained above, this 

Commission should deny the QFs’ Xlotions to Dismiss FPC’s Amended Petition. 
’ 

Respectfully submitted, 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMI§&EO@~ 1997 

FPSG - RecGidsiRep3&1~ 
In Re: Petition for Expedited ) 
Approval of Settlement Agreement ) Docket No. 961477-EQ 
with Lake Cogen, Ltd. by Florida ) 
Power Corporation 1 Filed: December 5, 1997 

NCP LAKE POWER, INC.'S AND LAKE COGEN, LTD.'S 
PETITION ON PROPOSED AGENCY ACTION 

LAKE COGEN, LTD., by and through its general partner, NCP LAKE 

POWER, INC. (hereinafter collectively "Lake" or "Lake Cogen") , 

pursuant to Commission Rules 25-22.029 (4) and 25-22.036 (7) , Florida 

Administrative Code, respectfully files this Petition on Proposed 

Agency Action protesting the proposed action of the Florida Public 

Service Commission ("Commission") set forth in PAA Order No. PSC- 

97-1437-FOF-EQ ("the Order"), issued on November 14, 1997. 

Pursuant to page 21 of that PAA order, it would become final if no 

petition for a formal proceeding, pursuant to Rules 25-22.029(4) 

and 25-22.036 (71, is filed by the close of business on December 5, 

1597, i.e., today. 
In support of its Petition, Lake Cogen staz2s as follows. 

PROCEDURAL BACKGROUND AND INFORMATION 

1. The name and address of the Petitioners are: 

Lake Cogen, Ltd. 
c /o  GPU International, Inc. 
One Upper Pond Road 
Parsippany, New Jersey 07054 . 
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2. All pleadings, motions, orders, and other documents 

directed to Petitioners are to be served on the following. 

Robert Scheffel Wright Chip Thomson, Esquire 
LANDERS & PARSONS, P.A. Corporate Counsel 
310 West College Avenue GPU International, Inc. 
Post Office box 271 One Upper Pond Road 
Tallahassee, Florida 32302 Parsippany, NJ 0 7 0 5 4  

David N. Hicks, Business Manager 
Lake Cogen, Ltd. 
c/o GPU International, Inc. 
One Upper Pond Road 
Parsippany, NJ 07054 

For deliveries by hand and by courier service, the Zip Code for 310 

West College Avenue is 32301. 

3. Lake Cogen received notice of the protested order by 

obtaining a copy from the Commission on or about November 14, 1997. 

4. The other party whose direct substantial interests will 

be affected by these proceedings is Florida Power Corporation 

("FPC") . Florida Power Corporation's .address is as follows: 

Florida Power Corporation 
3201 34th Street South 
Post Office Box 14042 
St. Petersburg, Florida 33733-4042 
(813) 8 6 6 - 5 1 5 1 .  

5. On December 6 ,  1996, Florida Power Corp3ration and Lake 

Cogen, through its managing general partner, NCP L z k e ,  entered inKo 

that certain Settlement Agreement and Arnendrner.t To Negotiated 

Contract for the Purchase of Firm Capacity and Energy From a 

Qualifying Facility Between Lake Cogen, Ltd. and Florida Power 

Corporation (the "Settlement Agreement"). NCP Lake is a wholly 

owned subsidiary of GPU InterrIariocal, inc. ( " G P C I "  . The purpose 

3: t h e  Settlement Agreemen'c Fs  ro siccle all disp;;r;.s between Lak? 
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Cogen and FPC that are the subject of currently pending, though 

stayed, litigation in the case styled NCP Lake Power, Incorporated, 

a Delaware corvoration. as General Partner of Lake Cosen Ltd., a 

Florida limited vartnershiv v. Florida Power Corporation, a Florida 

corporation, Case No. 94-2354-CA01, in the Circuit Court of the 

Fifth Judicial Circuit in and for Lake County. Pursuant to the 

Commission's rules and orders, and pursuant to the terms of the 

Settlement Agreement itself, on December 12, 1996, FPC initiated 

this docket by filing the instant petition for approval of the 

Settlement Agreement for cost recovery purposes. 

6 .  NCP Lake Power, Inc. filed its petition to intervene in 

this docket on March 6, 1997, and Lake Cogen Ltd. filed its 

petition to intervene in this docket on March 11, 1997. 

Intervention was granted to Lake Cogen Ltd. by Commission Order No. 

PSC-97-0645-PCO-EQ and to NCP Lake Power, Inc. by Commission Order 

No. PSC-97-0644-PCO-EQ, both issued on June 5, 1997. 

7. . Lake Cogen's substantial interests will be affected by 

the Commission's actions in this proceeding because it involves the 

proposed modification 3: Lake's power sales contract with €PC, as 

well as the resolution of the above-describe5 litization disputes 

with FPC. 

8 .  As described more fully below, Lake disputes numerous 

factual statements set forth in the body of the Order. Because, by 

the filing of this petition on proposed agency action, the Order is 

rendered a legal nullit);, Lake believes that ali isslies are subject 

;3 fiirLher consiaeraEian and argument; accora lnz ly ,  Lake a i s c  
. .  
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believes that several disputed issues of law and policy must be 

addressed. 

9 .  Lake Cogen hereby requests a formal proceeding, as 

provided by the Commission's rules, to protect its substantial 

interests. As part of its duty of candor, Lake Cogen directs the 

Commission's attention to the fact that the Settlement Agreement 

that is the subject of this docket has, as of October 31, 1997, 

expired by its own terms. During the intervening period, L, 
from October 31 to the present date, Lake Cogen and FPC have 

attempted to negotiate a further extension of the terms of the 

Settlement Agreement and, in the spirit of those negotiations, 

neither side has invoked the termination of Khe Settlement 

Agreement. Now, however, due to lack of progress in those 

negotiations, Lake regretfully advises the Commission that any 

further extension of the Settlement Agreement appears unlikely and, 

accordingly, suggests to the Commission that (a) dismissal of the 

underlying petition as moot - -  because there is IIO longer a viable 

settlement agreement upon which a hearing can b e  i.eld - -  and (b) 
closure of this docket may be appropriate. 1 

' For the record, as stated below, Lake Cooen remains 
convinced that the Settlement Agreement is in the public interest 
as well as in the best interest's of FPC and its customers, and 
accordingly, Lake Cogen continues to believe t k r  :he Commission 
should have voted to approve the Settlemsnc Agree!?nEnt. Further, 
Lake Cogen remains willing, for its par:, zo ccr.rirue to 
nego:iate with FPC towzrd anozher fair sectlernicr zgreement thac 
might be acceptable to FPC and to the Commissio:.. 
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FACTUAL BACKGROUND 

10. This case involves a settlement agreement negotiated by 

and between Lake Cogen and FPC for the purpose of resolving all 

disputes that are the subject of the pending lawsuit styled NCP 
Lake Power, IncorDorated, a Delaware corporation. as General 

Partner of Lake Cosen Ltd., a Florida limited partnership v. 

Florida Power Corporation, a Florida corworation, Case No. 94-2354- 

CAO1, in the Circuit Court of the Fifth Judicial Circuit in and for 

Lake County. The petition that initiated this docket asked the 

Commission to approve the Settlement Agreement, for cost recovery 

purposes, pursuant to the Commission's rules. The Commission has 

issued its Proposed Agency Action Order No. PSC-97-1437-FOF-EQ by 

which it proposes to reject the Settlement Agreement for cost 

recovery purposes. The factual background of the underlying 

transaction and the dispute to be settled by the Settlement 

Agreement, is as follows. 

11. Lake Cogen Ltd. owns and operates z 112 MW gas-fired 

cogeneration facility in Umatilla, Lake County, Florida (ths 

"Facility"), and sells firm capacity and energy frsm the Facility 

to FPC pursuant to that certain Negotiated Contract For The 

Purchase Of Firm Capacity And Energy From A Qjalifying Facility 

Between Lake Cogen And Florida Power Corporation dated March 13, 

1991 (the "Contract"). The Contract provides for Lake Cogen to 

produce and deliver to FPC, and for FPC to purcbzse, approximately 

112 megawatts (MW) of firm electric capacity and energy at 2 

.i.ir.imum committed on-psak capacity factor 3f ?: percent from :he 
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Facility. Thermal energy produced by Lake Cogen's Facility (in the 

form of steam) is sold to Golden Gem Growers, Inc. for use in its 

citrus processing plant. Lake Cogen is a qualifying cogeneration 

facility or "QF" as contemplated by the applicable rules of the 

Commission and the Federal Energy Regulatory Commission ("FERC") . 

12.  In accord with Commission Rule 2 5 - 1 7 . 0 8 3 2 ( 2 ) ,  the 

Contract was approved for cost recovery by Commission Order No. 

24734, issued on July 1, 1991 in Docket No. 910401-EQ. In Re: 

Petition for Alslsroval of Contracts for Purchase of Firm Capacity 

and Eneray bv Florida Power Corporation, 9 1  FPSC 7 : 6 0  (July 1, 

1991). By the same order, the Commission approved seven other 

negotiated contracts for the purchase by FPC of firm capacity and 

energy from other QFs. These eight negotiated contracts, together 

with three others approved in separate proceedings, are referred to 

collectively herein as "the Negotiated Contracts." 

13. In reliance on the Contract and the Commission's approval 

thereof, Lake Cogen constructed the Facility, at a cost in excess 

of $102 million, and has operated it in accord with the Contract 

since July 1, 1993. 

I < .  Florida Power Corporation, initially in its own name ar6 

iater through an affiliate, was intimately involved in tke 

evaluation of the Lake Cogen project as to feasibility ar?d 

profitability, in the development of the Lake Cogen project, 

& in the preparation and submission of the Lake Cogen proje-2 

proposal that led to the formacion of the Contract. In mid-199,:, 

r?presentatives of Peoples Coaeneration Company ' " P C C "  :, and ?Lor::? . -  
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Power Corporation began meeting together for the purpose of jointly 

developing cogeneration facilities in Florida. PCC and FPC 

intended that any such facilities ultimately developed by the two 

companies would be owned equally by the two companies, or by 

respective affiliates of each, and entered into written agreements 

reflecting that intent. 

15. In developing the Lake Cogen and Pasco Cogen proposals 

submitted to FPC, PCC relied on the advice and counsel of FPC, and 

subsequently on the advice and counsel of Power Cogen, Inc., with 

respect to projections and evaluation of the various operating 

parameters of FPC's avoided unit. FPC and Power Cogen knew that 

PCC would rely on +these projections, and FPC ani Power Cogen knew 

that these projections would affect the projects' profitability as 

well as the joint venture's ability to obtain financing for the 

projects. 

16. On March 13, 1991, PCC and FPC executed LWO contracts for 

the purchase of firm capacity and energy by F?'C from QFs, the 

Contract with Lake Cogen and another with " s c o  Cogen. In 

compliance with Commission Rules 25-17.0832 (1) & ( 2  . both contracts 
were submitted to the Cornmission an6 were a::roved for cost 

recovery by Commission Order No. 24734, issued or. Culy I, 1 9 9 1 .  91 

FPSC 7: 60. The Commission's order found that Lake Coqen's Contract 

is expected to provide savings to FPC's ratepayers of more than $3 

million (Net Present Value). 91 FPSC 7:71. 

17, When the Facility became comxerciall:; -3erationa1, FPC 

.commenced making firm capacicl. and energ:/ ?aymer.rs zs Lake Cogen ic 
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accordance with the Contract. All of FPC's payments for energy 

delivered by Lake Cogen to FPC since the Facility began commercial 

operation in July 1993, through the payment made in August 1994 for 

energy delivered in July 1994, were calculated using the formula 

set forth in section 9.1.2(i) of the Contract, i.e., the formula 
for calculating the "firm energy price" under the Contract. 

18. In a letter to Lake Cogen dated July 18, 1994, FPC 

claimed to have determined that it (FPC) "would not be operating" 

"an avoided unit" with certain limited characteristics during 

certain hours, and further declared that, as a result of this 

determination, FPC would pay for energy delivered in those hours at 

a rate based on FPC's as-available energy costs, which are less 

than the firm energy prices that FPC would otherwise be obligated 

to pay to Lake Cogen. FPC claimed that these actions were being 

taken pursuant to the provisions of Section 9.1.2 of the Contract. 

FPC sent similar letters, announcing similar claim and intentions, 

to the other QFs that are parties to the Negotiated Contracts. 

FPC's July 18, 1994 letters to Lake Cogen ar.6 che other QFs 

represented the first occasion on which FPC ever rr.5icated to Lake 

Cogen or any of the other QFs that FPC considere? :?.e avoided unir 

contemplated by the Negotiated Contracts to be ar.yc?:ing other thax 

a fully characterized pulverized coal unit operated as FPC would 

have operated such a unit on its system, had :hat unit been 

installed. 

19. FPC filed a petition for a declaracs:-y statement ir 

2ockec NC. 9 4 0 7 7 i - ~ ~  on July 21, 1956, seekin: sr.5 Commission's 
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declaration that its new interpretation of the disputed Section 

9.1.2 of the Contract complies with the Commission's rules and with 

the Commission's orders approving the Contract and the other 

Negotiated Contracts. Lake Cogen and other QFs moved to dismiss 

FPC's July 21 petition. Lake Cogen filed suit against FPC in the 

Circuit Court of the Fifth Judicial Circuit, in and for Lake 

County, Florida, on October 7, 1994.2 After the Commission Staff 

issued a recommendation stating the Staff's position that FPC's 

petition for declaratory statement was legally inappropriate, FPC 

filed a second petition, styled "Amended Petition," on October 31, 

1994. Lake Cogen and other QFs moved the Commission to dismiss 

FPC's Amended Petition, and, following oral argument, the 

Commission granted the QFs'  motions to dismiss by its Order No. 

PSC-95-0210-FOF-EQ. FPC did not appeal the Commission's dismissal 

of its petition. 

STATEMENT OF ULTIMATE FACTS ALLEGED AND 
DISPUTED ISSUES OF MATERIAL FACT 

20. Pursuant to Rule 25-22.036(7) (a)3&4, Lake Cogen submits 

the following as its statement of ultimate fzcts alleged an6 

disputed issues of material fact. (Lake belie;.es that most of 

these issues of fact may be disputed either by FPC or by the 

Commission Staff, and rather than burden this pleading with a 

redundant listing of these facts, Lake submits them as its 

statement of both ultimate facts alleged and as its statement of 

* Laks's Cirzui~ Court ac;ix is cErrensly szr.5in9, but it 
being held in abeyance pursuant to agreement by IaKe and FPC. 
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disputed issues of material fact pursuant to the Rules.) As a 

preliminary matter, Lake alleges, as disputed issues of material 

fact, all facts stated in paragraphs 1 through 19 above that are 

disputed by either FPC or the Commission Staff. 

21. When the 1991 Pulverized Coal Unit contemplated by the 

Contract would have been in operation, Lake Cogen is entitled to 

energy payments based upon the Firm Energy Cost, as defined in 

Section 9.1.2(i) of the Contract. When the avoided unit would not 

have been in operation, Lake Cogen is to receive payments based 

upon FPC's As-Available Energy Cost. Based on Lake's and FPC's 

mutual understanding that the avoided unit contemplated by the 

Contract was a fully characterized pulverized coal unit, with 

scrubbers, designed for baseload operation, as well as on FPC's 

established practice of avoiding cycling its baseload coal units 

off-line, from the commercial in-service 6ate of Lake's 

cogeneration facility through August 8, 1994, FPC paid Lake the 

firm energy price for all energy delivered from the Lake facility. 

22. The only appropriate method of decernining energy 

paynents under the Contract is with reference tc rne operations1 

status of the real, operable 1991 Pulverized Coal ?:.it specified in 

the Contract, as FPC would have operated that .z~ic had it been 

installed on FPC's system in 1991. Accordingly, any settlement of 

this dispute must be evaluated with respect to che payments that 

would be made with reference to such real, operable -991 Pulverized 

Coal Unit. 

23. in 1991, when ?;C encered iP.co :he Czr.rract wick Laire 
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Cogen, FPC's forecasts indicated that there would be, over the 

relevant forecast period, at least some periods of time during 

which FPC's as-available energy prices would be less than the 

projected firm energy prices that would be due and payable under 

the Contract. 

24. At the time that the Contract was entered into, the 

parties' intention with respect to the disputed Section 9.1.2 of 

the Contract was that energy payments thereunder would be 

determined with respect to the operational status of a fully 

characterized pulverized coal fired generating unit, with flue gas 

desulfuriqation scrubbers, constructed in 1991, as that unit would 

have been operated on FPC's system, had that unit been installed. 

This unit is referred to in the Contract as the "Avoided 1991 

Pulverized Coal Unit." 

25. The Circuit Court of the Fifth Judicial Circuit has 

confirmed that this is the intent of the Contract in its order 

granting partial summary judgment on the issue of liability ir? 

favor of Lake Cogen and against FPC. The Court specifically heid 

that: 

Section 9.1.2 of che kqreement, together with 
the other pertinent sections of the Azreement, 
requires the Defendant FPC to make electric 
energy payments to the Plaintiff with 
reference to modeling the operation of a real, 
operable 1991 Pulverized Coal Unit, having the 
characteristics required by law to be 
installed on such a unit as well as ail other 
characteristics associated with such a unit, 
as selected by the Plaintiff in Sectior. E.2.1 
of the Agreement arid described in A g e n d i x  
" C " ,  Schedules 3 sild 4 of the Agreemerr. 

26. In its submissions to the Commission, F3C indicated than. 
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the avoided unit, &, the generating facility that FPC would have 

built, but for its contracts with Lake Cogen and the other QFs, was 

a pulverized coal fired generating unit or units referenced in 

FPC's generation expansion plan filed with the Commission in Docket 

NO. 910004-EU. 

27. On August 9, 1994, FPC changed the methodology by which 

it made energy payments to Lake Cogen and other qualifying 

facilities ( " Q F s " )  with negotiated power sales contracts (the 

"Negotiated Contracts") having the same energy pricing language as 

that in the disputed Section 9.1.2 of the Contract. FPC's new 

methodology reflected a characterization of the avoided unit 

contemplated by the Contract that was radically different from the 

characterization of the avoided unit contemplated by the parties 

when the Contract was entered into, as well as radically different 

from the characterization of the avoided unit with reference to 

which FPC had consistently made energy payments to Lake Cogen and 

the other QFs under the Negotiated Contracts from their respective 

commercial in-service dates until August 9, 1 9 9 4 .  FPC's newly 

fabricated avoided unit, which it refers to as "the 4-parameter 

unit," has limited characteristics that are not reflective of the 

avoided unit contemplated under the Contract. It was on the basis 

of this new, limited, artificial, fraudulent characterization that 

FPC's modeling of the avoided unit indicated that the avoided unit 

would be cycled off in FPC's dispatch. 

2 6 .  FPC operates, and has consistently operacsd, its syster 

in such a manner as to avoid, to che rnaxim.dm extexr 3racticable. :: . .  
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not to the maximum extent possible, cycling any of its large 

pulverized coal units - -  A, Crystal River Units Nos. 1, 2, 4 ,  

and 5 - -  off-line for any reason. 

29. Based upon the financial projections and other 

information submitted by FPC, the Commission approved the Contract 

between FPC and Lake Cogen on July 1, 1991, by Order No. 24734. 

The Commission's approval of the Contract, and the other Negotiated 

Contracts, was predicated on its findings that: 

a. 

b. 

C. 

d. 

30 

The capacity and energy generated by the facilities is 

needed by FPC and Florida's utilities; 

The contracts appear to be cost effective to FPC's 

ratepayers; 

FPC's ratepayers are reasonably protected from defaults 

by the QFs; and 

The contracts meet all the requirements and rules 

governing qualifying facilities. 

FPC fabricated its new energy payment methodology long 

after the Contract was entered into and approved, f o r  cost recovery 

purposes, by the Commission. Until FPC annc.ir.ced its newiy 

fabricaced interpretation and unilaterally impic-xnted it in the 

summer of 1994, there was no evidence that any such interpretation 

was ever understood, contemplated, or intended by any of the QFs 

or, indeed, by FPC. 

31. While it is true that the Contract, a5 nodified by the 

Settlement Agreemc-nt, would r e q a i r s  the paymen: 3: a firm energy 

price f3r all energy delivered 20 FPC, that palinent methodology 



represents an administrative convenience for the purpose of 

computing payments consistent with the Settlement Agreement's 

intent to compromise on the allocation of the amounts in dispute. 

The firm energy price to be paid under the modified Contract is 

the firm energy payment rate associated with the avoided unit 

contemplated under the Contract, but is in fact much less than that 

rate, reflecting the compromise inherent in the Settlement 

Agreement. 

32. FPC's new energy payment methodology does not more 

closely approximate the avoided costs associated with the avoided 

unit contemplated by the Contract, which avoided costs formed the 

basis for the Contract and for the Commission's approval thereof in 

1991. 

33. The Settlement Agreement is substantially identical, in 

all material respects, to the settlement agreement between Pasco 

Cogen Ltd. and FPC recently approved by the Com.rission in Docket 

No. 961407-EQ. Lake disputes whether any meaningful or substantive 

factual distinctions exist between the Settlement >-qzeement and the 

FPC-Pasco Cogen settlement agreement. 

3 4 .  The curtailment benefits provided k;. r h e  Settlemen: 

Agreement are significant, beneficial to FPC an5 L c s  ratepayers, 

and not overstated by FPC. 

35. FPC's modeling of its fabricated, hypothetical avoided 

unit does not result in payments that are closer :o the avoided. 

costs s? the avoided unit contemplated by the Corrract. Moreover, 

FPC' s mDdeling of its fabricaced, hypoLhetica- z-:~i5ea unit I s  
, .  



patently inconsistent with the Commission's Order No. 24734 

approving the Contract. 

36. The "buyout" provision of the Contract, pursuant to which 

FPC would make certain payments to Lake Cogen from 1996 through 

2008 in return for being relieved of its obligation to purchase the 

Facility's output from January 1, 2010 through July 31, 2013, is 

cost-effective to, and in the best interests of, FPC and its 

ratepayers. Accordingly, the Commission should approve the 

Settlement Agreement, including the "buyout" provision thereof. 

37. The Settlement Agreement will provide significant 

benefits to FPC and its ratepayers and would,resolve contentious 

litigation between FPC and Lake Cogen. Accordingly, it is in the 

public interest, as well as in the best interests of FPC and its 

customers. Accordingly, it should be approved. 

DISPUTED ISSUES OF LAW AND POLICY 

38. Lake Cogen herein sets forth several disputed issues of 

law, some of which also have policy implications o r  ramifications. 

Lake does not invite the Commission to tr:; the case 3n the merits; 

rather, Lake sets forch these issues becalise they ? r e  addressed ir 

the Order, and accordingly, Lake believes thac i: must address 

those issues to protect its substantial interests. Lake believes 

that the Order is much broader and far-reaching than necessary to 

resolve the issues in this proceeding, i., whether the Settlement 

Agreement should be approved f o r  cost recovery ?':.'poses. More 

specifically, Lake bsiieves thar- the f i l 1 o w i r . g  syatements poss 

issues of law (and, in some cases, policyi that a r e  in dispute ir. 
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this proceeding. 

39. This case presents, at its core, a case where the 

purchasing utility has attempted to alter contract payments to a QF 

due to changed circumstances. FPC understood - -  and probably still 

understands - -  that the avoided unit contemplated by the Contract 

was - -  and is - -  a fully characterized pulverized coal unit that, 

like all other pulverized coal units on FPC's system, would be 

operating all, or very nearly all, of the time that it was 

available. 

40. The Settlement Agreement provides for payments that are 

less than the avoided costs calculated at the time the Contract was 

entered into and approved for cost recovery by the Commission, as 

well as less than the payments that are due and owing under the 

Contract. 

41. It would be arbitrary and capricious for the Commission 

to refuse to approve, for cost recovery purposes, the Settlement 

Agreement that is the subject of this docket, where it recently 

approved another settlement agreement (between FPC ana Pasco Cogen, 

Ltc.; that is in all material respects identical t= =?e Settlement 

Agreemenc between FPC and Lake Cogen in this case. 

4 2 .  The curtailment benefits provided by the Settlement 

Agreement are significant, beneficial to FPC and its ratepayers, 

and not overstated by FPC. Neither the Commission's nor the FERC's 

rules governing QF curtailments permit a utili-cy to curtail 

p r c 3 a s e s  merely for economic reasons; rather, r2r:ailrnents are 

0~1;: permitEed where continuing to receive QF poi.ifr ' ' w i l l  i;npalr~ 
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the utility's ability to give adequate service to the rest of its 

customers or, due to operational circumstances, purchases from 

qualifying facilities will result in costs greaterthan those which 

the utility would incur if it did not make such purchases or 

otherwise place an undue burden on the utility." 

43. The Commission cannot disallow cost recovery by FPC for 

payments made to Lake Cogen (or any other QF) pursuant to a court 

order requiring such payments as a matter of contract law. 

44. Rejection of the Settlement Agreement by the Commission 

would be contrary to established principles of administrative 

finality and further contrary to the Commission's prior 

pronouncements with respect to the effect of its approval, for cost 

recovery purposes, of contracts between QFs and utilities. 

45. Lastly, Lake disputes the legal conclusions stated in the 

Order regarding the jurisdiction of the Commission to take this 

action, and whether or not denial of the Settlement Agreement 

violates Lake Cogen's rights under the equal protection clauses of 

'Lhe Florida and United States Constitutions. 

RELIEF REQUESTED 

4 6 .  Lake Cogen is entitled to a formal proceeclng and hearin9 

pursuant to Chapter 120, Florida Statutes, and. to have the 

Cornmission fully consider the issues raised herein as to why the 

Commission should approve the Settlement Agreerent, for cost 

recovery purposes, pursuant to F;-;le 2 5 - i 7 . : 8 3 6 ,  Florida 

AdminisErative Code. 
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WHEREFORE, based upon the foregoing, Lake Cogen, Ltd. and its 

general partner, NCP Lake Power, Inc., respectfully request that, 

if the Commission does not, on its own motion, dismiss the petition 

herein as moot, the Commission set this matter for hearing and a 

formal proceeding pursuant to Section 120.57(1), Florida Statutes. 

Respectfully submitted this 5th day of December, 1997. 

Florida Ear No. 966721 
LANDERS & PARSONS, P.A. 
310 West College Avenue (ZIP 32301) 
Post Office Box 271 
Tallahassee, Florida 32302 
Telephone (904) 681-0311 
Telecopier (904) 224-5595 

Attorneys for NCP Lake Power, Inc. 
and Lake Cogen, Ltd. 
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CERTIFICATE OF SERVICE 
DOCKET NO. 961477-EQ 

I HEREBY CERTIFY that a true and correct copy of the 
foregoing has been served by hand delivery ( * )  or by United 
States Mail, postage prepaid, on the following individuals this 
- 5th day of December, 1997: 

Robert V. Elias, Esquire* 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Room 370, Gunter Building 
Tallahassee, Florida 32399-0850 

James A .  McGee, Esquire 
Florida Power Corporation 
P.O. Box 14042 
St. Petersburg, Fla 33733-4042 

D. Bruce May, Esquire 
Karen D. Walker, Esquire 
Holland & Knight LLP 
P. 0. Drawer 810 
Tallahassee, Florida 3 2 3 0 2  
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Petition for Expedited 
Approval of Settlement Agreement 
with Lake Cogen, Ltd. by Florida 
Power Corporation. 

Docket No. 961477-EQ 

Submitted for filing: 
December 15, 1997 

FLORIDA POWER CORPORATION’S 
MOTION TO DISMISS LAKE COGEN, LTD.’S 
PETITION ON PROPOSED AGENCY ACTION 

Florida Power Corporation (Florida Power), hereby moves this Commission to 

dismiss the Petition on Proposed Agency Action filed by Lake Cogen, Ltd. (Lake) 

on December 5,  1997, which seeks to protest the Commission’s Proposed Agency 

Action Order No. PSC-97-1437-FOF-EQ (the PAA Order). As grounds for dismissal  

Florida Power asserts that further proceedings in this docket to obtain Commission 

approval of the Settlement Agreement between Florida Power and Lake, including 

the hearing requested by Lake’s Petition, have been rendered moot by the expiration 

of the Settlement Agreement in accordance with its own terms. In support of its 

motion to dismiss, Florida Power states as follows: 

Background 

1. On December 12, 1996, Florida Power fded a petition initiating this 

docket and requesting the Commission to approve a settlement Agreement between 

Florida Power and Lake Cogen, Ltd. (Lake), which was intended to terminate 

pending litigation between the parties over the price of energy payments made 

pursuant to Section 9.1.2 of a Commission-approved Negotiated Contract between 

Florida Power and Lake. The Settlement Agreement was made expressly contingent 



upon its approval by the Commission and provided in Section 2.a. that the 

Agreement would terminate if Commission approval was not obtained by July 1, 

1997. Because-of unanticipated delays in the progress of this proceeding beyond the 

control of Florida Power or Lake, the parties extended the Settlement Agreement’s 

termination date to October 3 1, 1997. (See, letter agreement between Florida Power 

and Lake dated August 13,1997, attached hereto as Exhibit A,) 

2. Thereafter, at its September 23, 1997 Agenda Conference, the 

Commission voted to deny Florida Power’s petition for approval of the Settlement 

Agreement. The Commission’s decision was reflected in its PAA Order issued 

November 14, 1997. On December 5, 1997, the last day of the protest period and 

five weeks after the Settlement Agreement had terminated, Lake filed its Petition on 

Proposed Agency Action (the Petition) claiming as its “Relief Requested” that “Lake 

Cogen is entitled to a formal proceeding and hearing pursuant to Chapter 120, 

Florida Statutes, and to have the Commission fully consider the issues raised herein 

as to why the Commission should approve the Settlement Agreement ... .” (Petition, 

at page 17.) 

Discussion 

3 .  Florida Power submits that Lake’s Petition is rendered moot by the 

termination of the Settlement Agreement. By requesting a formal proceeding to 

approve a settlement that no longer exists, Lake has asked the Commission to embark 

upon an exercise in futility. For this reason, Lake’s Petition fails to state a claim for 

which relief can be granted and must therefore be dismissed. 

4. In its Petition, Lake acknowledges that “there is no longer a viable 

settlement agreement upon which a hearing can be held ...” but suggests that 
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somehow it is Florida Power’s initial petition that is moot, and by unstated but 

obvious implication, that the resulting PAA Order is moot as well.’ (Petition, at page 

4.) This suggestion is clearly wrong. In sharp contrast to the situation with Lake’s 

Petition, the Settlement Agreement was viable and effective (subject to Commission 

approval) on December 12, 1996 when Florida Power filed its initial petition, as it 

was on September 23, 1997 when the Commission reached its decision to deny 

approval. It was not until October 3 1, 1997 that the Settlement Agreement expired 

by its own terms, @us rendering moot any further proceedings seeking its approval, 

including the formal proceeding requested by Lake. 

5. Florida Power submits that Lake’s Petition in general, and in particular, 

its unfounded suggestion that Florida Power’s initial petition (and thus the entire 

proceeding to date) is moot, is nothing more than a desperate attempt to avoid the 

effect of language in the PAA Order that Lake considers to be detrimental to its 

interests. By the mere filing its request for a formal hearing on a non-existent 

settlement, Lake has improperly prevented, albeit temporarily, the PAA Order from 

becoming final pursuant to Rule 25-22.029(6), F.A.C. Moreover. by attempting to 

twist the acknowledged mootness of its own Petition2 into a claim that Florida 

Power’s initial petition is now moot, Lake seeks a result tantamount to a voluntary 

In its prayer for relief, Lake asks the Commission to conduct a formal proceeding “if the 
Commission does not, on its own motion, dismiss the petition herein as mmt . . . .” (Petition, at page 
18.) Presumably, the “petition herein” is intended to refer to Florida Power’s initial petition (although 
the phrase would be more properly construed as referring to Lake’s Petition). Clearly, Lake 
recognizes that if Florida Power’s initial petition were to be dismissed as moot, then this entire 
proceeding to date, including the PAA Order that Lake is unhappy with, would also be moot and of 
no effect. 

As noted above, Lake’s request for a formal Section 120.57(1) hearing admits “there is no 
longer a viable settlement agreement upon which a hearing can be held . . . .” (Petition, at page 4.) 
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dismissal of that petition,3 i.e., the vacation the PAA Order Nunc Pro Tunc. This 

procedural ploy should not be countenanced by the Commission. 

WHERFTORE, Florida Power Corporation respectfully requests that the 

Commission issue an order (1) dismissing Lake's Petition on Proposed Agency 

Action, (2) finding the PAA Order to be final, and (3) closing this docket. 

Respectfully submitted, 

OFFICE OF THE GENERAL COUNSEL 
FLORIDA POWER CORPORATION 

St. Petersburg, FL 33733-4042 
Telephone: (813) 866-5184 
Facsimile: (8 13) 866-493 1 

Needless to say, only Florida Power, as the petitioner in this proceeding, has the right to 
voluntarily dismiss its petition - a right Florida Power has chosen not to exercise. Lake's suggestion 
that Florida Power's petition can be dirmissed for moo!nes is simply an attempt to do indirectly what 
it has no right to do directly. 
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EXHIBIT A 

Florida 
Power 
C O R P O R A T I O N  JAMES P. F W  

DERllYQENEPALCOUNSEL 

August 13, 1997 

Lake Cogen, Ltd. 
c/o NCP Lake Power, Inc., 
General Partner 
One Upper Pond Road 
Parsippany, NJ 07054 

Re: December 6,  1996 Florida Power - Lake Cogen 
Settlement Agreement 

Ladies and Gentlemen: 

I acknowledge receipt of your letter of July 22, 1997 proposing to modify 
section 2.a of the subject Settlement Agreement by extending the date by which 
FPSC Approval must be obtained from July 1, 1997 to tzzZz%r*q/ 

Florida Power is agreeable to such an extension, with the understanding that 
FPSC Approval, as the term is used in the Settlement Agreement, requires the 
issuance of a Proposed Agency Action Order approving the settlement that 
becomes e&ctive, in accordance with Rule 25-22.029(6), F.A.C. In other words, 
the condition of the Settlement Agreement requiring FPSC Approval will not be 
deemed satisfied if (i) the FPSC votes against approval of the Settlement 
Agreement at an agenda conference, or (ii) the FPSC votes in favor of approval, 
but the Proposed Agency Action Order issued as a result of that vote becomes a 
nullity by the filing of a timely request for a section 120.57 hearing pursuant to 
Rule 25-22.029. 

In all other respects, the Settlement Agreement shall remain unchanged. 

GENERAL OFFICE 



Lake Cogen, Ltd. 
August 13, 1997 
Page 2 z 

If the foregoing accurately reflect the agreement of Lake Cogen and Florida 
Power concerning the above subject matter, please so indicate by signing both 
counterparts of this letter in the space provided below and return one signed 
counterpart to me. 

Very truly yours, 

FLORIDA POWER CORPORATION 

Confirmed and Agreed to: 

LAKE COGEN, LTD. 
By: NCP Lake Power, Inc. 

r 

/ 

By - *  

/ 



BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Peztion for Expedited Docket No.961477-EQ 
Approval of Settlement 
Agreement with Lake Cogen, Submitted for filing: 
Ltd. by Florida Power December 15, 1997 
Corporation 
/ 

I HEREBY CERTIFY that a hue copy of Florida Power Corporation’s Motion 

to Dismiss Lake Cogen, Ltd.’s Petition on Proposed Agency Action has been 

furnished to the following individuals by regular U.S. Mail this 12th day of 

December, 1997: 

Robert Scheffel Wright 
Landers & Parsons, P.A. 
310 West College Avenue 
P.O. Box 271 
Tallahassee, FL 32302 

Wm. Cochran Keating W ,  Esq. 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399-0850 

Wendy Greengrove, Esq. 
Director-Legal & Corporate Affairs 
GPU International, Inc. 
One Upper Pond Road 
Parsippany, NJ 07054 

F L O R I D A  P O W E R  C O R P O ~ ~ \ T I O N  



F 



BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

1 In re: Petition for Expedited 
Approval of Settlement Agreement ) Docket No. 961477-EQ 
with Lake Cogen, Ltd. by Florida ) Januarv 8. 1998 
Power Corporation ) 

) 

J A N  08 1598 
LAKE COGEN, LTD.'S RESPONSE TO 
FLORIDA POWER CORPORATION'S 

MOTION TO DISMISS 
FPSG - RecordslReportinS 

LAKE COGEN, LTD., by and throuFh its general partner, NCP L.;\KE POWER, 

INC. (hereinafter collectively "Lake" or "Lake Cogen") and pursuant to Rule 25-22.037, 

Florida Administrative Code ("F.A.C."), hereby files this response to Floi-ida Power 

Corporation's ("FPC's") Motion to Dismiss Lake's Petition on Proposed Agency Action (the 

"Motion to Dismiss") and in support thereof states: 

BACKGROUND 

1. On December 6, 1996, FPC and Lake Cogen entered into that certain 

Settlement Agreement and Amendnient To Negotiated Contract for the Purchase of Firm 

Capacity and Energy From a Qualifying Facility Between Lake Copen, Lrd. and Florida 

Power Corporation (the "Settlement Agreement"). NCP Lake is a wholly-owned subsidiary of 

GPU International, Inc. The purpose of the Settlement Agreement was  to settle all disputes 

between Lake Cogen and FPC that are the subject of pending litigation in the case styled NCP 

Lake Power. Incorporated. a Delaware corporation. a s  General Partner of Lake Cogen. Ltd.. ii 

Florida limited partnership v. Florida Power Corporation. a Florida corporation, Case No. 94- 

2354-CA01, in  the Circuit Court of the Fifth Judicial Circuit in and for Lake County. 

Pursuant to the Commission's rules and orders, and pursuant to the terms of the Settlement 

t itself, on December 12, 1996, FPC initiated this docket by filing a petition for 



approval of the Settlement Agreement for cost recovery purposes ("FPC's Petition"). 

2. NCP Lake Power. Inc. filed its petition to intervene in this docket on March 6. 

1997, and Lake Cogen Ltd. filed its petition to intervene in this docket on March 11, 1997. 

Intervention was granted to Lake Cogen Ltd. by Coinmission Order No. PSC-97-0645-pCO- 

EQ and to NCP Lake Power, Inc. by Commission Order No. PSC-97-0611-PCO-EQ, both 

issued on June 5,  1997. 

3. On November 14, 1997, the Florida Public Service Conunission 

("Commission") issued proposed agency action Order No. PSC-97-1437-FOF-EQ (the "PAA 

Order") in which the Commission gave notice of its intent to deny FPC's petition for approval 

of the Settlement Agreement for cost recovery purposes. 

4. On December 5, 1997, Lake Cogen timely filed ii Petition on Proposed Agency 

Action ("Lake's Petition") challen.$iq both the factual underpinnings and the legal conclusions 

of the FAA Order. 

5. On December 15, 1997, FPC filed a Motion to Dismiss Lake's Petition. 

Pursuant to Order No. PSC-97-15SG-PCO-EQ, the Coiiuiiission granted Lake Cogen until 

January 9, 1998 to file a response to the Motion to Dismiss. For the reasons set forth below, 

FPC's Motion to Dismiss is without merit and should be denied. 

DISCUSSION 

6. In the Motion to Dismiss. FPC concedes, and Lake Cogeii would agree, that the 

Settlement Agreement "expired by its own terms" on October 31, 1997. (Motion to Dismiss 

at 3). However, FPC asserts that because the Settlement Agreement did not expire until after 

September 23,  1997, the date of the agenda conference during which the Conmission 
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considered FPC's Petition, the resulting PAA Order is valid. FPC further asserts that because 

the Settlement Agreement is now terminated, any further proceedings in this docket. including 

Lake's Petition challenging the PAA Order, are moot. (Motion to Dismiss at 3).' 

7. The calculated -- but absurd -- implication of FPC's assertions is that the factual 

statements and conclusions contained in the PAA Order cannot be challenged. In other tvords. 

FPC is asking the Commission to allo\v the proposed factual findings of the PAA Order to 

become the equivalent of fiiinl agency action without providing for an administrative hearins 

pursuant to Chapter 120, Florida Statutes. Specifically, in  its request for relief, FPC asks that 

the Commission issue an order "finding the PAA Order to be final." Motion to Dismiss at 4. 

FPC's rzquest flies in the face of Chapter 120, the Conmission's rules. the plain language of 

the PAA Order itself, and well-established Florida case law and iiiust be denied. FPC has no 

right to, and the Coiiimission niay not grant, a final order containing factual findings where no 

hearing has been held and where such an order would adversely affect another entity (Lake 

Cogen). 

8. Rule 25-22.029, F.A.C., is the Conmission's rule concerning proposed agency 

action proceedings. Rule 25-22.029, F.A.C., provides in pertinent part: 

(1) At any time subsequent to the 
initiation of a proceeding befoi-e the Commission. 
the Commission may give notice of proposed 
agency action. Proposed agency action shall be 

'Lake Cogen does not disagree with the general proposition that the expiration of the 
Settlement Agreement affected this proceeding. In fact, as stated in its Petition, Lake Cogen 
believes that the expiration of the Settlement Agreement has rendered this entire proceeding 
moot. (Lake's Petition at 4). Accordingly. conteiiiporaneous with the filing of this response, 
Lake Cogen is filing with the Coinmission a iiiotion to dismiss this entire proceeding as moot. 
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niade upon a vote of the Commission, and may he 
reflected in the form of an order or a notice of 
intended action. 

(2) After agenda conference, the 
Division of Records and Reporting shall issue 
written notice of the proposed agency action. 
advising al l  parties of record that they liiive 2 1 
days after issuance of the notice in  which to file a 
request for a $ 120.57 hearing. 

g * :!: 

( I )  One whose substantial interests may 
or will he affected by the Conmission's proposed 
action may file a petition for ii 3 120.57 hearing, 
in  the form provided by Rule 25-22.036. 

:/: :ji :/: 

( 6 )  In the absence of a timely request 
for a F 120.57 hearing. and unless otherwise 
provided by a Conmission order. the orooosed 
action shall become effective uoon the exniration 
of the time within which to request a hearing. 

(Emphasis supplied). Thus, Rule 25-22.029, F.A.C., clearly provides that a PAA Order 

heconies effective or final without an evidentiary hearins only if no such hearing is timely 

requested 

9. The PAA Ordei- itself cites Rule 25-22.029, F.A.C., in clearly providing that: 

The action proposed herein is preliminarv in 
nature and will not become effective or final, 
except as provided by Rule 25-22.029, Florida 
Administrative Code. 

PAA Order at 21 (emphasis supplied). Thus, FPC's Motion to Dismiss improperly asks the 

Commission to ignore both Rule 25-22.029, F.A.C., and the clear language of the PAA 
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Order, and allow the "preliminary" action proposed in the PAA Order to become final without 

first convenins an evidentiary hearing pursuant to Chapter 120, Florida Statutes. 

10. Moreover, FPC's assertion that any atteiiipt by Lake Copen to challenge the 

PAA Order is nioot effectively ignores nearly twenty years of Florida adniinistrative case law ,: 

In Florida Department of Transportation v .  J.W.C. Co.. Inc., 396 So. 2d 778, 786-87 (Fla. 

1st DCA 1981), the First District Co~irt of Appeal considered the status of "proposed agency 

action" taken by the Florida Department of Environmental Regulation ("DER") i n  the form of 

a notice of intent to issue a permit, which, pursuant to applicable DER rules, would become 

"final agency action" only if no hearing was timely requested by an appropriate party.' The 

Court in J.W.C. stated that: 

Clearly, there was no final agency action by DER 
in this proceeding prior to [the filing of a] request 
for hearing. [The filing of a] request for a hearin,o 
commenced a de novo proceedin,o, which, as 
previously indicated is intended "to formulate final 
agency action taken earlier and preliminarily." 

- Id. (quoting McDonald v. Department of Banking and Finance, 346 So. 2d 569, 554 (Fla. 1st 

DCA 1977). I n  In re: Petition For Approval of Contract for the Purchase of Firm Capacity 

and Energv Between General Peat Resources. L.P. and Florida Power and Lizht Companv, 94 

FPSC 3:507, 510 (Fla. Pub. Sew. Comm'n 1994). the Conmission relied on J.W.C. in 

'Not surprisingly, FPC cites no cases or other precedent in support of its Motion to 
Dismiss. 

'DER'S "notice of intent" closely parallels the Commission's PAA Order. Both are 
preliminary agency actions which cannot beconie final or effective if a valid petition is filed 
within the prescribed time period. 

5 



concluding that a "PAA order no longer has any effect when a de novo proceeding is 

required." 

11. Just as the petitioners in J.W.C. Ivere, Lake Cogen is entirled to ii de novo 

evidentiary hearing to attempt to change the Commission's mind with regiird to the disputed 

factual statements and conclusions contained in the PAA Order. See Couch Construction Co. ~ 

Inc. v .  Department of Transportation. 361 So. 2d 172, 176 (Fla. 1st DCA 1978) (stating that 

the Chapter 120, Florida Statutes, hearing requirements "are designed to Sive affected parties 

an opportunity to change the agency's mind.") I n  stark Coiiirast. once Lake Cosen timely 

requested an evidentiary hearing pursuant to Chapter 120, Florida Statutes. FPC was not 

entitled to and otherwise h;is no cognizable ley1 right io have the \\holly preliminary factual 

findings of the PAA Order beconie final. Accordingly, unless this entire proceeding is 

dismissed as moot, Lake Cogen must be granted an opporrunity to challen:e the PAA Order 

WHEREFORE, Lake Cogen, Ltd. respecrfully requests that rhe Commission issue i i n  

order denying Florida Power Corporation's Motion to Dismiss Lake Cogen. Ltd.'s Petition on 

Proposed Agency Action. 

Respectfully submitted this= day of January, 1998. 

Florida Bar No. 966721 
LANDERS 6r PARSONS, P.A. 
310 LV. College Avenue (ZIP 32301) 
Post Office Box 271 
Tallahassee, Florida 32302 
Telephone: (850) 681-031 1 
Telecopier: (850) 224-5595 
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I HEREBY CERTIFY that a true copy of the foregoing has been furnished by U.S, 
Mail or hand-delivery (:$) on this W day of January, 199s to the followin,n: 

James A. McGee, Esq. 
Office of the General Counsel 
Florida Power Corporation 
Post Office Box 14042 
St. Petersburg. FL 33733-4042 

Wni. Cochran Keating IV, Esq.* 
Florida Public Service Coimnission 
2540 Shuniard Oak Boulevard 
Tallahassee, FL 32399-OS50 

Robert Sclieffel Wright 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Petition for expedited OCKET NO. 961477-EQ 
NO. PSC-98-0450-FOF-EQ 
March 30, 1998 

The following Commissioners participated in the disposition of 
this matter: 

JULIA L. JOHNSON, Chairman 
J. TERRY DEASON 
SUSAN F. CLARK 
JOE GARCIA 

E. LEON JACOBS, JR. 

ORDER DISMISSING PROCEEDINGS AND FINDING 
QRQFR NO. PSC - -  97 1437-FOF - EO TO BE A NzlLLITy 

BY THE COMMISSION: 

I. CASE BACKGROUND 

On December 12, 1996, Florida Power Corporation (“FPC”) filed 
a petition for approval of a settlement agreement between it and 
NCP Lake Power, Inc. for cost recovery purposes. NCP Lake Power, 
Inc. and Lake Cogen Ltd. (collectively, ’Lake”) were granted 
intervenor status on June 5, 1997. As amended by subsequent 
agreement of the parties, the settlement agreement would expire on 
October 31, 1997, absent the necessary regulatory approvals. At 
our September 23, 1997 Agenda Conference, we voted to deny FPC’s 
petition. Our decision was memorialized in proposed agency action 
Order No. PSC-97-1437-FOF-EQ, issued November 14, 1997 (“PAA 
Order”). On December 5, 1997, Lake timely filed a Petition on 
Proposed Agency Action protesting the PAA Order. 

On December 15, 1997, FPC timely filed a motion to dismiss 
Lake’s petition. After receiving our approval for an extension of 
time to file a response, Lake filed a response to FPC’s motion to 
dismiss on January 8, 1998. on the same day, Lake filed its Motion 
to Dismies Proceeding and Close Docket. FPC timely filed a 
response to Lake’e motion to dismiss on January 20, 1998. 

11. AR GUMENTS OF THE P ARTIES 

On page 4 of its Petition on Proposed Agency Action, Lake 
notes that the settlement agreement has expired and that 
negotiations to further extend it have been unsuccessful. Lake 
suggests that it may be appropriate for  us to dismiss the 
underlying petition, i.e. FPC’s original petition, as moot and 
close the docket. Lake requests that we set the matter for  a 
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formal hearing if we do not, on our own motion, dismiss FPC's 
petition as moot. 

In FPC's motion to dismiss Lake's Petition on Proposed Agency 
Action, FPC contends that Lake's petition should be dismissed 
because it fails to state a claim for which relief may be granted. 
FPC asserts that a formal proceeding on a non-existent settlement 
agreement would be futile. In addition, FPC argues that Lake's 
suggestion - that FPC's initial petition is now moot - is wrong, as 
is the implication that the PAA Order is also moot. FPC notes that 
the settlement agreement was viable when FPC filed its initial 
petition and when we reached our decision. On page 3 of its motion 
to dismiss, FPC asserts that the settlement agreement's expiration 
on October 31, 1997, rendered moot "any further proceedinge seeking 
its approml, including the formal proceeding requested by Lake." 
(Emphasis supplied by FPC). FPC requests that we (1) dismiss 
Lake's petition, ( 2 )  find the P?A?+ Order to be final, and (3) close 
this docket. 

In Lake's response to FPC's motion to dismiss, Lake contends 
that a proposed agency action order becomes effective or final 
without an evidentiary hearing only if a Section 120.57, Florida 
Statutes, hearing is not timely requested. Lake refers to the PAA 
Order, which states, "The action proposed herein is preliminary in 
nature and will not become effective or final, except as provided 
by Rule 25-22.029, Florida Administrative Code ('F.A.C.') . Lake 
notes that Rule 25-22.029(6), F.A.C., provides that "[iln the 
absence of a timely request for a 5120.57 hearing, and unless 
otherwise provided by a Commission order, the proposed action shall 
become effective upon the expiration of the time within which to 
request a hearing." 

Further, Lake cites Florida DeDartment of Traneoortation v. 
J.W.C. Co.. Inc., 396 So.2d 778, 786-87 (Fla. 1st DCA 1981), which 
states: 

Clearly, there wae no final agency action by DER in this 
proceeding prior to [the petitioners'] request for 
hearing. [The petitioners'] request for a hearing 
commenced a de novo proceeding, which, as previously 
indicated is intended *to formulate final agency action 
taken earlier and preliminarily." 

Ld. (quoting McDonald v. Department of Bankinu and Finance, 346 So. 
2d 569, 584 (Fla. 1st DCA 1977)). Lake also cites Commission Order 
No. PSC-94-0310-FOF-EQ, issued March 17, 1994, for the proposition 
that a proposed agency action order is no longer effective when a 
de novo proceeding is required. Lake concludes that once it timely 
filed its petition on proposed agency action, FPC was not entitled 
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to have the preliminary factual findings of the PAA Order become 
final. Unless the entire proceeding is dismissed as moot, 
according to Lake, it must be granted an opportunity to challenge 
the PAA order. 

In Lake’e motion to dismiss this entire proceeding, Lake 
argues that the entire proceeding, including FPC’s petition, should 
be dismissed as moot because there is no longer a viable settlement 
agreement upon which a hearing may be held. Lake cites Godwin v. 
State, 593 so. 2d 211, 212 (Fla. 1992), which states that ‘[a] case 
is ‘moot’ when it presents no actual controversy or when the issues 
have ceased to exist.” Lake asserts that the issues in this case 
ceased to exist when the settlement agreement expired, thus 
rendering the entire proceeding and FPC’s petition moot. Lake 
points out that FPC offers no case law to support the assertion 
that only proceedings initiated after expiration of the settlement 
agreement are rendered moot. Lake asserts that the timely filing 
of its petition prevented the PAA Order from becoming final, 
leaving it subject to review in a de novo proceeding. However, 
Lake contends, the expiration of the settlement agreement obviates 
the need for such a proceeding and renders the entire proceeding 
moot. Lake requests that we (1) dismiss FPC’s petition on the 
grounds that the entire proceeding is moot, (2) declare the PAA 
Order null and void, and (3) close the docket. 

In FPC’s response to Lake’s motion to dismiss, FPC contends 
that Lake’s argument is entirely dependent on the validity of its 
petition because without a valid protest the PPA Order becomes 
final in accordance with Rule 25-22.029(6), Florida Administrative 
Code. FPC argues that Lakes’ petition is invalid because it fails 
to state a claim for which relief can be granted. FPC further 
contends that because the PAA Order memorializee a decision made 
when the eettlement agreement was in effect, Lake’e claim that the 
entire proceeding is moot is untenable. FPC notes that in Godwin, 
supra, ME. Godwin appealed the trial court’s order to involuntarily 
commit her to a state hospital but was discharged before her appeal 
was decided; the State moved to dismiss her appeal on grounds that 
her discharge rendered her appeal moot. FPC feels it is 
constructive to note that no issue was made of the trial court 
order’s validity. 

111. ANALYSIS AND FINDINGS 

Because the issues are so intertwined among the pleadings 
summarized above, we believe it is appropriate for US to decide the 
underlying issues before ruling separately on the motions to 
dismiss. We note that both parties recognize the futility of 
conducting a formal proceeding on a settlement agreement that hae 
expired by its own terms. We agree that we should not conduct a 
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formal hearing on this matter. Thus, the ultimate question for our 
consideration is whether our PA& Order should become final or is a 
nullity. 

FPC and Lake present a novel issue: whether to make a propoeed 
agency action order final, or render it a nullity, when a person 
whose substantial interests are affected timely files a protest but 
the underlying subject matter of the proposed action no longer 
exists, thereby rendering any formal proceedings on the matter 
futile. 

By its own terms, Section 120.569, Florida Statutes, applies 
to all proceedings in which the substantial interests of a party 
are determined by an agency. Lake, as a party to the settlement 
agreement, is clearly a party whose substantial interests were 
determined by our PAA Order. Section 120.569(2) (b), Florida 
Statutes, provides that all parties shall be afforded an 
opportunity for a hearing. In other words, ”APA hearing 
requirements are designed to give affected parties an opportunity 

PeDartment of Transportation, 361 So. 2d 172, 176 (Fla. let DCA 
1978) . 
to change the agency’s mind.” Couch Construction Co.. I nc. v. 

FPC argues that Lake’s petition is invalid because the 
expiration of the settlement agreement made it moot. Following 
FPC’s reasoning, however, no one may challenge our PAA Order, 
because any challenge would be made moot by the expiration of the 
settlement agreement. Under this approach, no party would be 
afforded an opportunity for hearing to change this agency’s mind, 
but the PAA Order would become final nonetheless. We believe that 
this result is completely at odds with the plain language and 
intent of Section 120.569, Florida Statutes. See, Winterv. Plava 
del Sol. Inc., 353 So. 2d 598 (Fla. 4th DCA 1977) (stating that a 
statute with clear and unambiguous language must be given its plain 
and obvious meaning and must not be constructed in a manner that 
leads to an absurd result). 

In addition, we note Rule 25-22.036(9) (b), Florida 
Administrative Code, which provides: 

(b) Where a petition on proposed agency action has been 
filed the Commission may: 

1. Deny the petition if it does not adequately 
state a substantial interest in the Commission 
determination or if it is untimely. 

2. Grant the petition and determine if a 
120.57(1) hearing or a 120.57(2) hearing is 
required. 
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FPC does not argue that Lake’s petition was untimely or fails to 
adequately state a substantial interest. In fact, Lake’s petition 
was timely and, we believe, adequately states a eubetantial 
interest in our PAA Order. 

For the preceding reasons, we find that Lake’s petition is 
valid. Thus, pursuant to Rule 25-22.029(6), Florida Administrative 
Code, we find that the timely filing of Lake’s petition prevented 
the PAA Order from becoming final and effective. Because no final 
agency action had been taken, Lake’s petition commenced a de novo 
proceeding on the iesues disputed i n  the petition. See F l o r i a  
DeDartment of TransDortat ion v. J.W.C. Co.. Inc ., supra, and 
Section 120.80(13)(b), Florida Statutes. 

We find that FPC cannot, at this point, ask that Lake’s 
petition be dismissed as moot without recognizing that the entire 
proceeding should be dismissed. By definition, a de novo 
proceeding is not an appellate proceeding but an original 
proceeding designed to formulate final agency action. J.W.C., 
supra. Section 120.80(13) (b), Florida Statutes, provides that ’a 
hearing on an objection to proposed action of the Florida Public 
Service Commission may only address the issues in dispute.” The 
expiration of the settlement agreement, however, effectively 
eliminated any disputed issues. Godwin, supra, states that “ [a] 
case is ‘moot’ when it presents no actual controveray or when the 
issues have ceased to exist.” Thus, based on our finding that 
Lake’s petition is valid and initiates a de novo proceeding on the 
issues disputed therein, we believe that the plain language of 
Godwin leads to the conclusion that the original proceeding 
initiated by Lake’s petition is moot and should be dismissed. 
Accordingly, we find (1) that FPC’s original petition for approval 
of the settlement agreement should be dismissed as moot and ( 2 )  
that our proposed agency action Order No. PSC-97-1437-FOF-EQ is a 
nullity. 

Based on our findings above, we deny FPC’s motion to dismiss 
Lake’s petition, and we grant Lake’s motion to dismiss this 
proceeding and close the docket. 

Based on the foregoing, it is 

ORDERED by the Florida Public Service Commission that this 
proceeding, including Florida Power Corporation’s petition for 
approval of a settlement agreement between it and NCP Lake Power, 
Inc., is moot and is hereby dismissed. It is further 

ORDERED that Order No. PSC-97-1437-FOF-EQ is a nullity. It is 
further 
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ORDERED that Florida Power Corporation's Motion to Diemiee 
Lake Cogen, Ltd.'e Petition on Proposed Agency Action is hereby 
denied. It is further 

ORDERED that Lake Cogen, Ltd.'s Motion to Dismiss Proceeding 
and Close Docket is hereby granted. It is further 

ORDERED that this docket shall be closed. 

By ORDER of the Florida Public Service Commission this 
day of March, 1998. 

I s /  Blanca 6 .  Bav6 

BLANCA S.  BAY6, Director 
Division of Records and Reporting 

This is a facsimile copy. A signed 
copy of the order may be obtained by 
calling 1-850-413-6770. 

( S E A L )  
WCK 
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NOTICE OF FURTHER P ROCEEDINGS OR Jvo ICIAL REVIEW 

The Florida Public Service Commission is required by Section 
120.569(1), Florida Statutes, to notify parties of any 
administrative hearing or judicial review of Commission orders that 
is available under Sections 120.57 or 120.68, Florida Statutes, as 
well as the procedures and time limits that apply. This notice 
should not be construed to mean all requests for an administrative 
hearing or judicial review will be granted or reeult in the relief 
sought. 

Any party adversely affected by the Commission's final action 
in this matter may request: 1) reconsideration of the decision by 
filing a motion for reconeideration with the Director, Division of 
Records and Reporting, 2540 Shumard Oak Boulevard, Tallahassee, 
Florida 32399-0850, within fifteen (15) days of the issuance of 
this order in the form prescribed by Rule 25-22.060, Florida 
Administrative Code; or 2) judicial review by the Florida Supreme 
Court in the caee of an electric, gas or telephone utility or the 
First District Court of Appeal in the case of a water and/or 
wastewater utility by filing a notice of appeal with the Director, 
Division of Records and reporting and filing a copy of the notice 
of appeal and the filing fee with the appropriate court. This 
filing must be completed within thirty (30) days after the issuance 
of this order, pursuant to Rule 9.110, Florida Rules of Appellate 
Procedure. The notice of appeal must be in the form specified in 
Rule 9.900(a), Florida Rules of Appellate Procedure. 

. 


