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TEL ,8501 224~1585 FAX (8501 222-0398 
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ATTORNEYS AT LAW 

' S J  JUN -9 PH 12: 20 
MAILING ADDRESS 

June 9,1999 

Ms. Blanca S. Bayo, Director 
Division of Records and Reporting 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399-0850 

In re: Generic investigation into the agregate electric utility reserve 
margins planned for Peninsular Florida 
Docket No. 98 1890-EU 

Dear Ms. Bayo: 

Enclosed for filing in the above docket on behalf of Florida Power Corporation are the 
original and fifteen (15) copies of Florida Power Corporation's Request for Status Conference. 

We request you acknowledge receipt and filing of the above by stamping the additional 
copy enclosed. 

821-7000. 1 

If you or your Staff have any questions regarding this filing, please contact me at (727) 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Generic investigation 1 

utility reserve margins planned ) 
for Peninsular Florida. ) 

into the aggregate electric 1 DOCKET NO. 981890-EU 

Submitted for filing: June 9, 1999 

FLORIDA POWER CORPORATION’S 
RE 1 

Florida Power Corporation (“Florida Power” or the “Company”) requests that the 

Commission conduct a status conference to address the statutory (or regulatory) authority, scope, 

character, and schedule of this proceeding. In support of this Request, Florida Power states the 

following: 

1. This docket was opened on or about December 17, 1998 in response to a request 

to establish a docket regarding a “generic investigation into the aggregate electric utility reserve 

margins planned for Peninsular Florida.” 

2. Subsequently, the Commission issued an Order Establishing Procedure, 

indicating, among other things, that testimony would be taken and a hearing conducted. In its 

Order Establishing Procedure, the Commission cited at least four provisions of the 

Administration Commission’s Uniform Rules of Procedure which describe the powers of 

Presiding Officers in proceedings involving decisions affecting substantial interests or hearings 

involving disputed issues of material fact. & Fla. Admin. Code R. 28-106.206,28-106.209,28- 

106.211 and 28-106.215; Fla. St& 9120.569 (Supp. 1998); Fla.. 5120.57 (Supp. 1998). 

3. Based upon information and belief, however, the Commission has not formally 

initiated proceedings pursuant to Section 120.57, Florida S t a w  . & Fla. Admin. Code R. 28- 

106.201. According to the Administration Commission’s Uniform Rules of Procedure, a formal 

petition to initiate proceedings has several requirements, including, “a concise statement of the 
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ultimate facts alleged, including the specific facts the petitioner contends warrant reversal or 
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modification of the agency’s proposed action.” Fla. Admin. Code R. 28-106.201. There is no 

indication that the Commission has been excepted from this Rule. & &dhL 

$120,54(5)(Supp. 1998); Fla. Admin. Code R. 25-40.001. 

4. With the advent of the Commission’s determination of need in the Duke New 

-a docket (Case No. 981042-EM), the Commission Staff undertook to substitute “merchant 

plant” issues for “reserve margin” issues at an issues identification conference in this docket. 

Recognizing that there was uncertainty about the future of this docket, Commission Staff stated 

at that conference that the existing Order Establishing Procedure for this docket would be set 

aside. Staff further assured that, in the event this docket were continued, a reasonable schedule 

would be suhstituted instead. 

5. After an informal “merchant plant” workshop, the Commission decided to 

continue this docket. Thereafter, a Revised Order Establishing Procedure was issued in this 

docket providing short notice for an issues identification conference and further proceedings. 

6. Due to the short notice and scheduling conflicts, Florida Power’s in-house counsel 

and outside counsel most familiar with this matter were unable to attend the issues identification 

conference. Based on the discussion that ensued and the issues that were generated, it has 

become apparent that the Commission is undertaking to examine many issues that may 

fundamentally affect the Company’s interests in this docket, without either a clear mission, a 

clear and lawful procedure, or adequate time for the parties to participate. 

7. Although the Commission is treating this docket like a formal Section 120.57 

proceeding, no petition to initiate proceedings has been filed, no charges have been identified, 

little basis has been provided for any party or would-be intervenor to assess how, if at all, its 

substantial interests may be affected, and no notice has been given as to what kind, if any, order 
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may be issued or how it may impair or affect the interests of the Company or any other party. 

Yet Florida Power and others are expected to present formal testimony on what amounts, as a 

practical matter, to a “fast-track,” with little notice of even what the issues are that the docket 

may address. The absence of a formal petition to initiate proceedings logically means that there 

is no petitioner to present its case to the Commission. Florida Power and other utilities, 

however, are expected to proceed first, ostensibly giving other parties the right to respond, 

without any clear idea of what the Company is expected to prove or disprove. Clearly, it would 

be untenable to require a party to present evidence with no notice of a petition to initiate 

proceedings, made pursuant to the formalities of Rule 28-106.201 of the Florida Administrative 

Code, no notice of the proposed agency action (if any) and no notice of the ultimate facts 

pertinent to such an proceeding. 

8. Moreover, the issues that the Staff and the parties have compiled include many 

matters having potentially broad policy ramifications for the State. Despite this, the Commission 

has not duly noticed that it is commencing a rulemaking proceeding, and it is unclear whether 

that is the Commission’s purpose or whether, instead, the Commission may be entertaining the 

prospect of developing policy in an impermissible manner outside the rulemaking process. 

Therefore, the parties have had no opportunity to participate in the rulemaking process, as 

contemplated by Section 120.54, 

rulemaking pursuant to Section 120.54(7), Florida Stat- . S e s F l a . .  $120.54 (Supp. 1998). 

Likewise, the Commission has not fulfilled the statutory prerequisites to enacting a rule pursuant 

to the requirements of Chapter 120, Florida S- , such as a Statement of Estimated 

Regulatory Costs. Scg Fla.§l20.54(3)(b)(Supp. 1998). 

, or petition the Commission for the initiation of 
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9. Although the Commission has indicated that this may be an investigation into 

matters in which the Commission has expressed an interest, the issues identified appear to range 

beyond what the Commission itself has ever identified. Further, no basis has been shown why an 

investigation should be conducted formally under Section 120.57 rather than informally, without 

testimony, hearing, and some kind of order potentially affecting the parties’ substantial interests. 

The Commission has directed Staff to conduct a “generic investigation,” not to implement a 

formal adjudication or rulemaking. That being the case, informal procedures carried out on a 

workable timetable would be much better suited to carrying out the Commission’s directive. 

10. In view of the foregoing, Florida Power respectfully requests that the Commission 

conduct a status conference where the Commission can address the authority, character, 

procedure, and schedule for this docket, in order to ensure that the docket proceeds in a lawful 

manner, consistent with the parties’ due process rights and rights under applicable statutes and 

regulations, and to ensure that the docket proceeds in a productive fashion that is fair and 

practicable to all participants. 

Respectfully submitted, - 
JAMES A. McGEE 
Senior Counsel 
FLORIDA POWER CORPORATION 
P.O. Box 14042 
St. Petersburg, Florida 33733 
Telephone: (727) 820-5844 
Facsimile: (727) 820-5519 
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Carlton, Fields, Ward, 
Emmanuel, Smith & Cutler 

Post Office Box 2861 
St. Petersburg, FL 33731 
Telephone: (727) 821-7000 
Telecopier: (727) 822-3768 
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CERTIFICATE OF SERVICF 

I HEREBY CERTIFY that a true and correct copy of the foregoing Florida Power 
Corporation’s Request For Status Conference has been furnished by U.S. Mail to the folloWing 
counsel of record this 3 day of June, 1999. 

COUNSEL OF RECORD: 

Robert Scheffel Wright Jeffrey Stone 
John T. LaVia 
Landers & Parsons, P.A. 
310 West College Avenue 
Tallahassee, FL 32301 
Phone: (850) 681-031 1 
Fax: (850) 224-5595 Attomeys for Gulf Power Company 
Attomeys for Duke Energy Power Services, 
LLC; Black & Veatch 

Michelle Hershel Richard Zambo 
Post Office Box 590 
Tallahassee, FL 32302 
Phone: (850) 877-6166 

Attomey for Florida Electric Cooperative 
Assoc. Association 

Vicki Kauhan 
McWhirter Reeves McWhirter Reeves 
117 S. Gadsden Street 
Tallahassee, FL 32301 
Telephone: (850) 222-2525 
Fax: (850) 222-5606 Group 
Attomey for Florida Industrial Power Users 
Group 

Beggs & Lane Law F i m  
P.O. Box 12950 
Pensacola, FL 32576-2950 
Phone: (850) 432-2451 
Fax: (850) 469-3330 

598 SW Hidden River Avenue 
Palm City, FL 34990 
Phone: (561) 220-9163 

Attomey for Florida Industrical Cogeneration 
F a :  (850) 656-5485 Fax: (561) 220-9402 

John W. McWhirter, Jr. 

Post Offxe Box 3350 
Tampa, FL 33601 
Attomey for Florida Industrial Power Users 
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Frederick M. Bryant, Esq. 
2010 Delta Boulevard 
Tallahassee, FL 32315 
Phone: (850) 297-201 1 
FLU: (850) 297-2014 
Attomey for Florida Municipal Power Agency 

Thomton Williams 
Thomton Williams & Associates 
Post Office Box 10109 
Tallahassee, FL 32302 
Phone: (850) 224-3999 

Attomeys for Florida Reliability Coordinating 
Council 

FLU: (850) 224-0099 

Gail Kamaras 
Debra Swim 
Legal Environmental Assistance Foundation, 
Inc. 
11 14 Thomasville Road, Ste. E 
Tallahassee, FL 32303-6290 
Telephone: (850) 681-2591 
FLU: (850) 224-1275 

Office of the Public Counsel 
ShreveBecIdPucher 
c/o The Florida Legislature 
111 W. Madison Street, #812 
Tallahassee, FL 32399-1400 
Telephone: (850) 488-9330 

Robert Williams 
7201 Lake Ellinor Drive 
Orlando, FL 32809-5769 
Phone: (407) 859-7310 
Fax: (407) 856-6553 
Attomey for Florida Municipal Power Agency 
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Matthew M. Childs 
Charles A. Guyton 
Steel Hector 
215 South Monroe Street, Ste. 601 
Tallahassee, FL 32301-1804 
Telephone: (850) 224-75 17 

Attomey for Florida Power & Light Company 
FLU: (850) 224-7197 

Roy Young 
Young Law Firm 
Post Office Box 1833 
Tallahassee, FL 32302-1833 
Telephone: (850) 222-7206 

Attomeys for Kissimmee Utility Authority 
F a :  (850) 561-6834 

Jon Moyle 
Moyle Law Firm 
210 S. Monroe Street 
Tallahassee, FL 32301 
Phone: (850) 681-3828 
FLU: (850) 681-8788 

Joe Welbom/Lane Mahaffey 
16313 North Dale Mabry Highway 
Tampa, FL 33618 
Telephone: (813) 963-0994 

Attomeys for Seminole Electric Cooperative, 
Inc. 

FLU: (813) 264-7906 


