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J9?
FROM: DIVISION OF LEGAL SERVICES PAUGH

RE: UNDOCKETED: REGIONAL TRANSMISSION ORGANIZATIONS

Attached is a copy of responses submitted by Florida Power &

Light Company, Florida Power Corporation, Tampa Electric Company,

Southern Company, Duke Energy and Jacksonville Electric Authority

for tiling in the above referenced matter.

LJP/j s

Attachment

I: rtomemo. ljp

AFA

_____

APP

______

CAF

_____

CM4J

_____

CTR

_____

EAG

___

LEG

_____

MAS

______

oft

_____

DOCUMEI t'[9-DATT

0TH
08750 JIJL23

Cj7CREfl R
rpflrr

NG



Tracy E. Danese 

Chief Public Affairs Officer 

2 1  West Church Street 

Jacksonville. Florida 32202.3139 

f9041665-6530 fax (9041665.7366 

aanete&V,ea corn 

July 21, 1999 

gg Jul 22 PI4 12: 58 

Commissioner Joe Garcia, Chairman 
Florida Public Service Commission 
Capital Circle Officer Center 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399-0850 

Commissioner J. Terry Deason 
Florida Public Service Commission 
Capital Circle Office Center 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399-0850 

Commissioner E. Leon Jacobs 
Florida Public Service Commission 
Capital Circle Office Center 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399-0850 

Commissioner Julia L. Johnson 
Florida Public Service Commission 
Capital Circle Officer Center 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399-0850 

Commissioner Susan F. Clark 
Florida Public Service Commission 
Capital Circle Officer Center 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399-0850 

FLORIDA PUBLIC SEitVICE 2'-:dMISSION 
LEGAL D!Vll;lflN Re: Undocketed Matter of Regional 

Transmission Organizations 

Dear Commissioners: 

For several months, the Commission has been receiving and considering various 
proposals for a hansmission model to serve Florida in the post FERC Order 888 environment. 
To date, the only two altematives that have emerged for serious consideration have been that 
proposed by the Florida Municipal Power Agency, et al, and the FPLJFPC proposal. JEA 
believes that there is a third model, which would better serve the needs of Florida's electric 
consumers while treating all stakeholders equitably. That model is a publicly owned not-for- 
profit transco. 

The proposal outlined in this letter is conceptual only, and does not purport to cover 
all the myriad of issues which would have to be resolved in moving the state toward such a 
model. The restructuring contemplated by FERC is an opportunity to go beyond piecing 
together a compromised version of the status quo. It is an opportunity to fashion a 
transmission system that will have as its primary purpose maximizing the efficiencies of a 
competitive generation market on behalf of the consuming public. E A  believes that this 
opportunity for Florida to embrace a not-for-profit transco is the best approach to assure a 
robust competitive generation market. It is a window of opportunity that will not remain 
open indefinitely. 
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E A  also believes there is great potential benefit for consumers in the wholesale 
environment contemplated by the Energy Policy Act of 1992. That benefit can be most hiiy 
achieved if the transmission system is exclusively focused on facilitating a robust generation 
market without the accompanying fiduciary obligations to stockholders to Yaximize rem on 
investment. This is true regarding transmission because it will remain a natural monopoly 
subject to comprehensive regulation in the most probable scheme of things. To the contrary, 
generation will not be a natural monopoly, and a competitive regime in that dimension will 
best serve the public. The thrust of this proposal is to utilize the monopoly nature by 
subordinating it completely to the optimization of the competitive generation market. 

The transco model, with a complete separation of beneficial interests in generation 
and transmission, is the best mechanism to assure meeting the FERC minimal requirements 
as set out in the NOPR. These are: a) independence of all market participants, b) appropriate 
scope and regional configuration to serve a rational market, c) possession of full operational 
authority for all transmission facilities, and d) exclusive authority to maintain short-term 
reliability. 

In addition to most appropriately meeting those minimum requirements, a publicly 
owned not-for-profit transco has much to commend it as the better solution to the state’s 
transmission needs. Its primary purpose would be unambiguous - facilitating a truly 
competitive wholesale generation market. The planning and financing of necessary 
expansion and renewal would be clarified by the unitary ownership, removing one of the 
most troublesome features of less-than-transco proposals. Social and environmental costs 
inherent in the use of the state’s natural resources for transmission facilities could be 
transparently internalized and more readily managed in the public interest. It would remove, 
or substantially mitigate, the effects of over-regulation and over-litigation as various 
competing interests maneuvered for compebtive advantage. 

The proposal advanced here would require substantial amendment to existing law for 
effective implementation. The structure and govemance would certainly be political questions 
that would have to be resolved in the legislative arena. There would be disputed questions as 
to the measure of compensation to be paid to owners of transmission incorporated into such 
an unitarv svstem that would undoubtedlv have to be resolved in the leeislative forum. and . -  ., 
most probably, in judicial forums ultimately. A suitable statutory pathway to regional 
coordination should be left open and the transco would be subject to any federal legislation 
affecting transmission reliability. The question of regulation of a unitary publicly owned 
system would also be a political question at both state and federal levels. The Florida PSC 
should fashion a proposal for completing a statutory framework for a transco that it feels 
would best serve the consumer needs of Florida, and address those to the legislature. In the 
long-run, the PSC role in such a mechanism should be designed to provide the technical and 
economic oversight necessary to assure the public through the legislative and executive 
branches that the state transmission system in fact serves its stated purpose. 
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There are numerous other elements, which would be highly contentious, and would 
have to be resolved in the political or judicial arenas. Even so, that would be preferable to the 
sub-optimization and almost certain perpetual state of litigation and legislative maneuvering 
that would accompany a less-than-transco solution. JEA respectfully requests the publicly 
owned not-for-profit transco model for transmission be included in the on-going 
consideration being given to Florida’s response to the NOPR. If the commission is not so 
disposed, E A  respectfully suggests that maintaining the status quo is the next best option. 

cc: Joe Jenkins, Director of Electric and Gas 
Blanco S. Bayo, Director, Division of Records and Reporting 

&&e Paugh, Esquire 

TDkj 
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State of Florida 
-M-E-M-0-R- A-N-DU-M- 

DATE: July 6, 1999 
T O  JOE JENKINS, DIRECTOR, DIVISION OF ELECWC AND GAS 

BOB TRAPP. DIVISION OF ELECTRIC AND GAS 
BOB ELIAS, DIVISION OF LEGAL SERVICES 
w- DIVISION OF LEGAL SERVICES 

FROM CINDY MILLER, OFFICE OF GENERAL COUNSELbP 
RE. SOUTHERN'S ANTICIPATED COMMENTS ON THE FERC RTO NOPR 

Attached is an outlhc of Southern's expected comments. as sent by Gary 
Livingstoo. 

CBM/jb 
cc: Chuck Hill 
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BEFORE THE FLORIDA PUBLIC SERVICE COWISSIOH 

In Re: Regional Transmission ) 

Regarding Notice of Proposed ) 
Organizations and FERC Questions ) UNDOCKETED . 

Rulemaking ) SUBMITTED: JULY 9, 1999 

COMMENTS OF 
DUKE ENEROX NEW SMRNA.BEACH PONER COkWANP 

AND DUKE ENEROX NORTH AMERICA 

Duke Energy New Smyrna Beach ?ower Company Ltd., L.L.P. 

("Duke New Smyrna"), and Duke Energy North America, L.L.C. 

( "DENA") , collectively referred to herein as "Duke, pursuant to 
the memorandum request of the Commission Staff dated May 28, 

1999, hereby submit their comments regarding the issues relating . 

to the Federal Energy Regulatory Commission's Notice of Proposed 

Rulemaking relating to Regional Transmission Organizations (the 

"FERC NOPR" ) . 

Backaround 

On May 12, 1999, the FERC issued its Notice of Proposed 

Rulemaking regarding Regional Transmission Organizations 

("RTOs"). 87 FERC I 61,173 (FERC Docket No. RM99-2-000). 
Following the November 1998 issuance of the FERC's notice of 

intent to consult with the states regarding transmission issues, 

and anticipating the FERC NOPR, the Commission held a series of 

informal workshops to promote discussion of issues relating to 

the structure of the transmission sector of Florida's electric 



industry. In the course of these workshops, which began in 

January 1999, the various participants expressed concerns 

regarding the present status of the transmission sector and 

desires regarding possible future structures for the transmission 

sector. One group of participants, which has come to be known as 

the ITA Working Group, met and developed a proposal for an 

Independent Transmission Administrator ("ITA"). This ITA Working 

Group consists of Seminole Electric Cooperative, Inc., the 

Florida Municipal Power Agency, Tampa Eleceric Company, Orlando 

Utilities Commission, Reliant Energy, Inc., Constellation Power 

Development, Inc., PG&E Generating (formerly U.S. Generating 

Company), and Duke Energy New Smyrna Beach Power Company Ltd., 

L.L.P. Another group of participants, consisting of Florida 

Power & Light Company ("FPL") and Florida Power Corporation 

(''FPC") also met and have put forth a proposal identified as a . 

Regional Transmission Solution (the "RTS"). 

In the NOPR, the FERC has identified four characteristics 

that it believes RTOs should possess and seven functions that it 

proposes RTOs should perform. These are as follows: 

Characteristics 

1. Independence from market participants. 

2 .  Serve a region of sufficient scope and configuration to 

permit the RTO to perform effectively and support efficient 

and non-discriminatory power markets. 

Operational responsibility for all transmission facilities 

under its control. 

3 .  



4 .  Exclusive authority for maintaining the short-term 

reliability of the grid it operates. 

Functions 

1. Administer its own transmission tariff and use a 

transmission pricing system that promotes efficient use and 

expansions of transmission and generation facilities. 

2 .  Ensure the development and operation of market mechanisms to 

manage transmission congestion. 

Develop and implement procedures to address parallel path 

flow issues both within its own region and with other 

regions. 

3 .  

4 .  Serve as supplier of last resort for all ancillary services 

required by Order No. 080 and other Commission orders. 

5. Be the single OASIS (Open Access Same-Time Information 

System) administrator for all transmission facilities under 

its control and independently calculate total transmission 

capacity (TTC) and available transmission capacity (ATC). 

6 .  Monitor markets for transmission services, ancillary 

services and bulk power to identify design flaws and market 

power and propose appropriate remedial actions. 

Be responsible for planning necessary transmission additions 

and upgrades in coordination with appropriate state 

authorities. 

Duke's comments include both general comments and some 

I. 

specific comments addressing the characteristics and functions 

identified in the FERC NOPR. 
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General Comments 

Duke supports the core objectives for transmission systems 

set forth in the FERC NOPR. 

resolution to transmission issues, with appropriate financial 

incentives to encourage optimal, or at least optimizing, 

operation of existing transmission facilities' and addition of new 

transmission facilities. 

determining RTO structures, with appropriate input from market 

participants and state regulatory commissions. Duke similarly 

supports the FERC's "open architecture" policy. 

Duke supports a market-based 

Duke also supports flexibility in 

Form is less important than characteristics and function: 

the investor-owned transmission company ("Transco"') structure, 

the independent system operator ("ISO") structure, or other 

structures, including the Florida Independent Transmission 

Administrator ("ITA") structure, can all work effectively to meet 

the core objectives of the RTO NOPR. At this juncture, Duke 

tends to favor the Transco structure as being most likely to 

promote the development of efficient and robustly competitive 

wholesale power markets. An independent Transco with incentives 

to operate as a profitable business seems to afford the best 

option and opportunity for optimizing the configuration, 

operation, and economic use of transmission assets, and probably 

of generation assets as well, while providing the framework f o r  

' For the purposes of these comments, Duke uses the term 
Transco to mean an owner and operator of transmission assets who 
does not have any financial interest in generation. 
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achieving the FERC's goal of ensuring reliable transmission 

services and non-discriminatory transmission access in 

competitive power markets. Transcos also have inherent 

incentives to operate efficiently, satisfy customer needs, and 

reduce operating costs. 

Other RTO structures may be appropriate 'for other markets, 

as determined by market participants, with appropriate input and 

participation from state commissions. 

structures can achieve the FERC's objectives while serving as 

transitional structures. Duke believes that the ITA proposal 

developed by the ITA Working Group represents a sound, viable, 

and workable first step for Florida, and accordingly, Duke 

supports the ITA proposal. 

Hybrid and innovative 

States should continue to have a regulatory role with regard 

to matters that affect state economies and the reliability of 

electricity delivered to end-use customers within them. 

should also, at a minimum, have meaningful input into the 

formation of RTOs that include them. Again, function is more 

important than form. While Duke supports the core objectives of 

FERC'S RTO NoPR, Duke opposes mandatory forms for regional 

transmission organizations. 

States 

S D a C i f i C  colmoents 

C h a r a c t e r i s t i c s  

Independence. Of the FERC NOPR characteristics and 

functions, Duke believes that the bedrock principle must be 
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independence. 

governance structure, stakeholder or non-stakeholder 

governing bodies. 

committees of either stakeholder or non-stakeholder boards, 

independence is assured through the allocation of voting rights 

that satisfy FERC'e original bedrock principl'e of independence as 

outlined in Order 000 and subsequent orders. 

RTOs should continue to be determined and evaluated on a case-by- 

case basis. 

Market forces should drive the appropriate 

For stakeholder boards and underlying members' 

Independence of 

Reaional ScoDe and Confiauration. In general, the regional 

scope of an RTO should be as large as is reasonably possible, as 

determined by market considerations, and taking account of 

applicable technical and economic constraints. Market forces 

should drive the appropriate size of each RTO. Duke supports 

full consideration of regional configuration factors, including 

ATC calculation, loop flow internalization, one-stop shopping for 

transmission services, congestion management, and service at non- 

pancaked rates, in the determination of each RTO's size and 

scope. 

ODerational ResDonsibilitv. Duke agrees with the FERC's 

principle that, however an RTO is structured and however control 

over transmission facilities in the region is allocated (e.s., 
direct control, functional control, or a combination approach), 

the RTO must have operational responsibility for the transmission 

facilities in the region. 

Authoritv for Short-Term Reliability. Duke agrees with the 
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FERC's principle that the RTO must have authority for maintaining 

short-term reliability of the grid that it operates. 

believes that it should exercise this authority with a view 

toward achieving optimum, or optimizing, value-based market 

resolutions of commercial and reliability issues. 

also be responsible for developing appropriate local reliability 

standards where necessary and for adhering to national 

reliability standards. 

Functions 

Duke also 

The RTO should 

Administer Its Own Efficiencv-Enhancina Transmission Tariff. 

Duke strongly believes that, regardless of its form, an RTO 

should develop and administer its tariffs to promote the 

efficient use of the transmission system and to promote the 

economically efficient expansion of transmission facilities 

within its purview. 

service shopping. This would include, at a minimum, a tariff 

system that would be available and applicable to and within 

Peninsular Florida. The system should include the elimination of 

"pancaked" rates and pricing flexibility to promote optimizing, 

value-based market results. Duke believes that it is appropriate 

to provide for reasonable transitional periods and tariffs. 

The RTO should provide one-stop transmission 

Market Mechanisms for Congestion Manaaement. Duke strongly 

supports the use of market mechanisms and solutions for 

generation and loads in order to resolve transmission congestion 

and other transmission problems. A case-by-case approach to 

these issues is appropriate. 
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Address Parallel Path Flow Issues. RTOs should be of 

Sufficient Size to internalize loop flows. 

result in the development of RTOs that match the geographic 

coverage of existing utility and reliability council regions. 

This may or may not 

Supplier of Last Resort for Ancillarv Services. Consistent 

with its fundamental position regarding the market direction of 

RTOs generally, Duke strongly supports the FERC's principle that 

each RTO should promote the development of competitive markets 

for ancillary services wherever feasible. Duke believes that the 

RTO, as the transmission service provider, may appropriately be 

required to provide ancillary services pursuant to Orders 880 and 

889, and that the express reservation of the self-supply option 

for ancillary services for which self-supply is feasible (&, 

other than system dispatch and reactive supply and voltage 

control from generation resources) are appropriate components of 

a market-directed approach to the provision of transmission 

services. 

Sinale OASIS Administrator. The RTO should operate a 

single, system-wide OASIS with one-stop shopping f o r  transmission 

services and ATC determination in a consistent manner. 

Monitor Markets and Propose Remedial Actions. Again, 

market-based solutions are more likely to optimize the use and 

expansion of transmission systems, including Florida's, than 

direct control or management schemes. RTOs should be market 

facilitators, not regulators: the regulatory framework already 

exists. Duke believes that properly structured RTOs should not 
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engage in formal market monitoring. Again, Duke believes that a 

market-oriented RTO structure, with proper incentives to 

encourage economically optimal use of existing facilities and 

addition of new facilities, will generally tend to remedy or 

avoid potential problems in the normal course of its operations. 

Plan and Coordinate Necessarv Transmission Additions-. 

RTO will play a central role in planning and coordinating needed 

transmission additions. This will include establishing and 

e.iforcing (by contract) interconnection rules and procedures, as 

well as developing economic, market- justified new facilities. 

The 
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. .  

Duke sincerely appreciates the opportunity to submit these 

comments to the Florida Public Service Commission as it considers 

the issues posed by the FERC’s Notice of Proposed Rulemaking 

regarding Regional Transmission Organizations. Duke looks 

forward to continued participation with the Commission and the 

other Florida generation and transmission market participants in 

the Commission’s consideration of these important issues. 

Respectfully submitted this 9th day of July, 1999. 

John T. LaVia, I11 
Florida Bar No. 853666 
LANDERS br PARSONS, P.A. 
310 West College Avenue (ZIP 32301) 
Post Office Box 271 
Tallahaseee, Florida 32302 
Telephone (850) 681-0311 
Telecopier (850) 224-5595 

Attorneys for Duke Energy New Smyrna 
Beach Power Company Ltd., L.L.P. 

and 

Duke Energy North America, L.L.C. 
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State of Florida 
-M-E-M-0-R-A-N-D-U-M- 

DATE: July 12, 1999 
TO: CHAIRMAN JOE GARCIA 

COMMISSIONER J.  TERRY DEASON 
COMMISSIONER SUSAN F. CLARK 
COMMISSIONER JULIA JOHNSON . 
COMMISSIONER E. LEON JACOBS 

DIVISION OF ELECTRIC AND GAS (TRAPP) TLf 

FLORIDA UTILITIES’ DRAFT RESPONSES TO FERC RULEMAKING ON 
REGIONAL TRANSMISSION ORGANIZATIONS 

FROM OFFICE OF GENERAL COUNSEL   MILLER)^ 
p 

DIVISION OF LEGAL SERV- ds 
RE. 

We have received draft responses for FPL, FPC, TECO, Southern, and Duke 
Energy. We are attaching them for your information. Staff has reviewed the responses. 
There does not appear to be a consensus on issues; opinions vary depending on whether the 
company owns transmission. We expect to receive additional responses. 

We are developing a draft FPSC response to the FERC Rulemaking which will be 
on the July 26 Internal Affairs. We do not plan to individually address the 184 questions; 
instead, we will have a response (approximately 10 pages) which addresses many of the issues 
from an overview perspective. 

Reply comments are due September 15. If the FPSC would like us to provide 
detailed responses to the individual questions, we could do so at that time. 

CBMIjb 
Attachment 
cc: Chuck Hill 

Katrina Tew 
Jim Dean 
Kenneth Dudley 

g:\memfiejmb 





BEFORE THE 
FLORIDA PUBLIC SERWCE COMMISSION 

WORKSHOP ON REGIONAL TRANSMISSION ORGANWTlONS 

COMMENTS OF FLORIDA POWER CORPORATION 

I. Public comments u. requested on the extent to which them remains undue 

dl8ccrimination in transmission scmricw, and it It r"m, In what forms. 

(mg. 83-1 

Florida Power has not experienced undue discrimination in transmission services, nor 

have any customers filed any formal complaints at the FERC alleging that Florida Power 

has engaged in undue discrimination If undue discrimination mains in other parts of the 
country, hcwever, the extent is a fundian of the nerwnesr of the rules which the FERC has 

recently adopted. The existing regulatory regime did not begin until psril24,1996, when 

the FERC published Order Nos. 888 and 884. In thoso orders, the FERC directed the 

verticallyintegreted investorowned utilities to separatcr their wholesale merchant function 

from their transmission system operations and reliability function, to create an OASIS, and 

to adopt standards of conduct. All of this work was to be done by the beginning of 1997. 
On March 4,1997, tho FERC issued Order Nos. 8864 and 889-A These orders required 

the filing of a new open access tariff, changes to the posting requirements on the OASIS, 
and changer to the companies' standards of conduct. Those orders were followed by 

Order Nos. 888-8 and 8898 on November 25,1997, and 8684 on January 20,1998. 

Since January 1998, orders interpreting the open access transmission tariff and the 

standards of condud have been issued after almost every FERC meeting. Orders were 

still being issued in June 1999, approving companies' standards of condud filings. 
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Since April 1996, industry groups have been developing the methodologies and 

technologies necessary to implement the separation of functions, OASIS, and standards 

of conduct ordered by FERC. These systems and processes have not had time to mature. 

It is far too soon to declare them ineffective, or even insufficiently effective. The industry 
and individual companies must be allowed time to implement the m p l e x  rules and tariff 

changes which have necessitated fundamental changes to the Structure of companies and 
the way they do business. New solutions to the problems posed by these changes must 

be given time to work. 

The majority of actual or alleged instances of undue disaiminatian that may m i r l  

to be related to the calculation and posting of ATC. Florida Power submits that disputes 

relating to ATC are mom properly dassified as unresolved technical issues than as 

examples of discriminatoty condud As the FERC pointed out, "Given the technical 

problem, it may be impossible to distinguish an inaccurate ATC presented in good faith 

from an inaccurab ATC pmaented for the purpose of favoring the transmission provider's 
marketing interests." (NOPR, pago 67) Common sense suggesb that, o m  the technical 
issues have been resolved, the volume of disputes dating to ATC postings will be greatly 

diminished. We agree with the conclusion in the case of Wiscons in Public Service 

corpor 83 FERC 61,198 at 61,859, when, the FERC said, 'We conclude that these 

types of disputes will ba reduced in the future if ground tules am set up in advance as to 
the type of doarmantetion that would balance the needs of Wisconsin Public Service and 

its transmission amto" We believe that this b a l m  mey vary from system-to-system 
and is best resolved by the parties." Moreover, as market information becomes more 

readily availabk and transparent, mistrust and the need to file complaints simply to obtain 
information will be diminished. 

Functional unbundling, codes of conduct, the availability of information on OASIS and 
technical advances have beon effective in reducing actual and perceived discriminatory 
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conduct in the industry. These measures are still relatively new, and will prove more 

effective and less burdensome as additional experience is gained over time. Also, the 

natural separation of business functions initiated with functional unbundling is continuing 

to evolve, which will reduce the potential for conflicts and abuse as this trend continues. 

2 Comment. ara requested regarding what remadie8 should be imposed in an 

effort to eliminate any min ing  discriminatory conduct. (page 84) 

The FERC should continue to utilire the remedies already in place, including separation 

of fundians, open accesa tariffs, codes of conduct and complaint proceedings. Allegatians 

of discriminatory COndLlcf if any, should be addressed in complaint praceedinga before the 
FERC on a casabycase basis. 

3. Should participation in RTO. be mUrd8bf-y or am then other possible 

remaddies? (paw 84) 

No. RTOs should not ba mandated. RTOs offer uncertain and unquantified future benefits 

while creating certain and definite undesirable consequences. First the formation of 

RTOs results in new and costly inditions. Second, costs are shiffed between customer 

groups. Third, authority ia shied from the states to the Federal government RTOs are 

not the only direction the industry can move and may not be the best direction. Even, 

however, if RTOs w ( ~ b  a desirable solution, RTO formation and membership would have 

to be voluntary becausa the FERC has not been granted authority to mandate RTO 

membership. See Appendix 1 for discussion of tho FERC‘s authority. 
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5. The FERC seek8 comment on the effect of RTOs on electricity ma&& 

performance, including any data or other information that shed light on 

quantlfylng the extent of those benefits. (page 101) 

The question presumes that benefits to elecbic market performance will result from RTOs 

and ignores the certain costs that will be required to form RTOs. To determine whether 

RTOs are a desirable solution to transmission issues, the benefits, if any, of RTOs must 

be quantified along with the costs of those RTOs. Also, altmatives to the formation of 
RTOs should be included in the analysis. 

10. The FERC uda comments regarding how an RTO would affect power costs. 

(pag. 

The direct and immediate effect of RTOs will be to increase powercosts. The substantial 
implementation and operating costs of the formation of RTOs will be borne by all 

customers in the marketplace. In Florida, wholesale p o ~ w  transactis are a relatively 

small portion of the total maketplace. Future benefits are uncertain and would like& occur 

in any case as the marketplace evolves. Under these circumstances, it is essential that 

Florida's local interests be protected by determining i f  the cost/benefit relation projected 
for the industry as a whole is applicable to the Florida marketplace. In general, each 

region and state should evaluate the costs and benefits of electric industry restructuring 

to determine what changea an, appropriate and cost effective. 
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12 The FERC invites further comments from the stam commlulons on all 

aapecta of the proposed rule. (page 114) 

As a result of Orders 888 and 889 as well as other changes in the electric industry, 

transmission systems originally designed for local service are being subjected to an 

increased volume of new types of transmission transactions. Although the transmission 

grid in Florida continues to be adequate to provide reliable transmission service to all 
customers, that is not the case in all parts of the country. The interconnected 
transmission grid in some regions is in need of signifcant expansion. In recBn: years the 

FERC has devoted more attention and resouma to tho problem of allocating existing 

transmission capacity among users than to the problem of fostering investment in new 

transmission capacity. This overarching emphasis placed on industry restructuring has 

created an atmosphere of instability and uncertainty in the industry. Under the best of 
ciraunstances, the siting and construction of significant new transmission facilities has 

become a dflcult, costly and uncertain enterprisb that may require five to ten years to 

complete. When it becomes uncertain who may own such faciliiiem when, and if, they are 

eventually constructed and equally uncertain who will be required to pay for those 

facilities, it becomes increasingly difficult to justify a a”it”t to such projects. The 

effects of these new ridcs are not reflected in the traditional method for setting the allowed 

retum on equity for transmission investment. 

We urge the FERC to balance its goal of rapidly restructuring the electric utility industry 
against the i m m e d i  needs to maintain reliability and to foster an environment conducive 
to transmission constructian. projected customer savings from competition cannot be 

realized unless the transmission infrastructure is able to accommodate the expanded 
marketplace envisioned by the FERC. Transmission costs represent a small portron of the 
delivered cost of energy to the average customer. It follows that the effect of a higher 

retum on equity designed to elicit increased transmission investment would have a 
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nominal effect on delivered energy Costs, yet could be instrumental in unlocking significant 

customers savings derived from an expanded marketplace. In order to achieve this goal, 
the FERC should include an assessment of the practical need to expand transmission 

infrastructure in setting allowed levels of retum on equity, and set rates at levels 

commensurate with the prevailing levels of risk and uncertainty in the industry. 

31. How should the FERC consider proposals for state regulatory or other 

govemmntat 0ffIcl.l~ to select board me" for either stakeholdem or 

non-8tak.hold.r bouda? (pago 123) 

It may be appropriate for state government afficials to select stakeholder or non- 

stakeholder board members for not-forprafit organizations such as an IS0 that maintain 
operational control over trrnsmission assets but do not own those assets. By contrast, it 

would not be appropriate for a state official to select board "nh for an organization 

that owns assets and is accountable to investom to earn a return on invested capital. 

3 2  How should th. FERC vlw proposda for stab  government ofWcialr to s w e  

as voting "hrs of RTO boards? (page 123) 

It may be appropriate for state government officials to m e  as voting board members of 
not-for- organhations such as an IS0 that maintain operational control over 
transmission ameta but do not own those assets. By cwttmt, it would not be appropriate 
for a state official to serve as a voting board member for an organization that owns assets 

and is accountable to inverters to earn a retum on invested capital. 



33. Tho FERC seeks comment on whether one percent Is an appropriate 

m i n b  ownanhip Interest ad, H not, what would con8tltuta appropriate & 
minim- ownership for purposw of establishing independence. (page 124) 

A de minimus ownenhip restriction would make it dflcull of impossible to design effective 

financial incentives for the formation of RTOs. Incentives designed to induce existing 

transmission owners to join RTOs will be ineffective if existing owners do not retain 
continuity of ownenhip and remain in a pos~ion to benefit from incentives after formation 
of the RTO. Therefore, utilities should be allowed to continue ownership of transmission 

assets up to and including 100% ownership aa long as ownenhip satisfies requirements 

for independence. 

41. in gonod, which Iype of lnstilutlon would-battee sorve the god ot 
indopondma 8 transco with do m i n m  ownmhip and a nonstakeholdw 

board or an is0 with a nonst8kehoid.r board? (pago 126) 

The preferred structure for an RTO is a forprofit transcO with governance by an 

independent board with two equal advisory panels, one composed of transmission 

providers and tb other canposed of transmission customers. This type d structure has 

the best potential to balance the needs of investors and stakeholders. By cantrast, a not- 
for-prflk IS0 lacks the proper incentives to maximize the value of the transmission system 

for both the owners and the customers of the system. 
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4 2  Can an RTO be truly independent if it does not haw the authority to file 
changes in its tam without the approval of other entitles such as 

transmission owners? (page 127) 

Transmission asset owners must retain the right to file for rate changes in order to retain 

appropriate finanaal control over capital invested by shareholders. Decisions regarding 

the timing of rate filings, rate design and, potentially, performance under incentive rates 

are interlwined functions which cannot practically be separated. It is questionable if a 
utility which surrenders control over its rates and revenuem would be able to continue to 

raise capital for investment in new transmission asseta. Also, the Commission's proposal 
to consider performance based rates and its PrOpOSed requirement that non-RTO 

transmission owners lose the right to make section 205 filings are contradictory. 

Historically, pancaked transmission rates have served as a surrogate for distance- 
sensitive rates, Transmi8sion rate de-pancaking over large geographic areas should not 

be allowed to result in uneconomic power plant siting of improper subsidies to generators. 

Fuel transportation coats will continue to be distancebas&. If transmission prices are 
insensitive to d i m  over a large regional area this may create a significant bias toward 
minimizing fuel costs imspective of the resulting transmission cost 

As the geographic scope of an RTO increases so does the potential risk that benefits 
could accrue to neighboring utility's customers or to power marketers and broken at the 

expense of native-load customers. This is particularly true under a postage stamp rate 
regime when a neighbor's system is both larger and has a higher transmission rate. In that 
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case+ when the costs and loads of the two transmission systems are combined, the 

transmission rates for the smaller, lower cost system will increase and those of the larger, 

more expensive system will decrease. Thus, the customm of the smaller transmission 

system will unfairly pay a penalty for their provider's past frugal and efficient operation. 
Alternatively, the use of a license plate rate regime creates other problems, including the 

loss of revenues related to wheeling-through transactions. This again causes higher 

transmission rates for native-load customers who often derive no benefit from these 

transactions. Both of these pricing regimes may also send incorrect pricing signals to 

those wishing to site new generating resoums. 

. 

58. Finally, the FERC seela comment on the question of how much doforeme, if 

any, should bo given to the proposed scope and rsgional configuration of a 

proposed RTO. (page 139) 

The Commission should defer to the industry and the parties fonning RTO to determine 
the proper size and configuration of any RTO. Although there are theoretical arguments 

for boundaries to be established at either strong oc weak points of interconnection between 

markets, regardless of the placement of boundaries, neighboiing regions can coordinate 

and reinforce interfeces if necessary and economic. 

128. Th. FEW Inocld. to k flexible In mvicmring pddng inmnratlonr, and asks for 

comnnntr am to what specilic requirements, If any, may bast suit its RTO 

goals (Prg.191) 

In order to support me goal of expanding the transmission grid, the Commission should 
allow 'and pricinSj for a utility to construd new transmission facilities in those 

9 



circumstances where few customers benefit from those facilities. More broadly, 
transmission pricing policies need to be revised to allow incremental pricing of new 

transmission facilities. The unavailability of incremental pricing methods such as ‘and 

pricing is a major barrier to transmission expansion. ‘And pricing allows a utility to provide 

service to a new customer without increasing the cost to egististing customers. 

It has been the Commission‘s policy to disallok ‘e pricing under all arcumstances. The 

unfortunate consequence of disallowing ‘and‘ pricing is that an otherwise beneficial 

transadiqn is cancelled, OT if it is consummated, it has a detrimental impact on other users 
of the transmission system by causing higher rates. An example will be useful to 

demonstrate this situation- 

A network transmission customer contracts with a yet-to-bebuilt generating resource to 

provide 100 MW of capacity. The load of the cu?tomcw has not increased, so this new 
resource will merely replace an existing one. However, d w  to the location of the new 

generation, a system upgrade is required to accommodate the flows resulting from the new 

transaction. 

The transmission provider has two choices regarding how the cost of these facilities are 

recovered, neither of which is a good choice. One choice is to roll the cost of these 

facilities into existing rate& In this event, all transmission customers would share in the 
cost of these facilities, B M ~  though only one customer, that with the 100 M W  load, derives 

a benefit. The second choice is to charge the customer requesting the facilities the full 

cost of the upgada However, since the load on the transmission system does not change 

(only the source of tho 100 MW changes), the amount of network load used to derive the 
transmission price for all customers is now reduced by 100 MW, since the customer paid 

for the constnrdion of the faciliiies directly to m e  this load This causes the cost for all 
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other customers to increase since the amount of load sharing in the Cost of the rest of the 

system is reduced by 100 MW. 

This is a case where ‘and pricing is appropriate. The customer should pay the cost of the 

system upgrade a should continue to pay the cost to deliver 100 MW over the existing 

system. This has the desired effect of leaving all other cu&tomen neutral when facilities 

are constructed for a specific customer and for which other customen derive no benefit. 

Additionally, it provides a proper pricing signal to those siting the generation resource. . 
129. The FERC r d a  comment8 an applying PBR ~pedom” based ratmaking) 

to RTO.. Should PBR b8 voluntary or applied to rll RTO.? (paga 198) 

Florida Power encourages the Commission to consider and accept incentive ratemaking 

proposals from utilities regardless of whether the utility is part of an RTO. To the extent 
that PER mechanisms we effectiio in creating savings that result in a witwin situation for 

customers and investors, they should bo made available gaerally and on a voluntary 

basis, and not be restricted to RTO members. 

140. The FERC rcnlcr comments on whether to snt#trin ca80-b~- proposals 

of trt. l n c ~  brrRmmt. for RTO putidpants. will transmission owners 

respond to incontlves, and will incentives k sufficient to achieve our 

objoctlvo ot RTO formation? (page 201) 

To encourage the formation of RTOs the Commission should consider incentives and 
stipulations such aa a higher ROE for members of the RTO, accelerated recovery of capital 

for RTO start up costs, and inclusion of an acquisition premium in transmission rates for 
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additional transmission assets acquired to increase the size of the RTO. The type and 

amount of incentives appropriate to each utility or each RTO should be considered on a 

case-bycase basis. 

Transmission wen will respond positively to such incentives. It is an undisputed fact 

that incentives are employed pervasively in competitive makets from the enterprise level 

down to the level of individual employee& Providing inwntives is a fundamental, proven 
business principle. Transmission wen will fador the of incentives into their 

decision to move forward to form RTOs. Incentives are needed to encourage voluntary 

participation in an RTO in order to compensate for the costs and potential risks of taking 

this adion. 

Financial incentives of the type discussed above are ineonsi- with a restridion of de 

minimur RTO ownership for existing transmission own- Such incentives will be 

effective only if existing owners remain in a position to benefit from those incentives after 
RTO formation. Utilities should be allowed to continue worship of transmission assets 

as long as the ownership is properly structured to satisfy requircmnmts for independence. 

172 Would regional workshop8 advance RTO formation? (page 21s) 

No. This is a state issua If regulatory assistance is needed, it should a” from the 

state, not FERC- 
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179. The FERC seeks comment on whether the filing requirements d iacwed  

above are Incanriatent with or otherwise would inhibit voluntary participation 

in RTOs. (page 218) 

Mandatory filing requirements and deadlines for RTO formation are inconsistent with the 

fad that RTO membenhip is voluntary. Furthennore, the prdposed filing requirements and 

deadlines for the formation of RTOs will very likely delay and inhibit voluntary RTO 
participation according to the schedule proposed by the Commission. Those utilities that 

file proposals for RTOs consister4 with the final RTO Rule on October 15, 2000 will be 

subject to a deadline to become operational by December 15, 2001, while tho- utilities 

that elect to file a description of their efforts to participate in an RTO will be exempt f" 
this deadline. Presumably, utilities that are prepared to file definite plana would be exempt 
from the later deadline if they simply style their filing as a 'deacription of efforts' rather than 
as a definitive plan. Thus, these requirements may haw the effect of counter-incentives 

to utilities considering RTO formation 

Furthermore, the Commission's proposed schedule for the formation of RTOs is 
unreasonable, and is more onerow than the IS0 start up schedule imposed on California 

utilities. In Califomia it took four years from the initiation of rulemaking in April, 1994 until 

the IS0 was operational in April of 1998. After the final restruchring rule was adopted on 

December 20, 1995, a very aggressive implementation schedule required over two years 

to make the IS0 operationab. In contrast, the Commission is proposing that RTOs be 

operational on December 1!5,2001, less than three years after the issuance of the RTO 
NOPR on -13. 1999. Admittedly, there are arguments that some aspects of RTO 
formation today may proceed faster than did the formation ofthe Califomia ISO. However, 
there are also arguments to support the contention that new RTOs may justifiably take 

longer than the process in Califomia. For example, in California the boundaries and 
therefore at least the potential utility membership of the IS0 waa known, whereas the 
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boundaty/membership issue has slowed and some instances contributed to the failure of 
IS0  formation efforts in other areas of the country. 

The original January 1, 1998 deadline for start-up of the Califomia IS0 was set by the 

Califomia legislature in September of 1996. The start-up date was set with little or no 

consideration for the organizational, operational and systems changes which would be 

required to implement an operational ISO. As a result of the extremely aggressive 

schedule coupled with penalties for late pefformance, many vendon refused to submit bids 

to build the necessary systems, resulting in fmwr vendor options and higher costs. As w 
now know, Caliomia failed to meet the start-up deadline set by the legislature and the 
start-up cost for the Califomia IS0 exceeded $2200 million. The Commission’s proposed 

schedule has the potential to result in similar implementation and cost probleme. 

180. The FERC seeks comment on whether it needs to gondcally mandate RTO 

participation by ail public utilities to remedy undue discrimination under 

S d o n s  205 and 206 of the FPA (page 218) 

Section 202 of the FPA addresses and controls the Commission’s authority with respect 

to RTOs. Section 202 does not provide the Commission with the authority to mandate 
RTO participation. FPC submiis that this should be the end of the inquiry with respect to 

whether the Commission can mandate RTO participation pursuant to Section 202,205, 
206 or any other provision of the FPA Nevertheless, by seeking comment on whether its 

Section 205/206 authority could allow it to mandate RTO participation, the Commission 
contemplates using less direct means to effectuate what it is preduded from doing directly. 

These attempts to circumvent Section 202(a) of the FPA cannot withstand smtiny. See 
Appendix 1 for additional discussion of FERC‘s authority. 
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182. In conridding what actions might be appropriate if a utility fails to voluntarily 

join an RTO, the FERC reeks comment on whether market-based rates for 

generation rwvicw could continue to be jwMd for a public utility that does 

not participate in an RTO, whether a merger involving a public utility that Is 
not a mombar of an RTO would k consistent with the puMk Interest, whether 

nonputicipantm that own transmkrion facilltlw should ba allowed to use the 

non-pancakd tranmirrion rates' of the RTO participants in that region, 

whether tra"i..ion service provided by a tmm"ttlng utility needs to be 

under RTO to Utidy the discrlminatlon stand& of Section 21 1 and 212 of 

the FPA, and whether a public utility's lack of participation would otherwire 

be in violation of the FPA 

FPC submits that the Commission lacks the authority to mandate RTO participation and 

that such participation can be only on a voluntary basis, if at all. For this reason, the 

Commission cannot impose penalties for failure to voluntarily participate in an RTO. To 

do so would effectively make participation mandatory - in contravention of the FPA. See 
Appendix 1 for discussion of the FERC's authority. 
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Appendix t 

1. The Commission Lacks The Statutory Authority To Do What Is Proposed In The 
~ 

A central issue permeating the NOPR is the extent of the Commission's authority 

to order the establishment of RTOs. For its part, the Commission avoids addressing 

the issue directly, stating that the Commission "stops short of generically ordering 

utilities into RTOs but instead [adopts] 'a policy of encouraging voluntary RTO 

participation and filings.' " (NOPR at 116). Nevertheless, the Commission seeks 

comment on whether it should generically require public utiliiiea to ban&# control of 

their transmission facilities to an RTO. U FPC submits that because the NOPR 

proposes both mandatory filing requirements' and pendties for 

the Commission proposes to force RTO participation upon public utilities. This is a far 

cry from the stated goal of "encouraging voluntary participation." (NOPR at 7). 

Moreover, the overall result of the NOPR wwld be to force utilities that choose not to 

of participation,' 

join an IS0 to divest their transmission assets. Not only is such an extreme action well 

beyond the Commission's authority, it will result in the taking of Utility property for which 

Sea NOPR at 24244 ("all public utilities that own, operate or control I 

interstate transmission facilitie8. . . must file with the Commission by October 15,2000, 
either (1) a pmposal to participate in an RTO . . . or (2) an alternative filing describing 
its efforts to participate in an RTO, obstacles to RTO participation, and any plans and 
timetables for Mure efforts."); 
inter alia an explanation why a utility has not participated in an RTO). 

join an RTO. &Q, &Q, NOPR at 237 (The Commission s d  comment on "what 
actions might be appropriate if a utility fails to voluntarily join an RTO"). 

&Q proposed § 35.34(f) (requiring a utility to file, 

The Commission appeen to be considering punitive actions for failure to 2 
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the utilities are entitled to just compensation. As discussed below, the Commission 

does not have the statutory authority to mandate RTO participation. FPC submits that 

the Commission's efforts to call participation "voluntw but effectively force 

participation upon the utilities cannot withstand scrutiny because the Commission 

cannot do indirectly what it is prohibited from doing directly. 
. .  . A. 

The Commission seeks comment on whether it should generically mardate RTO 

TheComm ission Cannot Man date RTO Par t i c low 

participation by all public utilities) in order to remedy undue discrimination under 

Sections 205 and 206 of the Federal Power Act ("FPA"), 16 U.S.C. 8244 and 8246. 

(NOPR at 222). The Commission first must address the threshold queation of whether 

Section 205, Section 206 or any other provision of the FPA granta the Commission the 

authority to mandate such participation. FPC submits that the FPA doem not provide 

such authority. 

Section 202(a) of the FPA direcily addresses the vwy issue of coordination of 

transmission facilities at the heart of the NOPR. Section 202(a) states in pertinent part: 

the Commission is empowered and directed to divide the 
country into regional districts for the voluntary 
interconnection and coordination of facilitier for the. . . 
transmission and sale of electricity. . . . It shall be the duty 
of the Commission to promote and encourage such 
interconnection and coordination with each district and 
between such districts. 
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16 U.S.C. 5 824a(a) (1998).' Section 202(a) is controlling with respect to whether the 

Commission can order RTO participation and clearly does not provide the Commission 

with such authority. Rather, Section 202(a) limits the Commission's authority under the 

FPA to establishing regional districts and encouraging voluntary interconnection and 

coordination. In a number of judicial decisions, the courts have reinforced the 

conclusion that coordination of transmission facilities is intended to be "expressly 

voluntary" in nature: This should be the end of the Commission's inquiry on the 

subject. Resort to Sections 205 and 206 to COntraVenO the clear dictates of Section 

202 is inappropriate. 

B. The Proposed Rule Will Force Utilities To Divest Their Transmission- 
Assets, Which Is Beyond the Scope of the Commission's Authority And 

1. 

3 W I  

Asset Divestiture Is Beyond The Scope Of the Commission's 
PoWen 

This Section 202(al authority has recentlv been deleaated to the 3 

Commission from the Oepar tmh of En&. 63 Fed. Reg. 53,88S-(Oct. 1,1998). 
NOPR at 37 8 n.44. 

SsQlaeGmal lowalJOwerC OOD v. FFRC 608 F.2d 1156,1168 
(D.C. Cir. 1979) ("[g]iven the expressly voluntary nature of coordination under section 
202(a), the Commission could not have mandated adootion of the Aareememt, and 
failure of the MAPP participants to establish a fully integrated electric system could not 
justify rejection of the A g m e m t  filed.") (emphasis added). a &Q Duke Power Co. 
v. FERG 401 F.2d 930,943 (D.C. Cir. 1968) ('We find nothing in [Section 202(a)] 
authorizing the Commission to compel any particular interconnection or technique of 
coordination."); Citv of H untinaton v. FPC, 498 F.2d 778,783 (D.C. Cir. 1974) 
(agreeing with petitions" argument that Section 2M(a) "doe8 not empower the 
Commission to regulate the tenns of specrfic interconnection agreements. . . ."). 

4 
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The NOPR's proposed requirement that an RTO remain independent of all 

market participants imposes a de minimip ownership limitation (NOPR at 124), which 

would effectively require utilities choosing not to join an IS0 to divest their transmission 

assets. However, the Commission does not have the authority to compel the 

divestiture of a utility's transmission assets. Section 202(a) of the FPA circumscribes 

the Commission's authority with respect to the establishment of RTOs. As discussed 

above, Section 202(a) does not give the Commission authority to mandate RTO 

participation or to compel a utility to contribute its transmission assets to an RTO. The 

NOPR suggests that the Commission could provide itself with this authority, which is 

simply not permissible. Uesias v. U nited Statep, 848 F.2d 362,366 (1988) ("[a] 

regulation. . . may not serve to amend a statute. . . or to add to the statute something 

which is not there.") . 
Furthermore, comparing the language of the FPA to the Public Utility Holding 

Company Act ("PUHCA"), which was enacted as part of the same Ad as Part II 6f the 

FPA (governing regulation of electric utilities) reinforces the conclusion that the 

Congress did not intend to grant the Commission authority to order divestiture of a 

utility's assets. Specifically, Section 1 l(b) of PUHCA grants the Commission authority 

to order divestiture of such assets as necessary to "limit the operations of the holding- 

company system. . . to a single integrated utility." 15 U.S.C. § 79k(b)(l). In so doing, 

PUHCA provides for the appointment of a trustee who, "with the approval of the court 

shall have power to dispose of any or all such asseta. . . ." 15 U.S. C. 9 79k(d); 
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also North American Co. v. SEC, 327 U.S. 686 (1945) (upholding the constitutionality of 

such divestitun, provisions). Clearly, there is no analogous grant of authority to the 

Commission in the FPA with respect to asset divestiture - Congress could have 

granted the Commission the same divestment authority that it granted to the SEC, but 

chose not to do so. 

2. Asset Divestiture Is A Taking For Which The Utilities Are Entitled 
To Just Comoe nsation 

As discussed above, the net effect of the proposed rule will be either the 

compulsory contribution of utility transmission assets to an RTO or the forced 

divestiture of utility asseta. FPC submits that either result conatiies a taking of utility 

property for which the utilities are entitled to just compensation. 

The Takings Clause of the U.S. Constitution prohibits the federal government 

from taking private propay for public use without just compensation. U.S. Const 

amend. V. The forced divestiture of a utility's assets by virtue of an administrative 

action constiMm a physical taking for which the utility is entitled to just compensation. 

See. e.& Citv of Stihnrdl v. Ozark s Rural Elec. COOD. Corn" 166 F.3d l W ( 1 0 t h  Cir. 

1999). Moreaver, participation in an RTO requires the utility to submit its assets to 

physical Ocarpation, which also is the type of intrusion that rises to the level of a taking. 

Loretto v. 1- Man hattan CA TV Com,, 458 U.S. 419 (1982); see also Bell 

Atlantic Tel. Cos. v. FCG 24 F.3d 1441 (D.C. Cir. 1994). 
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Although the Commission may not have so intended, the NOPR will effectively 

cause the takings of utility property in the process of establishing RTOs. As provided 

in the Constitution, the utilities would therefore be entitled to just compensation for 

these assets. In the context of a taking of utility assets. the valuation of utility assets is 

a complex factual inquiry and could include a consideration’ of: (1) the value of the 

facilities and properties acquired; (2) lost revenues; (3) stranded costs; and (4) the 

reintegration costs, the utility‘s estimated costs to reconfigure its system to provide 

service to its customers. safl Stilwell, 166 F.3d at 1070-71. While such issues are 

arguably premature because the Commission has not taken any action that would 

constiMe a taking, FPC respectfully submits that such issues will inevitably flow from 

any final NIO which results in forced divestment of u t i l i  asseta For this reason alone, 

the Commission should refrain from taking such an extreme action. 

11. The Commission Lacks the Authority to Utilize Other M e a n s  To Indirectly 
Mandate RTO Parh ‘cioation 

As discussed above, Sedian 202 of the FPA precludes the Commission from 

directly mandating RTO patkipation. Nevmtheless, the Commission contemplates 

using less d i m  means to effectuate what it is precluded from doing directly. These 

attempts to circumvent the FPA cannot withstand scrutiny. In a number of instances, 

the Courts of Appeals have rejected analogous attempts by the Commission to utilize 
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indirect means to accomplish what it cannot do directly.' For instance, in Northem 

States Power CO. v. FFRG, 1999 U.S:App. LUIS 9069 (8th Cir. May 14, 1999), a 

recent appeal of an Order No. 888-related issue, the Eighth Circuit Court of Appeals 

rejected the Commission's attempt to require NSP to curt& electric transmission to 

nativelretail consumers on a comparable basis with its wholesale customers. Noting 

that the Commission had no jurisdiction ovw retail rates and practices, the court found 

that the "indirect effecy' of Order No. 888 was an attempt to regulate curtailment of 

NSP's nativelretail consumers. The court held that h Commission had "transgressed 

its Congressional authority. . . ." 1999 U.S. App. LEXIS at p77. By analogy, in the 

RTO context, the Commission does not have direct authority to mandate RTO 

participation. Its efforts to require participation through indirect means must fail for the 

same reasoning that the Eighth Circuit used when it rejected Commission's attempt 

to use its jurisdictional authority to regulate activity (retail curtailment) beyond its 

jurisdiction. Desaibsd below are the specific methodologies by which the NOPR 

attempts to indiredly force RTO participation upon utilities. 

A. The Commission Cannot Utitize Other Provisions Of The FPA To 
Maus&& PTO Part icbation 

8 i v. F R 574 F.2d 610,620 (D.C. Cir. 1978); 
,660 F.2d 668,673 (5th Cir. 1981) ("In two s ~ p  Florida Power & LiaM Co. v. FFRC 

recent cases, the courts have rejected ingenious arguments which would have 
established the Commission's authority to require wheeling by indirect means.") (citing 
New Yo& State Electn 'c & Gas Com . .  v FFRG 638 F.2d 388,403 (2d Cir. 1980); 
Richmond POWW & Light). 

5 
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In the NOPR. the Commission seeks comment on whether Sections 205 and 206 

of the FPA could serve to provide the Commission with the authority to mandate RTO 

participation as a remedy for alleged industry-wide discrimination by kansmission 

owning entities in favor of their affiliates in the post-Order No. 888 regulatory 

environment. (NOPR at 38-40). FPC submits that the Commission has not made the 

requisite showing necessary to utilize its Section 205/206 authority on a generic basis 

to remedy alleged industry-wide discrimination. - 
To utilize its authority under Section 206 of the FPA, the Commission must make 

a finding that, inter alia any "rate, charge, or classification . . . charged? or collected by 

any public utility for any transmission. . . " subject to the jurisdiction of the Commission 

or "a rule, regulation, practice or contract" affecting such rates for transmission is 

unduly discriminatory or preferentiat 16 U.S.C. 5 824e(a); a &Q Order No. 888 at 

31,669 (citing Associated Gas D istributon v. FFRG 824 F.2d 981 (D.C. Cir. 1988) 

('I=)). In only three prior instances has the Commission relied on these ratepayer 

protection provisions to order industry-wide changes in a rulemaking proceeding; that 

is, in Order No. 438, Order No. 636 and Order No. 8886 

In a the D.C. Circuit Court of Appeals affirmed Order No. 436 in pertinent 

part, upholding the Commission's effort to impose open-accssr conditions on pipelines 

securina"blankeY' certiicates to transport natural gas in interstate commerce to remedy 

In Order No. 436, the Commission initiated the implementation of open- 
access transportation on interstate natural gas pipelines which was completed by 
Order No. 636. In Order No. 888, the Commission ordered electric utilities to file open 
access transmission tariffs. 

6 

23 



industry-wide discrimination in the natural gas transportation Context The ClGp court 

held that the Commission "is not required to make individual findings if it exercises its 3 

5 authority [the equivalent of Section 206 of the FPA] by means of a generic rule." 824 

F.2d at 1008. However, as set forth below, the a court rejected the Commission's 

attempt to use such authority to remedy an additional problem that was not 

demonstrated to exist on an industry-wide basis. 

There are a number of factors that make such a generic finding - the predicate 

to any Section 205/206 action - inappropriate in the RTO context First, in m the 

court upheld the Commission's generic findings of discrimination in part on the basis 

that no party disputed the existence of such discrimination. m 824 F.2d at 1 OOO. 

while Order No. 888 utiliies the same premise to mandate open access transmission; 

the Commission's factual findings are in fact being challenged on appeal of that order. 

. FERC. Case No. 97-1 71 5 (Appeal See Transmission Access Policv sfudv Grouo v 

pending D.C. Cir.). Thus, as a threshold matter, the Commission's ability to use' its 

Section 205/206 authority on a generic basis to remedy alleged discrimination in the 

electric industry arguably has never been affirmed on appeal.' 

. .  

v. FFRC, 88 F.3d 1105 (D.C. Cir. 1996) In Ynited Dimbution Cos. . .  . 7 

("m) the D.C. Circuit addressed only the limited question of whether the 
Commission's Section 5 authority extended over pipeline-LDC contracts. The D.C. 
Circuit held that the Commission's Section 5 authority permitted it to "modify the set of 
contracts that form[ed] the structure of the natural gas industry only as much as 
necessaw to alleviate the anticomoetitive sales comwnent of the bundled contracts." 

at li 33. 
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Moreover, in Order No. 888 and Order No. 436 (the subject of the a appeal), 

the Commission mandated open access in order to remedy discriminatory activity. In 

the NOPR, however, the Commission in attempting to address an allegedly analogous 

problem is proposing to take the remedy a giant step further - to effectively mandate 

that utilities divest themselves of their transmission assets'in an effort to remedy 

alleged discriminatory activity.' While the Commission's remedial authority is quite 

broad, it is not without limitations.' As the court in 

remedial authority cannot utilize an industry-wide solution to resolve a problem that 

does not exist on an industry-wide basis. 9Ep, 824 F.2d at 1019. Thus, the remedy 

must be proportionate to the alleged problem. M; ~iap IlpI(z at 11 33. However, such a 

generic remedy is not appropriate in the RTO NOPR context because the Commission 

cannot demonstrate the predicate for its industry-wide solution - an industry-wide 

problem. Thus, the Commission has neither made the requisite finding of 

discrimination necessary to mandate RTO participation nor could it do so if it had made 

such a finding, because such a mandate would effectively contravene the FPA 

noted, the Commission's 

8. The Commission's Rule As Proposed Would Impermissibly Impose 
Common Carrier Status On Utilities 

See section I.B.1, above. 

see.e.cl.. Richmond Powe r & L ioh  574 F.2d at 620-21 (noting that the 

8 

9 

Commission could not be forced to do indirectly what wwld effediely contravene the 
FPA's prescription of mandatory wheeling). 
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In Order NO. 888, the Commission acknowledged that in enacting the FPA, 

Congress had expressly chosen not to impose common carrier status on utilities. 

Order No. 888 at 31,678; Order No. 888-A at 30,202. As drafted, the Commission's 

RTO NOPR would effectively impose such a status on utilities -which the Commission 

is directly prohibited from doing. 

Under the " O n  law definition, a c " O n  carrier is one who holds himself out 

as engaged in the business of providing a particular service to the public. Florida 

Power & Liaht Co. v. FFRG 660 F.2d at 674 (citations omitted). Common carrier status 

has a quasi-public character, arising from the undertaking to carry for all people 

indifferently. 

its practice is to make individualized decisions regardingwhether and on what terms to 

provide service." & (citations omitted). The NOPR would efhtively force common 

carrier status on the transmission facilities owned by utilities, because if forced to 

participate in an RTO, utilities would be required to relinquish control over their 

transmission facilities and would relinquish any decisimaking authority over the 

future use of such assets. Such a result would convert the utilities into common 

carriers, which, a8 the Commission acknowledged in Order No. 888, is prohibited by 

the FPA 

C. 

(citation omitted). A carrier will not become a common carrier where 

Sediolw 21t and 212 of the FPA Do Not Give the Commission Authority 
to Take the Action Prowsed In the NO PR 

Obviously, a regulated utility's ability to make such decisions is within the 
context of thecommission's prosaiption of undue preference or disaimination. 
16 U.S.C. 5 824d(a). 
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The Commission seeks comment on whether it can use its authority under 

Sections 21 1 and 212 of the FPA to require a utility to place its transmission facilities 

under the control of an RTO in order to satisfy the discrim!nation standards of the FPA 

(NOPR at 219). FPC submits that the Commission cannot rely on Sections 21 1 and 

212 of the FPA to mandate RTO participation. In Order Nos. 888 and 888-4 the 

Commission recognized that it doer, not have the authority to ordw wheeling pursuant 

to Sections 21 1 and 21 2 except in cases where it makes specific findings "after 

affording an opportunity for an evidentiary hearing." 16 U.S.C. § 82% 

888-A at 30,208. Such a prerequisite to any exercise of the Commission's authority 

under theso provisions would apply equally to the Commission's efforts to compel RTO 

participation. Thus, the Commission cannot use its Section 21 11212 authority on a 

generic basis to furthw its goal of mandating RTO participation in this rulemaking 

proceeding. 

Order No. 

D. The Commission Cannot Use Its Jurisdiction Over Other Utility Activities 
T 

The Commission sedcs comment on whether it could condition certain activities 

under its jurisdiction, such a8 the authority to charge market-based rate for generation 

services and to approve mergers, on RTO participation. (NOPR at 219). FPC submits 

that the Commission's inquiry in this regard is a thinly-veiled attempt to use its statutory 

authority over one aspect of a utility's operations to exercise authority over RTO 

participation, which, as set forth above, is beyond the Commission's StaMory authority. 
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As noted above, such attempts to circumvent the statutory boundaries of the Section 

202(a) of the FPA cannot survive judicial scrutiny. 

For reasons analogous to those set forth above which make RTO participation 

inappropriate on a generic basis, FPC submits that the Commission can use its 

authority to approve mergers and market-based rate applkations only on a caseby- 

case basis. Specifically, the Commission has made no showing, nor does FPC submit 

could it make a showing, that mergers involving entities not committing transmission 

assets to an RTO will result in industry-wide problems which compel a generic remedy. 

Likewise, the Commission cannot demonstrate that all entities not participating in 

RTOs will inappropriately utilize their authority to charge market-bawd rates. Thus, 

the Commission cannot use thia rulemaking proceeding t@compel RTO participation . 

through its merger authority or authority to approve market-based ratea 

Nevertheless, consistent with Commission regulations, the Commission could 

find that a proposed merger was not in the public interest because one of the merging 

entities was not a participant in an RTO. See: 18 C.F.R. § 2.26. In those instances, 

clearly the Commission could condition the merger on RTO participation if such 

participation would alleviate the detrimental impact of the merger. However, in other 

merger casee, the patticipation or lack of participation in an RTO by one or more of the 

merging entiies might have no demonstrable impact on the public interest. In those 

instances, the Commission would overstep its authority in conditioning such a merger 

on RTO participation. In short, FPC submits that it is not appropriate to apply a ~ 8 r  se 
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rule holding that lack of RTO participation would preclude merger approval. Instead, 

the Commission must make such decisions on a case-by-case basis. 

Likewise, with respect to the Commission's contemplated conditioning of market- 

based rate authority on RTO participation, FPC submits that in certain instances the 

Commission's analysis of market power issues could lead 'it to the conclusion that the 

granting of market-based rate authonty would not be appropriate unless the entity 

agreed to commit its transmission facilities to an RTO. In other instances, however, 

such a determination would have no basis in fact. Thus, FPC submits that the 

Commission can only make such a finding on a caseby- basis and should avoid 

establishing a a rule in this rulemaking proceeding. 

Finally, FPC se8ks clarification that the Commission doe8 not contemplate ruling 

that existing market-based rate authority is no longer appropriete for any entity not 

participating in an RTO. FPC submits that such a ruling would be unsupported and 

would represent an attempt to indirectly mandate RTO participation, which, as 

discussed above, would not survive judicial scrutiny. Furthermore, existing grants of 

market-based rate authority were issued on a casebycase basis in light of specific 

factual circumstances. FPC submits that the withdrawal of any existing approvals 

should be done on a m w b y a s e  basis, if at all. 
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July 6, 1999 

. 

Mr. Joseph D. Jenkins, Director 
Division of Electric and Gas 
Florida Public Service Commission 
2540 Shumard Oak Blvd. 
tall ah ass^^, FL 32399-0850 

 RIM p u ~ u C  SEMCE COMMfss’oN 
Re: Identification of Proposed Issues for FPSC Task Force 

Dear Mr. Jenkins: 

EGN DMSlON 

This is in response to the memorandum dated May 28,1999, soliciting comments regarding the 
Florida hb l i c  Service Commission’s (FPSC) ongoing workshops and the Federal Energy 
Regulatory Commission’s Notice of Proposed Rulemaking on Regional Transmission 
organizations. 

Attached are suggested FPSC comments on the FERC’s 184 NOPR questions. These comments 
are provided to the FPSC at this time for consideration in the preparation of its own comments 
and for the purposes of continued discussions in the Commission’s ongoing workshops regarding 
Regional Transmission Organizations. 

Thank you for your consideration, and we look forward to further discussions on these matters. 

Sincerely, 

-/.L--’h/s.., Thomas Hernandez 

V. P. Regulatory Affairs 

cc: LcsiiePau&(.ar/cgpk;1 
Robert Trapp (wlenc.) 

. 
TECO ENEROY. INC. 
1 0 1  NORTH MONROE STRECT. SUITE 1080 TALIAHASSEL. FL 32301 
A N  EOUAL OPDORTUNITY COMPANI 

18501 681-6783 
FAX I B S O I  661-6634 
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FERC Notice of Proposed Rulemaking 
Regional Transmission Organizations 

Docket No. RM99-2-000 

Executive Summary 

In May, 1995, the Federal Energy Regulatpry Commission (the 

‘Commission”) issued its Notice of Proposed Rulemaking which 

ultimately, in April of 1996, resulted in a Rulemaking: 

“Promoting Wholesale Competition Through Open Access Non- 

discriminatory Transmission Services by Public Utilities; 

Recovery of Stranded Costs by Public Utilities and Transmitting 

Utilities” (Orders 888  and 8 8 9 ) .  The Commission’s solution 

included the requirement for ~urlsdictional transmitting 

utilities to “functionally unbundle.‘’ Utilities were required to 

obtain transmission services for all new wholesale sales and 

purchases under their own “open access” transmission tariffs, 

include separately stated rates in their tariffs for transmission 

and ancillary servicee, and re ly on the same electronic 

information system to obtain such services. 

In its 1995 comments to the Commission on the Open Access 

NOPR, Tampa Electric Company (“Tampa Electric”) stated, 

‘Imposition of the comparability standard without a precise focus 

on specific implementation measures for unbundling will not 
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achieve the desired objective." At that time Tampa Electric 

believed functional unbundling could work to achieve the 

Commissions's goals if properly implemented. Now, three years 

after the implementation of wholesa'le transmission open access 

and the functional unbundling requirement, the perception of 

undue discrimination in wholesale transmission services remains 

within the Peninsular Florida region. 

In recognition of the continued perception of undue 

discriminat.ion within Peninsular Florida, interested parties have 

begun a deliberative process to identify and resolve the issues 

under the leadership of the Florida Public Service Commission 

(FPSC). The FPSC has held several workshops in 1999 to study . 

Florida-specific issues regarding the advisability of 

establishing a Regional Transmission Organization (RTO) or 

Independent System Operator (IS01 for the region. 

The interested parties participating in the FPSC workshops 

have focused on efforts to reach consensus on solutions to the 

relevant issues for purposes of the Peninsular Florida region. 

Some consenaus has been reached already such as general consensus 

that the appropriate regional boundary be coextensive with the 

regional reliability boundaries of the FRCC. Peninsular Florida 

is a large and efficient marketplace of sufficient market size to 

allow benefits to all users of the grid. In addition, the region 
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has unique electrical characteristics and configuration and is 

situated such that the reliability of the system is under the 

jurisdiction of a single state regulatory authority, the FPSC, 

which facilitates efficient planning and operation of the system. 

Other relevant issues under discussion include governance, 

pricing, planning and operations. 

Based on its reading of the current RTO NOPR, Tampa Electric 

believes it is in agreement with the Commission's ultimate goals 

in this proceeding, namely, to further encourage and promote 

efficient competitive wholesale electric markets. 

Electric believes that the Commission should defer to regional 

approaches that achieve regional market consensus. are endorsed 

by local state regulators, and that establish mechanisms to 

encourage further progress in those organizations. 

Peninsular Florida region, the FPSC's strong leadership, 

including a rulemaking, will be required to effect the desired 

result, and the Commission should not micro-manage the process 

even under circumstances when regional approaches do not 

initially meet its ideal vision of an RTO. The Commission should 

allow state regulators, such as the FPSC, to lead discussions on 

these issues in areas where they are willing to do so, and be 

available to such regulators at their request to help. 

. .  

However, Tampa 

Within the 

The Commission should encourage regional discussions of 
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transmission issues, including all the RTO characteristics and 

functions discussed in the NOPR. As long as all the issues are 

considered, the Commission should defer to regional approaches 

that are endorsed by affected state regulators if they represent 

progress toward the Commission’s goals. This policy would be 

totally consistent with its “open architecture” approach allowing 

regional approaches to evolve to ensure continued progress in 

this matter. 

Tampa Electric provides responses herein to many of the 

questions posed in the Commission’s NOPR with the view of 

defining what is currently needed within Peninsular Florida to 

resolve issues of trust and to improve the competitive wholesale ’ 

market. This has been a matter of great importance to Tampa 

Electric as evidenced by its active engagement since the early 

1990‘s to create a level playing field and efficient competitive 

wholesale electric market in Peninsular Florida. 

4 



ANSWERS TO SPECIFIC QUESTIONS 

1. Public comments are requested on the extent to which there 

remains undue discrimination in transmission senrices, and 

if it remains, in what forms. (page 83-84) 

The perception by many market participaxits of unduo 

discrimination in tho provision of wholosalo transmission 

servicos remains within Peninsular Florida. ACCOS8 to 

trandssion sorvices within thim region i.8 not as open am it 

could be to facilitato an officiant, robust wholosalo markot. 

Trandssion usor8 often mu8t go to oevoral individual 

transmission providora and OASIS nodes, si- multiple agre-tr 

with each providor, and attempt to piocr togethor and navigato 

through various partial pat- to connect 8 powor sale to a buyer. 

Thoro is no contra1 source o f  information to help a new market 

participant figure out how to do whole8ale eloctric trading 

within the region. Also, many market participant8 perceive that 

firm transmission capacity is being unfairly withhold from the 

market. 

2. Comments are requested regarding what remedies should be 

imposedin M effort to eliminate any remaining 

discriminatory conduct. (gage 8 4 )  

The appropriato r-dy is to ex~cour8go rogional approaches 

that resolve tho problem8 present within the regions. For the 



Peninsular Florid8 region, diacuosions on theme issue8 are 

uderway through the leadership of the Florida Public Service 

Conmcission (FPSC) . 
3. Should participation in RTOs be mandatory or are there other 

possible remedies? (page 84)  

While participation in regional discusmions on tranomimsion 

issue8 within Peninsular Florida by all trandmmion owners and 

providera within tho region should be required by the Federal 

Energy Reguhtory C d 8 S i O P  (FPSC) , other entities u8ing 

wholemale tran.mimmion 8ervicem within the region should bt 

encouraged to partfcipato 8r well. 

tranomimmion owner8 will bo important for a succemsful regional 

resolution. In any caso, FERC should givo deference to a 

regional approach that has been endorsed by tho FPSC. 

4. Could a performance-based rate system be designed to realign 

Participation by all 

economic interests to remove the motive f o r  discrimination? 

(page 8 4 )  

It is posmible, but there could still be incentives to 

discrlnin8tr d o r  a performance based rate system. 

5 .  The E'ERC seeks comment on the effect of RTOs on electricity 

market performance, including any data or other information 

that shed light on quantifying the extent of those benefits. 

(page 101) 

6 



6 .  

No commant. 

The FERC seeks connnent on what types of disputes or other 

matters would be appropriate for the Commission to defer to 

the decisions of the RTO? (page 102) 

Once a regional approach on transmission issuos is 

established, tho FERC should dofer to decisions on matters which 

are placod undor the msnagamurt of .  the rogion such as expansion 

pl.Prring, OASIS operations, as woll as matters that aro doomed to 

bo subject to state jurisdiction, 8uch as siting. permitting, 

nood. otc. 

7. In granting deference to decisions that result from an 

acceptable ADR process, would there be a need to distinguish 

between RTOs that are ISOs and RTOs that are transcos? 

(page 102) 

No, so long as the FERC dofers as appropriate to results of 

ADR procoswer that roflect regional solutionr doveloped by market 

participants with active participation of the affectod state 

regulatory authorities- 

8. The FERC could also consider adopting streamlined fillng and 

approval procedures. The FERC could consider different 

filing requirements for established RTOs. For example, 

should the threshold be lowered for  the types of changes to 

operations or practices that would not require a filing wlth 
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t h e  FERC? 

YO., the thro8hold should be lower for any region that 

resolves truramisaion issues with endorsamont by rolevant stat. 

regulators. Until recently, tranemission providers were only 

required to filo their pro forma opon access 'tariffs with tho 

FERC. Recently, tho FERC ha8 required more s60cific operating 

procedure8 (curtailnuPt practices) .and other implamontation 

ptaCtiC.8 (OASIS practices) to be filed. If this trend 

contfnuo8, maay dotailed operating and planning procedure8 

devologed within tho NERC and regional reliability councils may 

be requirod t o  bo filod at FERC, including updatos of thosr  

procedure8 each timr thoy aro chmged. Once ro~olutior, of 

trandsslon ismu08 have been reachod within regIon8, there 

should be less neod for involvement in such matters by tho FERC. 

For region8 which succossfully transmission acces8 issua8, FERC 

should require only that general transmission acce88 procedures 

and practices be filed with FERC, and allow the detailed day-to- 

day proceduror ta bm posted on the OASIS. 

Should such a policy be applied equally for non-profit and 

for-profit RTOe? (page 103) 

Yes,  so lons a8 the FERC deform a8 appropriate to regional 

solutions reaulting from participation of the market participants 

and active involvrmurt of state regulatory authorities. 
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9. The FERC believes that the widespread formation o f  RTOs can 

provide substantial benefits. 

the benefits of RTOs and the magnitude of these benefits. 

(page 103) 

In Peninsular Florida, settlamurt of transmission issues, 

The FERC invites comment on 

whothor thi8 result8 in an RTO or some othor arrangamurt, would 

likely rosult in increased wholemalo trade within the region at 

lowor transmission cost. As long a8 transmission owner8 continue 

to rocover thoir costs, there 6hoUld be net bonefit. realized 

within tho region. In addition, s o t t l ~ t  and consonsus on 

i8su.s would lowor litigation c08tt in Florida. 

of a C08t-b0nefi.t analy8in in under discu88ioa within the region' 

udor tho leador8hip of the FPSC. 

10. 

The preparation 

The FERC seeks comments regarding how an RTO would affect 

power costs. (page 109) 

Continuod uncertaiaty in transmission markot8 will lead to 

reluctance on the part of market participants to actively engage 

in the market and can roeult in new entrants being reluctant to 

join in thr markof- Power coat savings within tho Paninsular 

Florida rogioa arm likely if transmiasion isnu08 aro reaolved. 

The dadrability of doing such analyses i8 undor discussion in 

the region under the direction of the FPSC. 

11. The PERC requests comments on the appropriate state role ln 

9 



RTO governance. For example, should state government 

officials participate as voting members of an RTO? 

113) 

The FPSC could participate am a non-voting "bor of the 

(page 

govorning board of any regional tranmnission'entity that may 

evolvo from discummions on trandmsiorr ismum'. within tha 

Peninsular Florida region. Such involvemoat is inrportant to keep 

the FPSC fully informsd of goalm and stratogios considared by the 

Board, and of actionr takon by tho Bo8rd, yat keop tho 

rel8tionmhip approprirtaly distant to allow the FPSC to continue 

ita authoritativo rolo over imsuam within its jurimdiction. 

12. The FERC invites further comments from the state commissions 

on all aspects of the proposed rule. 

Tha FPSC ham providad cou"ut8 to tho FERC in tho IS0 

(page 114) 

workshop on Junr 8 ,  1998, in Orlando, and ag8in 8t tha St. Louis 

conference on RTO's OP Fmbruary 11, 1999. The PPSC continues to 

hold workohopm on thasr issues and lead efforts toward resolution 

within the Peninsular Florida region. Thin effort should not be 

disruptad o r  muparsodad by federal actions at this tho. 

13. There are €ou+ proposed minimum characteristics fo r  an RTO: 

(1) independence from market participants; 

( 2 )  

( 3 )  

appropriate scope and regional configuration; 

possession of operational authority for  a l l  
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transmission facilities under the RTOs control; and 

( 4 )  

In addition, the are seven proposed minimum functions that 

an RTO must perform. An RTO must: 

(1) administer its own tariff and employ a transmission 

exclusive authority to maintain short-term reliability. 

pricing system that will promote efficient use and 

expansion of transmission and generation facilities; 

( 2 )  create market mechanisms to manage transmission 

congestion; 

develop and implement procedures to address parallel 

path flow issues; 

serve as a supplier of last resort for all ancillary 

services required in Order No. 800 and subsequent 

orders; 

operate a single OASIS site for all transmission 

facilities under its control with responsibility for  

independently calculating TTC and A X ;  

( 3 )  

( 4 )  

( 5 )  

( 6 )  monitor markets to identify design flaws and market 

power; and- 

plan and coordinate necessary transmission additions 

and upgrades. 

( 7 )  

The FERC seeks Comment on the following questions: 

(1) whether the FERC's enumeration of minimum criteria 
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omits a necessary minimum characteristic or function, 

or  includes an unnecessary minimum characteristic or 

function ; 

whether there is a need to distinguish between minimum 

characteristics and minimum functions (h, adopt , 

separate categories for the minimum requirements); and 

if so, whether any of the minimum characteristics 

should be re-characterized as minimum functions, and 

vice versa. 

Thm distinction8 drawn s a w  to bo appropriate, but 

flexibility ahould bo provided conaimtent w i t h  the Ccs~iamion~s 

'open uchitecturr- policy. 

14. 

15. 

Comments on these questions should take into account the 

FERC's objective in this rulemaking of encouraging the 

formation of RTOs that promote competitive markets and non- 

discriminatory access to, and reliable operation of, the 

electric grid. (pages 115-1161 

The FERC seeke comments on whether the enumeration of 

minimum criteria omits a necessary minimum characteristic or 

function, or includes an unnecessary characteristic or 

function. (page 116) 

No additional. canmunts, 680 commmts to numbor 13 above. 

The FERC seeks comments on whether there is a need to 
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16. 

17. 

distinguish between minimum characteristics and minimum 

functions (that is, adopt separate categories for the 

minimum requirements). (page 116) 

No additional conrmantm. seo comments to numbor 13 abovo. 

The FERC seeks comments on whether any of the minimum 

characteristics should be re-characterized as minimum 

functions and vice versa. (page 116) 

No additional cClmmDIPts, mor conrmants to numbor 13 above. 

The FERC seeks comments on whether RTO status should be 

granted to entities that are not able to perform the three 

functions immediately (establishing procedures for 

addressing parallel path flows with neighboring systems, 

managing congestion, and planning transmission expansion). 

(page 117) 

FERC should dofer to regional solution8 that achieve 

consuasu~ with m8rk.t participants and the affoctod state 

regul8tOry authoritios, even if the solution doen not include 

performancr of all of the identified functions initially. 

18. The FERC also seeks comments on whether RTO status should be 

granted to entities that may not be able to perform on the 

first day of operation certain other (i.e., any of the 

remaining four) of the minimum functions. (page 117) 

Yes. See commmts to numbor 17 above. 
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19. Should the FERC differentiate, for purposes of initial 

implementation, between any of the seven minimum functions? 

If so, hae the FERC appropriately identified those minimum 

functions that are most likely to require additional time to 

perform? (page 117) 

No. See c m t s  to number 17 above. 

2 0 .  For five of the functions (tariff administration, congestion 

management, ancillary services, market monitoring and 

planning and expansion), the FERC propoaee to establish 

standards for how the function is performed, but an RTO will 

have the option of demonstrating that an alternative 

proposal is consistent with or superior to the standards in 

the proposed rule. The FERC seeks comments on whether this 

flexibility - -  i.e., the option of demonstrating that an 
alternative proposal is consistent with or superior to the 

proposed rulemaking standards - -  should apply to any or all 
of the minimum characteristics. (page 117-118) 

It should apply to any or all of the mini” characteristics 

after establish- tho m i n i ”  list of characteristics and 

functions that shouldbe coamidered within lOgio08, and the FERC 

should defer to a regional approach that ha8 beon endorsed by the 

relevant state regulator.. 

The RTO must be independent of 
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market participants. (Proposed § 35.34(1) (1)) 

a. The RTO, its employees and any non-stakeholder 

directors must not have financial interests in any 

electricity market participants. (Proposed 5 

35.34(1) (1) (1)) 

21. Do the FERC need to define the financial independence 

requirement in more specific terms or is it sufficient to 

en*mciate the general principle and then apply it on a case- 

by-case basis? (page 121) 

Tho PBRC should aaunciato tho gonor81 principlo and evaluato 

individual region81 8 p p r O 8 C h O 8  on a CaSO-by-C880 b8.i.. 

22.  Should the definition of stakeholders or market participants. 

be expanded to include entities that operate distribution- 

only facilities (i.e., entities that perform the “wires” 

function at lower voltages) and transmission entities in 

neighboring regions? (page 121) 

T h i 8  issuo should bo dmterminod on a region81 basis. 

23. Should this definition of stakeholders or market 

participants be broadened to include sellers and buyers of 

ancillary services? (page 121) 

This issue should br dotermined on a rogionrl ba8is. 

Are there any circumstances in which the definition should 

be expanded to include entities that do not participate in 

24. 
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power markets in the region but that provide transmission 

services to the RTO or buy transmission service from the 

RTO? (page 121) 

This issue should be determined on a regional b88i8. 

25. Is more specificity needed relative to the requirement that 

RTOs have conflict of interest standards? (page 121) 

NO. 

Are there lessons to be learned from the experience of ISOs 

with conflict of interest standards that can now be applied 

more generally to R M s ?  (page 121) 

NO cormmurt. 

b. 

2 6 .  

An RTQ must have a decision making process that is 

independent of control by any market participant or 

class of participants. (Proposed S 35.34(1) (1) (ii)) 

27. The FERC seeks comment on whether this kind of RTO (i.e., 

non-stakeholder governing board and a prohibition on market 

participants having more than a #e minimu - -  one percent-- 
ownership interest in the RTO) should be deemed to satisfy 

automatically this element of the independence requirement. 

(pagat 122) 

Ye., this could satisfy tho independence requiramrPt for an 

RTO, but tho standard should be more flexible and not require a 

non-mtakoholdor Board. 
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2 0 .  The FERC also requests comments on whether there should be a 

single standard for independent decision making for all RTos 

regardless of whether they are for-profit or non-profit 

entities. (page 122) 

T h i s  is8Ue 8hoUld be determined On 8 regional b8sia.  

2 9 .  What, if any, additional requirements should apply to a 

governing board that is not a stakeholder board or to a 

governing board with both stakeholders and non-stakeholders? 

(page 123) 

Stakeholders should be grouped and reprmsmted as determined 

in regional approaches endorsed by state reguhtors. 

30.  For either stakeholder or non-stakeholder boards, should an . 

upper limit on the size of the board be imposed? 

No. 

(page 123) 

The size of the Bo8rd should be determined by the 

regional p8rticipmt8 and the relevant st8ts regulatory 

authorities. In addition, the " o p a  architecture- policy 

proposed by thr ?ERC will allow needed changes in gOVOManC0 as 

experience dictate., 

31. How should the FERC consider proposals for state regulatory 

or other governmental officials to select board members f o r  

either stakeholders or non-stakeholder boards? (page 123) 

For the Penin8ulat Florid8 regional resolution of 

transmission issues, the FERC should defer to a FPSC agreed upon 
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nuthodology €or solection o f  state regulatory or othor 

govarnmentd porsopnol for participation in tho govomanco of MY 

regional trandnsion entity that may bo formed. 

32. How should the FERC view proposals for state government 

officials to serve as voting members of RTO boards? (page 

123) 

5.0 ans~or to numbor 31 above, 

i 

33. The FERC seeks comment on whether one percent is an 

appropriate ownership interest and, if not, what 

would constitute appropriate ownership for 

purpoeea of establishing independence. 

T h i s  issue should bo daterminod on .; rogiorml basis. 

Are there conditions under which market participants should 

be allowed to have more than a,- ownership interest 

in an RTO. (page 124) 

This issue should be dotermined on a regional basis. 

. .  

(page 124) 

3 4 .  

. .  

35. Should the FERC have a different standard for passive 

interests? (page 124) 

Thin in8ue should be determined on a regional basis. 

36. How should the FERC treat preferred equity shares? (page 

124) 

Thin iseuo should be dotermined on a regional basis. 

37. Comenters are asked to address whether the FERC's 



assessments of the effects of allowing market participants 

to have more than a - a ~ u  ownership interest in RTOs 

are reasonable. (pages 125-126) 

. I  

T h i s  issue should be detedned on a regional bade. 

38, Is there relevant experience from other regulated 

industries? (page 126) 

NO torment. 

3 9 .  If the FERC were to allow market participants to have more 

than a ownership interest f o r  a transition 

period, how long should the transition period be? (page 

126) 

Theto rmiy br M ne& for 8 tran8itio~ period. A regional 

solution may deviso approprirto incentive8 for market 

participant8 to own tranmdssion facilities. 

40. Would any additional safeguards be required during such a 

transition period? (page 126) 

See coumunts to number 39 above. 

41. In general, which type of institution would better serve the 

goal of independence: a transco with ownership 

and a non-stakeholder board or an IS0 with a non-stakeholder 

board? (page 126) 

It depend8 oa thr overall etructutr and the market it 

oversees. Tho FERC'rr "open architecture" concept w i l l  allow 
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entities to evolve as eqmriance dictates. 

c. The RTO must have exclusive and independent authority 

to file changes to its transmission tariff wlth the 

Commission under Section 205 of the Federal Power Act. 

(Proposed § 35.34(11 (1) (iii)) 

4 2 .  Can an RTO be truly independent i f  it does not have the 

authority to file changes in its tariff without the approval 

of other entities such as transmission owners? (page 127) 

NO coummnt. 

43. Should the ISO’s unilateral filing authority be limited to 

transmission rate design and terms and conditions that 

directly affect access but not to changes that would affect 

transmission owners’ ability to collect their overall 

revenue requirements? (page 127) 

This possibility should be considered. In any event, 

regional approaches that include regional pricing should addteem 

the ability to chmgm such pricing, or any othmr issue. 

4 4 .  In practice, is this a viable distinction? (page 127) 

It may br, 

4 5 .  I f  an RTO’s filed rate schedule also includes market design 

rules, should the RTO have Section 2 0 5  filing authority to 

make changes in the rules? 

The FERC‘s RTQ principles should not be prescriptive on this 

(page 128) 
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issue. Regional approaches should include consider8tion of such 

Characteristic 2 :  Scone and Rea ional Cmiauration. The RTO must 

serve an appropriate region. The region must be of sufficient 

scope and configuration to permit the RTO to effectively perform 

its required functions and to support efficient and 

nondiscriminatory power markets. [Proposed §. 35.34(1) ( 2 ) )  

i 

a. Factors Affecting The Appropriate Scope and Regional 

Configuration of an Acceptable Region. 

I. Regional configuration factors. 

ii. Factors fo r  evaluating boundaries. 

(a) Facilitate performing essential RTO functions 

and achieving RTO goals, as discussed 

elsewhere in this proposed rule. 

(b) Recognize trading patterns. 

0 Not facilitate the exercise of market power. 

(d) Encompass existing control areas. 

(e) Encompass existing regional transmission 

entities. 

Encompass one contiguous geographic area. 

Encompass a highly interconnected portion of 

the grid. 

(f) 

(g) 

(h) Take into account existing regional 

boundaries (e.g. North American Reliability 
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Council (NERC) regions) to the extent 

consistent with the Commission's goals for 

RTOs . 
(I) , Take into account international boundaries. 

46. The FERC solicits comments on the technical limitations or 

cost limitations on how large an RTO can be if it is to have 

control area responsibilities. (page 132) 

Ser responsr to number 40 below. 

4 7 .  The FERC solicits comments on how the number of transmission 

systems to be combined would affect the cost and time 

required to form an RTO. 

Discus8ionm aro undorway in Peninsular Florid& The marits . 

(page 132) 

of coat/b.nafit malysom have beon discusaod, but not yet 

parformod undor tho loadership of the FPSC. T h o  requirements may 

be more a function of rogional experianco than the number of 

partiem at tho tablo. 

4 8 .  Are there other factors that may limit the geographic scope 

of an RTO? (page 132) 

Regidbounduiem would be case-specific and should be 

jumtifiod individually. 

determination of regional boundaries must includr reliability 

considorationm. 

which utilizr the oxiating reliability boundarios of the NERC 

Tho prirnrry criteria for the 

Tho F m C  must give groat credoncr to boundaries 
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regions. 

electrically demigned to reflect geography and the historical 

development of an area) is critical to establishing initial 

regional boundariem. In the future. experience with new markets 

may dictate the development of different boundariem for 

reliability and market pUrpOS.8. 

boundariem without a transition t- from the existing boundaries 

can have serious negative implicationm for reliability am well as 

cost. 

The electrical topology (i.0. how the region is 

Tho drawing of regional 

The following regional reliability conmiderationm and 

criteria are necemmary in determining the boundaries of an RTO, 

These consider8tiona are emsantial elements tht contribute to 

the electrical topology of  a region. 

1. Generation L Trandsmion (GLT) Adequacy/Roliability - -  The 
ability of a region to plan, site, and install GLT capacity 

(i.e. siting law8 and an effective planning procesm) is 

fundamental to ensuring continued reliability. 

shouldn't be drawn differant than present boundaria8 with the 

assumption that the necessary state and/or federal plapning and 

siting legimlation will later be enacted. Such legislative 

change. would have to be made before any new boundaries are 

created. 

Boundaries 

Reliability of the bulk power tranrmrismion system is a OPT 
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issue and not just a transmission issue. The system is planned, 

designed, and operatod am a single machine moving power in bulk 

from production to consumption. 

including certain genoration Services (i.0. ancillary services) 

am part of tho pro-formr transmission tariffm required under FERC 

Order 888. These service8 (0.g. Operating Ramrves, Regulation, 

The FERC recognized thie by 

Reactive and Voltage Control) are essentially "enabling services" 

without which a power system could not function. The FERC 

recognized that denial of theso sorvicos is, in affect, denial of 

basic transmission s o ~ i c e  and, thus, made transmission providers 

includo those service8 in their tariffs. 

Tho rmguhtory an& logislativo coordination and jurisdiction. 

is an imp?ortant issum in assuring regional reliability. 

State of Florida, the FRCC is unique because all of the FRCC 

region falls under tho jurisdiction of one state regulatory body, 

the FPSC. Therm i8 no need for a joint regional/8tatr regulatory 

board to address rogional adequacy issues. The FPSC has a 

aignificant legislative "date to plan, site, and install GhT to 

ensure and mrhtain 8 roliable, cost effectivr, and 

environmentally accoptable power sy8t.m. 

2. Location of Constraint8 - -  A review of the Peninsular 

Florid8 region yield8 the following points: 

- Geographically, it is a peninsula surrounded on three sides 

In the 
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by water 

- Tho bulk transmission grid has regional interconnection. 

only to tho north with the Southem subregion of tho Southeastem 

Electric Reliability Council (SERC) so that the Peninnular 

Florida regional grid does not aaqmrience any "through" or 

3arallel" flowm from other electrical region. of tho country. 

- The majority of tho Peninsular Florida transmission 

constraints are internalized within tho Peninnular Florida 

region. This is not the cas0 in other region.. In thone areas 

many constraints exist at the regional bouaduy intorfaces which 

can m e r  reliability coordination and. thu8, market 

facilitation. 

3. Oniquo Electrical Characteristics -- Peninsular Florida has 
unique electrical characteriatica. One good uumple is the under 

frequency load shedding program which ia demignmd and operated to 

maintain FRCC regional reliability. Due to the peninsular nature 

of th4 electrical aystam, over half of the Peninsular Florida 

load i s  aroP.d on tho -der frequency program. 

separation of  the pmiomular system from tho SERC region. the 

generation an& load uPbalrnce could be am much an 5000 MW (3600 

MW import plum 1068 of a major plant in Florida). 

cause a very sovore fraquency decline and would caune a 

pminaular blackout unlens thr frequency decline could be 

In the evuxt of 

This would 
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arrestod. BeCaU80 of the Steep declino in frequacy, load has to 

be shed very quickly to allow generation to remain on line to 

begin restoration. 

Although it might appear that for compotitive market 

purposos, tho largor tho s i z o  of tho region tho better, such is 

not the cas.. A viablo market can only dovelop within a region 

that provides tho infrastructuro necessary to support 

reliability. Significantly, tho problems faced in oporating 

eloctric powor system8 are local and regional, not national$ they 

are relatod to notwork security, with gonoration control being 

an inqortant but rolatively minor burden. 

the big challongm is notwork socurity and not generation and load 

balancing. In a region such as Peninsular Florida, very large 

amounts of roal-tinu data aro roquired on voltagos, currents, 

real and reactivo power and the status of thousands of switches 

and circuit breakors. Using this data, extensive comgutations 

must be porfo-d to verify accuracy and to display the network 

status to oporatorm in a form that has meaning. 

of opon accosi, tho information and data requir-ts ara 

increasing at an eqonoatial rato. 

Statod differently, 

With the advent 

In some rospocts, thore is a parallel horo with air traffic 

control centors. Could thoso confers be combined into on0 

national centor? Probably, but consider tho amount of 
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informrtion that would have to be collected at one place, or the 

effect of conmmication failure.. And even if it worked, the 

probla" would remain local and regional and cannot be managed on 

a super regional or national level. 

Thim requirmm that the appropriate boundariem be coextenmive 

with the regional reliability boundariem, or FRCC'm bound8riem in 

Peninmular Florida. Peninmuhr Florid., i m  8 large and efficient 

marketplace. In ter" of electrical demand, a m  the following 

table drmonmtratem, the FRCC rank8 in size with ERCOT, PJM, the 

US portion of NPCC. and the US portion of MAP?. 

ESsfiQa 

FRCC 37,127 

ERCOT 45,636 

PJM 45,628 

NPCC (US) 48.950 

MAPP (US) 29,199 

This data muggemtm that the Peninsular Florida region is of 

sufficient market miam to allow benefit. to all umers of the 

grid. 

49. What are the relative merits of internalizing constraints 

within a region versus having constraints act as natural 

boundaries between regions. (page 136) 

Internal and axternal c0nmtr.int. will need to be dealt with 
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in regional apprOaChO8. 

many issuom to be addrossed 

boundaries. 

for boundaries on a caso-by-cas. basin. 

resolving constraints may bo better accomplished within regions 

Addressing constraints is only on. of 

in the determination of regional 

Tho FERC should allow regions to present rational. 

Generally spoaking, 

where structuros are agrood upon by aftocted parties on how to 

resolve such ismuas. 

SO. The FERC Eeeks comments on the appropriateness of these 

factors to determine an appropriate configuration f o r  the 

regions in which RTOs would operate, and also asks if any 

additional factors may be appropriate. (page 137) 

Othor factors that may be appropriato include (1) statr 

regulatory relationship. and authorities, (2 )  the nsiza- of the 

region, moasurod by the load served within the rogion, (3) and 

technical and oprrational considerations. 

to number 48 above. 

Alro see the response 

b. Potential Geographic Configurations. 

51. The FERC seek8 comments on how well the regions served by 

. existing institutions would satisfy the factors enunciated 
above, and specifically how well they would be able to 

satisfy the minimum RTO characteristics and functions 

outlined in this section, and the advantages and 

disadvantages of these three examples. (page 138) 
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T h  existing institution for Paninsular Florida, the PRCC, 

which is one of the ton NERC reliability councils, would m e t  

appropriate geographic configuration criteria for a transmission 

region. 

52. The FERC also welcomes presentation and evaluation of other 

Rationale fo r  regional boundaries will be cas.-specific. 

methods to define appropriate regions. (page 138) 

No CerrmuPt. 

c. Control of Fccilities within a Region. 

The FERC solicits comments on how best to balance its goal 

of having RTOs in place that operate all transmission 

facilities within an appropriately sized and configured 

region against the reality that there may be difficulties in 

obtaining 100 percent participation in all regions in the 

near term. (page 139) 

In Paninsular Florida, the PPSC has sufficiont jurisdiction 

5 3 .  

over transmission reliability to ansuro the appropriato operation 

of transmission facilities within the region. 

54. Should the FERC deny RTO status for any proposal that does 

not include all transmission facilities within an 

appropriate region? (page 139) 

The PERC should dafor to m y  regional tosolution of 

trandssion iesuos which is endorsed by tho relevant stat. 

regul8tors, to the extant that the resolution h e 8  any progress 
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toward the FERC'. g o d 8  in  this matter. 

55. If the FERC does not deny RTO status for less than loo 

percent participation, is there some guideline that it 

should use for determining when the proponents represent an 

appropriate "critical mass" for the region? (page 139) 

Seo an.vor to numbor 54 above. 

Should the FERC require that the RTO at least negotiate 

certain agreements with any non-participants within its 

region to enaure maximum coordination? 

No. NOn-pUtiCipant8 ar6 not likoly to aogotiato agreemontm 

56. 

(page 139) 

with participants, and it would bo unfair to roquiro thim of 

participants. Ewovor, participants mry noad ta addrosm 

treatment of non-puticipantm i n  various regional procedures 

documants. 

57. If  so, what should be the terms of such agreements? (page 

139) 

No agreemonte should be required. 

Finally, the FERC seeks comment on the question of how much 

deference, if any, should be given to the proposed scope and 

regional configuration of a proposed RTO. 

5 8 .  

(page 139) 

FERC should dofer as appropriate to region.2. solution. that 

achievo consensus with market participant. and the affected state 

regulatory authorities. 
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59. How readily, if at all, after balancing all appropriate 

factors, should the FERC be willing to substitute its vision 

of an appropriate RTO configuration for that of its 

proponents? (page 139-140) 

The PEFlC should defer a8 appropriato to any regional 

approach on trand8sion i8SUe8 that 18 endorsed by the relevant 

state regulator. to the extent that the approach m v e 8  the region 

toward the achievomuzt of the FERC'm goal.. 

60. To what extent should the FERC take into account the degree 

of support in assessing a proposed RTO configuration? (page 

140) 

The level, or "degroo" of COzI8OIl8U8 necessrry to make a 

regional approach satisfactory should be maa8ured ba8ed in part 

on tho stat. regulatory authority's view as wall a8 the "degree" 

of movaumnt from tho preexisting transmission situation. 

61. Should approval or diswproval by affected state commissions 

of the scope or configuration of a proposed RTO affect the 

level of deference the FERC should afford such a proposal? 

(page 140) 

YO*. 

Characteristic 3: merational Authoritv. The RTO must have 

operational responsibility f o r  all transmission facilities under 

its control. (Proposed 8 35.34(1) (3)) 
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a. The Regional Transmission Organization may choose to ' 

directly operate facilities (direct control), delegate 

certain tasks to other entities (functional control) or 

use a combination of the two approaches. (Proposed § 

35.43(1) (3) (I) 1 

62. What has been the experience of existing tight power pools 

with master-satellite and hierarchical forms of control? 

(page 143) 

NO conmat. 

63. Was there a need to modify these operational arrangements 

when the pool was replaced by an ISO? 

No E-+. 

(page 143) 

64. Outside of tight power pools, has the functional unbundling 

requirement in Order No. 888 led to any divisions of 

previously integrated internal operational systems? 

143) 

Yes. Varioua intograted system6, including software, 

(page 

hardwaro and orgdsrtions, were revamped to accommodate the 

functionaL orguation of the morchant function from tho 

transmission errvice function to ensure tho blocking of non- 

public reliability information from thoso porfodng the merchant 

f uric tion. 

65. If so, have these new divisions of operational 
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responsibilities created any reliability problems? 

143) 

(page 

No, although separation hhs resulted in higher costs and 

lesm efficient management and operations within the integrated 

utility, particularly for power purchases for native load. 

The RTO must be the security coordinator for the 

transmission facilities that it controls. (Proposed S 

35.34(1) ( 3 )  (ii)) 

b. 

No questions pertaining to this subpart. 

characteristic 4: Short t-bilitv. The RTO must have 

exclusive authority for maintaining the short-term reliability of 

the grid that it operates. (Proposed 9 35.34 (I) ( 4 ) )  

. .  - 

a. The RTO must have exclusive authority for receiving, 

confirming and implementing all interchange schedules. 

(Proposed S 35.34 (I) (4) (I) 1 

6 6 .  In addition to the current code of conduct standards, are 

there any actions that the FERC should require to reduce the 

likelihood of this problem (non-RTO control area operators 

who are also competitors in power markets may be "able to 

know their competitors" schedules or transactions and such 

knowledge would give the control area operators an unfair 

competitive advantage) that do not require the consolidation 

of all existing control areas within the region? (page 146) 
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This issue ha8 already been resolved within the FRCC by 

requiring a11 entitie8 who Operate Control aream within the 

region who requiro accemm to commercially-sensitive operating 

information to sign agreements that separate reliability 

persopno1 and tho relevant information from their wholesale 

merchant permo~nol. 

continued implamontation of tho FRCC'6 remolution of this matter. 

67. Is it feasible for a non-RTO control area operator, 

Tho FERC'm future action; should allow tho 

operating within an RTO region, to perform its functions 

without having access to commercially sensitive information 

involving its competitors? For example, could an RTO 

provide control area operators with information about 

scheduled net interchange between control areas without 

disclosing the individual transactions making up the new 

interchanges? (pages 146-147) 

No. Current tranmmimmion scheduling, tagging and 

resotvation practicor roveal transaction information to control 

area operators. 

system safely and roliably. 

commnrcially-monsitivo information from control area oporators. 

Adding transaction information into a "net" numbor would not 

Such information is required to oporate the 

It would not bo feadble to shiel 

sufficiently shiold relevant market information and w o u l d  

in less reliablr operation. 
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b. The RTO must have the right to order redispatch of any 

generator connected to transmission facilities it 

operates if necessary for reliable operation of these 

facilities. (Proposed § 3 5 . 3 4  ( I )  ( 4 )  (ii)) 

No questions pertaining to this subpart. 

c. When the RTO operates transmission facilities owned by 

other entities, the RTO must have authority to approve 

and disapprove all requests for scheduled outages of 

transmission facilities to ensure that the outages can 

be accommodated within established reliability 

standards. (Proposed 5 3 5 . 3 4  (I)  ( 4 )  (iii) 

~ n y  central opmrator o f  transmission facilitims with 

responsibility for safmty and rmliability of the regional system 

would nmad to be the final authority for coordinating facility 

outages. 

68. Does this requirement cede too much or too little authority 

to the RTO? (page 149) 

The requirement ohould be stated in sufficiantly general 

language fa allow for rmgions to work out specific procedures, 

while requirbg cmntral operators to have thm fin81 authority. 

69. I f  the RTO requires a transmission owner to reschedule its 

planned maintenance, should the transmission owner be 

compensated f o r  any costs created by the required 
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rescheduling? (page 149) 

Such details should be workad out regionally. 

70. Would it be feasible to create a market mechanism to induce 

transmission owners to plan their maintenance so as to 

minimize reliability effects? (page 149) 

Such details should be worked out regionhly. 

71. Should an RTO that is an IS0 have any authority to require 

rescheduling of maintenance if it anticipates that the 

planned maintenance schedule will adversely affect power 

markets? (page 149) 

No cammoat. 

72. If the RTO is a transco, can it manipulate its transmission . 

maintenance schedules in a manner that harms competition? 

(page 149) 

No connuant. 

7 3 .  Should the RTO have some authority over generation 

maintenance schedules? If so, how much authority should it 

have? (page 150) 

Such dotailr should be worked out regionally. 

Is it possible for a non-profit IS0 to establish similar 

incentive schemes for the transmission owners whose 

facilities it operates? (page 150) 

NO colIuIlent. 

7 4 .  
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7 5 .  Given that an RTO has responsibility for system reliability, 

what should be the extent of its liability for its actions? 

(page 153) 

Liability for operating other entitier' assots would be one 

of tho m0.t difficult aapocts of regional oporation of multiple 

owners' transmission facilitios. Reaponsibilitias would need to 

be very clearly dofined. Lino ratipga, for example, are critical 

safety factors. 

into treos, stroot., or pedestrian aroas, resulting iq 

destruction of property or possiblo 1088 of life. It is crucial 

that any entity responsiblo for operation of tho system which 

also ha# financi.1 inC~itiV08 to nuxb.ko the Use of tho system 

be properly held re6ponsibh for uns8fo operation.. Tho 

appropriato liability responaibility would depoad on the 

structure ot the regional aolution. 

76. 

An ovorheatod trandss ion lino could sag down 

Would this differ depending on whether the RTO owns the 

facilities? (page 153) 

It would dopen&mor.- on tho regional solution and the 

sharing botweon omerr and ogeratora of right6 to the facilities. 

d. If the RTO operates under reliability standards 

established by another entity ( e . g . ,  a regional 

reliability council), the RTO must report to the 

Commission if these standards hinder it from providing 
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reliable, non-discriminatory and efficiently priced 

transmission service. (Proposed 5 35.30 (I) ( 4 )  (iv)) 

No questions pertaining to this subpart. 
. .  -mum Functions 

The RTO must . .  -tion 1: Tariff Administratioa_ggd Desiqn, 

administer its own transmission tariff and e ~ l o y  a transmission 

pricing system that will promote efficient use and expansion of 

transmission and generation facilities. (Proposed 5 35.30(j) (1)) 

17. The FERC invites commenters to address whether more specific 

guidance is required. (page 156) 

N o t  at  thio tho.  

a. The Regional Transmission Organization must be the only. 

provider of transmission service over the facilities 

under its control, and must be the sole administrator 

of its own Commission-approved open access transmission 

tariff. The RTO must have the sole authority to 

receive, evaluate, and approve or deny all requests for 

transmission service. The RTO must have the authority 

to review and approve requests fo r  new 

interconnections. (Proposed 5 35.30(j) (1) (1)) 

18. The FERC invites comments on how this standard can be made 

effective for RTOs that are ISOs. (page 158) 

No comment. 



79. Are there lessons to be learned from the experience of 

qualifying facilities (Qfs) under PURPA in getting . 

interconnections to the grid that would be applicable to 

Isos? (page 159) 

No comment. 

80. Should this standard be expanded to give the RTO the 

authority to review and approue all new interconnections 

(e.g., to connect new generators, to improve reliability, to 

increase trading opportunities with neighboring regions) or 

all transmission investments above some threshold dollar 

amount? (page 159) 

No commurt. 

b. The RTO tariff must not result in transmission 

customers paying multiple access charges to recover 

capital costs over facilities that it controls (i.e., 

no pancaking of transmission access charges). 

(Proposed § 35.34(j) (1) (ii)) 

81. Would the requirement for a tariff with non-pancaked rates 

make the voluntary formation of RTOs more difficult because 

it might result in the potential for sudden and unacceptable 

transmission rate charges? (page 160) 

Changes t o  rates as well as changes in revenues are 

probably the most difficult region-mpecific is8ua8. Regional 
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discussions will have to include resolution of these matters, 

including a possible transition period. There are two issues of 

concern: (1) impact on rates and revenua collection resulting 

from transfer from state to federal jurisdiction for revenue 

requirement and earnings oversight, and ( 2 )  the potential for 

cost responsibility shifting among native load custom" of the 

affected entitiem. Thesa impact8 result from differences in 

ret--on-equity and revenue requirement calculation methods used 

by federal versum statr regulators, loss of point-to-point 

revanues, elimination of prior contractual arrmga"nts, etc. 

Thesr arm matter8 th8t will require enc0uraga"nt from stat. 

regulators to resolva, along with cooperation from the FERC. 

8 2 .  
, 

Is the severity of any such problem related to the scope and 

regional configuration of the proposed RTO? (page 160) 

Not necessarily, but the number of parties involved and 

their relationship8, and the number of state regulatory 

jurisdictions can raisr significant issues. The successful 

resolution of thesr difficult issues will best be realized by 

keeping thmaffected region within Peninsular Florida where all 

the affected pattiem havr similar reliability interests under the 

leadership of a single state regulatory authority. 

83. Does the use of so-called license plate design allow the RTO 

to meet this requirement without cost-shifting? (page 160) 
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some form of license plate pricing may ease the initial 

impact of chmge. 

of costs being paid by the same ratepayers with the owners 

receiving approximately the same revenues, particularly where 

bundled retail rate nuking continues, as in Peninsular Florida. 

Changes in point-to-point rates and revenues ‘could be addressed 

in a comprehensive solution with so” form o f  transition period. 

84. Would the provision for a reasonable transition period help? 

License plate pricing would keep the majority 

(page 160) 

Yes, and this is a region-specific issue. 

8 5 .  Even if there is mutual waiving of access charges, are there 

other pricing impediments to inter-regianal trade (e.g., 

differences in scheduling and curtailment conventions 

between regions) that are likely to impede trade? (page 

161) 

The PERC should focus on the initial development of regional 

transmimaion approachew at this time. Inter-regional pricing 

matters and other issue8 should be dealt with after the initial 

round of regional approaches. Many relevant issues are currently 

evolving within NERC, and the FERC staff should participate in 

and monitor these developments. 

Function 2: Co naestion Manaae ment ~ The RTO must ensure the 

development and operation of market mechanisms to manage 
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transmission congestion. (Proposed 5 35.34(j) ( 2 ) )  

a. The market mechanisms must accommodate broad 

participation by all market participants, and must 

provide all transmission customers with efficient price 

signals regarding the consequences of their 

transmission usage decisions. 

operate such markets itself or ensure that the task 1s 

performed by another entity that is not affiliated wlth 

any market participant. (Proposed § 35.34(j) ( 2 )  (I)) 

The RTO must either 

86. The FERC invites comments on its requirement that RTOs must 

be responsible for managing congestion with a market 

mechanism. (page 164) 

Solutions to congestion will be region-specific, except to 

the extent NERC operating policies evolve to encompass congeetion 

managamont. 

monitor discussion, of thesr issues within NERC, and not 

duplicato or foreclose their development and resolution. 

appropriato Peninsulat Florida regional .solution to congestion 

could conceivablybr quit@ different from a solution in a region 

where power can flor in and out from every direction. 

87. Can decentralized markets for congestion management be made 

Tho FERC should continuo to participate in and 

An 

to work effectively and quickly? (page 165) 

The FERC should not preclude thin option. Regions may find 
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way8 to mako this work through automation. 

88. Can the RTO's role be limited to that of a facilitator that 

simply brings together market participant$ for the purpose 

of engaging in bilateral transactions to relieve congestion? 

(page 165) 

The FERC should not precluda thi8 option. Region8 may find 

way8 to mako thi8 work through automation. 

89. If not, will these markets require centralized operation by 

the RTO or some other independent entity? (page 165) 

NO Communf. 

90. How can an RTO ensure that enough generators will 

participate in the congestion management market to make 

possible a least-cost dispatch? 

A regional solution to congestion will naad to be simpla and 

(page 165) 

fast to encouraga participation. 

91. 4 Are there any special considerations in evaluating market 

power in a congestion market operated or facilitated by an 

RTO? (page 165) to 
NO conmane. 

92. The FERC seeks comment on whether such an additional 

implementation time period is warranted (FERC proposes to 

allow up to one year after start-up for this function), and 

whether one year is an appropriate additional time period. 
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(page 165) 

m C  and various regional entities are working on resolution 

of congestion managaunt issues. 

resolution, but be careful not to push for individual regional 

The FERC should encourage such 

solution8 which may ultimately conflict at the national level and 

at regional boundrrie8.  owo over, regional dibcu88ionm should 

include, and potentially c-t, an to whether the region intends 

to ultimately adopt the NERC procas8 or somo other congestion 

managamant procemm. 

w o n  3: Parallel Path Flow. The RTO must develop and 

implement procedures to address parallel path flow issues within 

its region and with other regions. 

requirement with respect to coordination with other regions no 

The RTO must satisfy this 

later than three years after it commences initial operation. 

(Proposed 5 35.34(j) ( 3 ) )  

93. The FERC seeks comment on whether such an additional 

implementation time period is warranted, and whether three 

years is an appropriate additional time period. 

T h h g  o f  re8olution of parallel flow I8 8 region-specific 

(page 168) 

issue. For  Putinsular Florida, internal p8rallel flow isnuas 

should be re8olved initially. Inter-regional parallel flow ia 

not an issue. Therefore, the FERC should allow for regional 

difference8 and not set a definitive schedule f o r  resolution of 
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this issue. In addition, NERC continu8s to work toward a 

national renolution of this issue such that ragions should 

include discussion8. and potentially cdtn18nt8, a8 to whether 

the region intends to ultimately adopt the NERC process or some 

other congention msnag-t process. 

Function 4: Ancillarv Service. 

of last resort of all ancillary services required by Order No, 

888, FERC Stats. & Regs. 31,038 (Final Rule on Open Access and 

An RTO must serve as the supplier 

Stranded Costs), and subsequent orders. (Proposed § 35.34(j) (4)) 

a. All market participants must have the option of self- 

supplying or acquiring ancillary services from third 

parties subject to any general restrictions imposed by 

the Commission's ancillary services regulations in 

Order No. 888, FERC Stats & Regs. 7 31,038 (Final Rule 

on Open Access and Stranded Costs), and subsequent 

orders. (Proposed § 35.34(j) (4) (1)) 

94. The ancillary service policies in Order Nos. 888 and 889 

were developed for transmission providers that were 

generally vertically integrated utilities. There was an 

expectation that they would be able to provide many of the 

generation based ancillary services from their own 

generating resources. 

generating resources. 

An RTO by definition will not own any 

Does this difference necessitate a 
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different set of ancillary service requirements for RTOS? 

(page 170) 

The FERC should consider approaches to th is  matter on a 

case-by-case basis. The design of ancillary services is still 

evolving within NERC. 

likely bo furthor unbundled a. these service. 'evolve. 

example, anergy balancing requires .=agamont and scheduling 

service8 that only a control area can provido, yet tho energy 

portion of tho sorvico could be provided by guroratora 

compotitively. 

they will naod to bo dealt with in initial rogional diacuaaiono. 

Ancillary earvicar that provido control area balancing and 

reserve servico~, a. wmll as energy for tranmrission lossem, must 

be dealt w i t h  differoatly in regions with multiplo control areas 

than in region. with a single control area. 

95. Are there other ancillary services, in addition to 

Thoso services which involve energy will 

For 

Until these matters are worked out nationally, 

scheduling, system control and dispatch, and reactive supply 

and voltage control from generation sources, for which the 

self-supply option should be eliminated? '. (page 170) 

NO canmunt- 

9 6 .  Under what circumstances can the R T O ' s  obligation as the 

ancillary services supplier of last resort be eliminated? 

(page 170) 
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Thoro must always bo a supplier or supplierm of last resort, 

but ap RTO itself need not directly supply such service8. 

b. The RTO must have the authority to decide the minimum 

required amounts of each ancillary service and, if 

necessary, the locations at which these services must 

be provided. All ancillary service providers must be 

subject to direct or indirect operational control by 

the RTO. The RTO must promote the development of 

competitive markets €or ancillary services whenever 

feasible. (Proposed § 3 5 . 3 4 ( j )  ( 4 )  (ii)) 

9 7 .  The FERC requests commenters to address whether these are 

minimum requirements needed to ensure that the RTO can 

satisfy its obligation to maintain targeted levels of 

reliability. (page 171) 

Tho FEXC should consider approache8 to this matter on a 

cana-by-case bani.. 

evolving at NERC and will need to be doalt with in regional 

discussion8. Ancilhry sorvices that provide control area 

balancing .nd ramorve services, as well as energy for 

transdssio~ l0980r. must be dealt with differontly in regions 

with multiple control areas than in regions with a single control 

area. 

98. Would it be feasible for the RTO to maintain reliability 

The issuo of ancillary services is still 
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with less authority? (page 171) 

FERC should defer as appropriate to regional solutions that 

achieve COPSen8U8 with market participants and the affected state 

regulatory authoritiee. 

c. The RTO must ensure that its transmission customers 

have access to a real-time balancing market. The RTO 

must either develop and operate such markets itself or 

ensure that this task is performed by another entity 

that is not affiliated with any market participant. 

(Proposed 5 35.34(j) ( 4 )  (iiil) 

99. The FERC invites comments on the use of market mechanisms to 

support overall system balancing and imbalances of 

individual transmission users. (page 176) 

Balancing functions are control area function.. Regions 

where a regional transmission provider operate8 a single control 

area would offer such services in a different manner than regions 

where multiple control area8 operate. Each control area must be 

separately nbalaacad.a The FERC should not preclude either 

Option at fhf8 f h -  

100. Is it feasible to rely on markets to support a function that 

is so time-sensitive? (page 176) 

Y e s .  All aspect8 of electric sy8tam operation8 is time- 

sensitive. If there can be a market at all, it will need to be 
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able to work instantaneously. 

101. C a n  such markets be made to function efficiently if the RTO 

is not a control area operator? (page 176) 

Yes. This option should not be precluded at this time. 

102. For the imbalances of individual transmission customers, 

should a distinction be made between loads and generators? 

(page 176) 

Yes. Loads and generators can impact the system 

differently. Generators must be able to meet their scheduler or 

arrange for back up. 

ability to meet its performmce criteria imposed by NERC, which 

ultimately could lead to system failure or financial penalties. 

Loads should also make arrangements for adequate power supply, 

but operators can protect the integrity of the sy8t.m by shedding 

load at any t h m  supply is interrupted. 

103. Should customers have the option of paying f o r  all 

Generators can impact a control area's 

imbalances in such a market or only imbalances within a 

specified band? (page 177) 

Individual transmission customers should not expect access 

to un1imit.d amounts of power at all times. Operations of 

control areas could not be managed reliably with such chaos. For 

example, if market prices suddenly rise and all generators 

simultaneously decided to oversell and under generate, the antire, 
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system could shut down. Likewise, if load-serving entities do 

not arrange for sufficient power supply, they muat face tha 

consequence (and cost) of curtailment. Inadvertent energy 

accounting between control areas s e ~ e s  to enhance reliability 

for all participants transacting within or betwean control areas 

and should continue to be allowed within the operating standards 

of NERC. 

Fynrfi n T  The RTO must be the single 

OASIS site administrator for all transmission facilities under 

its control and independently calculate TTC and ATC. 

35.34(j) ( 5 ) )  

No questions pertaining to this function. 

Function 6 :  Marketing Monitoring. The RTO must monitor markets 

for transmission services, ancillary services, and bulk power to 

identify design flaws and market power and propose appropriate 

remedial actions. (Proposed 8 35.34(j) ( 6 ) )  

(Proposed § 

a. The RTO must monitor markets for transmission service 

and the behavior of transmission owners, if any, to 

determine if their actions hinder the RTO in providing 

reliable, efficient, and nondiscriminatory transmission 

service (Proposed § 35.34(j) (6) (1)) 

b. The RTO must monitor markets f o r  ancillary services and 

This obligation is limited to markets that bulk power. 
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the RTO operates. (Proposed 5 35.34(j) ( 6 )  (ii)) 

c.. The RTO must periodically assess how behavior in 

markets operated by others (e.g., bilateral power sales 

markets and power markets operated by unaffiliated 

power exchanges) affects RTO operations and conversely 

how RTO operations affect the performance of power 

markets operated by others. 

35.34(j) ( 6 )  (iii)) 

(Proposed 5 

104. The proposed requirements are arguably based on the 

presumption that an RTO will be a non-profit, system 

operator that does not own any facilities. The requirements 

may not be appropriate for a for-profit transco that owns 

facilities that it operates. Therefore, a threshold 

question is: what should be the market monitoring role, if 

any, of an independent, for-profit transco? (page 181) 

No coatmeat. 

105. Is it reasonable to expect that such an RTO could be 

objective in its assessments? (page 181) 

NO comnunt. 

106. If the RTO is an ISO, do its monitoring activities need to 

be further insulated to ensure independence and objectivity? 

(page 181) 

No co"nt. 
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107. For example, should monitoring be performed by one or more 

individuals or organizations that are funded by the RTO but 

that have the right to issue reports without the RTO's 

approval? (page 182) 

No c w n t .  

108. Some argue that RTOs should not be charged with any 

monitoring responsibilities particularly with respect to 

market power abuses. They argue that the antitrust laws and 

the FERC offer sufficient protection against competitive 

abuses. Others have argued that RTOs arc somewhat akin to 

organized stock exchanges and the FERC should follow the SEC 

precedent of requiring extensive and sophisticated market 

monitoring by all of the organized exchanges. Are there 

features of electricity and transmission markets that argue 

f o r  imposing similar market monitoring responsibilities on 

RTOs? (page 184) 

NO comment. 

109. Should the FERC rely on RTOs as the "first line of defense 

for detecting both design flaws and market power abuses? 

(page 184) 

NO cesrrmurt. 

110. If this were the FERC's approach, what would be an 

appropriate role for the Commission in market monitoring? 
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(page 185) 

Tho FERC should carefully monitor the nurkot initially, and 

then to tho extent a8 appropriate indicated by the level of 

disputes brought to its attention. The initial monitoring should 

be dona through eximting mochaniollu, such a8 OASIS and othor 

information already nuda available to tho FERC. 

reporting burdons should bo imposot3 on .nurket participants. 

111. If the RTO is operating one or more markets (e.g., ancillary 

services), is it reasonable to expect that it can perform an 

objective self-assessment? (page 185) 

No c m f .  

No additional 

112. Is there a difference in the market monitoring that the FERC’ 

can expect from RTOs? For example, if the RTO proposes to 

take a market position in secondary transmission rights, is 

it plausible to expect that the RTO can perform an objective 

assessment of this market? (page 185) 

No commant. 

113. Since the success of retail competition will often depend 

critically on the actions of RTOs, what should be the role 

of state commissions in market monitoring? (page 185) 

FERC should dofer as appropriate to regional solutions that 

achieve consensus on this issuo with market participant. and the 

affected stat. rogulatory authorities. 
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114. The FERC welcomes estimates of the amount of money spent by 

ISOS to monitor markets and their assessments as to whether 

they will need to spend inore or less money in the future. 

(page 186) 

No commant. 

115. For  abuses that arise from market power, should the RTO's 

role be limited to detecting and describing the abuses? 

(page 186) 

No c-t. 

116. In the case of localized market power (e.g., generating 

units that must run for  reliability reasons), should the RTO 

have the authority to take corrective actions? (page 186) ' 

FERC rrhould defer as appropriate to regional solutions that 

achieve cons.~rru= with market participants and thm affected state 

regulatory authorities. 

117. If the market power has structural causes, what role should 

the RTO have in developing structural solutions? (page 186 

No cozmmnf. 

118. Should RTOs that are ISOs be required to make regular 

assessments as to whether they have sufficient operational 

authority? (Pages 186-187) 

No comment. 

119. The FERC seeks comment on whether RTOs should be allowed to 
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impose penalties and sanctions. (page 187) 

As the markot evolves, and as NERC moves to a eyetom of 

penalties and sanctions for operatore, and as transmission 

tariffs include pricing that simulates penalties, care must be 

taken to ensure against overlapping penalties from multiple 

sourceo. 

120. Should the penalties be limited to violations of RTO rules 

and procedures? (page 187) 

T h i s  would depend on how thoso rules corrospond to penalties 

alroady imposod by NERC or within open k . 9 8  tariffs. 

121. Should the RTO be allowed to impose penalties for the 

exercise of market power? For example, should the RTO's 

penalty authority be limited to collecting liquidated 

damages? (page 187) 

No. Only tho PERC should make detorminations regarding tha 

abuse of mrrkot powor. Any market participant, including an RTO, 

should be able to bring cauos and evidence to the PERC for such 

determination. 

d.  The RTO must provide reports on market power abuses and 

market design flaws to the Commission and affected 

regulatory authorities. The reports must contain 

specific recommendations about how observed market 

power abuses and market flaws can be corrected 
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(Proposed 5 35.34(j) ( 6 )  (iv)) 

122. Should this reporting requirement be limited to producing 

reports only when a specific problem is encountered? 

should RTO's be required to make periodic reports that 

assess the state of competition and traxismission access even 

in the absence of specific problems? (page 187) 

Reporting requirsments should be kept to a mini". The 

Or 

FERC should consider spocific reporting approach08 on a case-by- 

cas0 bani.. 

F unction 7: Pla-a and Emansion . 
for planning necessary transmission additions and upgrades that 

will enable it to provide efficient, reliable and non- 

discriminatory transmission service and coordinate such efforts 

with the appropriate state authorities. (Proposed 5 35.34(j) ( 7 ) )  

The RTO must be responsible 

a. The RTO planning and expansion process must encourage 

market-driven operating and investment actions for 

preventing and relieving congestion. (Proposed 5 

35.34(j) ( 7 )  (1)) 

The RTO's planning and expansion process must 

accommodate efforts by state regulatory commissions to 

create multi-state agreements to review and approve new 

transmission facilities. The RTO's planning and 

expansion process must be coordinated with programs of 

b. 
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existing Regional Transmission Groups (RTGs) where 

necessary. (Proposed § 35.34(j) (7) (ii)) 

If the Regional Transmission Organization is unable to 

satisfy this requirement when it commences operation, 

it must file a plan with the Commiskion with specified 

milestones that will ensure that it*meets this 

requirement no later than three years after initial 

operation. (Proposed § 35.34(j) (7) (iii)) 

c. 

123. The FERC seeka comment on whether three years is an 

appropriate amount of time for implementation of this 

function. (page 192) 

Regions should dotormino planning procodurer at the onset, 

and tho planning procoss should conmonce imnudiitoly. Given this 

pramiee, thorr is no neod € o r  a three y o u  implemontation period. 

124. The FERC is interested in receiving COmmentS regarding an 

open architecture policy to ensure that initial RTOs can 

develop. What flexibility needs to be built into RTO 

contracts? (page 194) 

Any rogionrl transmimeion approach should include the 

ability for tho parties, or the governing board of a regional 

transmission ontity, to vote to propone changes at any time, 

subject to andorsemont by relevant etato rogulators and the 

FERC's approval, as appropriato. 



125. What regulatory flexibility is needed from the Commission as 

part of an open architecture policy? (page 194) 

The FERC should defer to'regional transmission approaches 

that are endorsed by relmvant state regulators and that move in 

the direction dmsired by the FERC, even if the approach falls 

short of tho PERC's desirm for and vision of 'a "perfact RTO.' 

~ n y  movement should be viewed a8 positive. 

slower or to a lesser degree than others, due to the 

circumstance. particular to tho regions. 

126. In which areas o f . R T 0  organization or operations is it 

Somu region. may move 

especially important for the FERC to expect improvement? 

(page 194) 

It is likely that initial regional trandemion approaches 

will leave room for further improvmont in many important areas, 

including organization and opmrations, as the industry evolves 

toward competitive nurkett. The FERC'e proposal for an "open 

architecture" will facilitate this "growing up" process. 

127. The FERC proposes to continue its flexibility in allowing 

the recovery of current sunk transmission costs as 

transition mechanisms to single rates if proposed by RTOs, 

including the license plate approach as well as others. 

FERC requests comment regarding whether the license plate 

approach to fixed cost recovery is an appropriate long-term 

The 
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measure. (page 196) 

The FERC.8 open archit&cture approach will allow pricing 

approaches to evolve such that it is not necessary for the FERC 

to determine at this ti” whether the license plate approach is 

appropriate for the long term. 

128. The FERC intends to be flexible in reviewing congestion 

pricing innovations, and asks for comments as to what 

specific requirements, if any, may best suit its RTO goals. 

(page 197) 

The flexibility the FERC proposes is appropriate for 

conge8tion pricing. sinca resolution o f  thi8 issue is evolving 

and tha opportunity for axparimantation should not bo foreclosed.. 

129. The FERC seeks comments on applying PBR (performance based 

rate making) to RTOs. 

all RTOs? (page 198) 

FERC shoulddef ex a8 appropriate to regional solutions that 

Should PBR be voluntary or applied to 

achieve consensus with market participants and the affected state 

regulatory authorities. Performance based rate making may make 

sense, but there naeddr to be a period of development before 

perfo-cr ucpectations can be established. 

130. What degree of regulatory scrutiny would a PBR regime 

require? (page 198) 

A PER regime would require regulatory scrutiny similar to 
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the current, traditional rate regime, but may require a different 

reporting and overmight proceee. 

131. In addition, the FERC seeks comment on the specifics of how 

PER would be applied effectively to an RTO. 

productivity incentives, what productivity objectives should 

For 

be adopted and how should productivity be measured? 

198) 

No commurt. 

(page 

132. How would a revenue cap or a price cap be set? (page 198) 
. .  NO C o m M n t .  

1 3 3 .  What intermediate adjustments to the cap should be allowed? 

(page 198) 

NO commprrrt. 

134. How often should base costs be examined? '(page 198) 

NO comnunt. 

135. Is it appropriate to allow a higher ROE as a means of 

sharing the benefits created by RTOs or should higher ROES 

be limited only to increases in risk? (page 199) 

No comment. 

136. Is the risk of transmission capital recovery increased or 

decreased by transferring transmission facilities to an RTO 

from a vertically integrated firm? (page 199) 

T t  depends on who ham transferred the facilities and the 
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structure of the RTO. 

137. mother incentive that could be considered would be to keep 

transmission rates at current levels and allow participating 

RTO transmission owners to keep the benefits from cost 

savings over time or to lower transmission rates partly 

while owners keep part of the benefits. ' Would such 

treatment encourage better performance? (page 199) 

No conmmnt. 

138. Similarly, the recovery of capital start-up costs of RTO 

participation could be accelerated as well. 

appropriate to allow such accelerated recovery as an 

incentive to transfer transmission facilities to an RTO or 

should capital recovery periods continue to be based on the 

useful life of transmission facilities? (page 200) 

FERC should defer to regional solution8 that achieve 

~onsensus with nurkat participants and the affected state 

regulatory authorities. 

139. Is industry restructuring and the potential introduction of 

distributed generation technology likely to affect the risk 

associated with transmission investment recovery periods? 

(page 200) 

NO conmwt. 

Is it 

140. The FERC seeks comments on whether to entertain case-by-case 
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proposals o f  rate incentive treatments for RTO participants. 

Will transmission owners respond to incentives, and will 

incentives be sufficient to achieve our objective of RTO 

formation? (page 201) 

FERC should defer to regional SOhtfOnO 'that achieve 

consensus with nurkat participants and the afkected state 

ragulatory authorities. 

141. Which incentives are most likely to be successful in so 

doing? (page 201) 

No commmt. 

142. Are there specific forms of incentive pricing that are 

inappropriate and problematic? (page 201) 

NO c-t. 

143. Are safeguards needed if the FERC decides to allow incentive 

treatments? (page 201) 

No conrmant. 

144. In justifying a proposed rate treatment, should an RTO be 

required to demonstrate that its benefits are likely to 

outweigh the pecuniary "costs" of the proposal? (page 201) 

FERC should defar to regional rate treatnunts that achieve 

consensus withnurket participants and the affocted state 

regulatory authorities. 

145. Would certain incentive pricing encourage RTOs to favor 
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capital-based resource decisions (at the expense of more 

efficient alternatives) or to favor transmission solutions 

over alternative ways of 'relieving particular transmission 

constraints? (page 201-202) 

NO COnmPOnt. 

146. The FERC also seeks comment on whether and how public power 

transmission owners that participate in RTOa could benefit 

from flexible rate making and incentive pricing treatments. 

(page 202) 

No c-f. 

147. The FERC requests comments that identify issues that public 

power entities and others face regarding RTO participation 

and that suggest ways the FERC might facilitate their 

resolution. (page 203) 

NO coument. 

148. The FERC solicits comments on the extent to which IRS Code 

restrictions may limit the transfer of operational control 

or other forms of control, or ownership, of public power 

transmission facilities to a for-profit transco. (page 2 0 4 )  

NO corrmnmt. 

149. What impact would IRS Code restrictions have on public power 

participation in other forms of an RTO? 

No comnunt. 

(page 2 0 4 )  
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150. While IRS Code restrictions might prevent issue of 

additional tax-exempt bonds for transmission expansions made 

in accordance with RTO participation, are non-tax exempt 

forms of financing a viable option for public power 

participation in selected transmission additions? 

2 0 4 )  

No commant. 

(page 

151. In addition to private use restrictions, are there other 

restrictions on public power institutions that may limit 

their participation in RTOs? For example, to what extent 

would state or local charter limitations, prohibitions on 

participating in stock-owning entities, or the current 

policies of various local regulatory entities affect or 

impede full public power participation in RTOs? (page 2 0 4 )  

NO Conmuof. 

152. Are there some forms of associate membership or 

participation in RTOs, or other special accommodations, that 

the FERC should consider to make it more feasible for public 

power entities to overcome obstacles to participation in 

RTOs? (page 204) 

NO C o n m u o f .  

153. The FERC seeks comment on legal restrictions or other 

considerations regarding the PMAa, that prevent their 
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participation in RTOs. For example, Bonneville Power 

Administration and other entities in the Pacific Northwest 

may face unique circumstances that may affect RTO formation 

in that area. (page 204-205) 

NO cammeat. 

154. How can the Commission help overcome any’such limiting 

factors to full RTO formation? (page 205) 

No c-t. 

155. What is the appropriate treatment of existing transmission 
. .  

agreements when an RTO is formed? (page 205) 

FERC should dofer as appropriato to regional solutions that. 

achiova connonsus with market puticipantr and t& affectod stat.. 

regulatory authorities. Thero nuy be financial ~iettlamentm among 

partios to move all unea of trandnsion undor tho aunpices of 

the regional approach. 

156. In the IS0 filings that the FERC has acted on to date, it 

has evaluated various ‘transition plans” regarding existing 

contracts on a case-by-case basis. At this juncture, the 

FERC does not intend to resolve this issue generically but 

instead propose t o  confine its policy to addressing this 

issue on an RTQ-by-RTO basis. The FERC solicits comments on 

this approach. (page 206) 

Caso-by-case resolution is appropriato, an long as the iseue 
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is dealt with at the onset. 

157. How critical is this concern to transmission owners' and 

others' decisions on whether to support RTO formation? 

(page 206) 

The issue of treatment of existing trankssion arrangements 

is critical in Peninsular Florida becau8e there are many long- 

term contract. in place, mrny of which are substantially 

different from opeB accesr pricing. term8 and conditions under 

Order 000. 

158. 1s the financial impact of giving up an advantageous 

transmission arrangement significant enough to act as a 

disincentive to RTO membership? 

NO commant. 

(page 206) 

159. The FERC is also concerned about impediments to transactions 

between existing transmission entities, as well as any 

future RTOs. It therefore encourages existing transmission 

entities to consider ways to reduce any impediments to 

transactions among them and direct them to provide the FERC 

with a progress report by January 15, 2001. The FERC seeks 

comment on this issue. (page 208) 

No commurt. 

160. The FERC invites the comments of Canadian and Mexican 

authorities on these and other issues. (page 209) 
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NO commant. 

161. To what extent should transmission owners who do not 

participate in their region's RTO share in those benefits? 

(page 209) 

FERC should dafor to regional resolutiod of this issue that 

achiov.8 consons~8 with mrrkot participants and tho affocted 

stat. regulatory authoritfoe. 

162. Would it be appropriate to allow RTO members to provide 

transmission service at individual system rates to non- 

participating transmission owners located in the RTO region, 

thereby denying non-participants the benefits of non- 

pancaked transmission rates? (page 209) 

FERC should dofmr to regional resolution of thi8 is8ue that 

achiov.8 con8.P8~8 with markot participant8 d thm affectod 

stat. regulatory authoritie8. 

163. The FERC seeks comment on the treatment by an RTO of non- 

participating transmission owners in the RTO region. (page 

209) 

FERC mhould defor to regional solution8 to thi8 issue that 

achieve con80n8ruwith market participants and tho affoctad state 

regulatory authorities. 

164. The FERC requests comments on whether it should provide f o r  

expedited or streamlined processing procedures for Section 

67 



203 transfers of jurisdictional facilities to RTOs that meet 

the characteristics and functions of the Final Rule, and for 

the related Section 205 transmission rates, terms, and 

conditions. (page 210) 

All of tho FERC's processing proceduros 'should be as 

etrermlined a8 possible. 

165. The FERC also welcomes specific suggestions regarding how it 

can further expedite or streamline its procedures. 

210) 

The FERC should mak. information, clarification, and advice 

(page 

available diroctly to jurimdictional antiti.8 rosponmibla for 

implrmurting thr BBRC's 0p.p accom8 rules and policies, without 

having to ongagr in formal filings or ruaning the risk of 

violating ax parte tul.8. This would likely load to mato uniform 

implomoatation of tu108 and reduced need for tima-consuming 

procooding.. It would also bo useful if the FERC would make 

available an on-line referonce service that track., by issue, all 

currant PERC guidancr on specific implemontation issues, updated 

regularly. T h e  FBRC should make its open acces8 regulations more 

musar friondlp by facilitating access to ita interpretivo 

glosses. 

166. Given that a power exchange is useful, should it be part of 

an RTO or otherwise associated with an RTO? (page 213) 
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Oa this issuo, the FERC should defer to regional solutions 

that achievo consonsus with market participants and tho affected 

state regulatory authorities.. 

167. If an area has more- than one PX, should the PXs have equal 

standing before the RTO? (page 213) 

NO commmt. 

168. Is an organized PX necessary for successful retail 

competition? (page 213) 

NO conmunt. 

169. If an RTO operates congestion markets and balancing markets, 

are there efficiencies to be gained by allowing or 

encouraging the RTO to operate day ahead or  hour ahead 

energy markets? (page 213) 

NO c-t. 

170. Is it feasible for an RTO to operate a spot energy market 

without compromising its ability to provide non- 

discriminatory transmission service to all market 

participants? (page 213) 

Yes. Suck a market cap be automated. The Energy Broker 

Network oporrting in Florida is an examplo of such a market. 

Noxt-hour bid8 are matched automatically (highomt with lowest). 

Tranemission operator. "operate" the symtam, without involvement 

in the market itsolf. 

69 



171. If a PX is operated by a non-RTO entity, is there a need to 

require certain specified forms of coordination between the 

two organizations? (page 213) 

The same coordination would bo required botwoon any market 

and the control area oporator8 and trands8ion provider., 

regardle.8 of whothor thoao funCtfOn8 are perfornud within a 

singlo room or sproad among separato entities. Transmiadon 

costs and reaorvations neod to bo taka into account in setting 

up rmrrkot "doal8-, whothor or not the deal8 arm 8et up remotely. 

172. Would regional workshops advance RTO formation? (page 215) 

-L 

Yes. Workshop. are already underway for  thr Panin8ul.r 

Florida rogion undor thm leader8hip of tho PPSC. 

173. Under whose auspices should regional workshops be held? 

(page 215) 

F o r  tho Peninsular Florida region, ongoing rogional 

workshop8 aro and ahould bm under the auspicoa of the FPSC. The 

FERC staff should mako thamselve8 available to attond and 

participato if requo8tod by the FPSC. 

174. Would it be beneficial to have the FERC's Dispute Resolution 

Service staff facilitate discussions regarding RTO 

formation? (page 215) 

F o r  the Poninaular Florida region, thr FERC ahould defer to 

tha leadership of tho PPSC and make aa8istmce available a8 
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requested by tho FPSC. 

175. Should the FERC staff be made available to attend meeting 

convened by others? (page 2 1 5 )  

yes.  For the Peninsular Florida region, the FERC staff 

should be made available upon the request of tho FPSC to attend 

such meetings. 

176. If the FERC staff convenes workshops, in how many cities 

should meetings be convened and how should the cities be 

chosen? (page 215) 

Tho FERC staff should convene workshopr in regions where 

discussionr are not progressing. 

diSCuSSiOn8 are currently progresming. 

177. Would the three U . S .  interconnections be appropriate 

The Peninsular Florida region 

starting points? (page 2 1 5 )  

No. Seo responm to number 176 above. 

178. Would participation by the FERC staff aid o r  stifle 

negotiations on RTO development? (page 215) 

The FERC should defer to the recoxmendations of  state 

regulators on thir isaue. 

179. The FERC seeks comment on whether the filing requirements 

discussed above are inconsistent with or otherwise would 

inhibit voluntary participation in RTOs. 

Since the filing requiremonts constitute netatus reports" 

(page 2 1 8 )  
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and do not require participation in an RTO, tho requiremoots will 

not impact voluntary participation in RTOs. 

180. The FERC also seeks comment on whether it needs to 

generically mandate RTO participation by all public 

utilities to remedy undue discrimination under sections 205 

and 206 of the FPA. (page 218) 

Tho FERC should continua to encourage regional discuesione 

on trandssion is8ue8 to pramoto progr.8, toward the FERC*s 

goal., but a fodoral msndrto for such participation at this time 

would be prmaturo. 

181. The FERC also seeks comment on whether a performance based 

system could be designed to realign economic interests to 

remove the motive for discrimination. 

FERC should dofor on thi8 iS8UO to regional solutions that 

(page 218) 

achiovo conson8us witlzmrrkot participantr and the affected state 

regulatory authoritiom. 

182. In considering what actions might be appropriate if a 

utility fails to voluntarily join an RTO, the FERC seeks 

comment on whether market-based rates for generation 

services could continue to be justified for a public utility 

that does not participate in an RTO, whether a merger 

involving a public utility that is not a member of an RTO 

would be consistent with the public interest, whether non- 
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participants that own transmission facilities should be 

allowe& to use the non-pancaked transmission rates of the 

RTO participants in that 'region, whether transmission 

service provided by a transmitting utility need to be under 

RTO control to satisfy the discrimination standards of 

sections 211 and 212 of the FPA, and whether a public 

utility's lack of participation would otherwise be in 

violation of the FPA. (page 219) 

FERC should dofor to region81 solutions on those ismu08 that 

achiove CO~SUISU~ with-nurkot participmt8 and tho affoctod stat- 

rOgul8tOry authorities. The PERC should continue to encourage tho 

d o v o l o ~ t  of such solution, but should aot ro8ort to tyine thi8 

dovalopmmt to favorablo or unfavorable dotormination8 in other 

procarding.. 

183. How should the FERC consider the efficiency, reliability, 

and discrimination implications of an RTO non-participant? 

(page 219) 

FERC ehould dofor on this iesuo to rogional solutione that 

achiavr COP.UI~UI with nurkat participants and tho affected state 

r O g u h t 0 ~  8Ufhoriti.8. 

184. How should the FERC consider non-participation'by utilities 

that constitute 'holes" in an RTO region? 

FERC should defor to rogion8l SOlUtiOn8 th8t 8ddress this 
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issue and which are based on a consensus of market participants 

and have the support of the affected stata regulatory 

authorities. 
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P.O. Box oZJ100. Miami, R. Ul02-91W 

July 2. 1999 

Ms. Leslie J. Paugh. Esq. 
Florida Public Service Commission 
2540 Shumard Oak Blvd. 
Tallahassee, FL 32399-0850 

Dear Ms. Paugh: 

Florida Power & Light Company (“3 is submitting responses to the questions posed by the 
FERC in its Notice of Proposed Rulemaking on Regional Transmission Organizations in 
response to your memorandum dated May 28,1999. These nsponses have been prepared to 
satisfy the July 2,1999 submittal date established in the May 28 memorandum. They should be 
considered preliminary and may be nviscd by FPL prior to submission to FERC on August 16, 
1999. 

Respectfully submitted, 

Regulatory Affairs 

Enclosure: Comments of Florida Power & Light Company 

an FPC GIOUP C O ~ C W  



BEFORE THE 
FLORIDA PUBLIC SERVICE COMMISSION 

WORKSHOP "REGIONAL TRANSMISSION ORGANIZATIONS - UNDOCKETED'' 

COMMENTS OF FLORIDA POWER & L I G ~  COMPANY 

By Memorandum dated May 28,1999, the Florida Public Service Commission 

("WSC") has invited interested parties to submit responses to the questions posed by the 

FERC in its Notice of Proposed Rulemaking on Regional Transmission Organizations$ 

The enclosed responses are submitted by Florida Power & Light Company ("FPL") in 

accordance with the May 28 Memorandum These responses wefe prepared in order to 

satisfy the July 2,1999 submittal date established in the May 28 Memorandum They 

should be considered preliminary and may be revised by FPL between now and the 

August 16,1999, FERC deadline for filing Comments on the NOPR. 

(Note - The content of FPL's responses dictated that questions be grouped for 

combined responses. Where this is done, the responses are included after a listing of all 

the pertinent questions. In some instances, the answer to one question renders others not 

applicable; in those instances, the follow-on questions are not addressed.) 



. 
1. Public comments are requested on the extent to which there remains undue 

discrimination in transmission services, and if it remsios, in what forms. 
(page 83-84 

FPL does not believe that significant disdrimination problems remain with respect 

to the provision of wholesale transmission access in the wake of FERC's Order No. 888. 

FPL and its affiliates have not experienced discrimination in obtaining transmission 

access in other markets, nor has FPL received formal complaints from others alleging 

undue discrimination in its application of its own Order 888 open access tariff. 

Obviously, with the vast increase in the number of commercial energy transactions since 

Order 888, an increase in transmission disputes is to be expected, but given the increase 

in transactions, the number of disputes involving FPL's application of its tariff have been 

relatively small. Moreover, it is important to distinguish between legitimate 

disagreements over policy and/or the meaning of the Order 888 tariff, such as disputes 

FPL has had with municipal and cooperative customers regarding price-related issues, 

from true allegations of discriminatory conduct. It is unfair and inappropriate to deem 

every complaint by a transmission customer as evidence of discriminatory conduct. 

. .  FPL believes that many of the allegations of potentially discnmtnatpg. conduct 

referenced in the NOPR result from two principal causes: (1) lingering issues Qwolving 
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the rights that should be afforded to native load customers versus wholesale wheeling 

customers, and (2) disputes resulting from the complex transaction priority scheme in the 

FERC's proforma tariff. Neither of these areas of disagreement are easily resolved and 

they remain highly controversial. 

. 

. 
. - 

There is unquestionably confusion and disagreement over the rights of native load 

customers vis-a-vis wholesale transmission customers under the FERCs pro forma tariff, 

as demonstrated by the conflicting interpretations of those priorities in the Northem 

States Power C0.V series of decisions. Most of the disputes involving ATC calculations 

- - 
I 

mentioned in the NOPR involve this very issue. Other disputes have arisen because of 

confusion and uncertainty surrounding the FERCs pro f o m  tariff. The p r o f o m  tariff 

contains a complex multi-priority transaction scheme that is subject to differing 

interpretations. The FERC is still addressing priority rights issues in its ongoing OASIS 

proceeding. Additionally, the FERC should not dismiss the fact that some customers 

may use claims of discrimination to obtain unfair market advantages andor illegitimate 

subsidies, such as transmission credits, where none is merited. 

FPL's conclusions in this regard are c o n f i d  by the experience with ISOs in the 

jurisdictions that have them The decisions of ISOs are routinely challenged by market 

II Northem State Power Co. v. FERC, Case No. 98-3000 (8th Cu. 1999). 
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participants, and in many cases these decisions have ended up in litigation at FERC, 

thereby reinforcing FPL's belief that many disputes are the result of disagreements in 

policy and tariff interpretation rather than legitimate claims of undue discrimination 

exercised by the transmission providers. 

2. Comments are requested regarding what remedies should be imposed in an 
tory conduct. (page 84) effort to eliminate any remaining discnmma 

FPL disagrees that there is a discrimination problem that requires an immediate 

. .  

structural remedy, other than continued enforcement of Order 888 requirements. As 

noted above, FERC cannot expect that any remedy will eliminate discrimination claims, 

in light of the Eighth Circuit's decision in Northern States and other legitimate 

interpretation issues under the FERC pro f o m  tariff. Additionally, illegitimate 

discrimination claims are simply a fact of doing business for transmission providers, 

whether RTOs or individual utilities. 

Moreover, FPL believes that measures short of forming an RTO, as defined in the 

FERC NOPR, can resolve much of the remaining confusion and disagreement that exists 

in the post-order 888 environrmnt. FPL's proposal for creating greater coordination of 

transmission decision-making in Florida, without the huge expenditure and potential loss 

of FPSC authority associated with forming a FERC-regulated RTO. is discussed below. 

FPL supports the continuation of a transmission structure that recognizes the State's right 
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to continue to regulate bundled energy sales and that does not usurp the rights of native- 

load customers. If the goals of the NOPR can be achieved through less intrusive and less 

expensive means than an RTO (as defined in FERC’s NOPR), such options should be 

approved by FERC. 

Unlike prior NOPRs, FERC has not included in this NOPR a detailed description 

of the legal basis that it might have to compel RTO formation. In fact, FERC stresses 

that the NOPR only encourages voluntary participation. If FERC truly wants to 

encourage voluntary efforts, it should not mandate RTO characteristics and functions that 

are very restrictive and potentially interfere with service to retail native load customers. . 

Although FERC claims that it is not being prescriptive, and wants to encourage diversity 

and innovation, it has left little room for deviation from its narrow vision of a properly 

constituted RTO. In addition, FERC does not appear to support efforts to move in the 

direction of greater coordination of decision-making, preferring instead that all 

transmission owners move fairly rapidly to an RTO with specific characteristics. 

FPL is prepared to endorse steps to resolve legitimate remaining concems about 

the application of Order 888, such as addressing the issue of rate pancaking, but it does 

not support the commitment of hundreds of millions of dollars in resources state-wide to 

implement what FERC, on the basis of limited experience, apparently considers to be the 
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perfect RTO. The NOPR should encourage movement toward more efficient regional 

markets with non-pancaked rates, as FPL is prepared to support. An "all or nothing" 

approach is a lose-lose proposition, where utilities will not file any progressive proposals 

for fear that they will have imposed on them expensive, super-regulatory bodies that add 

a layer of cost and provide few corresponding benefits to consumers?/ 

In addition, in the event that structural changes an ultimately legislatively 

mandated sometime in the future, FPL believes that properly structured for-profit 

Transcos should remain as viable and robust alternatives to non-profit ISOs. If FERC 

were to mandate the formation of non-profit RTOs as an interim step, it would create a 

threat to the feasibility of later moving to a Transco. The transition from an IS0 to a 

Transco would be made extremely difficult because of the ISO's independent board, legal 

structure, and separation of asset control and ownership. Absent a decision to move to 

retail choice, however, neither an RTO nor a Transco structure is a logical remedy, 

especially where the FPSC has no reason or need to cede its jurisdiction over retail 

service delivery to FERC. A FERC RTO mandate or near-mandate would interfere 

directly with a state's ability to exercise jurisdiction over bundled retail service. FPL 

At a public meeting, a FERC representative indicated that an RTO proposal that did not 
include a section 203 filing could not meet FFRC's RTO standards. This narrow view of 
regional transmission solutions will slow the pace of change and may result in the matter being 
left largely to the courts to decide, on their time frame rather than FERC's and the industry's. 
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does not interpret the NOPR to require utilities to unbundle the transmission component 

of retail rates in order to participate in an RTO, thereby ousting States of their current 

jurisdiction. Therefore, the FERC should not take any action that would interfere with 

the rights of the States to make the choice of whether to unbundle retail rates as part of a 

move to retail competition. 

3. Should participation in R T h  be mandatory or are there other possible 
remedies? (page 84) 

Could a performance-based rate system be designed to realign economic 
interests to remove the motive for discrimination? (page 84) 

A. 

Participation in RTOs should not be mandatory for the reasons stated in response 

4. 

Participation Should Not Be Mandatory. 

to Questions 1 and 2 above. As a legal matter such participation cannot be mandatory, 

because FERC does not have the authority to mandate RTOs. In its NOPR, FERC cites 

Sections 202(a), 203,205 and 206 of the FPA as authority for issuing its rulemaking. 

These provisions do not, individually or together, support mandatory RTOs. 

Section 202(a) authorizes and directs the FERC "to divide the country into 

regional districts for the interconnection and coordination of facilities for the 

generation, transmission and sale of electric energy. . ." for the purpose of "assuring an 

abundant supply of electric energy throughout the United States with the greatest 

possible economy and with regard to the proper utilization and conservation of natural 
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resources ..." The word "voluntary" means that the FERC cannot require utilities to 

engage in the activities -interconnection and coordination of facilities - for which the 

country can be divided under the provision. Rather, the FERC is authorized only to 

"promote and encourage" those activities. 

The legislative history of Section 202(a) confvms that the use of the word 

"voluntary" was deliberate and significant. Congfess specifically rejected proposals 

requiring utilities to engage in interconnection and coordination of facilities under this 

provision, and chose instead to rely on the voluntary cooperation of utilities acting in 

their "enlightened self interest." S. Rep No. 5621.74* Cong.,. 1" Sess. 49 (1935). The 

House Committee on Interstate and Foreign Commerce emphasized that Section 202(a) 

"authorizes the FERC to establish regional districts and to encourage 

interconnection within and between such districts, but the coordination of facilities is left 

to the 

(emphasis added). 

action of the utilities." H.R. No. 1318, 74* Cong., 1" Sess. 27 (1935) 

Judicial interpretation of Section 202(a) reinforces that activities under the 

provision must be voluntary. In m e r  Tail Power Compmy v. United States, 410 U.S. 

366(1973), the S u p m  Court declared that "[tlhe essential thrust of 9 202 . . . is to 

encourage interconnections of power." Id at 373 (emphasis added). Speaking 
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of the FPA more generally, the Court stressed that "Congress rejected a pervasive 

regulatory scheme for controlling the interstate distribution of power in favor of 

commercial relationships." Id. at 374 (emphasis added). 

In Central Iowa Power Cooperative v. FERC, 606 F.2d 1156 (D.C. Cir. 1979), 

the D.C. Circuit a f f i i  an order of FERC's predecessor, the FPC, in which the Fpc 

ruled that it had no authority to require the expansion of power pool services in light of 

the voluntary nature of Section 202(a). The court also rejected the notion that the 

combination of Sections 202(a) and 206 gives FERC broad powers to expand a voluntary 

pooling arrangement. Id. at 1168. In Duke Power Cu. v. FPC. 401 F.2d 930,943 (D.C. 

Cir. 1968), the D.C. Circuit declared, "We find nothing in this language [Section 202(a)] 

authorizing the FERC to compel any particular interconnection or technique of 

coordination." As that court explained in yet another case, "Whether or not one is 

impressed by the possible benefits of a fully integrated national power grid. . . only 

congress can change what has been wrought by Section 202(a)." RichrnondPower & 

Light v. FERC, 574 F.2d 610,619-20 (1978) (citations omitted). Moreover, even if 

FERC could establish a need to undertake such actions, the Supreme Court has observed 

that "a need for federal regulation does not establish . . . jurisdiction that Congress has 

not granted." FPC v. LouiSiaM Power & Light Co., 406 U.S. 621,635-36 (1972); see 
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also National Assh of Regulatory Util. Comm 'rs v. FERC, 823 F.2d 1377, 1383 (10" 

Cir. 1987). 

In addition, the NOPR appears to require utilities to take actions that extend far 

beyond the "interconnection and coordination of facilities" that FERC is permitted to 

encourage through voluntary action. FERC prdposes to require utilities to transfer to 

RTOs, within the meaning of Section 203 of the FPA, operating responsibility for 

transmission and generation, and to give up s i g " t  rights normally associated with 

transmission ownership, including Section 205 rights to file for changes in rates, terms 

and conditions of jurisdictional services, which the FPA preserves for public utilities 

under the Mobile-Sierra doctrine. Nothing in Section 202(a) authorizes FERC to 

mandate such transfers. 

It is also questionable whether the phrase "interconnection and coordination of 

facilities" includes the promotion of competition, which is FERC's raison d'etre for the 

RTO NOPR. Competition is in many respects the antithesis of voluntary coordination 

among utilities. Voluntary coordination is commonly understood to mean the planned 

and coordinated construction of transmission lines connecting utilities together for the 

purposes of achieving efficiencies in the production of electricity through energy trading, 

and enhancing reliability at the lowest reasonable cost through reserve Sharing. FERC's 
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use of Section 202(a) to promote competition arguably is inconsistent with the 

underlying purposes of the provision. 

FJZRC’s reliance on Sections 205 and 206 is also misplaced. Those sections 

address discrimination in connection with FERC-jurisdictional services, but do not give 

FERC the far-reaching powers it would need to require utilities to transfer control of 

their transmission assets and system operating responsibilities to an RTO. For exainple, 

the Eighth Circuit recently held that FERC cannot directly or indirectly interfere with 

State regulation of retail electric service. Norrhern Stares Power Company v. FERC, 

1999 U.S. App. LEXIS 9069. FERC seeks to require the transfer of significant 

traditional utility retail responsibilities, including functions integral to the provision of 

efficient and reliable retail service, to RTOs as part of a broad effort to restructure the 

electric industry. Thus, even more than Order No. 888, which was limited to wholesale 

transmission services, the RTO NOPR would have a direct and substantial impact on the 

provision of State-regulated services. For example, the FERC apparently proposes to put 

the system operations function- that includes the responsibility for dispatching 

generation for retail customers - under the ultimate control of FERC-regulated RTOs. 

These requirements go to the heart of providing retail service, affect the cost and 

reliability of such service, and involve the use of generation for retail service, all of 
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which are unquestionably outside FERC's jurisdiction. 

Legislative and judicial history make clear that Congress' intent in the FPA was to 

grant federal authority only to fill a gap that had arisen because of limitations on the 

States' authority to regulate matters affecting interstate commerce. Congress did not 

intend to supplant existing State jurisdiction o v a  electricity. Public Utilities FERC of 

Rhode Island v. Attleboro Steam & Electric Company, 273 US. 83 (1927). The Supreme 

Court has noted that "the regulation of utilities is one of the most important functions 

traditionally associated with the police power of the States." A r b -  Elec. Power 

Cooperative v. Arkanras Pub. Sew. Comm 'n, 461 US. 375.377 (1983). If a State has 

not chosen to embrace retad choice, the formation of an RTO is a matter of particular 

concern, because it involves the transfer of authority over transmission and generation 

dispatch decisions directly affecting retail service to a FERC-regulated regional entity. 

B. 

An RTO is not required to resolve any residual transmission problems in Florida. 

Other Options Will Achieve the FERC's Objectives. 

FTL has presented to the FPSC a Peninsular Florida Regional Transmission Solution 

("RTS") that addresses neaningfully the concerns raised by FERC and others about grid 

efficiency and discrimination. It does so without requiring the creation of a new, costly 

organization and without restructuring the electric systems in Peninsular Florida. The 

RTS is a Non-RTO solution that achieves the overall goals of the NOPR and will do so 
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in a much less intrusive manner than the mandatory imposition of an RTO. Further, the 

Peninsular Florida RTS can be implemented under existing FERC tariffs. And, the 

proposed RTS includes participation and oversight by the FPSC to ensure the protection 

of al l  Florida retail customer interests and an even playing field for all participants in the 

Florida energy market, while allowing state jurisdiction to remain intact with regard to 

retail service regulation and siting. FPL is proposing that the RTS be implemented on 

October 1, 1999. 

The Peninsular Florida RTS has four components: planning, operations, 

governance and pricing. Under the planning proposal, the present coordinated 

transmission planning aamng entities will become more highly coordinated and the 

FPSC, acting as arbiter, will assume the role of final decision-making authority in the 

event of disputes with respect to the need for new transmission facilities. 

Interconnection standards will be adopted and will be the same as those established by 

the NERC. 

Under the o p t i o n s  proposal, the present multiple OASIS system will be 

replaced with a one-stop. single OASIS for Peninsular Florida, with each utility being 

responsible for inputting its data on that OASIS. Total transmission capacity (ITC) and 

available transmission capacity (ATC) will be calculated by an agreed-upon process, 
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methodology and data base. In addition, procedures will be established to allow for 

independent real-time oversight of the Security Coordinator function, and planned and 

unplanned auditing of that function. Operating disputes that cannot be resolved by the 

entities will be ultimately resolved by the FPSC in its role as arbiter. 

Under the govemance proposal in the RTS, the Florida Reliability Coordinating 

Council ("FRCC") will remain a reliability-only organization with a voting structure that 

is ultimately established in accordance with nationwide criteria now being developed. A 

streamlined FPSC dispute resolution process that will be binding on all parties will be 

created, the details of which should be established in a ruiemaking. FPL believes that 

there is sufficient authority under the Florida Grid Bill for the FPSC to perform these 

activities. 

Finally, under the RTS pricing proposal, starting on October 1, 1999, transmission 

service would be discounted to mitigate the pancaking of transmission rates between FPL 

and Fpc within Peninsular Florida, pancaking could be completely eliminated in 

PeninsuIar Florida if all Peninsular Florida transmission owners agree to participate in 

the RTS on equivalent terms. For example, with respect to short-term f m  and non-firm 

transmission service involving service from both FPL and FPC and not originating on 

the systems of either FPL or FPC, each company has concluded that the charge 
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associated with such transmission service will be discounted by one half. With regard to 

new wholesale transactions requiring long-term f m  point-to-point transmission service 

from both FPL and FPC in Florida, the charge for such services will be discounted, by 

either FPL or Fpc depending on the specifics of the service requested, to the cost of any 

required incremental facilities, average losses, and out-of-dispatch costs. Finally, with 

regard to new wholesale transactions associated with network transmission service or 

network contract demand transmission service customers. where such transactions 

require long-term f m  point-to-point transmission service from either FPL or FPC in 

Florida, the charge for such long-term f m  point-to-point transmission service will be 

discounted to the cost of any incremental facilities, average losses. and out-of-dispatch 

costs. 

More detailed descriptions of the individual parts of The Peninsular Florida RTS 

proposal are included in response to specific questions below. In summary, the RTS 

proposal would achieve or maintain the following goals: 

Continue the high reliability standards that now exist in Florida, 

Rormte and facilitate wholesale electric competition; 

Ensure and facilitate non-discriminatory wholesale access; 

Create a structure that ensures fair and objective transmission planning and 
operations: 
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0 

. 
0 

0 

. 
0 

0 

5. 

9. 

10. 

Ensure efficient and effective planning, operations and maintenance of 
transmission facilities; 

Mitigate multiple transmission charges for wholesale transactions within 

Mitigate cost shifting among Florida Native Load Customers; 

Avoid creating a costly infrastructure or costly bureaucratic process; 

A Florida solution that is consistent with the FERC Orders 888,889 and 

Peninsular Florida, 

associated Orders; and 

Ensure that transmission availability calculations are nondiscriminatory, open to 
verification by all interested entities, accurate, readily available and beyond 
any perception of advantageous to any single entity. 

Implement a streamlined dispute resolution process to ensure an impartial and 
independent governance process. 

The FERC seeks comment on the effect of RTOs on electricity market 
performance, including any data or other information that shed light on 
quantifying the extent of those benefits. (page 101) 

The FERC believes that the widespread formation of RTOs can provide 
substantial benefits. The FERC invites comment on the benefits of RTOs 
and the magnitude of these benefits. (page 103) 

The FERC seeks comments regarding how an RTO would affect power costs. 
(page 109) 

While the NOPR made assertions of the benefits of RTOs, it made no attempt to 

quantify such benefits. FPL is unaware of any data that specifically and objectively show 

that ISOs have saved ratepayers money in those areas where ISOs have been established. 

Nor is it aware of any specific quantification of any other actual or projected benefits of 
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ISOs. On the other hand, there are data that show that creating an ISO, particularly in an 

area where there is no existing power pool, is extremely, and in some instances, 

prohibitively expensive. For example, in California, the initi4 infrastructure cost to 

establish the IS0 was $220 million, and on top of that, the IS0 has an annual operating 

cost of approximately $109 million, which is p& of a total annual budget of $160 

million. The California PX cost $100 million, with an additional annual operating cost 

of $50 million. In addition to the quantified I S 0  costs, individual utilities participating in 

the California IS0 have incurred substantial internal costs associated with participation 

in the IS0 development process and the need to vertically disaggregate their companies. . 

In the Pacific Northwest, utilities found the cost of a contemplated IS0 prohibitively 

expensive and have, at least temporarily, abandoned the effort. In addition, a recent 

study showed that the greater the scope of the RTO's functions, the higher the cost?/ 

The proposed Peninsular Florida RTS described above will achieve the principal benefits 

of an RTO without incuning the huge cost of creating a new RTO infrastructure with the 

multiple functions proposed by the FERC. 

6. The FERC seeks comment on what types of disputes or other matters would 
be appropriate for the FERC to defer to the decisions of the RTO? (page 
102) 

Y 
in the United States (Oct. 15,1998) (filed in Dkt. No. "-2730). 

James A. Caldwell. A Comparative Analysis of Opemng Independent System Operators 
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7. 

8. 

11. 

12. 

In granting deference to decisions that result from an acceptable ADR 
process, would there be a need to distinguish between RTOs that are IS& 
and RTOs that are Transcos? (page 102) 

The FERC could also consider adopting streamlined filing and approval 
procedures, The FERC could consider different filing requirements for 
established RTOs. For example, should the threshold be lowered for the 
types of changes to operations or practices that would not require a f i g  
with the FERC? Should such a policy'be applied equally for non-profit and 
for-profit RTOs? (page 103) 

The FERC requests comments on the appropriate state role in RTO 
govemana For example, should state government o€ficiab participate as 
voting members of an RTO? (page 113) 

The FERC invites hrrther comments from the state commissions on al l  
aspects of the proposed rule. (page 114) 

As stated above, the FERC's objectives can be achieved without requiring or 

coercing utilities into RTOs. The types of disputes for which the FERC should defer to 

an RTO, the degree of deference the FERC should grant alternate dispute resolution 

("ADR") decisions, the filing requirements the FERC should require for any particular 

regional solution, and the state role in the governance of the regional solution, RTO or 

otherwise, should be dependent on the type of regional solution adopted and, if that 

solution is an RTO, the type of RTO adopted. 

The NOPR claims that state jurisdiction remains intact with regard to retail 

competition and regulation, siting and state oversight. FPL questions this determination 

given the scope of the RTWs proposed responsibilities. In contrast, the Peninsular 
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Florida RTS relies heavily on the FPSC to provide independent oversight and 

governance over transmission planning and operations, thereby resolving concerns 

(whether or not validly raised) that have been expressed about the present transmission 

planning and operations structure in Florida. The role contemplated for the FPSC is 

similar to the role it plays with regard to generation siting and construction. FPL 

believes that the independence and objectivity of the FPSC make it unnecessary to create 

a f o n d  (and costly) separate entity to operate and oversee the Florida grid. Likewise, 

the involvement of the FPSC would justify a light-handed approach to regulation by 

FERC. 

Under the RTS proposal, the FERC would be justified in deferring substantially to 

the RTS Proposal’s ADR process. The RTS proposes that the FPSC initiate a rulemaking 

proceeding to establish a streamlined process that will handle disputes within an agreed- 

upon timeframe (e.g., 90-120 days). Some form of binding dispute resolution would be 

put in place. 

The FPSC would also be directly involved in governance under the RTS proposal. 

What is different from the RTO alternatives discussed in the NOPR is that the individual 

entities in Peninsular Florida will continue to do their own transmission planning and 

control area operations through a highly coordinated process, with direct oversight by the 
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FPSC or its independent contractor. FF’L believes that this is a cost effective solution 

that assures that efficient and non-discriminatory transmission service is provided to all 

transmission customers in Peninsular Florida. FPL also believes that such planning 

process is superior to a centralized planning process @.e. an ISO). 

With respect to operations, assurance is provided through both real-time 

monitoring of the Security Coordinator function by an FPSC official(s) or independent 

contractor(s), and by the combination of planned and unplanned audits. Unplanned 

audits can be performed in response to concerns raised by participants at the FPSC, when 

such concerns are deemed legitimate in the FPSC’s judgment. FPL also proposes that the 

same official(s) or contractor(s) Serve as an FPSC representative at h e  FRCC planning 

and operating committee meetings. 

13. There are four proposed minimum characteristics for an RTO 

(1) independence from market participants, 
(2) 
(3) 

(4) 

In addition, the are seven proposed minimum functions that an RTO must 
perform An RTO must: 

(1) 

appropriate scope and regional configuration; 
possesoion of operational authority for all tram” ‘ ‘on facilities under 
the RTOs control; and 
exclusive authority to maintain short-term reliability. 

administer its own tariff and employ a transmission pridng system 
that wiU promote efficient use and expansion of transmission and 
generation facilities; 
create market mechanlsmp to manage transmission congestion; (2) 
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14. 

15. 

16. 

develop and implement procedures to address parallel path flow 
issues; 
serve as a supplier of last resort for all ancillary services required in 
Order No. 888 and subsequent orders; 
operate a single OASIS site for all transmission fadties under its 
control with responsibility for independently 'calculating l T C  and 
ATC; 
monitor markets to identify design flaws and market power; and 
plan and coordmate necessary transrmss ' ion additions and upgrades. 

The FERC seeks comment on the following questiins: 

(1) whether the FERC's enumeration of "um criteria omits a 
necessary ' .  characteristic or function, or includes an 
UMW- "umcharacteristic or function; 
whether there is a need to distinguish between "um 
characteristics and mini" functions (ie, adopt separate categories 
for the mini" requirements); and 
if so, whether any of the minimum characteristics should be re- 
characterized as mini" functions, and vice vers& 

(3) 

Comments on these questions should take into account the FERC's objective 
in this rulemaking of encouraging the formation of RTOs that promote 
competitive markets and non-discriminatory accesa to, and reliable operation 
of, the electric grid. (pages 115-116) 

The FERC seeks comments on whether the enumeration of miaimum criteria 
omits a necessary mini" characteristic or function, or includes an 
unnecessary characteristic or function. (page 116) 

The FERC seeks comments on whether there is a need to distinguish between 
minimum characteristics and mini" functions (that is, adopt separate 
categories for the mini" requirements). (page 116) 

The FERC seeks comments on whether any of the minimum characteristics 
should be re-characterized as " u m  functions and vice versa. (page 116) 
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17. 

18. 

19. 

20. 

The FERC seeks comments on whether RTO status should be granted to 
entities that are not able to perform the three functions immediately 
(establishing procedures for addressing parallel path flows with neighboring 
systems, managing congestion, and planning transmission expansion). (page 
117) 

The FERC also seeks comments on whether RTO status should be granted to 
entities that may not be able to perform on the fmt day of operation certain 
other (Le., any of the remaining four) of the "um functions. (page 117) 

Should the FERC dmerentiate, for purposes of initial implementa;ion, 
between any of the seven minimum functions? If so, has the FERC 
appropriately identified those minimum ~ U J X ~ ~ O M  that are most likely to 
require additional time to perform? (page 117). 

For five of the functions (tariff administration, congestion management, 
ancillary services, market monitoring and planning and expansion), the 
FERC proposes to establish standards for how the function is performed, but 
an RTO will have the option of demonstrating that an alternative proposal is 
consistent with or superior to the standards in the proposed rule. The FERC 
seeks comments on whether this flexibility -- Le., the option of demonstrating 
that an alternative propad is consistent with or superior to the proposed 
rulemaking standards - should apply to any or all  of the minimum 
characteristics. (page 117-118) 

The purpose of the NOPR is to address and resolve problems in the transmission 

sector that are impeding fully competitive electric markets. The goals of the NOPR have 

been enumerated as follows: 

e To address engineeringleconomic inefficiencies 

. To ensure reliability 

e To confront residual discrimination 
I. 
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b To improve market performance 

b To act as a vehicle for transmission pricing reform 

b To facilitate lighter-handed regulation9 

The NOPR's underlying assumption that an RTO with four minimum 

characteristics and performing seven minimum functions is the only way to resolve the 

above problems is not correct. The Peninsular Florida RTS solves those problems at a 

fraction of the cost of an RTO. Given this background, FPL will address FERC's 

specific questions posed by FERC. 

In the NOPR. FERC proposes that RTOs be required to have "operational 

responsibility for all transmission facilities under its conml" and that the RTO be the 

NERC Security Coordinator. FPL is concerned that FERC has and will continue to 

require an RTO not only to have control over transmission as well as generation 

facilities. In its Midwest I S 0  decision, FERC opined that it prefers that an IS0 have 

control not only over transmission activities but over generation dispatch functions. In 

that case, FERC questioned whether it is appropriate for RTO members to continue to be 

responsible for balancing resources and loads, scheduling generation, and economic 

dispatch. Compelling a utility to turn over such functions to an RTO is well beyond 

Y 

99-2-000," Edison Electric Institute Conference. Washington, D.C., June 10,1999. 
Shelton Cannon. Presentation on "Regional Transmission Organizations, Docket No. Rh4 
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FERC's legal authority, which is limited to transmission and wholesale service. Of equal, 

if not greater concern, is that such a transfer directly interferes with the states' ability to 

regulate service to native load customers. In addition, the Midwest IS0 Participants 

explained to FERC that collapsing all the control area functions into one entity could 

triple the estimated Midwest IS0 cost from $30'- $50 million?/ 

In the event that a determination is made by the FPSC that further restructuring is 

necessary sometime in the future, a for-profit affiliated Transco should remain a viable 

option. An affiliated Transco could satisfy all the "un requirements and perform 

all the minimum functions of an RTO. but would achieve "independence" using a 

different mechanism, and could be superior to an IS0 in several respects. A Transco 

would also have the following advantages over an I S 0  

e Unity of ownership (or leasehold interests) of transmission facilities and 
operational control; 

Unity of liability and operational control; . 
b 

b 

b 

b 

Unity of rate-setting authority and operational control; 

Unity of ownership and planning control: 

Elimination of need for bureaucratic superstructure; 

Efficiency and non-discrimination promoted by market forces and profit 
incentives rather than regulation. 

Response of Midwest IS0 Participants, Dkt. No. PL95-8 (filed May 1.1999). 
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21. 

22. 

23. 

24. 

25. 

26. 

Does the FERC need to define &e fiiancial independence requirement in 
more specific terms or is it suffiaent to enunciate the general phciple and 
then apply it on a case-by-case basis? (page 121) 

Should the definition of stakeholders or market participants be expanded to 
include entities that operate distributionsnly fafldes (le., entities that 
perform the "wires" function at lower voltages) and transmission entities in 
neighboring regions? (page 121) . 

Should this definition of stakeholders or market partidpants be broadened to 
include sellers and buyers of ancillary services? (page 121) 

Are there any drcullrptances in which the definition should be expanded to 
include entities that do not partidpate in power markets in the region but 
that provide transmission servfces to the RTO or buy transmissiorr service 
from the RTO? (page 121) 

Is more SPeciadtJr needed relative to the requirement that RTOS have 
conflict of interest standards? (page 121) 

Are there lessons to be learned from the experience of IS& with conflict of 
interest standards that can now be applied more generally to RTOs? (page 
121) 

FERC should resist the temptation to be overly prescriptive or to indulge in 

regulatory overkill in defining the independence requirement. Even if the independence 

standard set forth in the NOPR is adopted, implementation wil l  require flexibility, at least 

over a transitional period. Former utility employees who becom employees or directors 

of the RTO must be given a reasonable time to divest their shares in their former 

employers, as was done in the NEPOOL ISO. The particular time needed for each RTO 

should be determined on a case-specific basis. 
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FPL does not agree that affiliated Transcos should be prohibited. FERC 

incorrectly assumes that an RTO cannot perform independently and engage in 

nondiscriminatory decision-making if the RTO is affiliated with a company that has 

merchant interests. To the contrary, in the natural gas industry there are numerous 

Transcos (pipelines) that are affiliated with gas producers, marketers and/or distribution 

companies, and there is no basis to conclude that this structure would be less likely to 

succeed in the electric power industry 

In any event, FPL believes that the proposed Peninsular Florida RTS 

addresses FERC’s concerns for independent oversight without the need for the creation 

of a specific RTO encompassing all of the functions proposed in the NOPR. The RTS 

relies heavily on the FPSC to provide independent oversight and governance over 

transmission planning and operations. The independence and objectivity of the FPSC 

fulfills the NOPR’s goal of separation of transmission and marketing activities. 

27. The FERC seeks comment on whether this kind of RTO (Le., non- 
stakeholder governing board and a prohibition on market participants 
having more than a de minimus -- one percent- ownership interest in the 
RTO) should be deemed to satis@ automatically this element of the 
independence requirement. (page 122) 

The FERC slso requests comments on whether there should be a singie 
standard for independent decision making for aIl RTOs regardless of 
whether they are for-profit or non-profit entities. (page 122) 

28. 

FERC’s questions regarding the independence standard reflects a potential 
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bias against solutions to transmission issues that do not take the form of full-blown RTOs 

as defined by the FERC. Under the RTS proposal, the FPSC would play a crucial role in 

independent oversight of transmission planning and operations. The independence and 

objectivity of the FPSC can fulfill FERC’s goal and render an RTO unnecessary. Under 

the RTS, the FPSC would, among other things, be the final arbiter on the need for new 

transmission facilities, resolve transmission disputes, provide on-site, real-time Security 

Coordinator oversight, and conduct planned and unplanned audits. 

6 

As for regions that opt for RTOs. as long as the board and management of an 

RTO acts and governs independently of market participants, FERC should not set forth 

further prescriptive rules for governance or declare that certain governance structures are 

presumed reasonable or unreasonable. Also, the independence standard should not turn 

on the issue of profit or non-profit status. Non-profit status creates a different set of 

incentives and biases than for-profit status, but the non-profit status is not devoid of bias, 

as the NOPR implies. 

29. In the case of a non-stakeholder board, how can we ensure that the concerns 
of merket participants are communicated effectively to the board? What, if 
any, additional requirements should apply to a governing board that is not a 
stakeholder board or to a governing board with both stakeholders and non- 
stakeholders? (page 123) 

FPL does not support narrowly drawn rules that limit flexibility in crafting a 

governance scheme or in establishing communications with decision-makers. Both 
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stakeholder and non-stakeholder boards should provide means of communications such 

as customer outreach efforts, customer meetings, complaint procedures, dispute 

resolution mechanisms, and educational forums. While communicating with and 

responding to customers makes good business sense as a general rule, where an RTO is a 

Transco, customer satisfaction incentives also can be included in performance-based 

rates. 

30. For either stakeholder or non-stakeholder boards, should an upper umit on 
the size of the board be imposed? (page 123) 

This question is not relevant to the RTS proposal. In the context of an RTO, 

FPL believes that the industry should have the flexibility to create governing boards that 

are appropriate in size given an RTO’s role and the characteristics of the region it 

controls. Where the RTO is a Transco. any FERC interference with the size andor make 

up of the board, beyond its authority on interlocking directors. would be improper. 

31. How should the FERC consider proposals for state regulatory or other 
governmental officials to select board members for either stakeholders or 
non-stakeholder boards? (page 123) 

How should the FERC view proposals for state government officials to serve 
as v o w  members of RTO boards? (page 123) 

Under the RTS proposal there is a recognition that the FPSC can and should 

32. 

play an important governance and oversight role. This is appropriate given the nature of 

the proposal. which relies heavily on FPSC oversight. Such a role for the FPSC is 
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appropriate given the FPSC's responsibilities with respect to Florida electric consumers, 

transmission siting, and due to the uniqueness of the Peninsular Florida transmission 

grid that has very limited interconnections with its neighbors io the north. 

The RTS proposal does not include a governing board of the type adopted by 

other existing RTOs. The active role for the FPSC contemplated by the RTS is not 

necessarily appropriate in other RTO structures, and specifically, state Commission 

me" .h ip  on the board of directors is unacceptable in a Transco structure. Where a 

Transco is in place, the state should resume its more traditional oversight and regulatory 

role. 

33. 

34. 

35. 

36. 

37. 

The FERC seeks commnt on whether one percent is an appropriate de 
minimus ownership interest and, if not, what would constitute appropriate de 
minimus ownership for purposes of establishing independence. (page 124) 

Are there conditions under which market partidpants should be allowed to 
have more than a de minimus ownership interest in an RTO. (page 124) 

Should the FERC have a Werent standard for passive interests? (page 124) 

How should the FERC treat preferred equity shares? (page 124) 

Commentem are asked to address whether the FERC's assessments of the 
eflects of allowing mnrket participants to have more than a de minimus 
ownership iuterest in RTOs are reasonable. (pages 125-126) 

This line of questions addressing ownership interests in RTOs is not relevant 

to the RTS proposal, which does not envision creation of an RTO as defined by the 
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FERC. Under the RTS proposal, the equivalent of independence is achieved through 

multi-party coordination and involvement and FPSC participation and oveisight. In the 

context of RTOs as defined by FERC, as discussed earlier, the FERC is being overly 

proscriptive in limiting ownership interests of market participants to one percent. As in 

the natural gas industry, affiliated Transcos should remain an option. In addition, further 

assurance of independent decision-making would exist if several utilities joined together 

to form an affiliated Transco. If the forming utilities each have merchant afffiates that 

compete with one another, the divergent interests of the competing merchant affiliates 

would mitigate the potential for the Transco to favor one entity in making transmissiom 

decisions, so long as none of the forming utilities retained a dominant voting interest. 

Even Transcos that initially are comprised of one or a few utilities with 

affiliated merchant interests could be designed to ensure the independence is maintained. 

For example, the affiliated owners might only have passive (non-voting) equity interests, 

and thus no control over day-today operations, decision-making, or policy. The 

shareholders who did have voting equity would not be affiliated with the utilities and 

their interests would be driven by their motive to extract profits from their transmission 

assets. Entergy and the Alliance have taken the lead in making proposals that are 

intended to ensure independence, and these models should not be dismissed. 
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Additionally, in a Transco form, Standards of Conduct could be more easily 

enforced. Today, ISOS have not been able to relieve FERC of any regulatory burden 

associated with the Standards of Conduct; utilities that are IS0 members must still abide 

by the Standards of Conduct under the IS0 structure because the utility retains both 

transmission and merchant functions within one corporate entity. Under the Transco 

structure, the corporate separation is significantly more complete and thus snould be 

easier to monitor and enforce. Again, the natural gas industry can serve as a model. 

38. Is there relevant experience from other regulated industries? (page 126) 

The natural gas industry has demonstrated that affXiatious between 

transportation providers (pipeline owners) and both downstream and upstream entities 

are workable and should not be prohibited by FERC. FERC views its deregulation of the 

natural gas industry as a success, yet, it seems reluctant to adopt the same model for the 

electric transmission industry, by permitting affiliated transmission companies. FERC 

Commissioner Massey noted more than a year ago that the success of FERC's gas 

restructuring efforts "is now nearly taken for granted and that there was no crisis in the 

gas industry that demanded FERC's attention?/ Pipelines continue to be affiliated with 

local distribution companies, marketers, and producers. 

w 
William L Massey (July 20.1998). 

"Over the Horizon - Pending Natural Gas Policy Initiatives at the FERC." Remarks of 

- 3 2 -  



39. 

40. 

41. 

If the FERC were to allow market participants to have more than a de 
minimus ownership interest for a transition period, how long should the 
transition period be? (page 126) 

Would any additional safeguards be required during such a transition 
period? (page 126) 

In general, which type of institution would better serve the goal of 
independence: a Transco with de minimus ownership and a non-stakeholder 
board or an IS0 with a non-stakeholder board? (page 126) 

Both forms of RTO would satisfy the independence criterion. Moreover, FPL 

believes, as discussed above, that other structures would provide adequate independence 

to achieve m e  transmission comparability and that the NOPR is overly proscriptive in 

this regard. FERC should not consider issues such as independence in a vacuum. The . 

"most" independent structure may well be the most costly and least efficient structure for 

an RTO. Especially in states where power costs already are low, such as Florida, it 

makes li+.tle sense to trade off the greatest degree of independence for the highest cost 

structure. If a marginal improved appearance of impartiality is going to result in higher 

delivered energy costs and a "ai increase in customer satisfaction, the trade-off is 

not in the public intenst 

Finally, no RTO is truly independent in the sense of not having any biases that 

affect the market. Each RTO, including non-profit RTOs have their own "stake" in the 

market. For example, a non-profit RTO may be encouraged by incentives to ensure 
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reliability at extreme cost. operating the system in a manner that is overly conservative, 

thereby reducing or unnecessarily prohibiting trading opportunities. It may also be 

’ biased toward over-construction of the grid. It has no economic incentive to act 

otherwise. 

42. Can an RTO be truly independent if it does not have the authority to file 
changes in its tariff without the approval of other entities such as 
transmission owners? (page 127) 

43. Should the BO’S unilateral filing authority be limited to transmission rate 
design and terxm and conditions that M y  affect access but not to changes 
that would affect transmission owners’ abiUty to collect their overall revenue 
requirements? (page 127) 

In practice, is this a viable distinction? (page 127) 44. 

Transmission owners have invested in transmission assets to provide 

regulated service and must be given the right to file for rate changes to ensure the 

recovery of their costs. This necessarily includes the design of rates, because rate design 

determines whether costs will be recovered. The same requirement exists for new 

transmission that may be built in the future. FERC’s suggestion that RTOs be given the 

Section 205 authority does not recognize the need to ensure the ability to raise capital for 

transmission at reasonable costs and to provide incentives for investment in new 

transmission. In addition, FERC‘s suggestion that RTOs be given exclusive rate filing 

authority is inconsistent with its assertion that it favors incentive rates for transmission 
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owners. 

In any event, the FERC does not have the authority to unilaterally eliminate 

the rights of private transmission facility owners under Section 205 of the P A .  In 

Bluefield Waterworks & I. Co. v. Public Service FERC, the Supreme Court stated, "Rates 

which are not sufficient to yield a reasonable r e h  on the value of the property used . . . 
are unjust, unreasonable and confiscatory, and their enforcement deprives the public 

utility company of its property in violation of the Fourteenth Amendmnt. This is so well 

settled by numerous decisions of this court that citation of the cases is scarcely necess- 

What the company is entitled to ask is a fair return upon the value of that which it 

employs for the public convenience.' (cite 0mitted)Y Yet in the case of ISOs the NOPR 

proposes to eliminate the utility companies' right to ask for any particular return and 

instead vests that right in a third party that is not the investor in transmission and has no 

stake in assuring that the utility companies earn a fair return. In United Gas Pipe Line 

Co. V. Mobile Gas Service Corp., the Supreme Court addressed the powers of the FERC 

as follows: 

The basic power of the FERC is that given by 0 5(a) to set 
aside and modify any rate or contract which it determines, 
after hearing, to be 'unjust, unreasonable, unduly 
discriminatory, or preferential'. This is neither a 'rate-making' 

21 262 U.S. 679,690 (1923). 
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nor a 'rate-changing' procedure. It is simply the power to 
review rates and contracts made in the first instance by 
natural gas companies and, if they are determined to be 
unlawful, to remedy them. . . . The scope and purpose of the 
FERC's review remain the same - to determine whether the 
rate fixed by the natural gas company is lawful!j 

Of course, under longstanding case law, this NGA decision applies equally to the FPA. 

Nothing in the statutory scheme of the FPA, gives the FERC the authority to strip any 

jurisdictional utility of the right to set its rates under Section 205. 

Limiting an ISOs unilateral filing authority to transmission rate design and 

terms and conditions that directly affect access and not including changes that would 

affect transmission owners' ability to collect their overall revenue requirements purports 

to create a bright line where none exists. A utility's revenue requirement, rate design, 

and terms and conditions are so intertwined that they cannot be neatly divided and 

allocated to different, independent organizations. At best this will lead to duplicative 

filings and litigation, at worst it will lead to incompatible results. 

45. If ao RTO's filed rate schedule also includes market design rules, should the 
RTO have Seetloa 205 filing authority to make changes in the roles? (page 
128). 

FPE does qot support an RTO model that allows the RTO to design market 

rules other than to the extent absolutely necessary to carry out its responsibilities with 

Y 350 U.S. 332,341 (1956). 
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regard to transmission and reliability. 

46. 

47. 

48. 

49. 

50. 

51. 

52. 

The FERC solicits comments on the technical limitations or cost iimitatioos 
on how large an RTO can be if it is to have control area responsibilities. 
(page 132) 

The FERC solicits comments on how the number of transmission systems to 
be combined would e e c t  the cost and time required to form an RTO. (page 
132) 

Are there other factors that may Umit the geographic scope of an RTO? 
(page 132) 

What are the relative merits of internalizing constraints within a regioa 
versus having constraints act as natural boundaries between regions. (page 
136) 

The FERC seeks comments on the appropriateness of these factors to 
determine an appropriate configuration for the regions in which RTOs 
would operate!, and elso asks if any additional factors may be appropriate. 
(page 137) 

The FERC seeks comments on how well the regions served by existing 
institutions would satisfy the factors enunciated above, and speciRcallg how 
well they would be able to satisfy the minimum RTO characteristics and 
functions outlined in this Seetion, and the advantages and disadvantages of 
these three examples. (page 138) 

The FERC elso welcomes presentation and evaluation of other methods to 
define appropriate regions. (page 138) 

FPL believes that Peninsular Florida is the appropriate scope for organizing a 

transmission solution for the Ronda grid. First, Peninsular Florida has always operated 

as a distinct bulk power market with its own rules at the wholesale level. Second, 

Peninsular Ronda has operated pursuant to its own reliability rules established by the 
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FRCC and subject to FPSC jurisdiction. Maintaining that structure would continue the 

high reliability standards that exist in Florida and avoid the high costs associated with 

changing that structure. Third, there are very limited interconnections between Florida 

and regions north of Florida, and as a result, loop-flow is g e n h y  internalized within 

the Peninsular Florida reliability region. 

The proposed RTS maintains the existing regional configuration. By relying 

on the FPSC to provide independent oversight and governance of transmission planning 

and operations, the RTS addresses the concems about grid efficiency and discrimination, 

but avoids the need to reshucturc the electric systems in Peninsular Florida. 

53. 

54. 

55. 

56. 

57. 

The FERC solicits comments on how best to balance its goel of having RTOs 
in place that operate all transmission facilities within an appropriately sized 
and configured region against the reality that there may be difffculties in 
obtaining 100 percent participation in all regions in the near term. (page 
139) 

Should the FERC deny RTO status for any proposal that does not include all 
transmission fadties within an appropriate region? (page 139) 

If the FERC does not deny RTO status for less than 100 percent 
participation, is there some guideline that it should use for determining when 
the proponents represent an appropriate" critical mass" for the region? 

Should theFERC require that the RTO at least negotiate certain agreements 
with any non-participants within ita region to ensure maximum 
coordination? (page 139) 

If so, what should be the term of such agreements? (page 139) 

(page U9) 
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All transmission owning entities should have the same requirements for 

participation in the RTS or any other form of regional transmission entity. Regardless of 

the type of regional arrangement -- ISO, Transco, or a more informal arrangement such 

as the Peninsular Florida RTS -- the structure should be flexible enough so that different 

forms of participation can be accommodated. Ifparticipation is not required on the same 

terms for all transmission owners, those entities that do not participate on equal terms 

should not be entitled to enjoy the benefits of participation such as non-pancaked rates. 

Likewise, non-participating utilities should be barred from requesting or receiving any 

credit for “integrated transmission facilities” from any participating utility. Further, 

entities owning transmission facilities that can not be considered part of the “integrated 

transmission grid” or is not providing a benefit to the integrated transmission grid should 

be bmed from including such transmission facilities as a part of the RTS or RTO. 

58. 

59. 

60. 

61. 

Finally, the FERC seeks comment on the question of how much deference, if 
any, should be given to the proposed scope and regional configuration of a 
proposed RTO. (page 139) 

How readily, if at ell, after balancing all appropriate factors, should the 
FERC be willing to substitute its vision of an appropriate RTO configuration 
for that of its proponents? (page 139-140) 

To what extent should the FERC take into account the degree of support in 
assessing a proposed RTO configuration? (page 140) 

Should approval or disapproval by affected state commissions of the scope or 
configuration of a proposed RTO affect the level of deference the FERC 
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should af€ord such a proposal? (page 140) 

As discussed in response to Questions 3 and 4 above, under Section 202(a) 

FERC has authority to divide the country into regional districts. Such districts already 

exist in the form of NERC regional reliability councils. FERC has authority to consider 

changes to the existing boundaries of these districts after obtaining the "views and 

recommendations" of the Stata. Thus, substantial deference should be given to the 

proposed scope and regional configuration of a proposed RTO that has the support of the 

State or States involved. Under the Peninsular Florida RTS, the FPSC will have the role 

of the independent decisional authority. This is consistent with the NOPRs stated intent 

to keep State authority intact and to encourage accommodation ofState oversight. Thus, 

the FPSC should be given deference with respect to performance of its responsibilities 

under the RTS. 

62. What has been the experience of existing tight power pools with master- 
satellite and hierarebieal forms of control? (page 143) 

Was there a need to modify these operational "gementa when the pool 
was replaced by M ISO? (page 143) 

63. 

Both before and after the formation of ISOs, the tight power pools have 

operated under a hierarchical arrangement that includes satellite control centers. FPL is 

not aware of problems that have been created by this structure. 

64. Outside of tight power pools, has the functional unbundling requirement in 
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Order NO. 888 led to any divisions of previously integrated i n t e d  
operational systems? (page 143) 

If so, have these new divisions of operational responsibilities created any 
reliability problems? (page 143) 

65. 

The required sepmtion of native load merchant functions from transmission 

has not created reliability problems to date in Florida. However, it has increased the 

internal operating cost of supplying retail service and has made essential communication 

more difficult. Whether the alleged benefits of functional unbundling have outweighed 

these costs is uncertain. 

66. 

67. 

In addition to the current code of conduct standards, are there any actions 
that the F'ERC should require to reduce the likelihood of this problem (non- 
RTO control area operators who are also competitors in power markets may 
be "able to know their competitors" schedules or transactions and such 
knowledge would give the control area operators an unfair competitive 
advantage) that do not require the consolidation of all existing control areas - 
within the region? (page 146) 

Is it feasible for a non-RTO control area operator, operating within an RTO 
region, to perform its functions without having access to commercially 
sensitive information involving its competitors? For example, could an RTO 
provide control area operators with information about scheduled net 
interchange between control areas without disclosing the Indivldnsl 
transactions makingup the new interchanges? (pages 146-147) 

These questions pose and then seek to address a non-problem Under current 

rules, improper use of cormnerCially sensitive information obtained from a control area 

operator's competitors is a blatant violation of existing codes of conduct. FPL is unaware 
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of any case where an allegation has been made, no less proven, that there have been 

violations of such code of conduct requirements by control area operators and believes 

that any such violations would be readily detected. During remarks made to an EEI 

Conference on the RTO NOPR held on June 10, 1999, Shelton Cannon, Director of 

FERC’s Office of Electric Power Regulation, stated that problems concerning residual 

discriminationand misuse of confidential information were largely problems of 

perception and that there is no evidence of actual wide-spread abuse. 

The RTS provides additional protections for confidential information. Each 

Transmission Owner, Load Serving Entity (“LSE”) and Transmission Service Requestor 

has agreed to supply confidential (generation economics and planned transactions) data 

in accordance with the provisions of this document for the development of FRCC 

databases to be used for planning studies. FRCC databases of all load levels needed to 

do planning studies will be developed using the data. The FRCC databases will be filed 

at FERC (Form 715) and distributed to each Transmission Owner, LSE and 

Transmission Service Requestors. The underlying data and assumptions used to develop 

the FRCC databases will not be made public. Each Transmission Owner, LSE and 

Transmission Service Requestor will have access to the FRCC databases in accordance 

with such FRCC Confidentiality Agreement. Each Transmission Owner, LSE and 
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Transmission Service Requestor may receive and review any composite document, data 

and other information that may be developed in this Local Area and Florida Planning 

Process, unless such information discloses any individual confidential data or 

information. 

68. Does this requirement [When the RTO operatea transrmssi ' on fadties owned 
by other entities, the RTO must have authority to approve and disapprove all 
requests for schedded outages of transmission facilities to ensure that the 
outages can be accommodated within established rehbilfty standards. 
(Proposed 5 35.34 (i)(4)(iii))l cede too much or too little authority to the 
RTO? (page 149) 

This question assumes that transmission ownership and control are divorced 

from one another, which is not a market structure FPL supports. Today, Security 

Coordinators have the ability to review all transmission maintenance outage schedules 

and have the authority to request changes to planned and scheduled maintenance outages. 

If requested to alter a maintenance schedule, the transmission owner who is not the 

Security Coordinator is compelled to make every effort to comply with the request. The 

RTS proposal -- to have FPSC oversight of the Security Coordinator function -- should 

be sufficient to meet this facet of the operational authority characteristic. The other 

market structure that FPL believes should remain a viable option is a Transco. where 

ownership is not divorced from control. If the RTO is the transmission owner, Le., a 

Transco, it will have the responsibility and authority to perform outage coordination in a 
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manner that will have minimal impacts to the transmission grid. 

69. If the RTO requires a transmission owner to reschedule its planned 
maintenance, should the transmission owner be corgpensated for any costs 
created by the required rescheduling? 

Again, this question is based on an assumption about market structure that 

FPL does not support. That said, assuming thatan RTO has the authority to reschedule 

planned maintenance outages, the transmission owner should receive reimbursement for 

the incremental costs to reschedule the outage. 

70. Would it be feasible to create a market " i s m  to induce transmission 
owners to plan their maintenance so as to "lze reliability effects? (page 
149) 

Those incentives would exist under a Transco structure because ownership 

and operation of transmission would be combined, so that the entity responsible for 

reliability would also be responsible for scheduling maintenance outages. Likewise, the 

Pensinsular Florida RTS assures that the transmission owners responsible for scheduling 

maintenance outages are also responsible for reliability. The non-profit IS0 structure, 

which separates ownership and operation, creates the problem posed by this question. 

Moreover, liability for bad decisions by a non-profit RTO falls on the member 

transmission owners andor market participants. 

71. Should an RTO that is an IS0 have any authority to require rescheduling of 
[transmission] maintenance if it anticipates that the planned maintenance 
schedule will adversely affect power markets? (page 149) 
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The proper focus for the RTO is reliability; unless a reliability problem will 

result from a scheduled transmission outage, the RTO should not have the authority to 

reschedule maintenance. RTOs should not be trying to manage the performance of the 

market, which is simply a fom of regulation. 

72. If the RTO is a Transeo, UUI it manipulate its transmission maintenance 
schedules in a manner that hernrs competition? (page 149) 

This question a s s u m s  that a Transco would have an incentive to harm 

competition in the power markets. It would have no such incentive. While it may be 

theoretically possible for any kind of RTO to create congestion or harm competition 

through the scheduling of maintenance on the transmission system, a Transco would 

have no reason or incentive to do so. Presumably, F'ERC would not permit the Transco 

to design a rate that encourages it to create congestion or otherwise harm the market. An 

RTO that is not a Transco creates a greater risk of taking actions that harm competition 

because of its lack of economic accountability and because of its incentive to operate 

conservatively without regard to the effect on market costs. Conversely, this potential 

problem could not arise under the Florida Pensinsular RTS. The day-to-day oversight of 

the Security Coordinator function by the FPSC would eliminate this possibility. 

73. Should the RTO have some authority over generation maintenance 
schedules? If so, how much authority should it have? (page 150) 

RTOs, in any form, should not have authority over generation maintenance 
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schedules, other than to the degree necessary for transmission reliability. For example, 

the maintenance schedules of must-run generation may have to be coordinated with the 

RTO. RTOs also may need the authority to review and approve schedules for generation 

facilities that the RTO has under contract to supply ancillary services. If authority is 

given to RTOs for other than transmission reliability then the RTO. which is FERC- 

regulated, is directly regulating generation. Such authority would interfere with the 

provision of State-regulated retail service. 

74. Is it possible for a non-profit Is0 to establish similar incentive schemes 
[where transmission owners are rewarded or penaliaed for reliability of their 
faciIities1 for the transmission owners whose facilities it operates? (page 150) 

This question puts the IS0 into the role of regulating transmission owners. 

FERC does not have authority to transfer such regulatory functions to ISOs and it is 

should not propose such a result. The transmission owner certainly may propose a rate 

scheme that encourages reliability, and FERC could encourage such types of rates. 

75. Given that an RTO has responsibility for system reliability, what should be 
the extent of its liability for its actions? (page 153) 

Would this diirer dependhg on whether the RTO owns the facilities? (page 
153 j 

76. 

A primary flaw of not-for-profit RTOs is that such an entity is not financially 

liable for its actions. Because non-profit RTOs have no significant assets, reliability- 

related penalties, sanctions, judgments, damages, and the like imposed on such RTOs 
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ultimately are paid for by ratepayers andor other market participants. Also, if 

transmission assets are operated and controlled by a third-party, such as an ISO, there is a 

risk that transmission owners will not maintain interest in the transmission business, and 

will reduce their investment in such assets. With a non-profit RTO, the transmission 

business becomes a passive investment and transmission owners, being removed from 

the business of controlling their assets, will inevitably turn their attenticD $0 competing 

interests. Under the Peninsular Florida RTS the transmission owners continue to have 

incentives to build needed facilities. Facilities have been added in Florida throughout the 

1990s and several of the transmission owners have facility additions in their plans for the 

near future. 

One significant advantage of both the RTS and Transcos is the ability to hold 

the transmission owner liable and accountable for its actions. The Transco and RTS 

structures better align incentives and encourage a focus on the transmission business. 

Clear incentives and objectives will provide better results than a non-profit RTO. 

77. 

78. 

79. 

The FERC invitea commentem to address whether more specific guidance is 
require&. (page 139 

The FERC invites comments on how this standard can be made effective for 
RTOs that are ISCk (page 158) 

Are there lessons to be learned from the experience of qualifying facilities 
(QFs) under PURPA in getting interconnections to the grid that would be 
applicable to IS&? (page 159) 
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80. Should this standard be expanded to give the RTO the authority to review 
and approve all new interconnections (e.&, to connect new generators, to 
improve reliability, to increase trading opportunities with neighboring 
regions) or all transmission investments above s o w  threshold dollar 
amount? (page 159) 

Under the FPL RTS Proposal, unified operation of 'the regional transmission 

system is achieved without the creation of a large regional superstructure. New 

connections can be handled by the individual member transmission providers 

The Proposal provides that a Working Group will be formed to effectuate a 

"transparent, onastop shopping" Open Access Same-Time Infoxmation System (OASIS) 

for Peninsular Florida to replace the present arrangement where each utility has its own 

OASIS. The Working Group will develop new procedures and processes in order to 

improve the OASIS registration process and to create the one-stop shopping location for 

customers submitting requests for transmission service. In short, even though each 

Transmission Owner will continue to be responsible for assessing requests for 

transmission service on its transmission system, the OASIS will be the vehicle for 

coordinating transmission service requests and for communications to and from the 

customer. 

With respect to the OASIS registration process, it is envisioned that the 

registration process will be streamlined so that entities desiring to register for access to 

the OASIS will contact a single entity ("OASIS Administrator"). The OASIS 
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Administrator will coordinate with the applicable Transmission Owner to obtain the type 

of OASIS access requested by the customer (e.g., a customers may request transaction 

access and not have transmission service agreements in place, or a customer may not be 

an eligible customer for such access under the Transmission Owners’ Open Access 

Transmission Tariff). Also, the OASIS Administrator will coordinate with the - Transmission Owner for the addition and deletion of customer personnel who can have 

access to the OASIS. 

With regard to customer submittals for transmission service, a one-stop 

shopping system will be put in place that will allow customers to initiate a single request 

for transmission service on the OASIS, even though such request may require 

transmission service from two or more Transmission Owners. It is envisioned that the 

OASIS will be modified so that such request will be automatically refexred to the 

appropriate Transmission Owners for processing and approval. Subsequently, the 

response from each Transmission Owner to the transmission service request will be 

compiled by the OASIS system for communication to the customer as a single response. 

Such system and processes for submitting transmission service requests and receiving 

responses to such requests is efficient, non-duplicative, and accords with the 

requirements of FERC‘s open access transmission tariff. 
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The Working Group will also agree on the methodology and data used for 

calculating total transmission capacity (TTC) and available transmission capacity (ATC). 

TTC and ATC values will be posted on the OASIS and be made available to all 

interested entities. Further, since the methodology and data used by the Transmission 

Owners will be readily available to all other Trahsmission Owners, such results can be 

easily uuplicated and verified for correctness. Finally, the Working Group will develop 

procedures to update in a mom timely manner actual and projected and ATC values. 

lTC and ATC values will be subject to audit by the FPSC in its role as overseer, and the 

FTSC will also act as final arbiter in any disputes over the calculation or values of lTC 

and ATC. 

In summary, the streamlined, transparent, single-stop shopping modifications 

to the OASIS and the attendant procedures and process, coupled with a standard 

methodology and coIIIIIy)n data for the calculation of TTC and ATC values, should 

achieve the goals that the FERC is seeking to address in its proposed minimum function 

81. Would the requirement for a tariff with non-pancaked rates make the 
voluntary formation of RTOs more difficult because it might result in the 
potential for sudden and unacceptable transmission rate charges? (page 160) 

Is the severity of any such problem related to the scope and regional 
configuration of the proposed RTO? (page 160) 

82. 
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83. 

84. 

85. 

Does the use of so-called license.plate design allow the RTO to meet this 
requirement without cost-shifting? (page 160) 

Would the provision for a reasonable transition period help? (page 160) 

Even if there is mutual waiving of access charges, are there other pricing 
impediments to inter-regional trade (ag., differend in scheduling and 
curtailment conventions between regions) that are likely to impede trade? 
(page 161) 

Under the RTS Proposal, commencing on October 1.1999, transmission 

service will be discounted to effectively eliminate alleged pancaking of transmission 

rates across the systems of at least FPL and FPC, which should eliminate most rate 

pancaking within Peninsular Florida. Remaining pancaking would be eliminated if other 

transmission owners in Peninsular Florida were to agree to the RTS pricing formula 

The RTS pricing proposal is described in the response to questions 3 and 4 above. 

While the RTS addresses most rate pancaking, it should be recognized that 

this is not a panacea. The elimination of rate pancaking across broad regions may distort 

efficient decisions by failing to account for the higher costs associated with transmitting 

power across longer distances. Some methods for eliminating rate pancaking can also 

create situations where transmission owners do not recover their costs, to the extent that 

revenues from third party transmission services are included in the calculation of rates 

and those revenues are not allowed to be collected under the new regime. The use of 

license plate pricing for a reasonable transition period reduces, but does not eliminate 
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cost shifting and the under-recovery of costs. 

It is important to recognize that, SO long as the rates, pancaked or otherwise, 

recover no more than the revenue requirements of each of the transmission providers in 

the RTO, any changes in pricing arrangements must be a zero-sum exercise from the 

standpoint of the market as a whole. The FERC should therefore be flexible and 

receptive to pricing plans that move toward its minimum requirement l(b), whether or 

not that plan stems from a regional RTO administering its own tariff. 

86. 

87. 

88. 

89. 

90. 

91. 

The FERC invites comments on ita requirement that RTOs must be 
responsible for managing congestion with a market mechanism (page 164) 

Can decentralized markets for congestion management be made to work 
effectively and quickly? (page 165) 

Can the RTO’s role be limited to that of a facilitator that simply brings 
together market participants for the purpose of engaging in bilateral 
transactions to relieve congestion? (page 165) 

If not, will these markets require centralized operation by the RTO or some 
other independent entity? (page 165) 

How can an RTO ensure that enough generators will participate in the 
congestion management market to make possible a leasteost dispatch? (page 
16s) 

Are there any spedal considerations in evaluating market power in a 
congestion market operated or facilitated by an RTO? (page 165) 

FPL agrees that it is reasonable and appropriate to manage congestion with 

market-based mechanisms. However, this does not mean that the RTO must control or 
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dictate the mechanism to be used. Congestion management schemes typically provide 

the RTO generation redispatch authority. FPL does not support the transfer of this 

function to the RTO. As discussed above, the FERC has no authority under the FPA to 

require the transfer of dispatch authority to RTOs. FPL does not object to an RTO 

playing a facilitator role in this area. The Penimular Florida RTS has the flexibility to 

accommodate market solutions to conshaints. such as those recently approved by the 

FERC in NERC's Pilot Redispatch RogramY 

The other serious problem with allowing an RTO to control congestion is the 

issue of native load rights and priorities. Virtually any congestion management scheme 

will intrude on native load rights because of the RTOs authority to operate the 

transmission grid for all services. The transmission loading relief procedures that FERC 

has required to be filed evidence the fact that congestion management schemes are likely 

to intrude on native load rights. 

92. The FERC seeb comment on whether such an additional implementation 
time period is warranted (FERC proposes to allow up to one year after start- 
up for this function), and whether one year Is an appropriate additional time 
period. (page163 

The FERC seeks comment on whether such an additional implementation 
time period b warranted, and whether three years is an appropriate 
additional time period. (page 168) 

93. 

North American Electric Reliability Council, 85 FEXC 1 62,353 (1998). 

-53- 



If and to the extent that RTOs operate centralized congestion management 

regimes, such regimes should not have to be implemented within a set time frame, as 

artificially-imposed deadlines are likely to raise costs and reduce effectiveness. Solutions 

for dealing with interregional parallel flows involve wide-scale cooperation and may be 

difficult to negotiate. Thus, an artificial deadline for implementation is not warranted. 

94. 

97. 

98. 

The andllary service polidea in Order NOA 888 and 889 were developed for 
transmission providers that were generally vertically integrated utilities. 
There was an expectation that they would be able to provide many of the 
generation based ancillary services from their own generating resources. An 
RTO by definition will not own any generating resources. Does this 
difference necessitate a different set of ancillary service requirements for 
RTOs? (page 170) 

The FERC requeds commenters to address whether these are minimum 
requirements needed to ensure that the RTO can saw its obligation to 
maintain targeted levels of reliability. (page 171) 

Would it be feasible for the RTO to maintain reliability with less authority? 
(page 171) 

An RTO’s responsibility for ancillary services should be limited to its 

obligation to operate a reliable transmission system. If possible, the RTO should only 

bear responsibility for providing the non-competitive ancillary services and should 

require users to purchase or self-provide the other, competitive services. 

95. Are there other ancillary services, in addition to scheduling, system control 
and dispatch, and reactive supply and voltage control from generation 
sources, for which the self-supply option should be eliminated? (page 170) 
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FPL believes that FERC has properly identified the potentially competitive 

ancillary services for which there should be a self-supply option. 

96. Under what circumstances can the RTO’s obligation as the ancillary services 
supplier of last resort be eliminated? (page 170) , 

As long as ancillary services can be provided by the competitive market, there 

is no reason that the RTO should be the supplier of last resort. The market should remain 

free of interference from the RTO. If necessary for reliability, suppliers could compete 

with one another to be the supplier of last resort at a market-determined price. 

99. 

100. 

101. 

102. 

103. 

The FERC invites comments on the use of market mechanism to support 
overall system balancing and imbalances of individual transmission users. 

Is it feasible to rely on markets to support a function that is 50 time-sensitive? 

Can such markets be made to function effidently if the RTO is not a control 
area operator? 

For the imbalances of individual transmission customers, should a distinction 
be made between loads and generators? 

Should customers have the option of paying for all imbalances in such a 
market or only imbalances within a specired band? 

The Peninsular Florida RTS proposal does not envision the creation of an 

RTC) to balance generation and load or otherwise operate the electric system. If an RTO 

is created that is the system operator, it would require access to generation in order to 

balance load in real-time. However, such access and control should be limited to load 

balancing and other services necessary for reliability reasons. FPL believes that a spot 
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market for energy should be a part of the market structure, but does not believe that the 

RTO should necessarily run the spot market or be the exclusive provider of spot market 

services. 

104. The proposed requirements are arguably based on &e presumption that an 
RTO wiU be a non-profit, system operator that does not own any facilities. 
The requirements may not be appropriate for a for-profit Transeo that owns 
facilities that it operates. Therefore, a threshold question is: what should be 
the market monitoring role, if any, of an independent, for-profit Transro? 
(page 181) 

105. Is it reasonable to expect that such an RTO could be objective in its 
assessments? (page 181) 

106. If the RTO is an EO, do its monitoring activities need to be further insulated 
to ensure independence and objectivity? (page 181b 

107. For example, should monitorlug be performed by one or more individuals or 
organizations that are funded by the RTO but that have the right to h e  
reports without the RTO's approval? (page 182) 

There is no inherent problem with for-profit Transcos participating in a 

proper system of market monitoring. However, the monitoring system, whether for ISOs 

or Transcos, should be limited to monitoring the market to the extent necessary to assure 

that the RTO has sufficient authority to maintain reliability. and reporting to FERC and 

affected agencies any design flaws or market abuses that affect the RTOs ability to 

perform its functions. The monitoring system should not be a form of backdoor 

regulation, and therefore, the RTOs role should not include investigative or sanctioning 
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authority. If FERC believes that more aggressive market monitoring is necessary in the 

early years of RTO formation, it should perform this function together with responsible 

state regulators, each acting within the scope of its regulatory jurisdiction. 

108. Some argue that RTOs should not be charged with any monitoring 
responsibilities particularly with respect to market power abuses. They 
argue that the antitrust laws and the FERC offer sufficient protection against 
competitive abuses. Others have argued that RTOs are somewhat akin to 
organized stock exchanges and the FERC should follow the SEC precedeut of 
requiring extensive and sophisticated market monitoring by all  of the 
organized exchanges. Are there features of electricity and transmissiom 
markets that argue for imposing similar market monitoring responsibilities 
on RTOs? (page 184) 

109. Should the FERC rely on RTOs as the "fmt line of defense" for detecting 
both design flaws and market power abuses? (page 184). 

110. If this were the FERC's approach, what would be an appropriate role for the 
FERC in market monitoring? (page 185) 

111. If the RTO is operating one or more markets (ag., ancillary services), is it 
reasonable to expect that it can perform an objective seU-as9essment? (page 
185) 

112. Is there a difference in the market monitoring that the FERC can expect 
from RTOs? For example, if the RTO proposes to take a market position in 
secondary transmission rights, is it plausible to expect that the RTO can 
perform an objective assessment of this market? (page 185) 

RTOs should not be involved in routine anti-trust type investigations of 

market behavior. RTOs are private entities, run by individuals appointed by a private 

board, and not by officials elected by the public or appointed by elected officials in 
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accordance with law. As such, RTOs do not have the necessary authority or 

accountability to determine what is acceptable behavior in a competitive market. 

Moreover, as there are no concrete or understandable standards of conduct by which 

RTOs are to review the day-to-day business judgments of market participants, granting 

RTOs a roving commission to identify and motout bad conduct raises serious due 

process concerns. In addition, RTOs, including for-profit Transcos, should be permitted 

to take market positions in secondary transmission rights, which suggests that they 

should not have a substantial market monitoring role. 

It should be pointed out that stock exchanges under SEC jurisdiction are 

private for-profit businesses, whose employees and directors are not precluded from 

having a financial interest in market participants. If FERC is comfortable with emulating 

the SEC regime, it should not have any objections to a for-profit Transco whose 

employees and board members have financial interests in electric power market 

participants. 

113. Since the success of retail competition will often depend critically on the 
actions of RTOs, what should be the role of state commissions in market 
monitoring? (page 185) 

The role of state commissions in market monitoring should be largely 

dependent on the type of regional structure adopted. Under the Peninsular Florida RTS, 

the role of the FPSC includes monitoring of certain transmission functions. What is 
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different from that contemplated in the NOPR is that the individual entities in Peninsular 

Florida will continue to do their own transmission planning and control area operations 

through a highly coordinated process, with on-site oversight by the FPSC or its 

independent contractor. FPL believes that this is a cost effective solution, one where the 

FPSC will serve as the body that assures that efficient and nondiscriminatory 

transmission service is provided to all transmission customers in Peninsular Florida. 

\ 

114. The FERC welcomes estimates of the amount of money spent by IS@ to 
monitor markets and their assessments as to whether they will need to spend 
more or less money in the future. (page 186) 

A document recently filed at FERC shows that the California IS0 estimates 

that $1,780,000 will be spent on market surveillance in Califomiain 1999.u FPL is 

concerned that FERC expects RTOs to become regulators and the costs expended on 

RTO monitoring functions will spiral upward such that RTO members will be paying the 

IS0 millions of dollars to regdate it in addition to the millions they pay FERC through 

the annual charge. Under the RTS proposal, with the FPSC having a monitoring role, 

FPL would expect that costs would be significantly lower than under an RTO structure. 

115. For abuses that arise from market power, should the RTO's role be limited to 
detectiug and describing the abuses ? (page (186) 

lp/ 
2730, (tiled April 30.1999). 

Analytical Support for Cal.$omia I S 0  Grid Management Charge at 63, Dkt. No. ER99- 
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117. 

118. 

119. 

120. 

121. 

If the market power has structural causes, what role should the RTO have in 
developing structural solutions? (page 186) 

Should RTOs that are ISOs be required to make regular assessments aq to 
whether they have sufficient operational authority?‘ (Pages 186-187) 

The FERC seeks comment on whether RTOs should be allowed to impose 
penalties and sanctions. (page 187) 

Should the penalties be limited to viol&ions of RTO rules and procedures? 
(page 187) 

Should the RTO be allowed to impose penalties for the exerck of market 
power? For example, should the RTO’s penalty authority be limited to 
collecting liquidated damages? (page 187) 

If an RTO is created, its market monitoring should be limited to (1) making 

assessments as to whether it has sufficient operational authority to maintain reliability, 

and (2) reporting on market structure problems that it identifies in the course of its 

operations. RTOs should not be involved in conducting routine investigations of market 

participants’ behavior or in the imposition of sanctions and penalties. RTOs are private 

entities, not governmental regulatory bodies. 

116. In the case of locallzed market power (e.g., generating units that must run for 
reliability reasons), should the RTO have the authority to take corrective 
actions? (page 1W 

FPL believes that localized market power issues are likely to arise only where 

there is retail competition. Where a utility such as FPL is scheduling its own generating 

resources to serve native load under traditional cost-based rates, there is little chance that 
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any generator(s) will be declared must-run. In any event, it is FERC’s role to ensure that 

local market power is mitigated. The RTO should not have the authority to dictate the 

manner in which local market power issues are dealt with. Neither should the RTO be 

authorized to dictate the rates, terms, or conditions of conmc& for must-run generation. 

These matters should be handled through FERC review of jurisdictional contracts under 

Section 205 of the FPA. 

122. Should this reporting requirement be limited to producing reports only when 
a specific problem is encountered? Or should RTO’s be required to make 
periodic reports that assess the state of competition and transrmss ionaccew 
even in the absence of specilie problem? (page 187) 

Any RTO reporting of market power abuses and market design flaws should 

be limited to notifying the FERC and affected regulatory authorities of specific problem 

that the RTO has encountered in performing its functions. As noted above, if FERC 

believes that it is necessary in the initial stages of RTO formation to initiate a more 

comprehensive monitoring re*, it should create a separate entity and delegate to that 

entity specific authority and specific standards for performing such monitoring 

responsibilities. 

123. The FERCseeks comment on whether three pears is M appropriate amount 
of time for implementation of this function. (page 192) 

Three years is an appropriate amount of time in which to implement this 

function. 
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124. The FERC is interested in receiving comments regarding an open 
architecture policy to ensure that initial RTOs can develop. What flexibility 
needs to be built into RTO contracts? (page 194) 

It is essential that utilities retain the right to terminate participation in a non- 

profit RTO in order to form a Transco. 

125. What regulatory flexibility is needed from the FERC as part of an open 
architecture policy? (page 194) 

The FERC should encourage flexibility and innovation in developing 

structures for the transmission business rather than trying to prescribe particular 

preconceived preferable altematives. There is insufficient experience with 1.50s for 

FERC to be overly prescriptive in defining these entities. 

126. In which areas of RTO organization or operations b it especialIy important 
for the FERC to expect improvement? (page 194) 

127. The FERC proposes to continue its flexibility in allowing the recovery of 
current sunk transmission costs as transition mechanlsnrp to single rates if 
proposed by RTOs, induding the license plate approach as well as other. 
The FERC requests comment regarding whether the license plate approach 
to fmed cost recovery is an appropriate long-term measure. (page 1%) 

The RTS contains an alternative pricing mechanism that achieves the benefits 

of RTOs at substantially lower cost and without requiring a significant restructuring of 

the transmission business and transfer of authority from the States to the FERC. FPL 

believes that the RTS provides a superior benefit as compared to the RTO s"cture 

envisioned in the NOPR. The latter is appropriate for those regions that already have or 
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have 

128. 

129. 

130. 

131. 

132. 

133. 

134. 

135. 

136. 

137. 

138. 

I committed to form a centralized power pool. 

The FERC intends to be flexible in reviewing pricing innovations, and ask 
for comments as to what speeific requirements, if any, may best suit its RTO 
goals. (page 197) 

The FERC seeks comments on applying PBR ( p e r f o k c e  based 
ratemaking) to RTOs. Should PBR be voluntary or applied to all RTOs? 
(page 198) 

What degree of regulatory scrutiny would a PBR regime require? (page 198) 

In addition, the FERC seeks comment on the specifics of how PBR would be 
applied effectively to an RTO. For productivity incentives, what 
productivity objectivea should be adopted and how should productivity be 
meesured? (page 198) 

How would a revenue cap or a price cap be set? (page 198) 

What intermediate adjustments to the cap should be allowed? (page 198) 

How often should base costs be examined? (page 198) 

Is it appropriate to allow a higher ROE as a means of sharing the benefits 
created by RTOs or should higher ROES be limited only to increasea in risk? 
(page 199) 

Is the risk of transmission capital recovery increased or derrerrsed by 
transferring transmission facilities to an RTO from a vertically integrated 
f i i ?  (page199) 

Another incentive that could be considered would be to keep transmission 
rates at current levels and allow participating RTO transmission owners to 
keep the beneflts from cost savings over time or to lower tn”IW ‘ ionrates 
partly while owners keep part of the benefits. Would such treatment 
encourage better performance? (page 199) 

S i a r l y ,  the recovery of capital start-up costs of RTO participation could 
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139. 

140. 

141. 

142. 

143. 

144. 

145. 

be accelerated as weU Is it appropriate to allow such accelerated recovery as 
an incentive to transfer transmission facilities to an RTO or should capital 
recovery periods continue to be based on the useful life of transmission 
facilities? (page 200) 

Is industry restructuring and the potential introduction of distributed 
generation technology likely to affect the risk d t e d  with transmission 
investment recovery periods? (page 200) 

The FERC seeks comments on whether to entertain case-by-case proposals of 
rate incentive treatments for RTO participants. Will transmission owners 
respond to incentives, and will incentives be sufficient to achieve our 
objective of RTO formation? (page 201) 

Which incentives are most likely to be successful in so doing? (page 201) 

Are there spoeiflc f o m  of incentive pricing that are inappropriate and 
problematic? (page 201) 

Are safeguards needed if the FERC decides to allow iucentive treatments? 
(page 201) 

In justifying a proposed rate treatment, should an RTO be required to 
demonstrate that its benefits are likely to outweigh the pecuniary "costs" of 
the proposal? (page 201) 

Would certain incentive pricing encourage RTOs to favor capital-based 
resource decisions (at the expense of more efficient alternatives) or to favor 
transmission solutions over alternative ways of relieving particular 
transmission constraints? (page 201-202) 

FERC needs to recognize that virtually no new transmission is being built in 

the U.S. to support increased regional and interregional trade and the interconnection of 

new generators. Incentive rates of various kinds should be used to encourage the 

efficient and cost effective operation, planning, and expansion of a region's transmission 
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system. Pricing incentives will be most effective if the party being targeted is the party 

responsible for the operation, maintenance, planning, and expansion of transmission 

facilities. Thus incentives will have the greatest impact for T&scos or under alternative 

solutions such as the Peninsular Florida RTS. It is inconsistent for FERC to offer 

incentive pricing and then propcse to take away from transmission owners the right to 

make Section 205 filings to change thek rates, which is necessary to put in place 

incentive rates. 

The FERC should be innovative in the use of combinations of incentives. By 

allowing rates that incorporate multiple incentives, the FERC can promote development 

of the most efficient system rather than favoring any single solution. The FERC needs 

incentives that respect and promote the cost-effective expansion of the transmission 

infrastructure so that required transmission facilities are planned and built. Incentive 

rates of return and accelerated depreciation cost recovery periods are two types of 

incentives that will help attract capital investment - especially in cases where the 

investment and liability for resources are decoupled from the operational control of those 

resources. 

146. The FERC also seeks comment on whether and how public power 
transmission owners that participate in RTOs could benefit from flexible 
ratemaking and incentive pricing treatments. (page 202) 

147. The FERC requests comments that identify issues that public power entities 
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and others face regarding RTO participation and that suggest ways the 
FERC might facilitate their resolution. (page 203) 

148. The FERC solicits comments on the extent to which IRS Code restrictions 
may limit the transfer of operational control or other f o r m  of control, or 
ownership, of public power transmission fadties to a for-profit T r a m .  
(page 204) 

149. What impact would IRS Code restrictions have on public power 
participation in other forms of an RTO? (page 204) 

150. While iRS Code restrictions might prevent h e  of additional tax-exempt 
bonds for transmission expansions made in accordance with RTO 
participation, are non-tax exempt forms of financing a viable option for 
public power partiapation in selected transmission additions? (page 204) 

151. In addition to private use restrictions, are there other restrictions on public 
power institutions that may limit their participation in RTOs? For example, 
to what extent would state or local charter limitations, prohibitions OD 
participating in stock-ownhg entities, or the current policies of various local 
regulatory entities affect or impede full public power participation in RTOs? 
(page 204) 

152. Are there some form of assodate membership or partiapation in RTOs, or 
other spedal  accommodations, that the FERC should consider to make it 
more feasible for public power entities to overcome obstacles to participation 
in RTOs? (page 204) 

153. The FERC seeks comment on legal restrictions or other considerations 
regarding the PMAs that prevent their participation in RTOn For example, 
Bonneville Power A d ” t i o n  and other entities in the Pacific Northwest 
may face unique drclllnstances that may affect RTO formation in that area 
(page 204-20s) 

154. How can the FERC help overcome any such limiting factors to full RTO 
formation? (page 205) 

Participation by public power is crucial to the success of the RTS proposal. 
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Because Florida does not have retail competition, the primary beneficiaries of the RTS 

proposal will be public power entities. Those entities and their suppliers will be able to 

wheel power over multiple system at a significantly cheaper rate, there will be more 

coordination in transmission planning, and there will be additional oversight to eliminate 

any lingering appearance of discrimination. . 

FPL questions whether the alleged threat of the loss of tax exempt financing 

is credible. Temporary Treasury Regulations on public versus private use already 

provide a broad exemption for transmission facilities providing open access service.u In 

any case, the loss of tax-exempt status, if it were to occur, would have to be weighed 

against the benefits of improved transmission access, which public power entities claim 

to be substantial. Generally, if public power entities wish to participate in robust, 

competitive generation markets, they must be willing to participate fully and on a level 

playing field. 

155. What is the appropriate treatment of existing t"ission agreements when 
an RTO is formedl (page 205) 

156. In the IS0 filings that the FERC has acted on to date, it has evaluated 
various"transition plans" regarding existing contracts on a case-by-case 
bask At this juncture, the FERC does not intend to resolve this issue 
generically but instead propose to confine its policy to addressing this issue 
on an RTO-by-RTO basis. The FERC solicits comments on this approach. 

y/ 63 Fed. Reg. 3259 (Jan. 22,1998). 
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(page 206) 

157. How critical is this concem to transmission owners' and others' decisions on 
whether to support RTO formation? (page 206) 

158. Is the financial impact of giving up an advantageous transmission 
arrangement significant enough to act as a disincentive to RTO membership? 
(page 206) 

The FERC has expressed a policy in favor of the retention of existing 

contracts, but then, in contravention of that very policy, has stated that al l  contracts 

which result in rate pancaking should be terminated. Of course, because pre-existing 

contracts were entered into during a period when rate pancaking was accepted policy, the 

FERC's rulings have meant that most pre-existing contracts must be terminated. In 

addition, the termination of pre-existing contracts often means that the transmitting utility 

will not recover its full cost of service because the revenues from third party transmission 

agreements are typically included in the calculation of revenue requirements used to 

establish rates. Finally, FERC needs to be consistent in its policy. Any time a 

contractual relationship is terminated in favor of service under an RTO taxiff. one party 

will benefit and the other will be harmed. 

159. The FERC is also concerned about impediments to transactions between 
existing t 
encourages existing transrmss ' ion entities to consider ways to reduce any 
impediments to transactions among them and direct them to provide the 
FERC with a progress report by January 15,2001. The FERC seeks 
comment on this issue. (page 208) 

' don entities, as well as any future RTOs. It therefore 
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160. The FERC invites the comments of Canadian and Mexican authorities on 
these and other issues. (page 209) 

NIA 

161. To what extent should transmission owners who do not participate in their 
region's RTO share in those benefits? (page 209) 

162. Would it be appropriate to allow RTO members to provide transmission 
service at individual system rates to non-participating transmission owners 
located in the RTO region, thereby denying non-participants the benefits of 
non-pancaked transmission rates? (page 209) 

163. The FERC seeks comment on the treatment by an RTO of non-participating 
transmission owners in the RTO region. (page 209) 

' 

FPL agrees that, where an RTO or other transmission structure such as the 

RTS has been created in a region, those transmission owners in the region that have 

chosen not to participate in the RTO or other structure should not be permitted to obtain 

the benefits that the RTO or other structure provides. FERC should not allow some 

entities to escape this requireant because they are not public utilities under the FPA or 

based on allegations of adverse financial impacts, such as the loss of tax-exempt 

financing. The use of tax-exempt financing to lower costs represents a choice (available 

to some entities but not others) that can and should be weighed against the benefits of 

participation in the RTO. Entities should not have the choice of having it both ways by 

avoiding participation in the RTO while taking advantage of the benefits of that RTO. 

164. The F'ERC requests comments on whether it should provide for expedited or 
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streamlined procesSing procedures for Section 203 transfers of jurisdictional 
facilities to RTOs that meet the characteristics and functions of the Final 
Rule, and for the related Section 205 transmission rates, terms, and 
conditions. (page 210) 

165. The FERC also welcome speCiac suggestions regarding how it can further 
expedite or streamline its procedures. (page 210) 

The FERC should provide for exped&d or streamlined procedures for 

approval of any regional transmission arrangement that resolves the problems listed in 

response to Questions 13-20 above, whether or not those arrangements involve the 

formation of an IS0 or Transco. 

166. Given that a power exchange is useful, should it be part of an RTO or 
otherwise assodated with an RTO? (page 213) 

167. If an area has more than one PX, should the PXs have equal standing before 
the RTO? (page 213) 

170. Is it feasible for an RTO to operate a spot energy market without 
compromising its ability to provide non-discriminatory transmission service 
to all market partidpants? (page 213) 

171. If a PX is operated by a non-RTO entity, is there a need to require certain 
specified form of coordination between the two organizations? (page 213) 

Although PXs may be a useful market device, they should not be required as 

part of an RTO. F i t  when a PX takes a non-profit form or has a special status (Le.. 

captive customrs), the costs arc likely to spiral. This is the case in California, where the 
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start-up costs for the PX were approximately $100 mi1lion.u Several competitive PXs, 

none of which is subsidized by the RTO or by ratepayers, provide a better model. 

However, if the RTO includes operating functions, it should be permitted to acquire 

energy as and to the extent necessary to maintain the reliabilit); of the electric system 

168. Is an organized PX n m  for suEEe98N retail competition? (page 213) 

No, not necessarily. While a level playing field for all participants is 

necessary for successful retail competition, FPL is not convinced that an organized PX is 

the only way to accomplish this. In any case, it is up to the Florida legislature to decide 

the structure of any retail competition initiative for the state of Florida. 

169. If an RTO operates congestion markets and balancing markets, are there 
efficiendes to be gained by allowing or encouraging the RTO to operate day 
ahead or hour ahead energy markets? (page 213) 

FPL does not support an RTO model under which the RTO is responsible for 

system operations and m s  a congestion market. 

172. Would regional workshops advance RTO formation? (page 215) 

173. Under whose auspices should regional workshops be held? (page 215) 

FPL does not perceive the need for new FERC-sponsored workshops. The 

FPSC has already convened a process for reviewing the need for new transmission 

See Direct Testimony of L.M. Miller at 3. FERC Dkt. No. ER98-210 (filed January 30, 
1998). (explaining that PX startup and development costs were $96,277,000). 
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structures in Florida beyond the requirements of Order 888, and this process should be 

allowed to go forward without FERC intervention. 

174. Would it be beneficial to have the FERC's Dispute ]Resolution Service staff  
facilitate discussions regarding RTO formation? (page 215) 

On a purely voluntary basis, the assistance of FERC Dispute Resolution staff 

may be helpful in a particular region and with respect to particular issues. 

175. Should the FERC staf2 be made available to attend meeting convened by 
others? (page 215) 

If a meeting to discuss an RTO or other proposal is open to the public, FERC 

Staff should be free to attend 

176. If the FERC staff convenes workshops, in how many cities should meetings 
be convened and how should the citiea be chosen? (page 215) 

177. Would the three U.S. interconnections be appropriate starting points? (page 
215) 

FPL supports a Florida solution to remaining transmission issues and does not 

support the formation of broader regional workshops or meetings. 

178. Would partidpation by the FERC staff  aid or stifle negotiations on RTO 
development? (pap215) 

FPL is concerned that FERC Staff might not be open to alternatives like the 

RTS because it does not coincide with the RTO model set forth in the NOPR. 

179. The FERC seeks comment on whether the Nlng requirements discussed 
above are inconsistent with or otherwise would inhibit voluntary 
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participation in RTOs. 

180. The FERC also seeks comment on whether it needs to generically mandate 
RTO participation by all public utilities to remedy undue discrimination 
under sections 205 and 206 of the F'F'A. (page 218) . 

As discussed in the response to Questions 3and 4 above, FERC does not have 

authority to mandate RTO participation. 

182. In considering what actions might be appropriate if a utility fails to 
voluntarily join an RTO, the FERC seeks coament on whether market-based 
rates for generation services could continue to be justif¶& for a public utility 
that does not participate in an RTO, whether a merger involving a public 
utility that is not a member of an RTO would be consistent with the public 
interest, whether non-participants that own transmission facilities should be 
allowed to use the non-pancaked transmission rates of the RTO participants 
in that region, whether transrmss ' ion service provided by a transmitting 
utility need to be under RTO control to saw the discrimination standards 
of sectiom 211 and 212 of the F'PA, and whether a public utility's lack of 
participation would otherwise be in violation of the FPA. (page 219) 

3 

In essence, this question asks what sanctions the FERC ought to levy against 

utilities that choose not to participate in "voluntary" RTOs. As is discussed in Question 3 

above, the FERC does not have the authority to require utilities to join RTOs; 

accordingly, it would be inappropriate for the FERC to levy sanctions against a non- 

participating utility, other than to deny it the benefits of an RTO established in its own 

region. Moreover. this question assumes that the formation of RTOs is necessarily the 

best result for a particular region. FPL believes that its RTS proposal is a superior option 

that will eliminate perceived remaining problems while avoiding the expense and 
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bureaucracy associated with forming an RTO. In short, rather than fashioning sanctions 

for utilities that decline to participate in a one-size-fits-all RTO solution, the FERC 

should be examining whether a utility is participating in a regi'on-wide solution to the 

problems the FERC has identified. The Peninsular Florida RTS proposal, detailed 

above, is one example of a non-RTO approach €hat addresses and resolves those 

problems. 

183. How should the FERC consider the effldency, reliability, and diserirmn ' ation 
i m p l i ~ a t i ~ ~  of RTO non-partidpation? 

184. How should the FERC consider non-participation by utilities that constitute 
"holes" in an RTO region? 

See response to Questions 146-154. 
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