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August 30, 1999

Ms. Blanca S. Bayo, Director
Division of Records & Reporting
Florida Public Service Commission
2540 Shumard Qak Bouievard
Tallahassee, Fl. 32399-0850

Re: GTE Florida Incorporated v. Joe A. Garcia, etc., et al.
Docket No. 980986-TP

Dear Ms. Bayo:

Please find enclosed for filing two copies of GTE Fiorida Incorporated’s Notice of
Administrative Appeal in reference to the above matter. A copy of this Notice and the
required $250.00 filing fee have been provided to the Clerk, Supreme Court of Florida.

GTE Florida Incorporated intends for the full record to be supplied to the Supreme Court
of Florida. This request includes all Staff Recommendations and associated
AFA Commission Agenda Conference transcripts. These matters are legally a part of the
AFP record pursuant to Citizens of the State of Florida v. Beard, 613 So.2d 403 (Fla. 1992).
CAF ____ Accordingly, GTE Florida Incorporated will not be filing any further pleadings pursuant to

ga‘%’ —~———gyle 9.200, Florida Rules of Appellate Procedure.
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Ms. Blanca S. Bayo
August 30, 1999
Page 2

Copies of this filing have been provided to the parties of record to the proceeding below.
If you have any questions concerning this matter, please feel free to contact me at 813-
483-2617.

Very truly yours,

.

Kimberly aswA;IW

KC:tas
Enclosures

c: Mr. Sid J. White, Clerk
Supreme Court of Florida



ORIGINAL

BEFORE THE FLORIDA PUBLIC
SERVICE COMMISSION
DOCKET NO. 980986-TP

GTE FLORIDA INCORPORATED,
Appeliant,
V. NOTICE OF ADMINISTRATIVE APPEAL

JOE A. GARCIA, etc., et al.,

Appellees.

N Mt st s ot S S nama? St raat®

NOTICE IS GIVEN that Appeliant GTE Fiorida Incorporated (“GTEFL”) appeals to
the Supreme Court of Florida the Public Service Commission Order numbered PSC-99-
1477-FOF-TP, rendered July 30, 1999, in the above-captioned docket. A conformed copy
of that Order is attached pursuant to rule 9.910(d).

The Order being appealed is a final order requiring GTEFL to pay to Intermedia
Communications, Inc. (“ICI") reciprocal compensation for Internet calls placed by
subscribers of GTEFL and routed through Internet Service Providers that are subscribers
of ICI.

On August 27, 1999, GTEFL filed an action challenging the same Order in the United
States District Court for the Northern District of Florida. GTEFL believes that jurisdiction
properly lies in that court and, therefore, files this Notice only to preserve its rights in the
unlikely event the federal action is dismissed for lack of jurisdiction. Accordingly, GTEFL
intends to move to have this appeal held in abeyance pending the resolution of the federal

action.
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Respecitfully submitted on August 30, 1999.

Kimberly
Florida Bar No. 0874310

Post Office Box 110, FLTC0007
Tampa, FL 33601

(813) 483-2617

Patrick F. Philbin

Daryl Joseffer

Kirkland & Ellis

655 Fifteenth St., N.W., Suite 1200
Washington, DC 20005

(202) 879-5000

Counsel for Appeilant GTE Florida Incorporated
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that copies of the foregoing Notice of Administrative Appeal

were hand-delivered(*) or sent by U.S. mail(**} on August 30, 1999 to the following:

Staff Counsei(*)
Florida Public Service Commission
2540 Shumard Oak Boulevard
Tallahassee, FL 32399-0850

Donna L. Canzano(**)
Patrick Knight Wiggins
Wiggins & Villacorta, P.A.
2145 Delta Boulevard, Suite 200
Tallahassee, FL 32302

Scott A. Sapperstein(**)
Intermedia Communications Inc.
3625 Queen Palm Drive
Tampa, FL 33619

Kimbérly Caswell
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STATE OF FLORIDA

Div1siON OF RECORDS & REPORTING
BLANCA S. BAYO

DIRECTOR

(850)413-6770

Commissioners:

JOE GARCIA, CHAIRMAN
J. TERRY DEASON
SUSANF. CLARK

JULIA L. JOHNSON

E. LEON JACOBS, JR.

Public Serbice Commission

CERTIFICATE

I, BLANCA S. BAY(), Director of Records and Reporting, Florida Public
Service Commission, do hereby certify that I am the duly appointed custodian of the
official records of said Commission and, in that capacity, do certify that the attached
is a true and correct copy of Order No. PSC-99-1477-FOF-TP on Arbitration of
Interconnection Agreement, issued July 30, 1999 in Docket No. 980986-TP.

WITNESS my hand and the seal of the Florida Public Service Commission
this 26th day of August, 1999.

BLANCA S. BAYO

(SEAL)

CAPITAL CIRCLE OFFICE CENTER * 2540 SHUMARD OAK BOULEVARD * TALLAHASSEE, FL 32399-0850

An Affirmative Action/Equal Opportunity Employer I
PSC Website: www.scri.net/psc Internet E-mail: contact@psc.statgl.g U 3 3 iy




BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Request for arbitration DOCKET NO. 980986-TP
concerning complaint of ORDER NO. PSC-99-1477-FOF-TP
Intermedia Communications, Inc. ISSUED: July 30, 1999

against GTE Florida Incorpcrated
for breach of terms of Florida
partial interconnection
agreement under Sections 251 and
252 of the Telecommunications
Act of 1996, and request for
relief.

The following Commissioners participated in ‘the disposition of
this matter:

J. TERRY DEASON
SUSAN F. CLARK
JULIA L. JOHNSON

ORDER_ON ARBITRATION OF INTERCONNECTION AGREEMENT

BY THE COMMISSION:

On August 3, 1998, Intermedia Communications, inc.
{Intermedia) filed a complaint against GTE Florida Incorporated
(GTEFL) for breach of the parties’ Interconnection Agreement.
Based on the initial complaint and GTEFL’s response, this matter
was set for hearing.

On February 26, 1999, the FCC released Order FCC 89-38 in CC
Docket No. 96-98, 1its Declaratory Ruling on Inter-Carrier
Compensation for 1ISP-bound Traffic and Notice of Proposed
Rulemaking in CC Docket No. 99-68. In light of this FCC Order, the
parties to this proceeding informed the Commission of certain
procedural stipulations by letter dated March 2, 1999. The parties
agreed to stipulate all of the prefiled testimony into the record,
waive their right to cross-examination on that testimony, file
supplemental, prefiled testimony by March 12, 1999, cancel the
hearing set for March 9, 1999, and file briefs as originally
scheduled. This request was granted by Order No. PSC-99-0458-PCO-
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ORDER NO. PSC-99-1477-FOF-TP
DOCKET NO. 980986-TP
PAGE 2

TP, issued on March 4, 1999. In accordance with the parties’
stipulation, supplemental testimony was filed on March 9, 1999,
addressing the effect of the FCC’s Declaratory Ruling on reciprocal
compensaticn.

The 1issue before us 1s whether, under the parties’
Interconnection Agreement, GTEFL and Intermedia are required to
compensate each other for transport and termination of traffic to
Internet Service Providers (ISPs). It is Intermedia’s position
that the term "local traffic”, as wused in the parties’
Interconnection Agreement and as construed consistently by numerous
regulatory bodies, contemplates calls from end users to ISPs both
originating and terminating within GTEFL's local service area.
Intermedia believes that GTEFL has breached . the parties’
Interconnection Agreement and should be required to pay Intermedia
for terminating local traffic under the reciprocal compensation
provisions of the Agreement.

It is GTEFL’s position that the FCC has ruled that ISP traffic
is jurisdictionally interstate and that GTEFL never agreed to
include ISP traffic within the Agreement’s local traffic
definition. Further, GTEFL argues, there 1is no basis for
subjecting this non-local traffic to reciprocal compensation
obligations that the Agreement applies only to local traffic.

As stated above, the issue before us is to determine whether,
according to the terms of their Interconnection Agreement,
Intermedia and GTEFL are required to compensate each other for
transport and termination of traffic to ISPs. In order for such
reciprocal compensation to apply, traffic to ISPs must be
considered “local traffic” as that term is defined in the parties’
Agreement. We have addressed this issue previously 'in other
similar cases. (See Docket Nos. 971478-~TP, 980184-TP, 980495-TP,
980499-TP and 981008-TP) In making our decision in these earlier
cases, we did not make a determination cn the generic question of
the jurisdictional nature of ISP traffic. In the first complaint
(Dockets 971478-TP, et al), we stated:

...[Iln this decision we only address the
issue of whether ISP traffic should be treated
as local or interstate for purposes of
reciprocal compensation as necessary to show
what the parties might reasonably have
‘intended at the time they entered into their
contracts. Our decision does not address any
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ORDER NO. PSC-99-1477-FOF-TP
DOCKET NO. 980986-TP
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generic questions about the ultimate nature of
ISP traffic for reciprocal compensation
purposes, or for any other purposes. (PSC-98-
1216-FOF-TP, p.5)

As previously stated, the FCC has recently issued a
Declaratory Ruling regarding the jurisdictional nature of ISP
traffic in Order No. FCC 99-38 in CC Docket No. 96-98 released on
February 26, 1999. In that Order the FCC concluded that “ISP-bound
traffic is Jurisdictionally mixed and appears to be largely
interstate.” (FCC 99-38, 91) However, the FCC made no determination
as to whether reciprocal compensation is due for ISP-bound traffic.
Rather, the FCC stated:

Currently, the Commission '~ has no rule
governing inter-carrier compensation for ISP-
bound traffic. 1In the absence of such a rule,
parties may voluntarily include this traffic
within the scope of their interconnection
agreements under sections 251 and 252 of the
Act, even if these statutory provisions do not
apply as a matter of law. Where parties have
agreed to include this traffic within their

section 251 and 252 interconnection
agreements, they are bound by those

agreements, as interpreted by state
commissions. (FCC 99-38, 422)

As part of their Order, the FCC issued a Notice of Proposed
Rulemaking in CC Docket No. 99-68 seeking comment on inter-carrier
compensation for ISP-bound traffic. 1In the interim the FCC stated
that “[ulntil adoption of a final rule, state commissions will
continue to determine whether reciprocal compensation is due for
this traffic.” (FCC 99-38, 928)

Further, in Order FCC 99-38, the FCC recognized that there was
ne rule in place governing ISP traffic and that some parties to
Interconnection Agreements may have agreed, for the purposes of
reciprocal compensation, to include ISP-bound traffic as local
traffic. As cited above, the FCC left it to state commissions to
ascertain the parties’ intentions by interpreting existing
Agreements. Also, the FCC provided a noninclusive list of factors
that a state commission may use in ascertaining the parties
intentionst as it pertains to this traffic. (FCC 99-38, 924) Among
the factors were: 1) whether incumbent LECs serving ESPs (including

000337




ORDER NC. PSC-99-1477-FOF-TP
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ISPs) have done so out of intrastate or interstate tariffs; 2)
whether revenues associated with those services were counted as
intrastate or interstate revenues; 3} whether there is evidence
that incumbent LECs or CLECs made any effort to meter this traffic
or otherwise segregate it from local traffic; 4) whether, in
jurisdictions where incumbent LECs bill their end users by message
units, incumbent LECs have included calls to ISPs in local
telephone charges; and 5) whether if ISP traffic is not treated as
local and subject to reciprocal compensation, incumbent LECs and
CLECs would be compensated for this traffic. FCC 99-38, q24. We
considered many of these factors in deciding previous ISP cases.

We note that 1in reaching our decision herein, we are
considering whether reciprocal competition is due in an existing
Agreement and what the parties may have reasonably intended at the
time they entered their Agreement. We approved the Interconnection
Agreement between Intermedia and GTEFL by Order No. PSC-97-0719-
FOF-TP, issued June 19, 1997, and an amendment to this Agreement by
Order No. PSC-97-0788-FOF-TP, issued July 2, 1997, almost two years
prior to the FCC 1issuing its Declaratory Ruling on the
jurisdictional nature of ISP traffic.

Section 1.20 of the parties’ Interconnection Agreement defines
“local traffic” as traffic:

originated by an end user of one Party and
terminates to the end user of the other Party
within GTE’s then current local serving area,
including mandatory local calling scope
arrangements. A mandatory local calling scope
arrangement 1is an arrangement that requires
end users to subscribe to a local calling
scope beyond their basic exchange serving
area. Local Traffic does not include optional
local calling scopes (i.e., optional rate
packages that permit the end user to choose a
local «calling scope beyond their basic
exchange serving area for an additional fee),
referred to hereafter as “optional EAS.”

Section 3.1 of the Agreement regarding transport and
termination of traffic states in part:

‘The Parties shall reciprocally terminate Leocal
Traffic originating on each other’s networks
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utilizing either direct or indirect network
interconnections as provided in this Article.

Regarding reciprocal compensation, Section 3.3.1 of the
Agreement states:

The Parties shall compensate each other for
the exchange of Local Traffic in accordance
with Appendix C attached to this Agreement and
made a part herecf. Charges for the transport
and termination of intralATA toll, opticnal
EAS arrangements and interexchange traffic
shall be 1in accordance with the Parties’
respective intrastate or interstate access
tariffs, as appropriate. ’

In her direct testimony, Intermedia witness Strow argues that
traffic to ISPs fits the definition of “local traffic” as that term
is defined in their Agreement, in that it is originated by a GTEFL
end-user, delivered to Intermedia, and terminated on Intermedia’s
network. Witness Strow argues in rebuttal testimony that an
Internet communication consists of twoe segments: (1) a local
telephone call from an end-user to an ISP; and (2) an enhanced
transmission from the ISP over the Internet. Witness Strow states
that for purposes of reciprocal compensation, the call ends when it
is delivered to the ISP. This is generally referred to as the
“two-call” theory. Intermedia argues that in the Access Charge
Reform COrder, 12FCC RCD 15982, the FCC declined to allow LECs to
asseéss interstate access charges on ISPs. GTEFL witness Pitterle
counters “{t]lhat the Commission exempted Enhanced Service Providers
(ESPs) from access charges indicates its understanding that they in
fact use interstate access service; otherwise, the exemption would
not be necessary.” :

GTEFL witness Jones explains in his direct testimony how the
Internet works and contends that traffic to ISPs is
jurisdictionally interstate. Witness Pitterle states that the
FCC’s ruling in the GTE Asymmetric Digital Subscriber Line (ADSL)
Order, FCC 98-292, to tariff GTE’s ADSL service at the federal
level, proved that ISP traffic was jurisdictionally interstate.
However, we note that in that Order the FCC specifically states
that “[t]lhis Order does not consider or address issues regarding
whether local exchange carriers are entitled to receive reciprocal
compensation when they deliver to information service providers,
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including Internet service providers, circuit-switched dial-up
traffic originated by interconnecting LECs.” FCC 98-292, q2.

Both parties argue the jurisdictional nature of ISP traffic.
The recent ruling by the FCC now asserts that ISP-bound traffic is
jurisdictionally mixed but appears to be largely interstate.
However, the FCC recognized that its record regarding the treatment
of this traffic may not have always been clear, as it stated:

Until now, however, it has been unclear
whether or how the access charge regime or
reciprocal compensation applies when two
interconnecting carriers deliver traffic to an
Isp. . . . Moreover, the Commission . has
directed states to treat ISP ftraffic as if it
were local, by permitting ISPs to purchase
their PSTN 1links through local business
tariffs. As a result, and because the
Commission had not addressed inter-carrier
compensation under these circumstances,
parties negotiating interconnection agreements
and the state commissions charged with
interpreting them were left to determine as a
matter of first impression how interconnecting
carriers should be compensated for delivering
traffic to 1I8Ps, leading to the present
dispute. (FCC 99-38, 19)

In order to determine whether the parties considered ISP traffic to
be local for purposes of reciprocal compensation, we must look to
the plain language of the contract, the intent of the parties at
the time their Agreement was executed and the subsequent actions of
the parties. We have also reviewed our determinations on the
jurisdictional nature of ISP traffic at the time the parties
entered into their Agreement. Our first ISP dertermination involved
WorldCom Technologies, Inc., Teleport Communications Group, Inc.,
Intermedia Communications, Inc., and MCI Metro Access Transmission
Services, Inc. against BellSouth (Docket No. 971478-TP et. al). In
that case, we determined that: “while there is some room for
interpretation, we Dbelieve that current law welghs in favor of
treating the traffic as local, regardless of jurisdiction, for
purposes of the Interconnection Agreement.” PSC-98-1216-FOF-TP,
p.20. We note that BellSouth has appealed this decision to federal
district cburt. Case No. 4:98CV35Z2-RH BellSouth Telecommunications,
Inc. vs. WorldCom Technologies, Inc. etc, et al. The FCC’s recent
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Order is consistent with our previous ruling. In its recent Order
it stated:

[Tlhe Commissicon has maintained the ESP
exemption, pursuant to which it treats ESPs as
end users under the access charge regime and
permits them to purchase their links to the
PSTN through intrastate local business tariffs
rather than through interstate access tariffs.
As such, the Commission discharged its
interstate regulatory cobligaticns-through the
application of local business tariffs. Thus,
although recognizing that it was interstate
access, the Commission has treated ISP-bound
traffic as though it were local. (FCC 99-38,
923)

In evaluating the actions of the parties, we find that neither
party discussed ISP traffic during negotiations. Intermedia
witness Strow argues that nothing in the Agreement creates a
distinction pertaining to calls placed to telephone exchange end-
users that happen to be ISPs. GTEFL argues in its brief that it
has always correctly understood that ISP traffic is
jurisdictionally interstate and thus outside the scope of local
interconnection obligations. GTEFL further argues that its
longstanding corporate position with regard to the jurisdictional
nature of ISP traffic is a prominent matter of public record.
GTEFL, nhowever, did not provide any evidence teo substantiate this
latter claim. GTEFL also argues 1in 1its brief that during
negotiations, Intermedia showed no signs of differing with GTEFL’s
well-known position on the jurisdictional nature of ISP traffic.

The most significant evidence in determining the parties’
intent is that neither party had a means of measuring ISP traffic.
Intermedia witness Strow argues that had GTEFL intended to exclude
ISP traffic, a system to identify and measure ISP traffic would
have had to been discussed by the parties. Witness Strow further
states that neither company can currently distinguish these types
of calls. The evidence of record supports these statements.
GTEFL did not provide its first proposal to measure this traffic
until February 5, 1998, which was some time after their Agreement
had been approved by the Commission. Moreover, the method proposed
by GTEFL to measure this traffic was to “estimate” based on call
holding-times. GTEFL provided no evidence that it could measure
actual usage of calls to ISPs. We conclude that had GTEFL intended
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ORDER NO. PS5SC-85-1477-FOF-TP
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to exclude calls to ISPs from “local traffic,” knowing that ISP-
bound calls would go across local trunks, they would have had a
method in place to measure this traffic, or during contract
negotiations they would have discussed a means to “estimate” this
traffic with Intermedia. We note that GTEFL offered this proposed
method to measure ISP traffic only after it received bills for
reciprocal compensation.

Both parties point to the recent FCC Order in an attempt to
help their case. Intermedia‘s primary argument is that a call to
an ISP consists of two parts: (1) a local .telephone call from an
end-user to an ISP; and {2) an enhanced transmission from the ISP
over the Internet. The FCC specifically repudiated this “two call”
theory and stated:

We disagree with those commenters that argue
that, for jurisdictional purpcses, ISP-bound
traffic must be separated into two components:
an intrastate telecommunications service,
provided in this instance by one or more LECs,
and an interstate information service,
provided by the ISP. As discussed above, the
Commission analyzes the totality of the

communication when determining the
jurisdictional nature of a communication. (FCC
99-38, 913)

GTEFL’s primary argument is that ISP-bound traffic is
jurisdictionally interstate, not local, and is not subject to
reciprocal compensation.

We do not believe that the FCC’s Declaratory Ruling is
dispositive of the issue before the Commission. While the FCC did
rule that ISP-bound traffic was jurisdicticnally mixed and appeared
to be largely interstate, 1t did not rule that reciprocal
compensation was not due for this traffic. (FCC 998-38, q1) In
making its determination the FCC recognized that its policy on ISP
traffic may have been unclear because of its own treatment of ISP
traffic. The FCC stated:

While to date the Commission has not adopted a
specific rule governing the matter, we note
that our policy of treating ISP-bound traffic
«as local for purposes of interstate access
charges would, if applied in the separate
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context of reciprocal compensation, suggest
that such compensation is due for that
traffic. (FCC 99-38, 125)

The Order provided for state commissions to interpret existing
Agreements, such as this one, and, until a final rule is adopted,
to determine whether reciprocal compensation should apply for this
traffic.

In‘conclusion, based on the record before us, we conclude that
GTEFL has failed to establish that the partdies intended to exclude
ISP-bound traffic from “local traffic” as that term is defined in
their Interconnection Agreement. We have considered what the
parties may have reasonably intended at the time they entered into
their contract by evaluating the plain language of the contract and
the subsequent actions of the parties, as evidenced in the record.

The subsequent actions of the parties also do not show that
either party intended to exclude ISP traffic from “local traffic.”
While GTEFL argues that it had a longstanding corporate position on
the jurisdictional nature of ISP traffic, it did not provide any
evidence to substantiate this ¢laim. Rather, the record shows that
GTEFL never considered ISP traffic as anything other than local
until it received bills for reciprocal compensation from
Intermedia. Further, GTEFL had no means of tracking ISP traffic.
In addition, we cannot reconcile how GTEFL c¢could have had a
longstanding corporate policy on ISP traffic, knowing the “local”
characteristics of this traffic (i.e., it appears as “local
traffic” on their network), and not have had a means in place to
measure this traffic in order to calculate reciprocal compensation
obligatiocons. Based on the foregeoing, we conclude that the
agreement contemplated ISP traffic to be local, and that GTEFL
should compensate Intermedia according to the parties’
Interconnection Agreement for the entire period the balance owed is
outstanding.

Based on the foregoing, it is

ORDERED by the Florida Public Service Commission that the
Interconnection Agreement between Intermedia Communications, Inc.,
and GTE Florida Incorporated, approved by this Commission Crder No.
PSC-97~-0719~FQOF-TP, issued June 19, 1997, and as amended,
contemplated Internet Service Provider traffic to be local. It is
further
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ORDERED that GTE Florida Incorporated should compensate
Intermedia Communications, Inc., according to their Interconnection
Agreement for the entire period the balance owed is outstanding.
It is further

QORDERED that this docket may be closed.

By ORDER of the Florida Public Service Commissicon this 30th
day of July, 1999.

BLANCA S. BAYO, Director
Division of Records and Reporting

{ S EATL)

CB

NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVTIEW

The Florida Public Service Commission is required by Section
120.56%(1), Florida Statutes, -to notify parties of any
administrative hearing or judicial review of Commission orders that
is available under Sections 120.57 or 120.68, Florida Statutes, as
well as the procedures and time limits that apply. This notice
should not be construed to mean all requests for an administrative
hearing or judicial review will be granted or result in the relief
sought. :

Any party adversely affected by the Commission’s final action
in this matter may request: 1) reconsideration of the decision by
filing a motion for reconsideration with the Director, Division of
Records and Reporting, 2540 Shumard Oak Boulevard, Tallahassee,
Florida 32399-0850, within fifteen (15) days of the issuance of
this order in the form prescribed by Rule 25-22.060, Florida
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Administrative Code; or 2) judicial review by the Florida Supreme
Court in the case of an electric, gas or telephone utility or the
First District Court of Appeal in the case of a water and/or
wastewater utility by filing a notice of appeal with the Director,
Division of Records and reporting and filing a copy of the notice
of appeal and the filing fee with the appropriate court. This
filing must be completed within thirty (30) days after the issuance
of this order, pursuant to Rule 9.110, Florida Rules of Appellate
Procedure. The notice of appeal must be in the form specified in
Rule 9.900(a), Florida Rules of Appellate Procedure.
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