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In Re: Order to Show Cause 
Proceedings Against Accutel 
Communications for Unlawful 
Billing Practices in Violation 
of Section 365.10(1) and 
Section 364.604(2), F.S. and 
Insufficient Management 
Capability pursuant to Section 
364.337(3), F.S. 

Docket No. 981 488 TI 
Order No. PSC-00-1619-SC-TI 

Response of Accutel Communications, Inc. 
: 

NOW COMES Accutel Communications, Inc., ("Accutel") and, in Response to the 
Order to Show Cause issued August 18, 1999, respectfully represents as follows: 

1. In December, 1997, Accutel entered into an Agreement with 
Telecommunications Service Center, a Florida corporation, ("TSC"), which provided that TSC 
would assume all billing and collection functions on behalf of Accutel. As part of that 
Agreement, a Third Party Payment Agreement was executed by Accutel, TSC and OAN 
Services, Inc. A copy of the Third Party Payment Agreement is attached as Exhibit 1. 

2. By virtue of the terms of Exhibit 1, TSC received all the billing proceeds from 
Accutel's billings from OAN. 

3. The terms of Exhibit 1 continued in effect until Accutel and TSC entered into 
Amendment Number One to the Third Party Agreement on or about May 7, 1998. 
Amendment Number One is  attached as Exhibit 2. 

4. Although Accutel and TSC executed Exhibit 2 on or about May 7, 1998, OAN 
did not execute the Amendment at that time and the Amendment did not become effective 
until signed by OAN. 
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5. Under the initial arrangement between Accutel and TSC, TSC was given access 
Accutel's data as contained in the data bank of OAN. 
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TSC was not cut off from the OAN data bank until about mid-June, 1998. 

With access to Accutel's data in the OAN data banks, TSC was able to enter 
FA' 
SEC J--- ---bnling information to OAN without the knowledge of Accutel. 
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QTt4 _ _  8. Accutel did not learn of the continued access to i t s  data in the OAN data base 
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until mid-June, 1998, at which time it caused OAN to stop allowing TSC access. 

9. In the Spring of 1998, Accutel entered into agreements with certain calling card 
companies to bill their charges and to provide carrier service when the calling cards were 
used. 

10. Among the calling card companies for which Accutel became the billing agent 
in the Spring of 1998 were Estate Planning Services, Inc., d/b/a EPS Telecom, Public 
Communications, Inc., and American Network, Inc. 

11. Copies of the calling card billing agreements between Accutel and Public 
Communications, Inc., and Accutel and American Network, Inc., are attached as Exhibits 3 
and 4, respectively. 

12. The calling cards distributed by EPS and Public Communications ("PT") and 
American Network, Inc., ("AmerNet") contained a monthly recurring fee of $4.95 and a one 
time activation fee of $4.95. Usage charges for the long distance charges incurred by use of 
the card were to be billed monthly by Accutel. 

13. All of the billing for the foregoing, including activation fees, monthly recurring 
charges and usage charges was to be done for Accutel by TSC through OAN Services. 

14. At the same time as it was acting as a billing agent for the calling card 
companies, Accutel continued to be a reseller of long distance services to customers who 
designated Accutel as their primary interexchange carrier. 

15. With respect to the calling card companies, Accutel was a billing agent, billing 
the card companies' charges to their customers, and in such cases the customers did not 
change their long distance carriers and no PIC charges were made or contemplated. 

16. In the following cases as set forth in the l ist by the Division of Consumer Affairs 
in the 171 complaintsallegingcrammingagainst Accutel, Accutel wasactingas a billing agent 
for a calling card company. 

Billing Number Calling Card ComDanv 

407 453 851 6 
561 790 5432 
561 7954286 
4078601976 
941 379 0895 
941 922 5058 
8506565468 
561 791 1522 
305 682-0725 

EPS 
EPS 
EPS 
PT 
EPS 
EPS 
PT 
EPS 
EPS 



561 968 8878 
561 968 0710 
407 668 4941 
4076688068 

3059495889 
4072536196 
407 380 1772 
305 891 0871 
4075742967 
850 871 3609 
904 743 9835 
8139079566 
904 734 9232 
4078604238 
4073234925 
81 3 872 8752 
954 797 7726 
8509264659 
813 9898037 
3052318689 
850 747 8935 
4078868611 
561 687 9675 
8508628808 
4079579422 
941 9838041 
9545845655 
561 776 0040 
407 277 8044 
850 51 3 31 78 
561 795 8874 
561 7464788 
561 588 7573 
904 734 4830 
561 686 7039 
561 964 1666 
8509130663 
9545258463 
3052359376 
561 798 2109 
561 785 8960 
3053250876 
3052534842 
4073495776 

941 763-1795 

EPS 
EPS 
PT 
PT 
EPS 
PT 
E PS 
PT 
EPS 
EPS 
PT 
EPS 
E PS 
EPS 
EPS 
EPS 
EPS 
PT 
PT 
EPS 
EPS 
EPS 
PT 
EPS 
EPS 
EPS 
PT 
EPS 
E PS 
EPS 
PT 
PT 
EPS 
E PS 
PT 
EPS 
EPS 
EPS 
PT 
PT 
E PS 
EPS 
PT 
EPS 
PT 
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305 251 8703 

305 252 4726 
561 6274558 
4073226427 
561 369 0693 
407 574 7372 
4078603602 
850 271 9555 
3055532628 
4075745120 
407 321 5177 
561 743 2972 
8506383889 
3524294688 
561 793 6755 
5616265900 
904 752 631 3 
5614654726 
941 424 0433 
305 889 1762 
904441 1367 
561 967 9961 
941 6378646 
9546806102 
954431 7384 
904 756 7896 
561 966 9799 
813 719 7153 
9043554887 
9044553902 
305 233 8772 
954 704 0351 
3528601623 
305 858 7292 
904 789 5782 
904 445 941 7 
8505620012 
4079521837 
9046778575 
954 987 6775 
561 966 9799 
9044411367 
561 9669524 
941 732 7737 

352 796-6484 
PT 
E PS 
E PS 
E PS 
E PS 
E PS 
EPS 
PT 
EPS 
EPS 
EPS 
EPS 
EPS 
EPS 
EPS 
EPS 
PT 
EPS 
EPS 
EPS 
E PS 
E PS 
EPS 
EPS 
E PS 
E PS 
EPS 
EPS 
E PS 
E PS 
EPS 
EPS 
E PS 
EPS 
EPS 
EPS 
EPS 
PT 
E PS 
EPS 
EPS 
EPS 
EPS 
EPS 
EPS 
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3059496267 
561 6894994 
941 9544036 
4078238020 
954 722 3514 
954983 3325 
352 331 4837 
561 879 0177 
9544362076 
5618790030 
4072380803 
4078602500 
813 8668877 
407 671 3190 
561 287 11 92 
561 687 3736 
850 271 1748 
561 547 2494 
561 471 1074 
561 793 3274 
561 5640764 
561 7958874 
813 8946434 
941 993 4111 
561 478 1366 
3526831129 
561 744 5111 
9414828015 
305 770 171 7 
954 7394378 
305 571 9676 
561 7904639 
561 7334672 
4076999610 
9414530996 
561 833 9698 
9417299437 
561 967 7244 
941 7464560 
9547635024 

PT 
EPS 
EPS 
EPS 
E PS 
E PS 
E PS 
EPS 
EPS 
EPS 
EPS 
EPS 
EPS 
EPS 
AmerNet 
EPS 
EPS 
E PS 
EPS 
EPS 
EPS 
E PS 
EPS 
EPS 
EPS 
EPS 
E PS 
EPS 
EPS 
PT 
PT 
E PS 
EPS 
EPS 
EPS 
EPS 
EPS 
EPS 
EPS 
EPS 

17. The following cases as set forth in the l ist by the Division of Consumer Affairs 
show usage or charges by Accutel without any indication that Accutel was the billing agent 
for calling card companies, i.e. a switch of the customers primary interexchange carrier to 
Accutel and the billing of usage charges or monthly service charges in accord with Accutel’s 
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tariffs: 

Billins Number 

561 5890825 
864 235 4827 
8642690403 
8136770294 
81 3 525 2324 
81 3 960 1274 
9545669797 
813 3980067 
81 3 653 4555 
305 274 1956 
941 355 5245 

18. The following cases as set forth in the list by the Division of Consumer Affairs 
show no charges billed by or in behalf of Accutel: 

Billins Number 

3056382020 
608 362 7777 
81 3 752 8378 
81 3 978 1346 

The remaining Billing Numbers not discussed above consist of accounts 
attributable to TSC which were inserted into the Accutel billing process without permission. 
TSC was having internal problems in the Spring of 1998 and this resulted in many erroneous 
billings being processed by TSC as the billing agent for Accutel. An example of the problems 
recurring at TSC at this time is  set forth in Exhibit 5 attached. 

19. 

20. The information utilized to establish the billing agent relationship with respect 
to specific Billing Numbers was taken from the information provided by OAN Services, Inc., 
to Louis J. Yambor, Regulatory Analyst, Florida Public Service Commission on December 17, 
1998, which Accutel obtained during a deposition of Ronald Evans, OAN Services, in late 
August 1999. 

21. Part of the evidence relied upon by the Commission in its Order to Show Cause 
is  stated to be that Accutel has provided credits or refunds in 155 of the 171 alleged cramming 
violations. 

22. The fact that Accutel was diligent and attempted to handle the grievances of the 
calling card customers i s  in no way evidence of cramming by Accutel who was the billing 
agent for the calling card companies, any more than OAN’s actions in crediting all of the 155 
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calling card customers i s  evidence that OAN committed cramming violations by billing the 
calling card companies’ charges. 

23. With respect to the balling card customers Accutel performed as a billing agent 
just as OAN was a billing agent. 

24. With respect to the customers that Accutel switched to i ts  long distance service, 
the monthly service charge by Accutel was pursuant to its tariffs and required to be charged 
to its customers. 

25. During the period in question, there was no legal requirement that billing 
companies require calling card companies to provide evidence or proof of authorization for 
the issuance of a telephone calling card. 

WHEREFORE, Accutel requests that the Commission find that it did not violate Section 
364.10(1) or Section 364.604(2), F.S. and to further find that Accutel did not violate Section 
364.337(3), F.S.; and, 

Accutel further requests that the Order to Show Cause heretofore issued against it be 
dismissed. 

Dated: September 7, 1999 

ACCUTEL COMMUNICATIONS, INC. 
By: EARLY, LENNONPETERS & CROCKER, P.C. 

900 Comerica Building 
Kalamazoo, MI 49007 
(616) 381-8844 



THIRD PARTY PAYMENT AGREEMENT 

Tbis Third P w  Payment Agreement (this "Agreanent") is m t d  k t o  fhis 16" day of 
December, 1997 between Payee ("Telecomsnunications Swice  C-d), a Florida c o ~ o d o a  
with offices at 412 E. Madison Street, Suite 1200, Tamp% FL 33602 , O b  Services hc.0 
(IIOAN"), a Texas corporation whose phcipal business address is 9255 Cm-bh A v a c  
Northridge, California 91324, and Customer ("Noxtel, Inc"). a Florida copration whose p k + d  
place ofbusiness is 1060 S. Federal Hwy, Suite A Delray Beach R. 33444. 

WHEREAS, Customer has entered into an agreement with Payee or has in& a paymat 
obligation to Payee; and 

WHEREAS, Customer and Payee desire to have OAN Senices make payments directly to 
Payee on behalfof Customer ; and 

NOW ?HEREFORE, in considemion of the above recitals and the mutual C O ~ B  and 
u~nditicns contained her& the parties agee a~ follows: 

1. 
conditions and limitations stated below): 

Customer's payment obligation shall be made by the following method (subjcct to the 

(a) OAN agrees to remit directly to Payee during the term of this -4greement all of the 
Available Funds (as d e 5 4  below). For p\lrposes hereof, "Available Funds" meaLls the amount of 
h d s  required to be remitted to Customer by OAN pursuant to &e Billing S m i c a  Agreement; 
pmvidd that any charges, f-, expenseg and other amounts payable to OAN pursuant to the 
Billing Services Agreement or under the Account Purchase Agrement dated January 1, 1997 
between OAN and Customer shall in no event constitute Availabie Funds. 

2. Customer agrees to indemnify and hold Payee harmless kom any liability, damages or costs 
incurred, arisiug out of or relating to the lawful exercise by Payee of its rights under this 
Agrewent 

3. Payee and Customer acknowledge and agree that OAN shall have no obligation or liabiliry 
heremder whatsoever (as a guarantor or otherwise) resulting fiom or arising out of the failure of 
any party hereto to comply with the terms of this Agreement. customer and Payee hereby agrees to 
indemnify and hold harmless OAN, its employees, agents, representanves, and mfEhtes 
(collgtiVely, the "OAN Indemnitees"), from any claim, action, lawsuit, loss, liability. damages, or 
cos& (including, whhour limiration, attorney's fees and expenses) [colIectively ' ' D m ~ e s " ]  

1 211 6195 I jPV-SC 
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threatened ae_stinSt, or incurred by, any OAN Indemnitee relating to or *sing out of such OAN 
Indenmitee's performance (or failure to perform) under this Agreement other than Dzmages relating 
to or arising out of OAN Indemnitds gross negligence or Willful misconduct. 

4. Customer at the time of execution o f  this Ageement, warrants and reprGents to Payee, that: 
(a) the e x d o n ,  delivery and perfomance of this Agrement has been duly authorimi by all 

necssay corporate action on its part and is not in w&ct with its cMer  or bylaws, or any statute, 
judgment, dexce, d e  or reaglation binding upon it. and does not constitute a breech of or de-t 
under any indenture, con- or ageaent  by which it is bound; (b) no consent or approval of any 
W e e  or holder of any indebtedness or obligation, and no consent or approval oc or taking of any 
other action with respect to, and governmental authoriy is necessary fix execution, delivery, or 
perfbrmance of this Agrnent; (c) this Agreement is legal, valid, binding, and enfurceable against 
it accordance with its terms, subject to enforcement limitations imposed by d e s  of eq$y or by 
banhptcy or similar laws; (d) it is a corporation validly &sting d m good standing under the 
laws of the jutisdiction o f  its incorporation and it has adequate corporate power to enter into and 
perform this Agrement; and (e) there are no actions, suits or proceedings pending or, to its 
howledge threatened against or affecting it in any court or before any governmental commission, 
b o d  or authority which, if adversely determined, will have a materially advase effect on its 
ability to perform its obligations. 

5. This Agreement shall automatically terminate on January 1,2000, or without any actiun on 
the part of any party hereto upon the effectiveness of the termination of the Billing Services 
Agreement or the Account Purchase Agreement Nohvitbstanding the foregoing, the provisions of 
paragraph 2 and 3, above, shall sunive any such termidon. 

6. This Agreement shall inure to the benefit of the parties hereto, and their respective valid, 
legal representatives, successors and assigns; however, neither 0Ai.i nor Customer shall have the 
right to assign its obligations under this Ageemat withour the written consent of Paye, which 
consent shall not be u~easonably withheld No assignment by Payee of its rights and obligations 
hereunder shall be effective until such h e  as notice thaeof is delivered to each of OAN and 
Customer. 

7. If legal proceedings are initiated IO enforce my ienn or condition of this Apzmmt, the 
prevailing party, as determined by a court of cornpetem jm.sdiction, shall be entitled to reasonable 
arromey's fees and costs from any party which did not prevail in such proceedings. The governing 
law of this Agreement shall be that of Califomiq and the jurisdiction for any proceeding hereunder 
shall be the state and federal c o w  of the me&opolitan Los Xngeles area 

8. Wherever one party is permitted or required to give notice to another parry hereunder, such 
notice will be deemed given if actllally delivered or on [he third day after posting, if mailed by fmt- 

12116'97 
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class, po-e prepaid, and address& to the party receiving such notice at its address set forth in the 
fkst paragraph of this Agreement. Any pyty may at any time h u g e  its address for notification 
purposes by notifying the other p w  in writing as provided in this p-h 8 setting forth the 
ncw address and the date on which it will become effective. 

9. 
other than Payee, OAN, and Customer. 

No* in this Agreement may be relied upon, or is intaxied for the bm&t of. my party 

IO. This Agreement constitutes the entire agreement among the parties with respect to the 
subject matter hereof and there are no understandings or agreements among the parties which are 
not fuuy expressed herein. No amendment of this Agreement shalI be effective unless performed m 
a wifing si& by the parties hereto. 

This Ageement is effkctive as of this 16" day of December, 1997. 

Title: ' / e D  

Payee 

By: 

OAN Services, hc.0 

By: * 
/ / /  

Title: I C F  PA€% 

:Zi16!97 
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AMENDMENT NUMBER ONE TO THE THIRD PARTY PAYMENT AGREEME 
DATED DECEMBER 16,1897 

EEIWEEN 
TElECOMMUNICATlONS SERVICE CENTER, 

NORTEL, INC. AND 
OAN SERVICES INC (THE "AGREEMENT) 

WHEREAS, Curtomar and Payw, as both trim8 are defined In tha Agmement, desire 
to terninate the payment by OAN to Payee of aU Av.UaMe funds, as provldd In the 
AgreemsnL 

NOW, MEREFORE. the parlJw pone u fdkm: 

I. 
thle Amendment. OAN aha1 cea80 Um remiitancs of Avdlable Funds to Payee pursuant 
to the BilYnQ secvicar Agreernont Account Purchase Agreement dated Janwy 1, 
1897, and tho Agnomanl. 

2, 
effect. In the wont of a conflkt botw0.n lhlr Arnandmnt and the Agrooment, the 
Amendment shaU prevail 

Custonpr and Payw hmty  instntcI OAN that effective with the exacuUon of 

All other toms and condltbns of tho AgnOmOnt hall remain h full force and 

Payeo: 

By: 

Tie: 

Title: v.4 ?2Q\dL d- 
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$3.34 To ANI 



May 8.1998 
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Ms. C i  Smne 
May 8,1998 - 

TSCI and Accutcl have been working togethar to reaolvc every CUI- ingviry 
arising Out of tbi3 unSorrurrrce ret of . 
credited every inquhing customer thc full amo~nf of his or ha call(s), without &on I 
pcrsanally believa it ia imporrant to note that these cusknnus aU legitimately used and bcMfiaod 
from the long distaw serfice. TSCI intends to antinuc this m i ~ ~ l n ~ ~ e m m S  proas in thc event 
that additional inquiries ak &vtd. 

a. TSCIinSxmsme&rheyhaveqddor 

v truly ours. w 




