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October 8, 1999

Blanca S. Bayd, Director By Hand Delivery
Records and Reporting

Florida Public Service Commission

4075 Esplanade Way, Room 110

Tallahassee, Florida 32399-0850

Re: DOCKET NO. 981890-EU

Dear Ms. Bayo:

Enclosed for filing on behalf of Florida Power & Light Company
(“FPL”) in Docket No. 981890-EU are the original and fifteen (15)
coples of Florida Power & Light Company's Response to FICA’s Petition
for Leave to Intervene.

If you or your staff have any questions regarding this filing,
please contact me.

Very truly yours,
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

IN RE: Generic Investigation ) DOCKET NO. 9818%0-EI
Into the Aggregate Electric ) DATE: October 8, 1989
Utility Reserve Margins Planned )

for Peninsular Florida )

RESPONSE OF FLORIDA POWER & LIGHT COMPANY TO
THE FLORIDA INDUSTRIAL COGENERATION ASSOCIATION'S
PETITION FOR LEAVE TO INTERVENE

Florida Power & Light Company (“FPL”) hereby files this its
response to the October 1, 1999 Petition for Leave to Intervene in
this docket filed by the Florida Industrial Cogeneration
Association, Inc. (“FICA”). In support of 1its response to the
effect that intervention is inappropriate, FPL states:

1. This docket is not appropriate for intervention because it
is a generic investigation proceeding. The Commission has voted to
conduct an investigation. The investigation 1is preliminary to
agency action (the Commission has not taken agency action or
proposed agency action). Under the Administrative Procedure Act,
an investigation is not to be conducted as a §120.57 proceeding.
Section 120.57(5), Fla. Stat. (1997) (“This section does not apply
to agency investigations preliminary to agency action.”) Similarly,
under the Uniform Rules of Procedure adopted pursuant to the APA,

the rules governing decisions determining substantial interests,
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Chapter 28-106, do not apply to “agency investigations or
determinations of probable cause preliminary to agency action.”
Rule 28.106.101, F.A.C. Intervention, whether under the Uniform
Rules of Procedure, Rule 28-106.205, or under the Commission’s
procedural rules, Rule 25-22.039, is limited to proceedings in
which substantial interests are being determined. Since an
investigation 1is not, wunder the APA, a proceeding in which
substantial interests are determined and the rules governing the
determination of substantial interests do not apply, intervention
is not appropriate in this investigation.

2. If this proceeding were not a generic investigation
proceeding such that intervention might otherwise be appropriate
then, FPL without waving its objection to that effect, notes that
the Petition for Leave to Intervene filed by the FICA does not
conform to Rule 28-106.205 or to Rule 25-22.039 (as to Rule 25-

22.039 titled Intervention, FPL would point out that although this

Rule has been identified in Chapter 25-40.001 as an exception to
the Uniform Rules of Procedure, the exception authorized was only
as to the timing by which a petition for intervention must be
filed.)

3. Looking to Rule 25-22.038, the Commission’s procedural
rule on intervention, FICA’'s petition 1s deficient. The zrule
states that the petition “must conform with Commission Rule 25-

22.036(7) (a),” but FICA's petition cannot so comply because the



rule referred to has been repealed. Order No. PSC-99-0413-NOR-PU.
Even 1if the Commission’s Rule 25-22.036(7)(a) had not been
repealed, the FICA petition failed to meet the requirements of that
rule prior to repeal. Moreover, the petition to intervene fails to
include:

allegations sufficient to demonstrate that the

intervenor is entitled to participate in the

proceeding as a matter of constitutional or

statutory right or pursuant to Commission

rule, or that the substantial interests of the

intervenor are subject to determination or

will be affected through the proceeding.
Since this requirement is the same as the requirement under the
uniform rule addressing intervention, the failure of FICA’s
petition to intervene to satisfy this requirement discussed in
paragraphs 5 and 6 below is equally applicable here.

4. Looking to Rule 28-106.205, the uniform rule applicable to
intervention, FICA’s petition to intervene is deficient. FICA's
petition to intervene does not “conform to Rule 28-106.201(2)" as
required.

a. The petition does not contain a “statement of when and

how the petitioner received notice of the agency

decision” as required by subsection 28-106.201(2) (c)
(because there has been no agency decision, which
reflects that this 1is not a proceeding determining
substantial interests because there has not been an

agency action, the event necessary to initiate a 120.57



proceeding) .
b. The petition to intervene does not contain a “concise
statement of the ultimate facts alleged, including the

specific facts the petitioner contends warrants reversal

or modification of the agencv’s proposed action” as

required by Rule 28-106.201(2) (c) (once again certain
allegations necessary for a petition have not been made
because there has not been any agency action, which is
contemplated under the APA and the Uniform Rules as the
event initiating a 120.57 proceeding).

c. The petition to intervene does not contain a “statement
of the specific rules or statutes the petitioner contends

require reversal or modification of the agency’s proposed

action (because the agency has not taken proposed action,
which is contemplated as preceding a 120.57 proceeding).
d. The petition to intervene does not contain a “statement
of the relief sought by the petiticner, stating precisely
the action the petitioner wishes the agency to take with

respect to the agency’s proposed action” as required by

Rule 28-106.201(20(qg) .
5. In addition, nowhere in its petition to intervene does

FICA present allegations:

sufficient to demonstrate that the intervenor
is entitled to participate in the proceeding
as a matter of constitutional or statutory
right or pursuant to agency rule or that the



substantial interests of the intervenor are
subject to determination or will be affected
through the proceeding.

This is an essential reguirement under Rule 28.106.205 (and Rule
25-22.039). FICA does not plead any constitutional, statutory or
rule based right to participate. FICA identifies no substantial
interest of FICA’s that will be determined.

6. FICA’s attempt to allege that it has substantial interests
that “will be affected through the proceeding” are deficient. To
have standing to participate in a Section 120.57 proceeding on the
basis that the person’s substantial interests will be affected, the
person must show: “1) that he will suffer an injury in fact of
sufficient immediacy to entitle him to a Section 120.57 hearing;
and 2) that his injury must be of the type or nature the proceeding

is designed to protect.” Agrico Chemical Co. v. Department of

Environmental Regulation, 406 So.2d 478, 482 (Fla. 2d DCA 1981),
rev. den. 415 So.2d 1359, 1361 (Fla. 1982). “The first aspect of
the test deals with the degree of injury. The second deals with
the nature of the injury.” I1d. Both requirements must be
satisfied for a person to successfully demonstrate a substantial
interest that will be affected by the determination in the
proceeding. 1d. Case law in Florida is fairly well developed
regarding what it takes to satisfy each of these reguirements.

FICA’s allegations do not meet the requirements of standing case



law.

a. FICA fails to allege injury.

Nowhere in 1its petition has FICA alleged any dinjury as a
result of the Commission’s potential determination in this case.
This is a fatal deficiency, for the Agrico test requires the
allegation of injury. The fact that FICA is interested in how the
Commission acts in this proceeding is not a basis for standing.
The following discussion addresses the necessity of a party such as
FICA alleging an injury rather than a mere interest:

We initially observe that not everyone
having an interest in the outcome of a
particular dispute over an agency'’s
interpretation of law submitted to its charge,
or the agency’s application of that law in
determining the rights and interests of
members of the government or the public, is
entitled to participate as a party in an
administrative proceeding to resolve the
dispute. Were that not so, each interested
citizen could, merely by expressing an
interest, participate in the agency’s effort
to govern, a result that would unquestionably
impede the ability of the agency to function
efficiently and inevitably cause an increase
in the number of litigated disputes well above
the number that administrative and appellate
judges are capable of handling. Therefore,
the legislature must define and the courts
must enforce certain limits on the public’s
right to participate in administrative
proceedings. The concept of standing 1is
nothing more than a selective method for
restricting access to the adjudicative
process, whether it be administrative or
purely judicial, by limiting the proceeding to
actual disputes between persons whose rights
and 1interests subject to protection are
immediately and substantially affected.
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Although one need not have his rights
determined to become a party to a licensing
proceeding, party status will be accorded only
to those who will suffer an injury to their
substantial interests in a manner sought to be
prevented by the statutory scheme.

Florida Society of Ophthalmology v. State Board of Optometry, 532

So.2d 127¢%, 1284 (Fla. 1st DCA 1988), rev. den., 542 So.2d 1333
(Fla. 1989)(emphasis added). By failing to allege any injury in
its petition', FICA has failed the Agrico standing test.

b. FICA Pleads No Injury In Fact

Indirect, speculative, conjectural, hypothetical or remote

injuries are not sufficient to meet the “injury in fact” prong of

the Agrico standing test. Village Park Mobile Home Ass’'n v.

Department of Business Regulation, 506 So.2d 426, 433 (Fla. 1lst DCA

1987), rev. den., 513 So.2d 1063 (Fla. 1987); Elorida Society of

Ophthalmology v. State Board of Optometry, 532 So.2d 1279 (Fla. 1lst

DCA 1988), rev. den., 542 So.2d 1333 (Fla. 1989); International

Jai-Alai Plavers Association v, Florida Pari-Mutual Commission, 561

So.2d 1224 (Fla. 3d DCA 1990. There must be either an actual injury
or an immediate danger of a direct injury arising from challenged
official conduct to meet this test.

In Village Park Mobile Home Ass’'n v. Department of

'Tn determining standing, the Commission is limited to the
allegations of the pleading. Village Park Mobile Home Ass’'n v.
Department of Business Regulation, 506 So.2d 426, 433 (Fla. 1st
DCA 1987), rev. den., 513 So.2d 1063 (Fla. 1987).
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Business Regulation, 506 So.2d 426 (Fla. lst DCA 1987), rev. den.,
513 So.2d 1063 (Fla. 1987), the First District Court of Appeals
elaborated on the immediate injury in fact requirement. It stated
that, “Agrico requires that a party show that he will suffer an
immediate injury as a result of the agency action.” 506 So.2d at
432. The court went on to state:

[Albstract injury is not enough. The injury
or threat of injury must be both real and
immediate, not conjectural or hypothetical. A
petitioner must allege that he has sustained
or is immediately in danger of sustaining some
direct injury as a result of the challenged
official conduct. See 0’Shea v. Littleton,
414 U.S. 488, 94 S.Ct. 669, 38L.Ed.2d 674
(1974) and Jerry, 353 So.2d at 1235. The
court 1in Jerry therefore concluded that a

petitioner’s allegations must be of
“sufficient immediacy and reality” to confer
standing.

Accordingly, our construction of Agrico,
Firefighters, and Jerry leads us to the
conclusion that a petitioner can satisfy the
injury-in-fact standard set forth in Agrico by
demonstrating in his petition either: (1)
that he has sustained actual injury in fact at
the time of filing his petition; or (2) that
he is immediately in danger of sustaining some
direct injury as a result of the challenged
agency’s action.

506 So.2d at 433 (emphasis added).

Applying the standard articulated in the Village Park case, it
is clear that the allegations in FICA’s petition to intervene fail
to allege either (1) that FICA has already sustained injury in fact
or (2) that FICA is in immediate danger of sustaining some direct

injury as a result of the challenged agency action. FICA makes no



attempt to allege it has already sustained an injury. Instead, it
attempts to allege not that it is “immediately in danger of
sustaining some direct injury” but that it has interests that may
be affected.

FICA’s alleged interests are quite remote and speculative.
FICA has alleged its members own or operate cogeneration facilities
and sell electricity to Florida electric utilities. FICA alleges
that “reserve margins, either actual or planned, directly affect
the value of cogenerated electricity.” The fact is that the price
paid by Florida’s electric utilities for cogenerated electricity is
established either by Commission rule or by contract. This
proceeding does not address the rules under which cogenerated power
is priced or the contracts under which cogenerated power is bought.

There 1is absolutely no demonstrated impact of the Commission
establishing a reserve margin methodology or even a reserve margin
criterion on FICA’s members’ interests in the price for cogenerated
electricity. Conclusory assertions aside, FICA’s petition
completely fails to show any relationship between the potential
Commission action in this proceeding and FICA’s professed interest
in the price of cogenerated.

FICA also alleges that its members purchase electricity from
Florida’s electric utilities. FICA further alleges that reserve

margins directly affect “the cost and reliability of electricity



purchased by FICA members....” Once agin, this is not a proceeding
to address the price of electricity paid by FICA’s members or any
other entity in Florida. If those charges are changed, there will
be separate rate proceedings in which the Commission would act, and
it would be in those proceedings, not this one limited to
investigating reserve margin methodologies, in which FICA’s
interest might be affected. Once again, FICA has alleged a remote
and speculative interest that will not support intervention. It
cannot be reasonably concluded that FICA has met the standard of
showing that its substantial interests “will be affected,”
particularly when the case law setting forth what that requirement
means requires a showing of either actual injury or immediate
danger of direct injury.

c. FICA’s Interests Fall Outside the Zone of Interest

The second prong of the Agrico standing test requires that,
“the injury must be of the type or nature the proceeding 1is
designed to protect.” 406 So.2d at 482. This reguirement is

sometimes called the “zone of interest” test. See, Society of

Ophthalmology, 532 So0.2d at 1285. Typically, when applying the
“zone of interest” test, the agency or court examines the nature of
the injury alleged in the pleading and then determines whether the
statute or rule governing the proceeding is intended to protect
such an interest. If not, because the party is outside the zone of

interest of the proceeding, the party lacks standing.
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FICA’s alleged interests 1in the price of cogenerated
electricity it would sell to electric utilities and in the price of
standby or supplemental power that it would purchase from electric
utilities are interests that are not intended to be protected in
this proceeding. This proceeding is not intended to establish
pricing for cogenerated or any other type of electricity. The
docket 1is intended to investigate the calculation of reserve
margins by electric utilities. Such a determination 1is not a
proceeding designed to address the pricing issues FICA attempts to
rely upon to justify intervention.

7. Finally, FICA cannot allege that its substantial interests
will be determined or affected in this proceeding without also
alleging that the Commission will violate the APA. This proceeding
is an investigation preliminary to agency action. No agency action
has been taken or proposed. By its express terms Section 120.57
does not apply to agency investigations preliminary to agency
action. If, as FICA alleges, it has substantial interests that may
be affected in this investigation, FICA is also alleging that the
Commission is acting improperly by conducting its investigation as
a proceeding to determine substantial interests, for Section
120.57(5), Florida Statutes (1997) provides that, [t]lhis section
does not apply to agency investigations preliminary to agency
action.” Stated differently, this proceeding is an investigation

preliminary to agency action; therefore, neither FICA nor any other

11



entity can have its substantial interests determined in this
proceeding. Investigations do not determine substantial interests;
that is why Section 120.57 is, by express terms of the statute,
inapplicable to investigations. By alleging that it will have its
substantial interests determined in this investigation, FICA 1is

alleging that the Commission is misapplying the APA.

WHEREFORE, FPL hereby files this its response to the Petition
to Intervene by FICA and submits that intervention 1is
inappropriate.

Respectfully submitted,

STEEL HECTOR & DAVIS LLP
Suite 601

215 South Monroe Street
Tallahassee, FL 32301
Attorneys for Florida Power
i Company

L

harles/ X. Guyton
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CERTIFICATE OF SERVICE
DOCKET NO. 981890-EU

I HEREBY CERTIFY that a true and correct copy of Florida Power &
Light Company's Response to FICA’s Petition for Leave to Intervene
furnished by Hand Delivery* or U.S. Mail this 8th day of October, 1999
to the following:

Debra Swim, Esqg.

Robert V. Elias, Esqg.* Ms. Gail Kamaras

Division of Legal Services LEAF

FPSC 1114 Thomasville Rd. Suite E
2540 Shumard Oak Blvd. Tallahassee, FL 32303

Room 370

Jim McGee, Esqg.

Florida Power Corp.
James D. Beasley, Esqg. P.0O. Box 14042

Ausley & McMullen St. Petersburg, FL 33733
227 South Calhoun Street
P.0O. Box 391
Tallahassee, FL 32301

Tallahassee, FL 32399

Jeffrey Stone, Esqg.
Beggs & Lane
P.O. Box 12950

Paul Sexton, Esqg. Pensacola, FL 32576

Thornton Williams & Assoc.
P.O. Box 10109

215 South Monroe St. #600A
Tallahassee, FL 32302

Joseph A. McGlothlin, Esg.
Vicki Gordon Kaufman, Esg.
McWhirter Reeves

117 South Gadsden Street

Robert Scheffel Wright, Esg.
John T. LaVia, III, Esqg.
Landers and Parsons, P.A.
P.O. Box 271

Tallahassee, FL 32302

John Roger Howe, Esq.
Office of Public Counsel
111 West Madison Street
Room 812

Tallahassee, FL 32399

Roy C. Young, Esqg.

Young, van Assenderp et al.
225 South Adams Street, #200
Tallahassee, FL 32301

Fla. Public Utilities Co.
Mr. Jack English

401 South Dixie Highway
West Palm Beach, FL 33402

Tallahassee, FL 32301

John W. McWhirter, Jr., Esqg.
McWhirter Reeves

Post Office Box 3350

Tampa, FL 33601-3350

Frederick M. Bryant, Esqg.
General Counsel

Fla. Municipal Power Agency
2010 Delta Boulevard
Tallahassee, FL 32315

Ms. Michelle Hershel

Fla. Electric Cooperative Assoc.

Post Office Box 590
Tallahassee, FL 32302

13



Mr. Ken Wiley

Florida Reliability
Coordinating Council

405 Reo Street, Suite 100
Tampa, FL 33609

City of Homestead

Mr. James Swartz

675 N. Flagler Street
Homestead, FL 33030

City of Lakeland

Mr. Gary Lawrence

501 East Lemon Street
Lakeland, FL 33801

City of St. Cloud
Mr. J. Paul Wetzel
1300 Ninth Street
St. Cloud, FL 34769

City of Vero Beach
Mr. Rex Taylor

Post Office Box 1389
Vero Beach, FL 32961

Fort Pierce Utilities
Mr. Thomas W. Richards
Post Office Box 3191
Ft. Pierce, FL 34948

Gainesville Regional Utilities
Mr. Raymond O. Manasco, Jr.
Post Office Box 147117

Station A-138
Gainesville, FL 32614
Kissimmee Utility Authority
Mr. Ben Sharma

Post Office Box 423219
Kissimmee, FL 34742

Mr. Robert Williams
7201 Lake Ellinor Drive
Orlando, FL 32809

Jacksonville Electric Authority
Michael B. Wedner

Qffice of General Counsel

117 West Duval Street,
Jacksonville, FL 32202

Suite 480

By

Mr. Timothy Woodbury

Vice-President, Corp. Planning
Seminole Electric Cooperative

P.O. Box 272000
Tampa, FL 33688-2000

City of Lake Worth Utilities

Mr. Harvey Wildschuetz
1900 Second Avenue, North
Lake Worth, FL 33461

City of Ocala

Mr. Dean Shaw

Post Office Box 1270
Ocala, FL 34478

City of Tallahassee
Mr. Richard G. Feldman
300 South Adams Street
Tallahassee, FL 32301

Florida Keys Electric
Cooperative Association
Mr. Charles A. Russell
Post Office Box 377
Tavernier, FL 33070

Jacksonville Electric
Authority

Mr. Tracy E. Danese

21 West Church St. T-16

Jacksonville, FL 32202

Orlando Utilities Commission

Mr. T.B. Tart
Post Office Box 3193
Orlando, FL 32802

Utility Board of the City
of Key West

Mr. Larry J. Thompson
Post Office Drawer 6100
Key West,

FL 33041

drleé A. Guyton



