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BEFORE THE PUBLIC SERVICE COMMISSION 

STATE OF FLORIDA 


PETITION TO AMEND DISCONNECT AUTHORITY RULE 


In re: FAC Rule 25-4.113 (I) (f) 
Refusal or Discontinuance of Service (Wire-based telephone)
by Company 

Date of filing: July I, 1999 

Subject Issue: 	 DISCONNECT AUTHORITY, defined as the right granted by regulat­
ory rule to local exchange telephone companies to block and/or 
terminate local and emergency telephone service; and access to 
competing long distance telephone networks, as a tactic for use 
in the collection of telephone debts in which they have no fin­
ancial interest. 

The PETITIONER, Chester Osheyack of 10410 zackary Circle, Apt. 28, Riverview, 
Florida, 33569-3994, a substantially affected party in the above captioned­
PETITION, herewith requests that the COMMISSION amend the a-bow noted rule in 
a manner consistant with applicable State and Federal debt collection statutes. 

The Rule 	 FAC 25-4.ll3(1)(f) Refusal or Discontinuance of Service 

(1) 	As applicable, the company may refuse or discontinue telephone 
service under the following conditions provided that, unless 
otherwise stated, the customer shall be given notice and allow­
ed a reasonable time to comply with any rule or remedy any def­
iciency: 

(f) 	For non-payment of bills for telephone service, includ­
ing the telecommunications access sur-charge referred to 
in Rule 25-4.160 (3), provided that a suspension or term­
ination of service shall not be made without five (5) 
working days I written notice to the customer, except in 
extreme cases. The written notice shall be separate and 
apart from the regular monthly bill for service. A comp­
any shall not, however, refuse or discontinue service for 
non-payment of a dishonored check service charge imposed 
by the company. No company shall discontinue service to 
any customer for the initial non-payment of the current 
bill on a day preceding a day the business office is 
closed. 

Cause_of..Action: The CoImlission has stated that the rule under challenge impl­
ements FS Ch 364.03 and Ch 364.19. The former provides that 
te1econmunication services be provided by companies "as demanded 
upon terIIIs to be approved by tbe C'aIIaissions". The latter pro­
vides the conmission with authority to .II regulate by rea.sc.mable 
rules, the terIIIs of tbe tela, ."wmications contracts l':lebJeen 
teleo •••mications t""t'IIP'nies and their patrons." Together, 
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these statutes 	provide the Commission with broad discretionary 
powers to regulate the telecommunications industry. However, 
it is important to note that while these statutes do grant ru1e­
making authority of a general nature, they do not specifically 
confer upon the Commission the power to disregard or override 
existing specific statuatory provisions of s.tate or federal law. 
Accordingly, the CCIIIDisaim. ~exceeds its authority by applying' 
i t8 dillC.'re'tionary pcMJr to implement rul.e8 which do not reflect 
tba apeci~ic language of exiating state and ~ederal debt; collect­
im. pract.icas law& and statutes of limitations thereupon. 

The Standards: 	In our democratic republic, discretionary power is never absolute. 
It always has 1imitations ••• sometime in the form of guidelines ••• 
sometimes in the form of statutes. Moreover, while the agencies 
of government are mandated to make rules based in statutes, and 
~may well have a conditional power to interpret statutes for 
the purpose of making policy, they have neither the right nor the 
power to unilaterally repeal, amend, modify or ignore the 'clear 
intents, purposes or language of the laws of our state, our nation 
or our constitution. Policy decisions of une1ected Commissioners 
must always be subject to challenge. The agencies of government 
must be held accountable for their actions. Additionally, unbrid­
led discretion is highly vulnerable to abuse resulting from un­
seemly outside pressures or perhaps despotic behavior. Further­
more, there is, as perhaps never before, a great need for stabil ­
ity in the regulatory process in order to encourage the corpor­
ate decision-makers in the telecommunications industry to focus 
on bOmpetitive.marketingpLcEtices. The only way to achieve that 
kind of environment is by limiting discretionary power of agencies 
to the specific language of laws. Our laws are the backbone and 
the strength of our nation. We are a nation of laws, and the law 
must be obeyed by Presidents and panhandlers; and, by our govern­
ment agencies. 

This concept was recognized and codified qy our state Legislature 
when they conceived and clarified FS 120 as amended in 1997 and 
1999. !he following are the appropriate citations in law that apply 
to this PETITION: 

FS 120.536 (1) "A grant of ru1emaking authority is necessary but 
not sufficient to allow an agency to adopt a rule; a specific law 
to be implemented is also required. An agency may adopt only rules 
that implement or interpret the specific powers and duties grant­
ed by the enabling statute. No agency shall have the authority to 
adopt a rule only because it is reasonably related to the purpose 
of the enabling legislation and is not arbitrary and capricious or 
is within the agency's class of powers and duties; nor shall an 

an agency have the authority to implement statuatory provisions 
setting forth general legislative intent or policy. Statuatory 
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language granting rUlemaking authority or generally describing 
the powers and functions of an agency shall be construed to ex­
tend no further than implementing or interpreting the specific 
powers and duties conferred by the same statute. 1I 

FS 120.536 (2)(a) 1I·· ••••••••••••• As of July 1,1999, the Admin­
istrative Procedures Committee or any substantially affected 
person may petition an agency to repeal (nodify or amend) any 
rule, or portion thereof, because it exceeds rulemaking auth­
ority permitted by this section........... . 

FS 120.54 (7)(a) IIAny person regulated by an agency or having 
substantial interest in an agency rule may petition an agency 
to adopt, aJlE9'M'l, or repea1 a ru1e, ............ .. 

The Objections: (1) 	 The amendments to FS 120 in 1997 by the legislature cont­
ained a shield against challenges to rules that were 
adopted prior to October 1, 1996 on grounds that it exceeds 
rulemaking authority permitted under FS 120.536. Such chall ­
enges were not to be permitted before July 1, 1999. A.ccoJ:d­
iaglJ'" tlIis J:Ule cJpl'-ge :Is DOlI pend8s1b1e... 

(2) 	 The amendments to Rule 120 in 1997 renoved the presumption of 
validity for proposed rules on theprendse that there would be 
adequate time and reason to fully consider the impact of the 
revisions in the law. While this restriction was not extended 
to include existing rules, a reasonable interpretation would 
lead to the conclusion that all revisions in FS 120 that were 
made prior to July I, 1999 must be ,giVt?I1 fair consideration in 
determining whether or not prior agency or court decisions 
may still have relevance and authority. It :l.s lIlY po.ltlon t'hat, 
any arIL"Y OE' jaIIdal1 Ql'der mat ~ CIB'I'ant RaDdards ill 
ocdw to .. adId_ible in this proceding. 

(3) 	 A critical element in the amended Rule 120 (1999) is the tenet 
that when the legislature enacts a statute, it may delegate the 
power to adopt rules to carry out the provisions of the statute. 
However, if the legislature has granted rulemaking authority to 
an agency, that authority must have identifiable standards for 
implementation. Now look at FS 364.19 in that context. This 
statute provides the Cornmission with authority to "regulate 
by reasonable rules, the terms of the telecommunications cont­
racts between telecommunications companies and their patrons". 
There are no specific standards fOE' iJDple.mentatiort;, One must 
therefore conclude, that the standards set forth in existing 
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app~icable law must provide the governing authori ty.. OUr 
natlon has had more than lOO-years of legislative history 
on the issues of fair trade and consumer protection, incl­
uding but not limited to the Fair Debt Collection Practices 
Acts of both the federal and state governments. This rich 
body of legislation is designed to provide both the industry 
and the consumer wi th fir m RULES OF LAW to govern the 
marketplace. Now, it states clearly in FS 559.552, which 
addresses the RELATIONSHIP OF STATE AND FEDERAL LAW, that 
"Nothing in this part (of the Florida Consumer Collection 
Practices Act) shall be construed to limit or restrict the 
continued applicability of the federal Fair Debt Collection 
Practices Act." The Act further states that "This part is 
in addition to the requirements and regulations of the fed­
eral Act", and, "In the event of any inconsistancy•••••••• 
the provision which is more protective of the debtor shall 
prevail.~Accordingly, it is appropriate that we examine the 
15 USC 1601 e.t seq. (the federal Consumer Protection Act) and 
more specifieally , Title VIII,the federal Fair Debt Collec­
tion practiCes Act, in the context of the relationship bet­
ween the telephone service provider, its billing and collec­
tion agent, and the consumer, under the RULE OF LAW. 

15 USC l692a §803 (4) excludes from the definition of cred­
itor,~any party who receives assignment or transfer of a 
debt in default solely for the purpose of facilitating coll­
ection of such debt for another". This may well be signific­
ant since under the agreements between the toll service pro­
viders and their "billing and collection" agents, the agent 
recourses the debt back to the service provider four weeks 
after the default accrues, so that it has no liability in 
the debt. (PSC Order 13429-1984 "true-up provision") 

Under the terms of PSC Order No. 13429 (1984 Order Approv­
ing Stipulation) the billing agent was granted the right 
to purchase receivables "to alleviate the problem of main­
taining multiple balances and pro-rating partial payments 
received from customers." Accordingly, lie }:lave a si tuation 
where the purchase of receivables was permitted to accomod­
ate limitations of computer capacity in 1984 (which we have 
been informed by PSC staff people is no longer a real limit­
ation with current technology), and, in the face of possible 
liability for the debt, it is assigned back to the service 
provider. Therefore, since the billing agent has no financial 
risk or security interest in the debt, he is excluded under 
lSUSC 1692 §803(4) ,fn:m mirg a "creditor", and under the same 
law (6) is a:nsidel:a:i to 1::e af~ cDlle::tar!' As a debt collector, 

the billing agent is precluded by 15 USC l692(f) §808(6) 
from "taking or threatening to take any non-judicial action 
to effect dispossession or disablement of property". sic 
disconnection of toll service provided by another party, 
or interference with access to the competitive interstate 
toll service providers, so long as the billing agent is 
fully paid for the service that it provides. 
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(4) 	 15 usc l692(h) §8l0 states, "If any consuner owes 
multiple debts and makes any single payment to any 
debt collector with respect to such debts, such debt 
collector may not apply such payment to any debt which 
is disputed by the consuner, and where applicable, 
shall apply such payment in accordance with the consum­
er's directions". PSC Order No. 13429 (1984) contra­
venes the law by permitting the debt collectors to pro­
rate partial payments received from customers. Thus, 
the consumer has no control over where his payments 
are applied ••.• and he cannot pay his local service bill. 

(5) 	 FS 95.11 (statutes of limitations on debt collection) 
(3)(p) provides that "Any action not specifically pro­
vided for in these statutes" for recovery of "other 
than real property II shall be commenced within FOUR 
YEARS ", with time to be tolled from the date the debt 
came into default. 

47 USC §4l5 (a) limits " •••••actions in law by telephone 
carriers for recovery of their lawful charges, or any 
part thereof, shall be begun within two (2) years (prior 
to 1996 it was one-year) from the time that the cause 
of action accrues, and not after." PSC Rules do not 
address the issue of "limitations" on debt collection, 
however if one is to separate interstate toll charges 
from 	charges for service within the borders of the 
State, it would appear that interstate charge collect­
ions are limited to two-years, and intrastate and local 
charge collections are limited to four-years. 

(6) It is interesting to note that 47 USC §42.6 (Retention 
of telephone toll records) establishes limits on " •••• 
•• each carrier that offers or bills toll telephone ser­
vice" to the retention of billing information about •••• 
•• "toll calls" to eighteen rronths •••• "whether it is bill ­
ing its own toll service customers for toll calls, or bill ­
ing customers for another carrier". Now, if the debt for 
"another carrier t s" toll charges is recoursed back to the 
toll carrier in four-weeks; and if the toll carrier elim­
inates his records after eighteen-months; and, if the 
statute of limitations on toll charge debts is limited 
to two-years; how can the disconnection of local service 
to collect toll charge debts carry beyond the limits of 
law? It is my position that the "disconnect authority 
rule encourages an abusive collection practice which 
can reasonably be characterized as a non-judicial pun­
itive act which violates the first and fourteenth amend­
ments to the U.S. Constitution because it is imposed 
without "due process". Moreover I it is prescribed under 
discretionary rules which disregard applicable legal 
standards, and therefore is an invalid exercise of del­
egated legislative authority under FS 120.536 (1) as. 
amended. 	 0 0 0 0 0 5 
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(7) 


(8) 


In the context of addressing the issues raised in this 
PETITION, it is important to examine the relationship 
between state and federal law as applicable. In §(3) 
of this brief, FS 559.552 identifies this relationship 
from the standpoint of the State. In the PL 95-109, 
§8l6, the federal viewpoint is stated as follows: "This 
title does not annul, alter or affect, or exempt any 
person subject to the provisions of this title with res­
pect to debt collection practices, except to the extent 
that those laws are incIOnsistant with any provision of 
this title.•.•••••••••• " For purposes of this section, 
a State law is not inconsistant with this title if the 
protection such lav affords any consumer is greater than 
the protection provided by this title". Further, §8l7, 
which addresses Exemption for State regulation, such ex­

emption from federal requirements is provided "if the 
ec.mission (Fre) determines that Wlder State law that 
class of debt collection practices is subject to require­
DEIlts substantially similar to tbose inp:>sed by this title, 
and there is adequate provision for 8nforoE!lIIl!nt. It is 
my position that the right to disconnect local telephone 
service to collect the debt of "another carrier" does not 
meet this test. 

If additional evidence of the supremacy of federal law is 
required, it is appropriate to look to the U.S. Constit ­
ution. Article VI (2) states clearly that "This Constit ­
ution••.•••••••• shall be the supreme law of the land; and 
judges in every State shall be bound thereby, anythin~ in 
the Constitution or laws of any State to the contrary not­
withstanding. 1t Additionally, §IV of Article I,while giving 
the States the power over conduct of Federal elections, 
permits Congress to alter such regulations at any time. Art­
icle I, §8 (3) gives the Congress exclusive power to reg­
ulate commerce with foreign nations and among the states, 
which clearly takes the regulation of interstate and inter­
national telecommunications billing and collection out of 
state juristiction••••and Article VII, Amendment 7 provides 
the right of trial by jury where there is dispute over debts. 
This right ispreempted by the "disconnect authority" rule 
which imposes punishment first, and permits negotiation 
afterward in the cases where interstate and international 
toll charges are inVOlved. It is my position that under 
the current "disconnect authority" rule, due process, which 
is guaranteed under the First and Fourteenth amendments, 
is disregarded by the action of local telephone service 
carriers when they terminate local telephone service to 
collect debts in dispute which are owed for services that 
they do not provide and services over which they do not 
have juristiction. The Commission has oft stated that"all 

ooooos 
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(9) 

(10) 

the debtor need do is pay the part of the debts that are 
not in dispute, and his service will be restored.p It is 
my position that, without a court order or valid court 
judgement, the Commission has no right to permit the local 
carriers to intervene in .begoeiations between the debtor 
and the carrier when they have no juristiction over the 
sources of the debt. or alternatively, when they are a~~re 
that. the. debt collector has no financial interest in the debt. 

The above noted Section 8 is particularly appropriate in 
light of the FCC REPORT AND ORDER in FCC Docket No. 85-88, 
which is dated as adopted January 14, 1985, and which de­
tariffed billing and collection service. In this order, 
the FCC adopted the conclusion that billing and collection 
services are not C'Qlllllmicaticms CQi"'.l carriage within 
"'l'it1e II of tIE C'ann!micaticms Act (47 1lSC 1201 et seq. 
'Itds had the effect of amending Part 69 (access c:harge rules) 
to cause deletion of the billing and collection element. 
The FCC also required local exChange carriers to file tar­
iff revisions (with the states) .removing provisions for 
interstate billing and collection effective JanuaJ:Y 1,1987. 
The order vas clear in its deterllli.nation that 'billing and 
collection is a financial and ~nistrative servioe''vben 
the functions are performed by a third party. While tIE FCC 
did defer to state regulatory authorities with respect to 
local cut-offs, they specifically stated that " ••••we do 
not by this action, intend to give tacit approval to this 
activity••••• ". 

In connection with §9 above noted, it is important to re­

view the Federal Telecommunications Reform Act of 1996, 

and specifically Title IV, §40l(a) which_'directs the FCC to 


"forbear regulation when such is not in the public interest 
or not necessary','. Now, this was easy for the FCC because 
they had already implemented such action in 1985. However, 
it must be noted that §40l (e) which deals specifically 
with State enforcement, states clearly that "A State Cc:mID­
ission DBy not continue to apply or enforce any provision 
of this Act that tIE FCC has determined to forbear." Now 
the attorney for the PSC in prior actions in this matter 
presumed to pronounce that the law "speaks for itself II , 

but the Court's have the prerogative, when they choose to 
exercise it, to interpret the law which may not speak 
loud enough to those who prefer not to hear it. Facts, 
however, should have the power to convince, and conversely, 
a lack of supportable facts should proffer a void that 
cries out to be filled. 

000007 
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(11) 


(12) 


Finally, FS §364.27 which addresses "Powers and duties 
as to interstate rates, fares, charges, classifications, 
or rules of practioe-", quite clearly charges the Comm­
ission to investigate a11 interstate•••••rul.es of prac­
tice in re1ation thereto, for and in re1ation to (te1e­
comnunications activities) where (such) takes p1ace with­
in the state, and when such••••rules of practice, are in 
the opinion of the Ccmaission, excessiwe or discriminatory 
or are 1evied or 1aid in vio1ation of the act of Congress 
entit1ed "'l'be Conamications act of 1934" (as amended, of 
course, by the Telecommunications Reform Act of 1996). 
Thus, under Florida law, the PSC has both the right and 
the responsibility to gather facts where there are matters 
it considers to be beyond its juristiction, and present 
them to proper juristictions. It is my position that all 
of the above noted facts and laws were available to the 
Commission prior to 19';,l6'~ and. tte Commission had access to 
all of the information as documented above. Under the 
provisions of FS 120.536 (2) the Commission had the obl­
igation to provide the Administrative Procedures Commit­
tee (Joint House and Senate) with a list of each rule 
which exceeds ru1emaking authority. The above noted 
"dis::x:rnect authority" rule was not included in that list. 
As of July 1, 1999, "any substantially affected person 
may petition an agency to repeal any rule or portion there­
of, because it exceeds the ru1emaking authority permitted 
in this section" sic FS 120.536 (2)(a). This petition is 
consistant with that statute. 

In prior actions before the Division of Administrative 
~, consideration of the above noted statute was ruled 
to be "premature". Moreover, the OOAH acknowledged that 
it had no juristiction over matters involving federal 
law••••••.•• and, under appeal before the 2d District 
Court of Appeals, the Court upheld the contention of the 
attorney for the PSC that, while the Appeals Court had 
proper juristiction, the issues relating to the Constit ­
ution and federal statutes .were "not properly preserved". 
Accordingly, prior participation by the PETITIONER in the 
subject of this petition does not preclude his right to 
present it to the PSC at this time. Furthermore, the 
Commission, in its wisdom, did stipulate that the PETIT­
TIONER was in fact "a substantially affected person" 
prior to the presentation to the Administrative judge. 
ThE!lEe facts should be a matter of record. 

000008 
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This PETITION is submitted herewith, on behalf of the PETITIONER and his 
spouse of more than fifty (50) years; on behalf of more than 650,000 
Floridians which are effectively cut-off from a part of society every year 
for non-payment of toll bills in dispute or default; for the working poor, 
the infirm, the single mothers with school age children or infants, and the 
elderly on fixed incolles. Moreover, this issue speaks to the concerns and 
circumstances of my life, a part of which was snatched from me and withheld 
from lie for five (5) years by what I consider to be the administration of 
injustice. The purpose of this PETITION is to serve the cause of justice 
and humanity, and to preserve the RULE OF LAW. 

Chester Osheyack 
an old man with a typewr 

000009 
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DATE: JULY 21, 1999 
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...' '-11 C.-)TO: DIRECTOR, DIVISION OF RECORDS AND REPORTING 
N 

FROM: DIVISION OF APPEALS (BROWN) ~ ~ G2
DIVISION OF COMMUNICATIONS (DOWDS)l:JS 

RB: DOCKET NO. 990869-TL - PETITION BY CHESTER OSHEYACK FOR 
AMENDMENT OF RULE 25-4.113(1) (f), F.A.C., REFUSAL. OR 
DISCONTINUANCE OF SERVICE. 

AGENDA: JULY 27, 1999 - REGULAR AGENDA - PETITION FOR RULEMAKING ­
PARTIES MAY PARTICIPATE 

CRITICAL DATES: AUGUST 15, 1999 - BY STATUTE, THE COMMISSION MUST 
GRANT OR DENY THE PETITION BY THIS DATE 

SPECIAL INSTRUCTIONS: SHOULD NOT BE DEFERRED 

FILE NAME AND LOCATION: S:\PSC\APP\WP\990869.RCM 

CASE BACKGROUND 

On July 1, 1999, Chester Osheyack filed a Petition to Amend 
Disconnect Authority Rule. In the petition, Mr. Osheyack asks the 
Commission to amend subsection (1) (f) of Rule 25-4.113, Florida 
Administrative Code, which permits a local exchange company to 
disconnect a customer's local telephone service for non-payment of 
a bill for long distance telephone service. 

Pursuant to section 120.536, the Commission must grant or deny 
Mr. Osheyak's petition within 45 days. This is sta 's 
recommendation to deny the petition. 

DOCUMENT ~W~P.[R-DATE 
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DOCKET NO. 990869-iL 
DATE: JULY 21, 1999 

STATEMENT OF ISSUES 

ISSUE 1: Should the Commission deny Mr. Osheyack's Petition to 
Amend Disconnect Authority Rule? 

RECOMMENDATION: Yes. The Commission should deny Mr. Osheyack's 
petition. Rule 25-4.113(1) (f), Florida Administrative Code, 
satisfies the requirements of Section 120.536, Florida Statutes, 
because it implements the specific powers granted by Sections 
364.03 and 364.19, Florida Statutes. 

STAFF ANALYSIS: This petition is Mr. Osheyack's most recent 
attempt to convince the Commission to change its policy on 
discontinuance of local phone service for failure to pay long 
distance charges. In previous cases before the Commission, the 
Florida Supreme Court, the Division of Administrative Hearings, and 
the Second District Court of Appeals, Mr Osheyack has attacked ~he 
rule on a variety of substantive and procedural grounds. To date 
he has not been successful. 

The rule in question, Rule 25-4.113(1) (f), Florida 
Administrative Code, provides, in pertinent part: 

(1) As applicable, the company may refuse or discontinue 
telephone service under the following conditions provided 
that, unless otherwise stated, the customer shall be 
given notice and allowed a reasonable time to comply with 
any rule or remedy any deficiency . . . 

(f) For nonpayment of bills for telephone service, 
including the telecommunications access system 
surcharge referred to in Rule 25-4.160(3), provided 
that suspension or termination of service shall not 
be made without 5 working days' written notice to 
the customer, except in extreme cases. The written 
notice shall be separate and apart from the regular 
monthly bill for service. A company shall not, 
however, refuse or discontinue service for 
nonpayment of a dishonored check service charge 
imposed by the company. No company shall 
discontinue service to any customer for the initial 
nonpayment of the current bill on a day the 
company's business office is closed or on a day 
preceding a day the business office is closed. 

- 2 -=­
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DATE: JULY 21, 1999 

In this case, Mr. Osheyack contends that Rule 25-4.113(1) (f) 
does not satisfy the requirements of the Administrative Procedures 
Act, Section 120.536(1), Florida Statutes, which provides that an 
agency may only adopt rules that implement or interpret specific 
powers and duties granted by statute. According to Mr. Osheyack, 
sections 364.03 and 364.19, Florida Statutes, which the Commission 
cites as authority for the rule in question, provide broad 
discretionary powers to regulate the telecommunications industry, 
but they do not provide specific power to disregard or override 
existing state and Federal debt collection practices laws, and 
statutes of limitations relating to them. Thus, Mr. Osheyack 
contends, the Commission has exceeded its rulemaking authority, and 
he asks the Commission to amend the rule in question "in a manner 
consistent with applicable State and Federal debt collection 
statutes." 

Section 364.19, Florida Statutes, "Telecommunications serv~ce 
contracts i regulation by Commission" provides that " [t] he 
Commission may regulate, by reasonable rules, the terms of 
telecommunications service contracts between telecommunications 
companies and their patrons.1/' Mr. Osheyack acknowledges this broad 
grant of authority, but contends the rules enacted must be 
"reasonable." He also contends that since there are no specific 
standards incorporated in Section 364.19 for discontinuance of 
service, the rule must incorporate debt collection standards from 
other existing law. Since the rule does not do that, it is not 
"reasonable," and since it is not reasonable, it exceeds the 
specific authority granted in Section 364.19, Florida Statutes. 

Rule 25-4.113, Florida Administrative Code, is a rule that 
governs the terms of telecommunications service contracts between 
telecommunications companies and their patrons. It implements the 
specific power over contracts granted by the statute, and the 
particular type of contract term it addresses is termination of 
service. It is directly and specifically related to the authority 
granted by the statute. No more specificity is necessary in either 
the rule or the statute. Nowhere does the statute require the 
Commission to comply with Federal or state debt collection statutes 
in its regulation of telecommunications service contracts between 
telecommunications companies and their patrons. The Commission is 
not authorized to enforce or implement those statutes, and in fact, 
if it did, it might well exceed the authority granted it under 
Section 364.19. Staff has reviewed those debt collection statutes 
and does not believe that they would be applicable at all to local 
exchange company billing and collection arrangements with 
interexchange carriers. 

- 3 -­

000012 



DOCKET NO. 990869-fL 
DATE: JULY 21, 1999 

Furthermore and finally, Rule 25-4.113, Florida Administrative 
Code, meets the standard of reasonableness found in section 364.19, 
Florida Statutes. It clearly is directly related to the terms of 
a telecommunications service contract and the Commission's long­
standing policy that telecommunications consumers should not have 
to absorb the high costs of bad debt through their 
telecommunications rates. In Mr. Osheyack's 1996 rule challenge, 
the Administrative Law JUdgE! specifically upheld Rule 25-4.113 on 
the grounds that the rule was reasonable, not arbitrary or 
capricious, and based on competent substantial evidence in the 
record. See Chester Osheyack v. Public Service Commission, Final 
Order issued August 11, 1997, Case No. 97-1628RX. That decision 
was affirmed Per Curiam by the Second District Court of Appeal. 

For these reasons, staff recommends that the Commission deny 
Mr. Osheyack's petition. The rule meets the procedural 
requirements of Section 120.536, Florida Statutes. Staff no~es, 
however, that it is presently working on two rule projects that 
address other aspects of Rule 25-4.113. Since the Commission has 
not reviewed this rule in OVE!r three years, staff could incorporate 
a review of this provision into its projects, if the Commission 
desires. 

- 4 ~-
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DOCKET NO. 990869-lL 
DATE: JULY 21, 1999 

ISSUE 2: Should this docket be closed? 

RECOMMENDATION: If the Commission approves staff's 
recommendation in Issue 1, this docket should be closed. 

STAFF ANALYSIS: If the Commission approves staff's 
recommendation in Issue I, this docket should be closed. The 
docket should remain open if the Commission grants Mr. Osheyack's 
petition. 

MCB 

- 5 ­
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ORIGINALBEFURE THE PUBLIC SERVICE COMMISSION 
STATE OF FLORIDA 

MEMORANDUM 

DATE: 

TO: 

FROM: 

RE: 

July 29, 1999 

DIRECTOR, DIVISION OF RECORDS AND REPORTING (Bayo) 

Chester Osheyack, Private Citizen 

DOCKET NO. 990869-TL -PETITION BY CHESTER OSHEYACK 
AMENDMENT OF RULE 25-4.113 (l)(f), FAC, REFUSAL OR 
CONTINUANCE OF SERVICE 

FOR 
DIS­

FILE NAME AND LOCATION: S:/PSC/APP/WP/990869.RMC 

Time and circumstances did not permit me to complete my prepared remarks in sup­

port of my PETITION. Accordingly, I am submitting the entire text with the. re­

quest that they be added to the record of the PSC Agenda Conference of July 27, 

1999. 

" I want to first address the staff analysis section of the recommendation 

to this Commission. The staff identified a litany of prior attacks on the 

Rule under discussion on a variety of substantive and procedural grounds 

without success. Let the record show that there was never an attack permit­

on grounds of FS 120.536 which was drastically amended in 1997, and further 

clarified and strengthened in 1999 by the legislature. Accordingly, the 

comment has no relevance other than historical in the current filing. As to 

the matter of success, I have actually had some small impact in motivating 

both the Executive branch of the federal government and th~ FCC to investigate 

the issue of disconnect authority. Let me quote for the record what the fed­

eral government has to say on this subject: 

The FCC Chairman, Reed Hundt, appearing before a congressional sub-committee/<Fh 

APr' ~n telecommunications in May 1995, said: 

c,A:· 

Giliij •••• last year for the firs:t time, the percentage of penetration of 


9..G telephone service in American households dropped about t of 1% nationally, 

'._i::G and that is a meaningful drop. Based on studies that we have done, the reason 

.. t.;3 
ope why people are beginning to drop off the telephone system is because we have 
'~RR , ___ _ 
~EC __1__. erroneously linked long distance bills to local telephone bills, and in many 

W/.d·W __-- places you lose your local service if you have trouble paying your long dist ­
OT;r4. __". ance bill. I don't think that is logical. We should change that. 

THIS IS A DIREGr QUOTE FROM THE CONGRESSIONAL RE~Hf:N;'ilY:)~::r?-r.;t,TE 

09067 AUG rr~o aI 5 
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The National Telecommunications and Information Administration, which is a pol­

icy advisory agency supporting the Executive branch in Washington, D.C., made 

the following report to the FCC in Docket No. 95-115 dtd March 29, 1996: 

•••• The commission and the Joint Board should encourage all 

States to bar local exchange carriers from disconnecting local 

telephone service for non-payment of interstate long distance 

charges. The benefits of a no-disconnect policy appears to 

be concentrated among low-income households that would likely 

Ba~e the most difficulty obtaining and retaining telephone ser­

vice. The results of our study strongly support the notion 

that a no-disconnect policy will have a significant effect on 

telephone subscribership. 

THIS IS A DIRECT QUOTE FROM THE REPORT 

But the staff is correct with regard to my inability to achieve success within 

the state of Florida. 

Further to the issue of market penetration which was the subject of the afore­

noted comments of the federal agencies, there are certain statistics which your 

staff generated for you in 1996, as follows: 

Florida households have increased 9.3% through the 5-year 

period of 1990 through 1995, while penetration of telephone 

service to those households during the same period increased 

by 0.6%. It would appear then, that active subscribership 

has not kept pace with the growth in the State of Florida. 

Moreover, there are particularly weak areas of subscribership 

identified by low income and ethnicity which are significant 

and belie the averages. Statistics bear out the conclusion 

that people found wanting are the elderly on fixed incomes, 

the working poor, and in terms of ethnicity, the African­

American and Hispanic-American populations. Penetration 

there is about 7% below the average. 
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A more recent study by the Federal Census Bureau reported by the St. Petersburg 

TIMES, and the Tampa TRIBUNE on July 9, 1999, can be summarized as follows: 

Nation wide, about 20% of Americans reported having problems 

paying essential bi11s ••• about 8-mi11ion of them earn in 

excess of $45,000 per year but still have trouble covering 

their basic needs ••• the most vulnerable group was children••• 

African-American and Hispanic-American populations were more 

likely to report trouble, as were female-headed families. 

THESE ARE DIRECT QUOTES FROM THE REPORT AS PUBLISHED 

Now, I would like to clear the air, if you will, by addressing a 

couple of your concerns which have in the past lent support 

to your current policy. First, however, we should test the 

need to continue ANY LONG STANDING POLICY under current circum~ 

stances. Prior to 1996, the policies of regulatory bodies were 

to a great extent, governed by the DOCTRINE OF SPECIAL CIRCUM­

STANCES which had.as its sole purpose, the PROTECTION OF MONOPOLY. 

After enactment into law of the Te1com Reform Acts of the State 

and Federal governments, the mission of regulators changed to 

become the ENCOURAGEMENT OF COMPETITION. State and federal leg­

islators had little experience with the task of protecting mon­

opolies. Such a practice is antithetical to our economic system 

which is based in a free market. Our laws, at least from the 

year 1890 on, have been directed against monopoly. So it was 

sound judgement, at that time, for lawmakers to provide greater 

latitude to the regulators to enable them to respond to circum­

stances for which there were no laws that fit. However, in 1996 

the rules of the game were changed. Accordingly, regulation for 

a competitive market must nClw be directed at promoting a stat ­

uatory purpose, otherwise chaos will replace order in the mark­

etplace. There must be firm standards, else there will be con­

stant disputes. Now, this is largely a legislative problem, but 

it is your problem too. You have both the right and the oblig­

ation to tell the legislature where the piob1ems are, and to make 

your recommendations as to possible cures. Defending the status 

QUO is not a reasonable option in a changing marketplace. 
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Let's now look at a much touted cl:)ncern often characterized by the slogan "PUT 

THE COST ON THE COST-C~USER" ••• another way of stating the belief that bad debts 

will be translated into interstate telephone rate increases. Notwithstanding 

the fact that this Commission cannot affect interstate rates due to a lack of 

juristiction, what does the record show? Currently, here in Florida, MCI and 

AT&T promote offers which are 10¢ per minute for non-peak hours such as evenings 

and Saturdays, and 5¢ on Sundays. Sprint promotes 10¢ for calls anywhere, any­

time, 5¢ at nightime, and 2f¢ on Sunday. These offers are also available to 

consumers in New York, Pennsylvania and Ohio, as examples of many States which 

have repealed disconnect authority. Accordingly, while your staff defends the 

disconnect authority rule with speculation, the market forces are lowering the 

rates without the benefit of disconnect authority in other states. 

Your staff has also repeatedly stated that your policy is supported by the be­

lief that elimination of disconnect authority would cause an increase in deposit 

requirements. In fact, no one talks about depOSits these days because pre­

payment plans are available in abundance and in a variety of forms. This is 

also a non-starter. 

There have been a few other concerns stated from time to time, and I will be happy 

to address them upon your request, but all that I have heard are based in spec­

ulation and have little credability in fact. I believe now that it would be use­

ful for me to frame the issues as I see them. Let me first, stipulate, as I 

have before and often, that I fully agree that people who are able to pay their 

valid debts should pay them. However, the issue before us is not ••• WHO SHOULD 

PAY THEIR DEBTS AND WHY? •• but rather, WHO IS LEGALLY EMPOWERED TO COLLECT THE 

DEBTS AND HOW? It is my view, that the end, no longer justifies the means ••• 

now, the means must be lawful. 

In prior and currently stated positions, your staff has indicated that the 

Commission acquires its broad based rule-making authority from the fact that 

the relevant statute does not specifically preclude certain actions. In 

fact, the revised AP statute states rather specifically that an agency may 

only adopt rules that implement specific powers and duties granted by the 

enabling statute. Now, the word REASONABLE is an adjective, and it is non­

specific at best with respect to identification of any powers and duties, 
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much less SPECIFIC powers and duties. Moreover, the AP statute also pre­

cludes an agency from implementing statuatory provisions setting forth gen­

eral legislative intent or policy. In short, the Commission cannot sub­

stitute itself for the legislature. If there are no specific standards, 

you cannot fabricate them out of air. You can make your recommendations 

to the legislature, or you can utilize the standards that already exist. 

Now, I am going to surprise you by coming over to your side on this question. 

In my humble view, you have the aU1thority to make APPROPRIATE REASONABLE 

RULES. You had it in 1996••• you had it in 1997••• you had it in 1998••• and, 

you have it now in 1999. The sole difference between my position and that 

of your staff, is that I believe that your authority is properly limited. 

and that because of a badly written law which should be reviewed by the leg­

islature, you are being ill-advised as to the interpretation of what are 

alleged to be BROAD POWERS. So bear with me, if you will, as I attempt to 

parse the language of the statute which provides the Commission with the 

authority to regulate by reasonable rules, the terms of telecommunications 

contracts between telecommunications companies and their patrons. 

The word REASONABLE, can have numerous meanings, ie sensible, 

fair, sound, moderate, logical and others ••• all of which are 

subject to interpretation and vulnerable to bias. Further, the 

word itself, as a part of speech, is an adjective and cannot 

stand alone. It must qualify a noun. In this instance, the noun 

is RULE. 

A RULE is a guiding principle for conduct, habit, custom or 

procedure. This is also a 1iiord that cannot stand alone. It 

is dependant upon the context in which it is used for proper 

definition. Here it is used in conjunction with the word 

REGULATE. 

The word, REGULATE, is a verb which expresses an action. Its 

meaning is to control or to govern. Thus we have a combination 

of words ••• REGULATE BY REASONABLE RULES •••which still, by them­

selves, mean little without a context. What provides context, 

is the word CONTRACT. 
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Now, a CONTRACT is a LEGAL transaction ••• and agreement between 


parties that is LEGALLY enforceable ••• and it must be LEGALLY 


enforceable to justify a remedy as drastic as disablement of 


a telephone., 


Therefore, we now have a context for clearly defining what con­


stitutes a REASONABLE RULE, and we can intelligently address the 


meaning of the combination of words that make up the rule-making 


authority granted in the Statute 364.19. 


In my dictionary, Websters New World-2d College Edition, the most 


fitting meaning for the word REASONABLE in this context is JUST: 


and in the same dictionary, the word JUST means LAWFUL or LEGALLY 


CORRECT. Therefore, in order for RULES REGULATING a CONTRACT to 


be REASONABLE, they must be LAWFUL ••• and if they are not LAWFUL, 


the CONTRACTS will not be enforceable. 


This hypothesis, provides a coherant legal meaning which is sufficiently defin­

ite, so as to preclude agency discretion in implementing FS 364.19••• and it 

satisfies the mandate of FS 120.536 as amended. 

With respect to your staff's comment that they find the debt collection laws 

not applicable to the LEC billing and collection arrangements ••• I find this 

absurd. If the arrangements are flawed, it is not the law that is out of synch, 

it is the contract that secures the arrangements. Is it so difficult to comp­

rehend a world in which the LEC is defined as a DEBT COLLECTOR, instead of a 

CREDITOR? 

Moreover, what laws would apply if the billing and collection operations were 

implemented by a data processing company not associated with telecommunications? 

One of the stated objectives of the FCC as indicated in their DETARIFFING ORDER 

of 1985, was that the reclassification of billing and collection would open the 

opportunity for data processing companies to enter into competitive bidding with 

the LECs for the IXC business. thE! functions were clearly defined in that ORDER 

in a manner which emphasized the fact that the functions were well within the 

capa~ities of such companies. The principle advantage that the LEC has under 

current policy is that the LEC can disconnect their service to collect another 

carrier's bill, while another data processing company could not do so. I suggest 

to you that this fact gives them an unfair advantage and is counter-productive 

to the objective of competition in a free market. I also, suggest, as did the 
000020 
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FCC, that there might be cost advantages available to the IXCs if they were able 

to put their billing and collection functions out for bid in a competitive arena, 

and those benefits might well accrue to the consumer. Here again, your current 

policy works against your mandate which is to encourage competition in the tele­

communications industry. Would it not be appropriate to level the playing field? 

Commissioners, there are many of u~) out here in the real world that need your 

he1p ••• the elderly, the infirm••• dhe working poor •• the single mothers with chi1d­

ren ••• and as the Federal Census Bureau Report indicates, even the financially 

well-off report having trouble paying their bills from time to time. Experts 

contend that many families with hecllthy incomes are still living close to the 

financial edge ••• without enough saved for emergencies and particularly if they 

live in high cost cities or carry high mortgages or high debt loads. This makes 

them vulnerable to unexpected financial hits ••• a layoff perhaps or a large med­

ical bill. Ever tried to get a job without a telephone? or to negotiate a med­

ical bill with a hospital without a telephone? or adjust critical medication 

dosage through your doctor without a telephone? 

... 
With respect to staff suggestions regarding consolidation of this Petition with 

others addressing the same rule, I have a problem with that suggestion. Not 

because of proposed consolidation, but because there is no need for lengthy re­

view. Your staff studied this issue for 2-years before, and returned a recom­

mendation that this rule be eliminated. Upon receipt of their recommendation, 

you withdrew the Docket without comment. Unless the legal foundation is proper­

ly established, a policy review, to my mind is an exercise in futility. You 

taught me that. 

Moreover, there are downside consequences resulting from unnecessary delay. The 

elderly get older; the infirm get sicker; the poor get poorer; and, the children 

grow up in a household without a telephone and never get the opportunity to learn 

how to use one properly. 

The question before us today is not. about my past experience ••• or your past judge­

ments. It is not about changes in the markets. It,is not even about what the 

tele?hone companies do or do not dlD. The question before us today is about the 

RULE OF LAW. It is about the right of the Commission to assume powers that are 

neither specifically granted nor specifically prohibited by interpretation or 

misinterpretation of the word REASONABLE. It is about the right of the Commission 
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to sustain a policy which disregards over 100-years of consumer protection law 

under a mandate which requires recognition and encouragement of competition. 

This is not a matter for review. It is a matter for action. Accordingly, I 

respectfully urge this Commission to immediately proceed to the initiation of 

rule-making in accordance with the revised AP statutes. 

In closing, I would like to again emphasize that my Petition does not address 

policy ••• it addresses the Rule of Law. Justice and the FS 120 as amended, re­

quire that you respond accordingly. Your staff's recommendation is far from 

sufficient to meet the test of the law." 

10410 Zackary Circle 
Apt. 28 
Riverview, Florida 335693994 
(813) 672-3823 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 


Petition by Chester Osheyack for Amendment ) Docket No. 990869-TL 
of Rule 25-4.113(1)(f), F.A.C., Refusal or ) 
Discontinuance of Service ) 

,--) Filed: August 3, 1999 

BELLSOUTH "rELECOMMUNICA1"IONS, INC.'S 
PErlTION FOR LEAVE TO INTERVENE 

BeliSouth Telecommunications, Inc., ("BeIiSouth" or "Company"), pursuant to 

Rule 25-22.039, Florida Administrative Code, hereby requests leave to intervene in 

these proceedings, and as grounds therefor states: 

1. BeliSouth is a telephone company lawfully doing business in the State of 

Florida whose regulated operations are subject to the jurisdiction of this Commission 

pursuant to Chapter 364, Florida Statutes. 

2. BeliSouth's principal plaoe of business in Florida is 150 W. Flagler Street, 

Suite 1910, Miami, Florida 33130. Pleadings and process in this matter may be served 

upon: 

Nancy B. White 
c/o Nancy H. Sims 
150 So. Monroe Street, Suite 400 
TaliahasseE~, Florida 32301 

3. Any decision made by th.~ Commission in the context of this proceeding 

will necessarily affect the substantial interests of BeliSouth and its business operations 

in the State of Florida. 

o9 ra2 AUG -3 ~ 0 0 0 2 3 




WHEREFORE, BellSouth respectfully requests that the Commission grant the 

Company leave to intervene for all legal purposes in this docket. 

Respectfully submitted this 3rd day of August, 1999. 

BELLSOUTH TELECOMMUNICATIONS, INC. 

NANCY B. ITE tpJ ) 
MICHAEL P. GOGGIN \{ 
c/o Nancy H. Sims 
150 So. Monroe Street, Suite 400 
Tallahassee, FL 32301 
(305) 347-5558 

2 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

Petition by Chester Osheyack for Amendment ) Docket No. 990869-TL 

of Rule 25-4.113(1)(f), F.A.C., Refusal or ) 

Discontinuance of Service ) 


Filed: August 4, 1999------------------------------) 
BELLSOUTH TELECOMMUNICATIONS, INCo'S NOTICE OF 
WITHDRAWAL OF PETITION FOR LEAVE TO INTERVENE 

BeliSouth Telecommunications, Inc. ("BeIlSouth"), hereby files its Notice 

of Withdrawal of Petition for Leave to Intervene, and states the following: 

1. On August 3, 1999, BeliSouth filed a Petition for Leave to Intervene 

in this docket. BellSouth hereby withdraws the above-referenced Petition for 

Leave to Intervene. 

Respectfully submitted this 4th day of August, 1999. 

BELLSOUTH TELECOMMUNICATIONS, INC. 

NANCYB:WE (IhnV 
MICHAEL P. GOGGIN y-t." 
clo Nancy H. Sims 
150 So. Monroe Street, Suite 400 
Tallahassee, FL 32301 
(305) 347-5558 

R.tZ;J:~dajy~

Suite 4300 
675 W. Peachtree St., NE 
Atlanta, GA 30375 
(404) 335-0747 



BEFORE THE FLORIDF., PUBLIC SERVICE COMMISSION 


In re: Petition by Chester 
Osheyack for amendment of Rule 
25-4.113(1) (f), F.A.C., Refusal 
or Discontinuance of Service. 

DOCKET NO. 990869-TL 
ORDER NO. PSC-99-1591-FOF-TL 
ISSUED: August 16, 1999 

The following Commissioners participated in the disposition 
of this matter: 

JOE GARCIA, Chairman 

J. TERRY DEASON 

SUSAN F. CLARK 


JULIA L. JOHNSON 

E. LEON JACOBS, JR. 


OlmER DENYING :E>ETITION FOR AMENDMENT 

OF RULE 25-4.113(1) (f)« FLORIDA ADMINISTRATIVE CODE 


BY THE COMMISSION: 

On July 1, 1999, Chester Osheyack filed a Petition to Amend 
Disconnect Authority Rule. Invoking the provisions of Section 
120.536, Florida Statutes, Mr. Osheyack asks us to amend Rule 25­
4.113 (1) (f), Florida Administrative Code, which permits a local 
exchange company to disconnect a customer'S local telephone service 
for non-payment of a bill for long distance telephone service. At 
our July 27, 1999, Agenda Conference, we denied Mr. Osheyack's 
petition. We determined that Rule 25-4.113 (1) (f) satisfies the 
requirements of Section 120.536, because it implements the specific 
powers granted to the Commission by Sections 364.03 and 364.19, 
Florida Statutes. This Order memorializes our decision, as Section 
120.536(2), Florida Statutes, requires. 

The rule in question, 25-4.113(1) (f), Florida Administrative 
Code, provides, in pertinent part: 

(1) As applicable, the company may refuse or discontinue 
telephone service under the following conditions provided 
that, unless otherwise stated, the customer shall be 
given notice and allowed a reasonable time to comply with 
any rule or remedy any deficiency . . . 

Ij I--~ .... , ..u9662 AUGISg:: Jl;U_j 
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(f) For nonpayment of bills for telephone service, 
including the telecommunications access system 
surcharge referred to in Rule 25-4.160(3), provided 
that suspension or termination of service shall not 
be made without 5 working days' written notice to 
the customer, except in extreme cases. The written 
notice shall be separate and apart from the regular 
monthly bill for service. A company shall not, 
however, refuse or discontinue service for 
nonpayment of a dishonored check service charge 
imposed by the company. No company shall 
discontinue service to any customer for the initial 
nonpayment of the: current bill on a day the 
company I s business office is closed or on a day 
preceding a day the business office is closed. 

In previous cases before the Commission, the Florida Supreme Court, 
the Division of Administrative Hearings, and the Second District 
Court of Appeals, Mr Osheyack has attacked the rule on a variety of 
substantive and procedural grounds. In this case Mr. Osheyack 
contends that the rule does not satisfy the requirements of the 
Administrative Procedures Act, Section 120.536 (1), Florida 
Statutes, which provides that an agency may only adopt rules that 
implement or interpret specific powers and duties granted by 
statute. According to Mr. Osheyack, sections 364.03 and 364.19, 
Florida Statutes, which the Commission cites as authority for the 
rule in question, provide broad discretionary powers to regulate 
the telecommunications industry, but they do not provide specific 
power to disregard or override existing state and Federal law 
governing debt collection practices, and statutes of limitations 
relating to them. Therefore, Mr. Osheyack contends, we have 
exceeded our rulemaking authority. He asks us to amend Rule 25­
4.113(1) (f) "in a manner consistent with applicable State and 
Federal debt collection statutes." 

Section 364.19, Florida Statutes, "Telecommunications service 
contracts i regulation by Commission" provides that " (t] he 
Commission may regulate, by reasonable rules, the terms of 
telecommunications service contracts between telecommunications 
companies and their patrons." Mr. Osheyack acknowledges this broad 
grant of authority, but contends the rules enacted must be 
"reasonable." He argues that since there are no specific standards 
incorporated in Section 364.19 for discontinuance service, the 
rule must incorporate debt collection standards from other existing 
law. Since the rule does not do thatJ it is not "reasonable," and 
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since it is not reasonable, it exceeds the specific authority 
granted in Section 364.19, Florida Statutes. 

Rule 25-4.113 is clearly a rule governing the terms of 
telecommunications service contracts between telecommunications 
companies and their patrons. It implements the specific power over 
contracts granted by the statute, and the particular type of 
contract term it addresses is termination of service. It is 
directly and specifically related to the authority granted by the 
statute. Nowhere does the statute require compliance with Federal 
or state debt collection statutes in the regulation of 
telecommunications service contracts between telecommunications 
companies and their patrons. Those statutes are not applicable to 
local exchange company billing and collection arrangements with 
interexchange carriers. 

We believe that Rule 25-4.113 meets the standard of 
reasonableness found in Section 364.19, Florida Statutes. It is 
directly related to the terms of a telecommunications service 
contract and the Commission's long-standing policy that 
telecommunications consumers should not have to absorb the high 
costs of bad debt through their telecommunications rates. See 
Chester Osheyack v. Public Service Commission, Final Order issued 
August 11, 1997, Case No. 97--1628RX, where the Administrative Law 
Judge specifically upheld Rule 25-4.113 on the grounds that the 
rule was reasonable, not arbitrary or capricious, and based on 
competent substantial evidence in the record. That decision was 
affirmed Per Curiam by the Second District Court of Appeal. 
Chester Osheyack. v. State of Florida. Division of Administrative 
Hearings (Public Service Commission), Case No. 97-03581, issued 
June 19, 1998. 

For these reasons, we deny Mr. Osheyack's petition. The rule 
meets the procedural requirements of Section 120.536, Florida 
Statutes. We have not, however, reviewed this rule in over three 
years. Considering the changes that have taken place in 
telecommunications in that t.ime, we believe we should review it 
again, to determine whether the policies it implements are still 
appropriate. Our staff will include a review of Rule 25­
4.113(1) (f) in its current rulemaking projects. It is therefore, 

ORDERED by the Florida Public Service Commission that Chester 
Osheyack's Petition to Amend Disconnect Authority Rule is denied 
for the reasons stated above. It is further 

r~ ,', ., ")
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ORDERED that this docket shall be closed. 

By ORDER of the Florida Public Service Commission this 16th 
day of August, 1999. 

BLANCA S. BAy6, Director 
Division of Records and Reporting 

By: ~~ 
KaYFifln:chef 
Bureau of Records 

(SEAL) 

MCB 

NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW 

The Florida Public Service Commission is required by Section 
120.569(1), Florida Statutes, to notify parties of any 
administrative hearing or judicial review of Commission orders that 
is available under Sections 120.57 or 120.68, Florida Statutes, as 
well as the procedures and time limits that apply. This notice 
should not be construed to mean all requests for an administrative 
hearing or judicial review will be granted or result in the relief 
sought. 

Any party adversely affected by the Commission's final action 
in this matter may request: 1) reconsideration of the decision by 
filing a motion for reconsideration with the Director, Division of 
Records and Reporting, 2540 Shumard Oak Boulevard, Tallahassee, 
Florida 32399-0850, within fifteen (15) days of the issuance of 
this order in the form prescribed by Rule 25-22.060, Florida 
Administrative Code; or 2) judicial review by the Florida Supreme 
Court in the case of an electric, gas or telephone utility or the 
First District Court of Appeal in the case of a water and/or 
wastewater utility by filing a notice of appeal with the Director, 
Division of Records and reporting and filing a copy of the notice 
of appeal and the filing fee with the appropriate court. This 
filing must be completed within thirty (30) days after the issuance 

this order, pursuant to Rule 9.110, Florida Rules of Appellate 
Procedure. The notice of appeal must be in the form specified in 
Rule 9.900(a), Florida Rules of Appsllate Procedure. 



BEFORE THE FLORIDA SUPREME COURl 

IN THE FLORIDA PUBLIC SERVICE COMMISSION 


Docket No. 990869-TL 
Order No. PSC-99-l59l-FOF-TL 
Issued August 16, 1999 
Final August 30, 1999 

CHESTER OSHEYACK, pro se 	 ) 
)Appellant 
) 

v ) 
) NOTICE OF APPEAL

STATE OF FLORIDA (Public 
)Service Commission - Joe )Garcia, Chairman) 
) 

Appellee ) 

--------------------) 


NOTICE IS GIVEN that CHESTER OSHEYACK pro se, Appellant, appeals to the Florida 

State Supreme Court, the ORDER of the Public Service Commission rendered and 

final, effective August 30, 1999 ( confirmed copy attached) 

The 	 juristiction of this Court is hereby invoked on the following grounds: 

(1) 	Pursuant to FS 120.68 

(2) 	The basis of the dispute under appeal is interpretation of 
FS 120.536 as amended which was enacted during the 1999 
session of the legislature. Judicial interpretation of this 
statute was barred prior to July 1, 1999, therefore there 
has been no test of the consequences of this statute. 

(3) 	Adjudication of this dispute requires consideration of the 
impact of federal and constitutional law as well as state 
law. Such review is beyond the juristiction of the admin­
istrative judicial process, but is well within the jurist ­
iction of this Court. 

Appellant: Appellee: 

33569-3994 

v 
Signature 

Robert D. Vandiver, General 
Counsel, Florida Public Service 
Commission 
2540 Shumard Oak Blvd 
Tallahassee, Florida 32399-0850 
Florida Bar No. 89095 
(850) 413-6245 

f/I- ff 
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10 446G~f(rj ~ 
~PSC-PFrQRDS/qEPORTIHG 



,. . 

.. 
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October 9, 1999 

Ms. Kay Flynn, Chief 
Bureau of Records In re: SCA 96,439 
Public Service Commission PSC Order 99-1591-FOF-TL 
2540 Shumard Oak Blvd. 
Tallahassee, Florida 32399-0a~0 

Dear Ms. Flynn: 

Ms. Brown advised that I communicate with you re­

garding the matter of the record. As I am sure 

that you are aware, my experience with the process 

invov1ed is quite limited, so I'll have to rely 

upon you for guidance where appropriate. 


Enclosed is a copy of the "Table of Citations" 
that will be included in my Initial Brief. 

Important for inclusion in the record are: 

US 5th DCA Case No. 97-60421, July 30, 1999 decision. 

This should be no problem since FPSC was a party in 

this action against the FCC. and, 


FS 364; FS 120; FS 95.11; FS 559.55 
** PSC Orders 12765 and 13429 

PSC Rules 25-4 
FCC Report & Order in CC Docket No. 85-88 Jan 14, 1985 
Fed Stautes: 15 USC 1601 et seq; 47 USC 201 et seq; 

47 USC 42.6; 47 CFR §61.58; 5 USC 706; 
15 USC 1601 et seq 

C.':.i= .........-_ 
c;'/U ........_1­
CiH 
EAG 
LEG 
MAS 
ope 
PAl 
SEC --+1__ 
\NAW 
C"f:-: Cf.lI'O 

note: There is a Florida Order that cites Adams v 
Culver; Stewart v DeLand; State ex re1 Loftin 
v McMillan; Boque & Fennelly; and Sun trust 
v Wood in re statuatory construction. I .ave 
the citation but have misplaced the PSC Order, 
however it was in the file submitted to DOAH 
by Ms Helton. This should be included in the 
record duly noted with (**) 

The US DCA Case No 97-60421 contains citations 
in Case law duly noted with (*) 

DOCUMENT NUMGER-OATE 

I 2 3 5 8 OCT II ~ 
FPSC RECORDS/REFORTING 

---_.. _------------------ ­



page 2 (Osheyack to Flynn) 

Copies of the Declaration of Independance, the 
Constitution of the USA and the State of Florida 
should be readily available in any court is the 
land, so I doubt that you will need those for the 
record, but I leave that to your expert judgement. 

With respect to the US 5th DCA Case, while this 
Final Order was issued 3-days after the PSC Agenda 
Conference, and about 30-days prior to the Final 
Order in re my Petition, it should be emphasized 
that the Florida PSC was a party in that case and 
was well aware of the citations in the record. I 
did, also discuss the Case with Mr. David Smith, 
in the absence of Ms. Brown, and directly with 
Ms. Brown when she returned from her travels. I 
don't know what else I need to do. 

Be advised that, at this writing, I have no info­
rmation regarding the issuance of an Order of Ind­
igency. I was informed on or about Sept 24th that 
the matter would be brought before the commission 
at their Agenda Conference of October 5th. I assume 
that it will be forthcoming. 

Please call if you have any questions, or need any 
additional information. 

your assistance. 

~ 



TABLE OF CITATIONS 

I. Documents 

(1) Declaration of Independance 

(2) Constitution of the U.S. of A. 

(a) Article I, § 8 (3)(4) 

(b) Article VII, A.mendment 7 

(c) Amendment I 

(d) Amendment XIV 

II. 

III. 

Federal statutes 

(1) 15 USC 1601 et seq 

(2) 15 USC 1601, Title VIII, § 801 et seq 

(3) 47 USC 201(IL) et 5ieq (1934); amended (1996) 

(4) 5 USC § 706 (A)(B) 

(5) 47 USC § 415 (limitations) 

(6) 47 USC § 42.6; 401; 816;817; §151 et seq 

Federal Orders 

(1) FCC 85-88 (1985) 

IV. Federal Rules 

(1) 47 CFR §61.58 (0)(3) 

V. Florida Statutes 

( 1 ) 364.27 
(2 ) FS 559.55 et seq 

( 3 ) FS 95.11 

(4 ) FS 364.01 et seq 

( 5 ) FS 120.51 et seq 

VI. Florida Orders 

(1) PSC 12765 

(2) PSC 13429 

(1983) 

(1984) 



Citations (continued) 

VII. 	 Florida Rules 

(1) 25-4.002 et seq 
(2) 25-4.113 (1-f),(4-e) 

VIII. Case Law 

* (1) 	Nader v Volpe, 475 F 2d 916,917, (DC Cir 1973) 

* (2) 	Super Tire Engnrg Co. v McCorkle, 416 US 115,122 (1974) 

* (3) 	Maryland PSC v FCC, 909 F 2d, 1510,1515, (DC Cir 1990) 

* (4) 	Gu1th v Kangas, 951 F 2d, 1504-1508, (9th Cir 1991) 

* (5) 	Harris v USA, 19 F 3d, 1090, (5th Cir 1994) 

(6) US 	 5th DCA, Case No. 97-60421, Consolidated challenge 

to the 	most recent attempt of the FCC to implement 

provisions of the landmark 1996 Telecommunications Act. 

DCA Order dtd July 30, 1999. 

* 	 (7) Chevron USA, Inc., v Natural Resource Defense Council, 

Inc., 467 US 837 (1984). 

** (8) 	Adams v Culver, 111 So 2d 665 at 667, F1a 1959 citing 

** 	 Stewart v Deland-Lake Helen, 7i So 42, F1a 1916 quoting 

** 	 State ex re1 Loftin v MCMi1an, 45 So 882, F1a 1908. 

** (9) 	 Boque v Fennelly, 1997 WL 276289 F1a 4th DCA 1997 

**(10) 	 Suntrust Banks of F1a v Wood, 693 So 2d 99, F1a 5th 

DCA, 1997 

IX. 	 Reference Books 

(1) 	 Webster's New World Dictionary, 2d College Edition 

* (2) Sutherland Statuatory Construction, 5th Edition, Vol 

2 (A) §46.05, 49 F1a Jur §182 

note(s):(*)quotes from US 5th DCA, Case No. 97-60421, "Texas Case" 

(**) 	quotes from FPSC orders used when appropriate to 
make their case 
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CHESTER OSHEYACI 
10410 Zackary Circle. Apt. 28 

::3 OCT 20 	 PM 5: 12Riverview, Florida 33569-3994 
(813) 672-3823 

HECGr.~·S AND 
REPOiiTING 

September 	1, 1999 

Mrs. Blanca S. Bayo, Director 
Division of Records & Reporting 
Florida Public Service Comm:lssion 
2540 Shumard Oak Boulevard 
Tallahassee, Florida 32399-0850 

In re: Docket No. 990869-TL 

Dear Mrs. 	 Bayo: 

Pursuant to your instructions, enclosed herewith is the origin­
al of my NOTICE OF APPEAL, which I ask that you file in the 
above referenced matter. 

A copy of this letter is enclosed so that you may mark it to 
indicate receipt and filing date, and return a marked copy to 
me for my file. 

A copy has been sent to the Clerk of the Florida Supreme Court 
along with other appropriate! documents as required. Such service 
is certified herein by the signature below. 

Copy to: 	 Ms. Debbie Cousseaux 
Clerk of the Supreme Court 
State of Florida 
500 So.Duva1 Street 
Tallahassee, F10r:lda 32399 
(850) 488-0125 

DOCUMENT HUMBER -DATE 

I 0 4 4 2 SEP -I g: 
FPSC ··RECORDS/REPORTING 



BEFORE THE FLORIDA SUPREME COURT 


IN THE FLORIDA PUBLIG SERV!C..E. COMMISSION 


Docket No. 990869-TL 
Order No. PSC-99-l59l-FOF-TL 
Issued August 16,· 1999 
Final August 30, 1999 

CHESTER OSHEYACK. pro se 	 ) 
)Appellant 
) 

v ) 
) NOTICE OF APPEAL

STATE OF FLORIDA (Public )Service Commission - Joe )Garcia. Chairman) 
) 

Appellee ) 

----------------------) 

NOTICE IS GIVEN that CHESTER OSHEYACK pro se, Appellant. appeals to the Florida 

State Supreme Court. the ORDER of the Public Service Commission rendered and 

final,effective August 30. 	1999 ( confirmed copy attached) 

The 	 juristiction of this Court is hereby invoked on the following grounds: 

(1) 	Pursuant to FS 120.68 

(2) 	The basis of the dispute under appeal is interpretation of 
FS 120.536 as amended which was enacted during the 1999 
session of the legislature. Judicial interpretation of this 
statute was barred prior to July 1. 1999. therefore there 
has been no test of the consequences of this statute. 

(3) 	Adjudication of this dispute requires consideration of the 
impact of federal and constitutional law as well as state 
law. Such review is beyond the juristiction of the admin­
istrative judicial process. but is well within the jurist ­
iction of this Court. 

Appellant: 	 CHESTER OSHEYACK Appellee: Robert D. Vandiver, General 
10410 Zackary Circle Counsell Florida Public Service 
Apt. 28 Commission 
Riverview. Florida 33569-3994 2540 Shumard Oak Blvd 

Tallahassee, Florida 32399-0850~_~8;~)s~2-3823 Florida Bar 	No. 89095 
(850) 413-6245 

r-I-((

OOCUM£NT NUMBER -OATEDate 
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CHESTER OSHEYACK 99 OCT 20 AM 7: 44 
10410 Zackary Circle, Apt. 28 
Ri vervie¥r, Florida 33569-3994 MAILROOM 

(813) 672-3823 

OCtober 20, 1999 

Ms. Debbie Causseaux, Clerk 
Supreme Court, State of Florida 

500 South Duval Street 

Tallahassee, Florida 32399-1927 

In re SCA Case No. 96,439; in PSC Order 99-1591-FOF-TL 

Dear Ms. Causseaux: 

PSC consideration of my request for an Order of Indigency was app­
arently delayed for two-weeks and the process of "service" was de­
layed accordingly. There is: no need to toll time since we are still 
well within the prescribed limits for timely service. However, while 
my "brief" was prepared, I was unable to consult with the counsel 
for the PSC in the interim, on the matter of preparation and sub­
mission of exhibits. 

Accordingly, I am mailing my Initial Briefs on this date instead 
of on october 15, 1999 as originally planned, and will submit the 
exhibits as required for filing with the Initial Briefs, within 
two (2) weeks or ASAP after consultation with the PSC Counsel, which­
ever is more appropriate under the conditions imposed by the delay. 

I must emphasize that this is an inconvenience, but not a problem 
for me, and I hope that it is not a problem for either the court or 
the PSC. I'm doing my best to comply with the Appellate Rules, but 

L2G __ 
MI\S 
OPC 
PAl 
SEC 1 
WAW.....,-......77:_ 
OTH 4C:i-­

AFA 
APP 
CAF 
eMU 

I do not have the capability or resources to match those of the gov­
er~7' ' 
Sin er y 

eTR cc: Kay Flynn 
EAG 

I 2 8 0 4 OCT 20 ~ 
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CHESTER OSHEYACK 

10410 Zackary Circle, Apt 28 
 ----.--
Riverview, Florida 33569-3994 ----.-.(20' , ----. 
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Ms. Kay Flynn, Chief 
Bureau of ~cords, PSC

( State of Florid& 
2540 Shumard Oak Blvd. 
Tallahassee, Florida 32399-0850 
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October 25. 1999 

Ms. Kay Flynn. Chief 
Bureau of Records 
Public Service Commission 
State of Florida 
2540 Shumard Oak Blvd. 
Tallahassee. Florida 32399--0850 

Dear Ms. Flynn: 

Acknowledge receipt and thank you for your ltr of October 21. 
1999 with enclosure. 

I have neither questions nor objections to the "index" as you 
represent it. 

Be advised also. to disregard my last communication in re the 
date of filing of my Initial Brief and the Appendix thereto. 

After discussion with Ms. Brown. and as a result thereof. I 
will file both documents at the same time ••• on or before 
November 8, 1999. I belieye that this date is well within the 
prescribed 70-day time requirement. 

Brown of this change in plans. 

Oocu'-'n"7 'I:f' c- r:L" r-, 
, 1 ... I. ': :'". '. ,- L..'i~,.TE 
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I, Blanca S. Bayo, Director, Division ofRecords and Reporting, Florida Public Service 

Commission, do hereby certiry that I am the duly appointed custodian of the official records of 

said Commission and, in that capacity, do certiry that the foregoing pages, numbered 1 through 

30, inclusive, contain a correct transcript of the record ofthe order and judgment of the 

Commission in the matter of the petition by Chester Osheyack for amendment ofRule 25­

4.113(1)(t), F.A.C., in Docket No. 990869-TL. 

In Witness Whereof! have hereunto set my hand and affixed the Seal of the Florida 

Public Service Commission this 13th day ofDecember, 1999. 

BLANCA S. BAy6, DIRECTOR 
RECORDS AND REPORTING 

Kay Flynn, Chief 
Bureau ofRecords 

(SEAL) 

31 



