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INTRODUCTION 

This volume contains copies of the comments received by the participants in response to the 

six primary issues identified in the first workshop. Given the diversity of affected inmsts in this 

project, dl participants were encowaged to comunicate among themselves and to seek grounds 

for a reasonable settlement. To expedite such communication, the majority of documents filed by 

the participants were posted on the FPSC's Internet homepage and will remain available on the 

homepage Until the 1999 legislative session has adjourned. These documents can be accessed by 

following these steps: 

1 .  

2. Scroll down to DOCKETS. 
3. 

4. 

5 .  Scroll down to 98OOOOB-SP. 

6 .  

7. 

Go to the FPSC homepage at http://www.scri.net/FPSC 

Click on CURRENT DOCKET ACTIVITY. 

Click on OPEN GEKERIC DOCKJ2TS. 

Click on DOCUMENT FILINGS INDEX. 

Click on the appropriate document number (one of the numbers in bold type on the 

left side of the screen). 

Copies of these documents can also be obtained by contacting the FPSC's Division of Records and 

Reporting at the following telephone number (850) 413-6770. 
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STAFF WORKSHOP II 

Project No. 980000BmSP 
Access by Telccummunications Companies to 

Customas in Multi-tenant Envimnments 

W d d y ,  August 12,1998 - 9:30 SUII. 
Betty IEaslley Conference Center - Room 152 

I. In general, should telecommunications companies have dircct access to customers in multi- 
tenant environments? 

E. What must be consideredl in detLt. - g whether telecommunications companies should 
have direct access to custtimee’in multi-tcnztnt environments? 

A. 

B. 

C. 

D. 

E. 

F. 

G. 

How should “multi-tenant environment” be defiaed? ’ That is, should it include 
residaiai, commercial, transient, call agpgatoq condominiums, office buildings, 
new facilities, cxirrting facilities, shared tenant scmiccs, other? 

What tcl~mmutucations mces should be hcludcd in “direct access,” Le., basic 
local service (Seation 364.02(2), F.S.), Internet access, video, data, satellite, other? 

In promoting a competitive market, what, if any, restrictions to direct access to 
customers in rnullti-tenant environments should be eonsidemi? In what instances, 
if any, would exclusionary contsacts be appmpxiatc and why? 

How should “dcnlarcation point” be defined, i.e., cumnt PSC &fition (Rule 25- 
4.0345, F.A.C.) or federal Minimum Point of Entry (MPOE)? 

With rcspct to a d ,  physical access to property, what are the rights, privileges, 
responsibilities or obiigations of: 

1) 
2) ttnants,culstomm,endusers 
3) telecomrmmications Companies 

ldords,  ownm, building marqas, condominium associations 

In answering the cluwtions in Issue II.E*, please address issuts retated to easements, 
cable in a building, cable to a building, space, equipment, lightning protection, 
strvice quality, maintenance, repair, iiability, FMC~, (price discrimination, and 
other issues related to access. 

M on our ans\;vtr to rssUe II.E ~ Y C ,  arc there hstanca in which compensation 
should k rcquirrd? Ifyes, by whom, to whom, for what, and how is cost to bt 
dettrmrncd - ?  

m. other issues not c o v d  in f and II. 
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PARTICIPANT COMMENTS 

._ . . .... . 



Time Warner Telecom 

~ . - . . . . . . 



BEFORE TH]: FLORTDA pumc SERVICE COMSSION 

IN RE: ISSUE IDENTTFICATION WORKSHOP 
FOR WOCKETED SPECIAL PROJECT: 
ACCESS BY TELECObMUBIICATIONS 
COMPAMES TO CUSTOMERS IN 
MuLn-TENANT~o~vIENTs 

DATE FILED: JULY 29,1998 

- 

COMMENTS OFTIME WARNERTELECOM 

L In g e n t d ,  should tdecommuaications componier have direct recess to customers in 
multi-teniat environments? Please explain. (Plepsc a d d r a  what need there may be 
for aceas and include discussion of broad policy considerations.) 

ANSWER: Yea Ins- I d  have o h  pointed out that 
a large and dspmpoitionlate s h i m  of the menuts gtneratQd from providing-local exchange 
telephone & is de&d h r n  a very d percentage of totd cwtomcrs served. These 
customers can generally be identZd as businws customen and some residential customers 
located in urban areas. A k g c  number of thesc customers are located in a muiti-tenant 
environment such as high rise buildings in highly populated business districts or residential 
communities. Most mnt their s p m  and purchase local h g e  telecommunications 
services from the &c:c area ILEC which mads its original arrangements as a monopoly 
provider of these essential ha. 

In order for competition to develop, competing Carriws must have direct access to the 
customers which comprise these most Iucrative markets. Access must be on a 
nondiscriminatory d tmmpetitivtly neutral basis as cornparod to the U C  so that new 
competitors art not UnlWIy disadvantaged in their efforts to win market share. In many 
instames, ahmathe l o l d  a c h p  carriers r"ALIEC6') have bcen denied free access to 
mut&mmt h d h h  by prom ownen who have 1#1 psrcicuhr motivation to accommodate 
the m C ' s  Of course, in many 
cases, tha ALEC is 0;M sn oppoitUnity to putchaw such access; however, these 

mplcs it djflieult, if not ilnpossibk for the ALEC to compete for new business 
whm it incurs costs mat charged to its n;EC competitor. In the ament environment, 
property ownm are mt in a position to dsmand similsr few firom the incumbent provider at 
the risk of losing its gccvilx The poliey issue for considmation in tbis circumstance becomes 
abundantly clew. The solution to thh b e  will require a bahchg of the legislative 
co mmitmGnt to promot8 competition in the telccommunicatioas mar- and the private 

sin#! tenarrt~ are d r d y  Fs#iving rEquired 
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property ownem right to usc their propcw without undue government restriction or 
ht-. Potarbally, M 1 m ~ n b c r  ofaltemtk8 %olution~ which could be designed 
h g h  the legiskiw a d o r  regulatory process, It would s t r m  that at least rwo alternatives 
exist: 

( I )  to r q h  dl providers to pay reasonable compensation to property owners for the 
use of the asset ntctssary to support the telecommunications operations; any 
successful wiution, however, must ensure that its impact is nondiscriminatory and 
compctitivdy neutral to all providers; or 

(2) to not requits payment h m  any carrier providing competitive, alternative and ncw 
sewica to the tenant end users because these otcviccd increase the value of the 
propem. 

II. What must be considered in determining whether tdccommunicntions compania 
should have direct access to customerr in multbttnant environments? 

ANSWER: As discussed in the preceding answer, it is h m v e  to Survival that ALECs 
be permitted ~GGGSS. Equd access to the matkct pbce is the most fundamental concept of 
Kltnpctition 'Ib d d o n  of w h e k  to permit mwt be llIldwcrcd afEmativdy. Only 
the d e s  for permitting such access should be thc subject of debate in tlis proceeding. 
Considerations for the formuhion of these rid& should hdude, Witbut limitation the 
foliowing: 

(1) 
(2) 
(3) 
(4) 

(5) 

the demand by providers for building spscs and the availability of space; 
tenant dtmandr for telecommuniations swiccs a d  the availability of services; 
the number of providers willing and capiabIe of providing d c c r ;  
costs and opmtionai concerns associated with providing bdding  access to multiple 
providers; and 
calculation of fak and rcasomble compmsation to be paid property owners, if 
appropriate. 

A How should Ymultcknrot #wlronment" be dcCined? That Is, should it include 
rcSidtaw cammtteld, transient, call a w t o m ,  condominiums, omct 
buildiam new facilities, existing facilities, s h a d  tenant semiccd, other? 

2 
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authorized tetecotnmunications s&cc provider. 

B. What telecommunications services should be included in ‘‘direct access”, Le., 
basic local service (Section 364.02(2), F.S.), internet access, video, data, satellite, 
other? 

ANSWER: As the ability to combine and package services becomes more critical to 
marketing strategies and a provider’s ability to compete, customers will become less 
conscious of the compoincnts of their telecommunications package which are necessary to 
scfvice their part iah  business opaations or p m n a l  nceds. In order to compete, therefore, 
it will be necessary for providers to be capable of packaging a wide variety of services. For 
this reason, all telecommunications scmices under the jurisdiction of the Florida Public 
Service Commission shcluld be included. 

C. In promoting a cornpetithe market, what, if any, restrictions to direct access to 
customers in rnulti-tenant environments should be considered? In what 
instances, if auy, wouid exclusionary contra& be appropriate and why? 

ANSWER As the riumbcr of competing providers and demand for building access 
increases, there are cettain logistical, operational, technical and safety issues which will 
hvitabiy require consicteratig, In a vast majority of instances, propew owhers and their 
vendors rcsoive thest issues by way of oral or written agreements, and by complying with 
local municipal ordinances and building rules, outside of legislative or regulatory arenas. It 
would logically fbllow, therefore, that many of these issues could be resolved by agreement. 
Access to the regulatory process should be reserved as a vehicle for dispute resolution in a 
similar manner as pmvidrrd for interconnection agreements. Reasonable restrictions will not 
adversely hpact the development of competition so long as all such restrictions art applied 
to all providers in a nondiscriminatory and competitively neutral manner, 

Exchihnary contracts would be approptiatc only if d the following circumstances existed: 

( I )  
(2) 
(3) 
(4) 
( 5 )  

two or more providers are willing to provide services to the facility; 
the exclusive contract is subject to a bid process;. 
all providers arc uEordod an qual oppoitunity to bid; 
the term of the cantract is limited to two years; and 
dl tenants of the: building, at the time the contract is opened for bids, consent to the 
d u s k  maqernent. 

D, How should Udiunarcation point” be defined, La, cumnt PSC definition (Rule 
2M.0345, F.A.C.) Or federal Minimum Point of Entry (MPOE)? 

3 
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ANSWER: ’ The demarcation point should be consistent with the federal Minimum Point 
ofEntry (‘(MPOEn) M t i o n ,  as defined in the FCC’s Report and Order in CC Docket No. 
88-57 FM 5643. W e  the Florida Rule does mandate a minimum point of entry, it does not 
mandate acccsg to building Wiring nor does it provide the logistical details of building access 
as do the orders in the fdcral proceeding. 

E. With respect to actual, physical access to property, what are the rights, 
privileges, responsiblitiw or obligations of: 

1) 
2) tenants, customers, end usem 
3) telecommunications companies 

landlords, owners, building managem, condominium associations 

In answering the questions h Issue EE., please addrcsr issues related to 
eruments, &€e in P building, cable to a building, space, equipment, lightning 
protection, service quality, maintenance, repair, liability, penonncl, (price) 
discriminatha, and other isssua related to access. 

ANSWER: 
and in addition, offers the following: 

The Warner hwrporates by refemq.its answers to the previous questions 

M a t e  Prow Ownen have the fight to own and enjoy the use of their propeity without 
u~~casunable or unduly burdensome govtrnmcntal interference or restriction. 

Tenants, Customers and End-Usern havt the right to access state-of-the-art 
telecommunications emices which wiil become necessary to their business and personal 
endeavors, at a quality and at I price offered by I compdtive market. 

-. 
d 

Telecommunications Companies have a right to provide the full array of 
telecommunications Services for which authority has been granted to them by the State and 
to compete with other providers on I fair and qual basis. 

Mate propcltr Owners are obligated to comply with dl f e d d  and state laws as enforced 
by ruh of tb regulatory agencies in order to promote the g c n d  weifare of the citizens of 
the state. 

Tenants, Customus and End-Usm haw the obligation to negotiate their contracts in good 
faith and comply with build- replatiom, contract terms and d applicable laws. 

4 
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Telecommunications Cornpanits have the obligation to comply with all laws, rules and 
regulations and provide quality services competently and responsibly. 

F. Based on your mswet to Issue ILE. above, are there instances in which 
compensation shoiild be q u i d ?  If ye, by whom, to whom, for what and how 
is cost to be dttenmiaed? 

ANSWER: The issue of compensation will undoubtedly become the most contentious 
issue in this proceeding. Historically, local cxchmge telephone service, a senice critical to 
the prop- owner’s ability to lease space, waa of€ered by only one provider. The issue of 
compensation fbr use of bui;[dhg space or facilities was never considered. The difficulty for 
reguiators is balancing tht: rights of the property owners with the intent of the state and 
f k d d  statutM to promote competition in the local exchange market. If compensation is to 
be paid, the dispute will most likely arise in the calculation of “just and reasonable” 
compensation. TeIccomnunieations sedcc providers will contend that the rate of 
compensatron should be based on the loss incurred by the property as a resutt of allowing the 
physical access. Since these providers will usudly occupy a small number of square feet in 
any particular building, gqxr$y less than five hundred square feet, the telecommunications 
scrvict providers will argu’i: ’&at the compensation shouid be minimal. Property owners will 
submit that the use of their. space by telecommudcations scrYice providers is unique and 
should be treorted as a fieensring arrangement. Many owners wiil contend that these licensing 
fees should be c d d a w l  based upon a percentage of gross receipts. This proposal is 
tantamount to a tax a d  is inappropriate under Florida law. 

Under the basic prhciplci applied to the dcuiertion of compensation in eminent domain 
case$ property owners would only be entitled to any actual loss incurred as a result of the fair 
market vdue of the property taken for use by the condemning authority. Given this, Time 
Warner urges the adoption of the fouowing broad policies in calculating compensation: 

A h n  the Commhion’sjurisdiction over the matter of building access and affirm its 
role as adjudicato;r/arbiter/mcdiator of disputes betwcm providers and building 
omen over the tctms and conditions under which access will be provided. 

D c h  the term “building Bcctss” to mean access to an entire building or commercial 
complex under corrtmon ownership, so that whatever terms and conditions apply to 
a providers’ plaGemrrrt of Wties will also operate to d o w  it to sefye sll tenants on 
the property. Wlis definition would ensure that only one agreement need be 
negotiated per proplm, g~ that the acpcnse and delay inherent to the process will not 
be hcurred agah just to SKVC tenants on additional €toon in the same facility.) 

Declare that rmwIwrbIe compensation for the use of equipment spa= in the common 
of a building (tg., the basemudutility and rooftop area) and for the installation 

5 
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G. 

of coriduit and Wiiing in the raceways and ceiling space in a building shall be 
presumed to be dimhmus udess property owner offers evidence to rebut the 
presumption with respect to the individual properties. 

Further, prohibit the imposition of any fee for the use of raceways and ceiling space. 
And, pcrmit building owners and caRiers to offer evidence to rebut the presumptions 
stated in (3) with respect to any individual property. 

Prohibit building owners from requiring competitive service providers to pay for 
budding access d e s  the incumbent is immediately subject to the same compensation 
terms for both elcisting facilities and new facilities in the building. 

Establish a dispute resolution process under which both carriers and property owners 
may seek @tious arbitdon or mediation of disputw regarding compensation and 
other terms and conditions under which the building access is granted. 

What is necessary to preserve the integrity of E9fl? 

ANSWER. The ALE0 in flonda art already requked to provide 91 I md E9 1 1 services 
for their end user customers. Ailowing access to additional customers in multi-tenant 
buifdings wilt not change that rquiremmt. 

EL Other issues aot covered in I and IL 

ANSWER: Time Wmer has not i d e n a d  any additional issues at this time, but 
rcspectfulIy requw the right to comment 

BARBARA D. AUGER, ESQ. 
fi. Bar No. 946400 
Pmningtos Moore, Wilkinson, 
Bell & Dunbar, P.A 

Post Office Box 10095 
T d h c t ,  Florida 32302-209s 
(350) 222-3533 
(850) 222-2 126 (fax) 

Counwi for: Time Warner AXS of 
Florid& L.P., dm/a Time 
Wmer Communications 
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Cox Florida Telecom L.P. 



COX Florida Tttlcom, LP. drma COX Communications 

FPSC Spacial Project No. 0800008-SP 
July 29,1988 

R8SipOnSS to SWf Data RWueSt 

I. In general, should telec:mrnunicationr companies hrve direct access to 
curtomem in multi-tenant environments? Please explain. (We- 
address what need t h e m  may b for aceesa and Include discussion of 
broad policy conside&ions.) 

Yes. in general, with the ataption of the w s f m  for which the Commission 
has already found that no alternative provider is appropriate (such as in 
transient situations like hotels, nursing homes, etc. ), teleoommunieationa 
companies should all have d i m  access to end user wstomers in multi-tenant 
environments through minimum point of entry ( MPOE cross connect facilities 
established at the most corivenient point possible at the multi-tenant property.. 
This issue needs to be addressed in Florida and elsewhere, to carry out the 
intent of the federal Telecommunications Act of 1996, as well as the 1995 
revisions to Chapter 364, Florida Statutes. 

Historically, local exchanger telephone service was provided by only one 
franchised carrier in any given gqmphic area. As such, the issue of access to 
buildings of multi-building tmontinwus property by multiple carriem was not an 
issue for building owners. The incumbent local exchange carrier ( e lLEC* was 
given access to the propefity andlor building(s) for the purpose of installing and 
maintaining the wiring to provide local exchange and other sewices for the 
tenants. If the building m w r  did not give the incumbent local exchange 
company access to the building, the building m e r  could not provide for any 
phone service, thus, the building, as a marketing entity, had a majw 
disadvantage when it cams to competing for tenants. The (one) tekphone 
company was able to get aleoBss to the building, and buildiq owners did not 
view the telephone company as a revenue SourcB but rather as allowing them to 
neutralize telephone senrim as a marketing tool against them. 

Today there are multiple providers of local telephone service, some of whicb , 
are facilitieMased providtws such as Cox Hdwevef, in most buildings, the 1LEC 
attempts to continue its control of the wiring between the entrance to the building 
(or the entrance to the property) and the customers (interbuilding and 
intrahilding wiring ). Further, building owners, Wile seeing the provision of 
telephone service as a prcfiftt center, do not treat alt faulities-based providers 
equally. The result is that facilities-bad CLECs are not able to obtain access 
to some multi-tenant buildlings ai all, and a# requested to pay discriminatory 
compensation in others, making it difficult, if not impossible, ta provide service tu 
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customers in rnuiti-temnt buildings or carnpur situations. fhis means that end 
users in multi-tenant buildings do not have the same opportunities to select a 
competitive local exchange company as do singletenant building customers. 
Singletenant building customers can change local smite providers (either 
resellers of facilities-based providers), without being concerned about the need 
fop the installation of multiple sets of telephone wiring in their premises. 

This issue is a problem unique to facilities-based providers. Even where a 
facilities-based local service provider extends its network to a multi-tenant 
building, or group of buildings on continuous property at the request of the 
building m e r ,  it cannot provide sewice unless the ILEC allows it to use the 
building wiring of the building owner allows it to retrofit the building andhr 
property with additional cabling. Cox s experience has shown that building 
owners frequently resist having multiple sets of wires, and lLECs are not inclined 
to allow the new entrant to use tfie existing building wiring, over which they 
allege control. This ILEC action has the effect of denying the tenants of multi- 
tenant buildings or of multiple buildings on continuous property the opportunity 
to use the services of competitive facilities-based ALECs. Coxdoes not believe 
that this was the intent of the Fbrida legislature or of the Congress. 

A related problem can and does arise from the beh8vior of building owners 
themselves: in other states, some building owners have denied Cox the ability to 
sem customers in the building, or have demanded ridiarlously high payments, 
in the form of large up front fees and a percent of a revmum (including non- 
teleoornmunicatkns revenues) to do so. Thew requests for payments generaily 
occur while the incumbent LEC is allowed to provide service with no such 
payments. Such behavior is discriminatory at best, has the effect of holding the 
customers hostage, and denies customers the benefits intended by federal and 
state telecommunications legislation. 

!I. what must be considered in determining whether !elecommunications 
companies rhoutd have direct acce8s to customem in multi-tenant 
environments? 

Whether policy decisions the Commission makes are consistent with the 
goals of providing consumers the substantial benefits of facilitie-ed 
competition, as intended by Chapter 3W, Florida Statutes, and the federal 
Te~ecommunications Act CLEC aceess to customen in multi-tenant 
buildings or on multi-buildlng continuous property is integrai to the growth of 
facitities-based competition. To accomplish this, the Commission should 
follow the FCC 's directives that the MPOE should be used as the 
demarcation point, and that the MPOE should be as close to the property line 
as practical so that CLECs may connect without retrenching or adding wiring 

2 
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a 

0 

to access the end user. ‘This means that the remaining inter and intrabuilding 
wiring on the property is held out for competitive use without discrimination. 

Whether the Commission intends that all end users have their choice of 
telecommunications providers. In general, subject to specific exceptions 
where technical or operational factors render such choice impractical (e.g., 
service to end users in hospitals, nursing homes, dormitories, vacation 
rentals, and the like), the Cornmission should require that multi-tenant unit 
end users on single or continuous properties should have the same 
opportunities to obtain service from multiple competitive local service 
providers as do single building end users. . 

The rights of property mmers to be able to control their property, without 
fostering discrimination #and unequal acc8ss. 

That in a shared tenant service environment, the Commission * s current rule 
requires individual end users to be able to obtain service from the local 
exchange company individually. In a multiple senrice provider environment, 
the Commission should extend this policy to enable any individual tenant to 
obtain senrice from any certificated local exchange company -- either 
ALEC or CLEC. 

The impact on competition of building owners who stand in the way of 
customers being able to choose the local service provider of their choice, 
either by blocking access totally or by charging the consumer or provider 
unreasonable fees. 

A. How should “multi-ten8ant environment” be defined? That is, should it 
include residential, commercial, transient, call aggmgators, condominiums, 
offtce buildings, new facillities, existing facilities, shared tenant sewices, 
other? 

Multi-tenant environment means a building or group of buildings on continuous 
property, which may be cro.ssed by a public right of way, that is under common 
management or ownership, in which end users (separate from the owner or 
manager) may individually ]purchase telecommunications services. This includes 
commercial, residential, anid mixed commercial and residential applications, 
including apartments and condominiums, and makes no differentiation between 
new and existing facilities. 

From a customer perspective, transient facilities, and the types of exceptions 
identified in the Commissiun s Order No. 171 1 1 regarding shared local 
exchange telephone senrice, should not be included in the definition of a multi- 
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tenant environment, in that there is no need in this proceeding, to change 
whether such individual end users in the Cornmission * s alreadysxisting 
exceptions may obtain local exchange service from a different provider. 

However, from the perspective of a new entrant obtaining access, such 
transient" applications should be included. This is because Florida * s existing 

demarcation point rule gets in the way of a facilities-based new entrant * s access 
to building or group of buildings that hav8 wh8t is referred to as 
intrabuilding wiring or interbuilding wiring. For example, a nursing home with 50 
units that is served by an ILEC , a PBX, or a centrex-type service today, may 
want to avail itself of the sewice offered by a CLEC. In this situation, with 
centrex or individual lines, the wiring to the individual units, under Florida ' s 
existing demarcation point rule, would not be available to the new entrant. So 
the nursing home itself could not:,easily choose to change local exchange 
carriers. Thus, the building a m s s  issue exists in multi-tenant buildings whether 
it is a transient application or not. 

B. What telecommunications services should be included -in "direct 
access", Le., basic local aedce (Section 364.02(2), F.S.), lnternet access, 
Video, data, satellite, other? 

Telecommunications service included in direct access should include local 
and intralinter LATA long distance telephone services (both switched and 
nonswitched) under the jurisdiction of the Florida Public Service Commission. 
Video and Internet access provided by cable television companies, as well as 
satellite sewices, are under the jurisdiction of the FCC, and not under the 
purview of this Commission. 

C, In promoting a competitive market, what, if any, restrictions to direct 
access to customers In mulu-tenant environments should be considered? 
In what instances, if any, would exclusionary contracts be appropriate and 
why? 

The only f8StndiOnS !he Commission should allow for dired acc8ss to customers 
in a multi-tenant environmsnt should be thoas ?transient? exceptions already 
noted above. In general, if customers prior to the existence of tocal competition 
were able to obtain senrice individually from the ILEC, they should today be able 
to obtain service from any certificated CLEC that offers service to their building. 

' 
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D. H o w  should '"demareaition point" be defined, Le., current PSC definition 
(Rule 254.0345, FAC.) or federal Mlnlmum Point of Entry (MPOE)? 

The demarcation point should be defined consistent with the federal Minimum 
Point of Entry ("MPOE") dlefinition, as defined in the FCC s Report and Order 
in CC Docket No. 88-57 Rhd-5643. That is, the MPOE should facilitate the 
existence of competition. To do otherwise disadvantages facilities-based 
providets-the very companies, who are investing in new facilities, that both 
federal and Florida legislation encourages. 

The Florida demarcation point definition in a multi tenant environment places the 
demarcation point at a poinit just inside the individual apartment (or office). 
Section 254.0345, Florida Administrative Code. 

(B) Demarcatiori point" is the point of physical interconnection 
(connecting bloclc, terminal strip, jack, protector, optical network 
interface, or remote isolation device) &&ween the telephone network 
and the customer' s premises wiring. Unless othewise ordered by the 
Commission for gjood cause shown the location of this point is: 

7 .  

2. 

3. 

Single LikelSingle Customer Building - Either at the point of 
physical entry to the building or at a junction point as close as 
practicablis to the point of entry. 
Single Linlehlulti Customer Buiiding - Within the customer s 
premises i3t a point easily accessed by the customers. 
Mutti Line SystemlSingle or MuIti Customer Building - At a point 
within the same room and within 25 feet of the FCC registered 
terminal elquipment or cross connect field. 

* + *  

Network facilities up to and including the demarcation point are 
part of the telephone network, provided and maintained by the 
telecommunications company under tariff. 

This definition was adopted at a time when the Commission was not aware that 
being denied access to building wiring would hinder the development of 
facilities-based competition. The primary emphasis, it appears, when this 
definition was adopted andl later reviewed, was not putting a third (unregulated) 
party between an end user and the (regulated) telephone company. This gave 
building owners the opportunity to have wiring installation OF maintenance 
provided competitively. 

The federal Telecommunications Act gives competitive local exchange 
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companies Wee’options for providing senrice : they can provide it over their 
own facilities (using their choice of technology), they can purchase unbundled 
network elements from the incumbent local exchange company, or they can 
resell the services of the local exchange company. These options give three 
viable ways that a new entrant can compete in the market. 

These options do not exist when it comes to a w s s  to building wiring in an MDU 
situation. If the new entrant cannot use the existing wiring in a building or 
building complex, there generally are no other options because building owners 
do not approve of multiple and overlapping wiring installations. 

In addition, there is the issue of business feasibility for the ALEC. If the ALEC is 
required (and permitted) to run a whole new set of telephone wires in order to 
s e w  some customers in a building, either the ALEC must totally wire the 
building to be able to provide service to any customer it is able to win from the 
ItEC, or it must wire the building one customer at a time -- neither of which 
makes good economic (or aesthetic) sense for either the CLEC or the building 
owner. 

This becomes even more cost prohibitiv6 in a campus-type environment with 
multiple buildings on a single piece of properly. What Cox has encounter8d is 
that the lLEC will designate a demarcation point ai the entrance to the property, 
which is consistent with the FCC s definition, but then it will also designate 
“secondary demarcation points at each individual building. This leaves the 
interbuilding wiring, which should be turned over to the property owner for use 
by all competing service providers, still within the control of the ILEC.. Wiring on 
multi-unit property should be classified, or recfassified if necessary, in a manner 
that allows maximum and nondiscriminatory access to the customers it serves. 

E. With respect to actual, physical access to property, what are the rights, 
privileges, responsibilities or obligations of 

1 ) landlords, owners, building managers, condominium 

2) tenants, customers, end users 
3) telecommunications companies 

association8 

In answering the questions in Issues II.E., please address issues related to 
easements, cable In a building, cable to a building, space, equipment, 
lightning protections, service quality, maintenance, repair, liability, 
personnel, (price) discrimination, and other issues related to access. 
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I) landlords, .owners, building managers, condominium associations: 

a have the obligation to allow facilities-based local exchange providers to 
obtain aeeess to end us&r customers. 

a have the obligation to provide reasonable conditioned space for equipment 
placement. 

2) tenants, customers, enel users: 

a have the right to obtain senrice from any local exchange company willing to 
provide service to that customer 

a have the obligations laid out in Florida’s telecommunication rules, and any 
payment and us8 obligations imposed by their serving local exchange 
companies. 

3) telecomrnunicat ions corn pan ies: 

0 allow other facilities-babied companies to cross conned to them to reach 
individual customers c 

I have the obligation to meet all safety standards, including providing lightning 
protection; 

a must meet Commission maintenance expectations 
a as common carriers, may not unduly discriminate in senrice and pricing to 

various customers. 

F. Based on your answer to bsue ILE,, above, are there instances in which 
compensation should be required? If yes, by whom, to whom, for what and 
how is cost to be determined? 

The building owners should provide access to interbuilding wiring and 
intrabuilding wiring at no cost to the sewiee providers, Access to phone service 
should be treated simifarty to other utility services, which do not pay the owner to 
be able to provide senrice. If it is applied to all telecommunications service , 

providers on a nondiscriminatory basis, a reasonable fee for equipment space 
rental (only) may be appropriate. 

G. What is necessary to Ipreserve the integrity of EBll? 

The issues surrounding 91 I do not change because there are multiple local 
exchange providers. Both Section 364.337(2), Florida Statutes, and 
Commission Rule 25-24.840, F.A.C., already require all ALECs to ensure that 
91 1 and E91 1 are fully functional for their customers. This is true in multi-tenant 
as well as single family en\rjronmenfs. 

7 

23 



OTHER SUBJEC7S: 

0 LANDLORD TENANT ACT: Are landlords required to provide telephone 
service to tenants? 

No. &g Section 83.51, Florida Statutes. Cox believes that the landlord-tenant 
statutes (Chapter 83, Florida Statutes) should be amended to require that 
landlords must provide non-discriminatory access for all telecommunications 
service providers to provide service to tenants. 
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Teleport Communications Group, Inc. 



BEFORE THE FLORIDA PUBLIC SERVICE COM1MISSIUN 

In re: Undockettd Special Project: 
Access by Ttlteommunicationrs 
Companies to Customers in 
M U l t i - T a t  = v h h e ~ ~ t s  

Special Project No. 980000B-SP 

F i I d  July 29, I998 

TF,LEPORT' COMMUNICATIONS GROUP INCJ 
TCG SOUTH FLORIDA'S COMMENTS 
ON ISSUES CONCERNING ACCESS TO 

C U s T o M E R s m ~ ~ m A N T - ~ -  I 

Teleport Communications Group, Inc. and its Florida affiliate, TCG South Flolida 

(hereinafter referred to collectively as "TCG"), by and through their undersigned counsel, 

hereby submit TCG's cements dstaff s list bf issues reflected in the July 14,1998 Notice 

for the August 12,1998 workshop in this proceeding. - 
TCG welcomes the opportunity to partkipate in this Special Project and file 

comments addressing staffs iissucs. TCG is a certificated alternative local exchange 

company ("ALEC") and a hillities-based provider of local exchange telecommunications 

services, In addressing the issues for this Special Project and preparing its report to the 

Legislature, the Florida hbllic Service Commission ("Commission") should abide by two 

underlying principles. First, it is the tenants and occupants of multi-tenant buildings or 

environments ("MTEs") whosle interests are paramount in this proceeding. These MTE 

tenants and occupants remain stranded h m  the benefits of local exchange service 

com~tion--scpmtcd h m  acI= to comptfitivt local exchange Campanies by the arbitrary 
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and discriminatory actions and positions of MTE owntrz~ and m g m .  Second, any 

legislation and Commission action implementing mandated access fb ttnants and occupants 

of MTES must incorporate and adhere to the principIe of nondiscrimination for both 

tenantsloccupmts and providers of local exchange teIecommUnieatims services. 

I, In general, should te1eeommunieatfons companies have direct 
access to customers In multi-tenant environments? Please explain. 
(Please address wbat need there may be for access and include 
discussion of broad policy considerations.) 

P m m c v  Need& A c c w  

Telecommunications companies should have direct access to customcrs in MTEs. 

Customem in MTEs have a right to access any te~ccOmmrmications provider they want. This 

right is confemd upon customers by the Tc~ccommu~c8tions Act of 1996 ("the Act") and 

by Florida's 199s amendments to chapter 364, Florida SbtUte3. 

The Act cfcarIy exprcsscs the policy of promoting competition for the benefit of 

telecommunications consumeft.' The same policy is expressed in Section 364.01, Florida 

statutes (1 997): 

(3) The Legislature finds that the competitive provision of 
teItcommunications services, including local exchange telecommunications 
semi-, is in the public intercst and will pp~au&msrs with freedazuf 
m.... 

'As stated in the preamble of the Act "An Act to promote competition and reduce 
regulation in ordcr to secure lower prices and higher quality services for American 
telecommunications COI~SUII~CLS ...." Pub. L. No. lWtU4,llO StaL 56 (1996). 
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(4) The commissio~n shall exercise its exclusive jurisdiction in order to: 
@) Encourage competition through flexibIe regulatory treatment 

t b  
of the wlde sit rawe of con~umer choice in the provision of all 

among providers of telecommunications sewices in order 

telecommunications smices.  
. . .  

m .  (8) Ensure# all Pro v idw of t e l e c o m o n s  Services a= 
d m, by prwenting anticompetitive behavior and eliminating 

unnecessary regulatory restraint. 

$8  364.01(3) and (4)@) and (g)!, Ffa. Stat. (1997) (emphasis supplied). 

Notwithstanding this cleiar expression of federal and state law, MTE owners and 

managers continue to take the position that it is they who will choose between competing 

providers of facilities-based telecommunications services - - not their tenants and occupants. 

Where competitive providas require access to install facilities to provide 

telecommunications sewices to customers in a MTE such as a modern commercia1 office 

building, building owners and managers have acted individually and in concert to prevent 

competition by denying access or by demanding discriminatory compensation from 

competitive service providers and their customm as tenants. Such actions deny consumers 

of telecommunications serYices the benefits of the competition intended by the federal and 

state Iaws and Commission policy, 

In addition to the FIoridEi Legislature's clearly expressed intent to bring the benefits 

of local telecommunications cmnpetition to -, the Legislature has enacted 

specific terecommunications legislation which would be rendered meaningless unless 
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consumers in MTEs have the right to choose the local provider of their choice. For example, 

Section 364.0361, Florida Statutes (1997), e every local government in the State of 

Florida to ''treat each telecommunications company in a nondiscriminatory manner when 

exercising its authority to grant &anchises ... or to otherwise establish condition or 

compensation for the use of rights-of-way or public property...." Thus, a competing local 

provider must be granted nondiscriminatory access to city or county rights-of-way. Yet the 

MTE owners take the position that it is their right to pick and choose which local providers 

may serve their tenants or occupants. This leaves the competing provider in the untenable 

and fnrstmting position of being able to secure legislatively-mandated nondiscriminatory 

access to local government rights-of-way only to find the door to a MTE slammed-shut at the 

whim or caprice of an MTE own-. 

A second example can be found in the Legislature's 1998 Amendments to Section 

364.339, Florida Statutes, governing shared tenant SerYices ("STS'').* Section 364.339(5) 

was amended in 1998 as folIows: 

The offering of shared tenant s&ce shall not interfere with or preclude 
a a or commercial tenant's right to obtain direct access to the lines 
and Servicts of the telecommunications company or the 
right of the telecommunications company to serve the 
& g  or commercial tenant directly under the tenns and conditions of the 
commission-approved tariffs. 

a Sec. 15, Ch. 98-277, Laws of FIorida. 
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The 1998 Amendmerlts to the STS statute confirm the Legislature's intent to e m =  that both 

-aid tenants are provided the opportunity to obtain direct access to and 

service from their locd telecomrnunications provider of choice - - not just the local exchange 

company chosen by the building: owner. Again, if MTE owners are left with the discretion 

to anoint the local provider(s) that they deem fit to provide sewice to their tenants, there is 

simply no way for residential and commercial tenants to secure the right of choice guaranteed 

under Section 3&4.339(5), Florida Statutes. 

The Legislature's unequivocal and express intent to foster local exchange service 

competition f o r d  consumers underbies the Commission's current rulemaking docket opened 

for the purpose of promulgating a "fresh look" rule. (a Docket No. 980253-Tx). The 

Commission staff has preliminarily proposed a h h  look rule intended to give &l consumers 

of local exchange services the opportunity to terminate their contracts with incumbent LECs 

entered into unda a monopoly environment, subject to terms and conditions outlined in the 

proposed rule, in favor of service h m  a competing local exchange service provider. 

Without legislation requiring hdTE owners and managers to provide non-discriminatory 

access to all local exchange telecommunications providers, the Commission's anticipated 

fresh look rule and the benefits of consumer choice and competition intended therein, will 

be foreclosed to tenants and ocr:upants of MTEs. 

Finally, the continued ~zfforts of MTE owners and managers to arbitrarily and 

unlawfully control and limit acciess to MTEs undercuts the intent of Section 271 of the Act 
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and Section 364.16 1, Florida Statutes (1997) to develop facilities-based local exchange 

service competition. Facilities-based local exchange providers place less reliance on the 

incumbent local exchange company's ("KEC") network allowing them to offer innovative 

service options, enhanced quality and services and lower prices-prices driven not only by 

their competitors' prices but by their own costs of providing service (rather than discounts 

off of the ILEC's retail prices). Section 271 of the Act authorizes BellSouth to provide 

interLATA service if BellSouth meets the competitive checklist and demonstrates the 

presence of a facilities-based competitor. Section 364.161, Florida Statutes (1 997)3, requires 

the ILECs to provide unbundled natwork features, functions and capabilities to ALECs, a 

clear expression of the Legislature's intent to promote facilities-based competition. The 

Commission has implemented the Legislature's intent by establishing interim and pmnanmt 

rates for specific unbundled network elements? The discriminatory actions of MTE owners 

and managers in depriving their tenants and occupants access to their local provider of choice 

eviscerates the benefits of facilities-based competition intended by the federal Act and the 

. Commission. 

31n 1998, the Legislature amended Section 364,161, Florida Statutes, by adding a 
new subsection (4) requiring LECs, 
a timely manner. 

to provide unbundled network elements in 

SEf Order No. PSC-96-153 1 -FOF-TP issued December 16, 1996; Order No. 
PSC-96- 1 579-FOF-TP issued December 3 1,1996; and Order No. PSC-98-0604-FOF-TP 
issued April 29,1998, 
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TCG's NeedforAcces 

TCG is a facilities-based provider of local exchange telecommunications services, 

including local exchange servjce, private line service, special access semices, internet 

services, and in- LATA toll cri lhg senices. TCG's services are tailored for and offered 

to the needs of telecommunications-intensive business customers in 83 markets in the United 

States, including the south Elorida LATA. TCG has invested substantially in the 

telecommunications infrastructme of Florida by installing (over 400) route miles of fiber 

optic cable and associated electrcrnics as well as (three) state-of-the art digital switches. TCG 

will continue to invest in FIorida aRd deploy its own network, but TCG's ability to market 

its services to potential customers is limited by the refusal of some building Owners and 

managers to grant access m a  ncm-discriminatory basis to TCG to deploy facilities to serve 

customers in MTEs. 

The typical facilities instalfed by TCG in a modem commercial office building to 

provide services to business customers consist of fiber optic cable entering a building's 

common telecommunications closet and extending along common conduit to the customer's 

premises,s together with such iildditional facilities as may be installed in the customer's 

premises. TCG's facilities are operated, and may be removed, without consequence to any 

other tenant or to the building. These facilities a capable of and are being used to provide 

The fiber optic cable is less than one inch in diameter, and is typically installed in 
a conduit approximatdy two inches in diameter. 
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Centrex senice, PBX trunkjng and associated locaI and intra LATA calling plans, and a full 

range of dedicated transport services at the DSO, DS1 and DS3 levels, as well as hctional 

DSl sewices (e.g. 56 kbps). 

In south Florida, TCG's efforts to market its sewices to customers and potential 

customers in MTEs have been prevented and undermined by MTE owners and managers 

who have engaged in a variety of actions (and inactions) which have effectively prevented 

TCG from gaining access to tenants and occupants in numerous MTEs. TCG will provide 

updated documentation and data reflecting these experiences for submission in this Special 

Project. 0 

A modern commercial office building cannot function without its telecommunications 

network infrsstructure, and the actual cost of providing access to the space required to instal1 

and maintain telecommunications facilities in such a building is negligible. However, if 

MTE owners and managers are permitted to deny access or to extract rents for the provision 

of the space required for telecommunications facilities on terms that discriminate between 

providers, the excess costs thereby imposed on competitive telecommunications service 

providers will undernine and defeat the intent of the fed& and state laws to provide 

consumers with htdorn of choice. 

In the 1995 amendments to Chapter 364, Florida Statutes and the federal Act, the 

Legislature and Congress created comprehensive statutory schemes designed to bring the 

benefits of locd exchange competition to a11 consumers incIudhg tenantsloccupant~ in 
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MTEs. MTE own& and kanrtgers now threaten to shrink the scope of these legislative 

mandates by refbsing to provide access on non-discriminatory terms to facilities-based 

providers of local exchange telecommunications service, 

11, What must be considered in determining whether telecommunications 
companies should have direct access to customers in multi-tenant 
environments? 

A .  How should nmulti-tenant environment" be defined? That is, should it include 
residentid, commercial, trunsient, call aggregutors, condominiums, ofice 
buildings, new facilities, existing facilities, shared tenant services, other? 

"Multi-tenant environme:nt" may be defined as: "public and private buildings and 

premises in which tenancy is offered for residential or commercial purposes, including, 

without limitation, apartments, condominiums and cqemtive associations, off ic i  buildings, 

and commercial malls." 

Transient occupancies, such as guests in hotels or motels, do not create a tenancy and 

thus are not included in the suggested definition of "multi-tenant environment." 

TCG recommends no dis;tinction between new construction and existing buildings, 

except as may result in the rare instance of demonstrated physical space constraints of 

existing buildings referenced under II .C . 

B. Whut telecommunications senices should be included in "direct access ", ie., 
basic local sentice (Section 364.02(2), F.S.), Internet access, video, data, 
satellite, other? 

All services accessed l ~ y  a customer's local loop should be included in the 

consideration of direct access, including "information sewice" and t'felecommunications" as 
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they are defined in subsections (20) and (43) of Section 153 of the Act, and "basic local 

telecommunications sewice'' as defined in Section 364.02(2), Florida Statutes (1997). For 

the purpose of requiring non-discriminatory access to evolving telecommunkations SerYices 

by customers in MTEs, TCG recommends no limitation of these broad definitions. 

C. In promoting a competitive market, what, if any, restrictions tu direct access 
tu customers in multi-tenant environments should be considered? In what 
instancm, if any, would exclusionary contracts be appropn'ate and why? 

A fair, equitable and lawful statutory scheme for mandated access to MTEs for all 

telecommunications providers should allow the public or private property owner to: 

(3) 

Impose nondiscrimimtory conditions on providers that are reasonably 

necessary to protect the safety, security, appearance, and condition of the 

property, and the safety and convenience of other persons; 

Impose nondiscriminatory, reasonable limitations on the time in which 

providers may have access to the property to install or repair a 

telecommunications s emice facility; 

Impose nondiscriminatory, reasonable limitations on the number of such 

providers that have access to the owneis property, if the owner can 

demonstrate a space constraint that requires limitation;' 

The telecommunications facilities installed within MTEs typically occupy limited 
space. In the fare event of legitimate space cons&aints, the Commission could impose 
limitations on the warehousing of reserved but unused space, as the Commission did in 
the expanded interconnection docket, . .  lp Re: Pe-ded U c t i o n  fix . .  

ate access v - r !  co- offices by 
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Require tenants or providers to bear the entire cost of installing, operating, 

repairing or removing a facility; 

Require providers to agree to indemnify the owner for damage caused in the 

installation, operation or removal of a facility; snd 

Require that the payment of compensation, if any, be reasonable, reasonably 

related to the & m m  nature of any taking, and nondiscriminatory among 

such telecommunications providers. 

On the other hand, MTE owners and managers should not be permitted to deny the 

right of MTE tenants and occuipa~Its to choose between competing telecommunications 

service providers by: 

1. Denying a telecommunications service provider physical access to install cable 

to a building's common telecommunications space to serve a ttnantrcustomeis 

premises. 

Interfering with a telecommunications service provider's installation of 

telecommunications facilities as requested by a tenant. 

Demanding paymmt h m  a tenant for exercising the right to choose any 

particular teleconlmunications service provider. 

2. 

3. 

-IA COMMI JNICA.TIC)NS OF FL0)TCII)A. INCt, 94 F.P.S.C. 3:399,414 
(1  994), andlor require sharing of facilities. 
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4. 

5 .  

6. 

D. 

Demanding payment from a telecommunications service provider on terms 

that discriminate between providers. 

Demanding payment from a telecommunications service provider on my basis 

other than the actual cost of providing access to the space required to install 

the facilities necessary to provide the seryices requested by the 

tenadcustomer. 

Entering into exclusive contracts with any telecommunications service 

provider, 

How should "demarcdtion point" be defined,. ie., current PSC deftnitiun (Rule 

25-4.0345, F.A.C.) ur federal Minimum Point of Entiy (MPUE)?- 

Any legislative mandate that tenants and occupa~~ts of MTEs be allowed to select their 

loca1 exchange service provider of choice will be fruitless if competitive providers are not 

pmitted non-discriminatory access to MTEs. Part and parcel of such non-discriminatory 

access is a definition of "dcmarcation point" which ensures equal access to house and riser 

cable and precludes the imposition of eTcessivc, discriminatory costs on competitors. Simply 

put, competitors must have the same access to house and riser cable as that provided to the 

ILEC. To achieve such nun-discriminatory, equal access, the Commission should consider 

amendments to Rule 25-4.035, F.A.C., which would designate the mbknwn point of entry 

as the inside wire demarcation point for all MTEs - - but only if the Legislature enacts 

legislation mandating MTE owners and property managers to provide non-discriminatory 
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access to house and ri‘ser cable. Such a definition would place competitors on equal footing 

in gaining access to house and riser cable, and remove the prohibitive costs placed on 

facilities-based providers of rewiring muhi-tenant buiIdings. 

E. With respect to nctual, physical access to propem, what are the rights, 
privileges, respor;!sibiiities or o biigutions ot 

I .  
2. tenants, customem and users 
3. telecomrnun icutions cornpan ies 

landlor&, owners, building manager, condominium associations 

In answering the questions in Issue IIE., pleare address issues related to 
easements, cable i,n a building, cable to a building, space, equbment, l i gh ing  
protection, service quality, maintenance, repair, liabiiiv, personnel, (price) 
discrimination, and &her issues ‘related to access. 

To the extent that landIa,rds and owners of MTEs may have a right under the Fifth 

Amendment of the Constitution of the United States to receive just compensation for 

physical occupation of their pmnisa resulting h m  installation of facilities used to provide 

telecommunications services to tenants, that right may only be exercised in a manner that 

does not discriminate between competing Service providers OR any basis other than the actual 

cost of providing access to the space required for the specific facilities. Historically, building 

owners have seldom or never exercised any claimed right to compensation from monopoly 

providers of local exchange telecommunications services, and have designed and consimcted 

buildings to accommodate telecommunications facilities. The policy of the Act and of the 

1995 amendments to Chapter 364, FIorida Statutes, to promote competition by authorizing 
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competitive or alternative local exchange cafiiers, requires that any syskm of compensation 

be administered in a non-discriminatory manner between carrim.' 

At minimum, parameters for any compensation paid to MTE owners and managers 

must be predicated on principles of reasonableness, a reasonable relationship between the 

level of compensation and the minimal extent of the taking, and non-discriminatory treatment 

of all providers. In addition, any rates or prices established for the use of the MTE owner's 

property should be cost based rather than based on percentages of gross revenues of the 

provider or other non-cost based formulas for providing revenue enhancements to MTE 

owners and managers at the e x m e  of competing local exchange service providers and 

MTE customers who desire their services. 

Landlords and owners of MTEs, and building rnanagtrs as their agents, do not have 

the right to select on behalf of their tenants between competing providers of 

telecommunications services on behalf of their tenants; rather, they have the obligation under 

the Act and pursuant to Chapter 364, Florida Statutes, to not interfere directly or indirectly 

with the exercise of their tenants' freedom of choice between competing providers of 

telecommunications semiccs. 

Section 253(2) of the Act, concerning RemovaI of Barriers to Entry, provides: 
'No State or local statute or regulation, or other State or local legal requirement, may 
prohibit or have the efleccr ofprohibiting the ability of any entity to provide any interstate 
or intrastate telecommunications service. (Emphasis supplied). 

14 

40 



During the 1998 Legislative session, MTE property owners attempted to justify their 

disparate treatment of incumbent and competing locar sewice providers by referencing the 

ILEC’s obligation to serve as the carrier of last resort. This supposed justification for 

discriminatory treatment is specious. As previously discussed and emphasized, the intent of 

the Act and the recent amendments to Chapter 364, Florida Statutes, is to promote 

competition and provide a choice of local service providers to all consumers. There is no 

indication anywhere in the federal .or Florida law that MTE owners or managers are 

somehow entitled to inmased mrenues as a result of local s k c e  competition. Nor is there 

any indication in federal or Florida IN that the advent of tacd exchange strvice competition 

gave rise to two disparate classes of consumers - - one given free access to the L E C  and a 

second forced to pay increased ccists in order to gain access to an ALEC. Finally, it should 

be noted that Section 364.025(5), Florida Statutes (1997), authorizes an ALEC to petition the 

Commission to become the ca&r of last resort for specified service areas after January I ,  

2000. This statutory provision confirms the Legislature’s hope and intent that the level of 

competition in local exchange mukets will reach the point where aItmative local exchange 

companies will be positioned to seek and assume the obligation of carrier of last resort after 

January 1,2000. The willingness of MTE owners to impede such competition undermines 

the intent of Section 364.025(5) and s w e s  only to feed the misplaced notion that the ILEC’s 

current carrier of last resort obligation justifies discriminatory treatment of tenants and 

occupants in MTEs, 
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1 Jsers in MTFs 

Tenants in MTEs, as end users of telecommunications services and as customers and 

potential customers of competing telecommunications senice providers, have the right under 

the Act and pursuant to Chapter 364, Florida Statutes, to choose between competing service 

providers and to select the combination of offerings of services that suits their needs. The 

competition resulting h m  the exercise of consumers* right to choose will act as a check on 

excessive prices for services and as.mativation for the provision of new and innovative 

services so long as MTE owners and managers do not undermine or defeat that competition 

by denying access or by extracting excessive rents f h m  competing telecommunications 

sentice providers. End-user customers, including tenants in MTEs, have such obligations 

concerning the telecommunications senices they receive as provided under contract, tariffs 

and applicable federal and state regulations. 

Telecommunications companies have the right to market their sewices to custom-r 

in MTEs, and to obtain access to premises in order to install facilities to serve such 

customers. With respect to the installation and maintenance of facilities to provide service 

to customers in MTEs, telEcommunications companies have obligations to protect the safety, 

security, appearance, and condition of the property used in the installation, maintenance and 

operation of their facilities; and to indemnify MTE owners and managers for damage caused 

by installing, operating, repairing or replacing their facilities. To the extent that MTE 
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owners have a Fifth Amendment right to compensation for physical occupation of premises 

resulting from the installation of' facilities to provide telecommunications services and that 

right is exercised in a non-dist:rirninatory manner between telecommunications strvice 

providers, then providers have the obligation to pay reasonable, reasonably related (to the 

limited extent of the taking), and non-discriminatory compensation to MTE owners for such 

use of their property. 

Obligations of te1ecomm:unications service providers concerning matters such as 

safety, quality of service, and rriaintenance, set forth in applicable sections of federal and 

state regulations such as Rules ;!5-4.038,254.069 and 25-24.835, Florida Administrative 

Code, would not appear to requke amendment or restatement in the context of competing 

providers of service to customers in multi-tenant environments. 

F. Based on your answer to Issue I1.E. above, me there instances in which 
compensation should be required? rfves, by whom, for what and how is cost 
to be determined? 

Yes.  If building owners may require telecommunications service providers to pay 

reasonable and non-discrimhaitmy compensation for physical occupation of common 

property by fadities used to provide sewice to customers in MTEs, the Commission should 

be authorized to determine just compensation fa purposes of the Fifth Amendment Takings 

Clause, subject to judicial review. Gulf Pa wcr Co. v. I J.S, ., 998 F. Supp. 1386 (N.D. Fla. 
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1998).& If the motmi of such compensation is not agreed between the building's owners or 

managers and the telecommunications service provider, the amount should be determined in 

the first instance pursuant to non-discriminatory rates set by the Commission reflecting the 

actual cost to the MTE owner of making the required space available for the installation of 

the telecommunications facilities of the particular service provider. Either party could 

petition the Commission if that party believes that circumstances existed justifying 

compensation different from the rates set by the Commission, with the Commission's 

determination subject to judicial review. In Gulf Po wer Co, , su~fa. the court held that a 

similar statutory scheme under whi& the Federal Communications Commission determined 

compensation to be paid to certain electric utilities by cable and telecommunications 

companies for pole attachments was "not only constitutionally sound, but ... the more practical 

approach to a just compensation decision made pursuant to the Pole Attachment Act." 998 

F. Supp. at 1397. Here, the Commission could perfom a similar function subject to judicial 

8 rTUlfpo w a  involved a constitutional challenge by a group of electric utilities to 
the ''nondiscriminatory access" provisions of the Telecommunications Act of 1 996's 
amendments to the Pole Attachment Act, at 47 W.S.C. 5224. The amendments require a 
utility to provide a cable television system or any telecommunications carrier with nom 
discriminatory access to any pole, duct, conduit, or right-of-way owned or controlled by 
the utility. The District Court granted summary judgment against the constitutional 
challenge of the electric utilities, finding that the availability ofjudicial review of the 
FCC's determination of rates far access to the electric utilities' poles overcame'the 

US. 419,102 S. Ct. 31M, 73 L.Ed. 2d 868 (1982). 
constitutional objections raised in M t t o  v. T- CATV C o n ,  458 
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review by the Florida Supreme Court pursuant to s. 3(b)(2), Art. V of the FIotida 

Constitution and Section 350. I 28( I), Florida Statutes ( I  997). 

G. 

TCG has no comments art this time concerning E91 I sewices in this proceeding. 

111. 

TCG has no other issues at this time. 

What is necessaqlr to preserve the integrig of E P I I ?  

Other issues not covered in I and n. 
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!xwuw!m 
TCG requests the Commission to submit a report to the Legislature seeking legislation 

which will provide the benefits of local service competition to all consumers, including 

tenants and occupants of multi-tenant envirommts, by recommending action consistent with 

the principles and proposals stated herein. 

Respectfully submitted this 29th day of July, 199.8, 

JOHN &ELLM, ESQ. 
RutIedge, Ecenia, Underwood, 

P. 0. Box 551 
Purnellk Hofban, P.A. 

Tdlahass~, FL 32302-055 1 
(850) 681-6788 

and 

D A W  S. STEINBERG, ESQ, 
Regional Counsel 
Teleport Communications Group 
Princeton Technology Center 
429 Ridge Road 
Dayton, NJ 088 10 
(732) 392-291 5 

Co-counsel for Teleport Communications Group 
Inc. and TCG South Florida 
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I HEREBY CERTIFY that a true and comct copy of the foregoing has been M s h e d  
by Hand Delivery to the following this 23* day of July, 1998: 

Catherine Bedell, Esq. 
Florida Public Service Commission 
Division of Legat Services 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399-0850 

NNE A OFFMAN 

21 

47 



OpTcl (Florida) Telecom, Inc. 



u w  OFFlCfS 

MESSER, CAPARELLO 8e SELF 
A PROCESSIONAL A5SOClArlON 

July 29, 1998 - 
Ms. Blanca Bayo, Director 
Division of Records and Reporting ' 

Room 1 10, Easley Building 
Florida Public Service Commissioa 
2540 Shumard Oak Blvd. 
Tallahwee, Florida 32399-0850 

Re: Docket No. 980000EI-SP 

Dear Ms. &yo: 

Enclosed for in the aptioncd docket are an original atad Wteen copies of the Comments 
enclosed is a 3 112" diskette with the and Responses of OpTei (Florida) TcIecom, Inc. 

document on it in WordPcrfect 6.0115.1 format. 

Please acknowledge receipt of these documents by stamping the extra copy af this letter 
"filed" and retumtn * g the same to m:. 

Thank you for your asaistazll~ with this filing. 

(-2 Norman H. Hortm, Jr. 

N W m b  
Enclosures 
CC: Michael E. Katztnstcin, Esq. 

Florida H o w  Cornminee 011 Utilities and Communications 
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BEFORE THE E'LORIDA PUBLIC SERVICE COMMISSION 

Jdy 29,1998 



L m m R K m N  

This pr0c-g was initiated to comply with the requirements of Section 5 of Chapter 98- 

277 Laws of Florida requiring the PSC to “study issues associated with telecommunications 

companies serving customers in multi-tenant environments . . .” The Commission is to submit its 

report by February 15, 1999. The rcsponsts and comments which f o b w  were prepared to provide 

information and assistance to the Commission in this project. 

OpTel (FIorida) TeItcom, Inc.,‘itself and through affiliates (“OpTcl”) is a- leading network 

based provider of integrated communication seTyices, including local and long distance telephone 

and cable television sewices to residents of multiple dwclllng units (“MDUs”). In each of its 

markets OpTei seeks to providc facilities b a d  co@tion to the incumbtnt Id exchange carrier 

(‘TLEC”) and the incumbtnt hnchised cable tekvision operator by offering d c c s  at competitive 

prices. Substantidly all of the MDUs OpTd serves arc campus style, or garden style complexes. 

OpTel enters into service agmments with MDU property owners and owncrship associations to 

provide scmica to the rcsidcnts of the MDU. As part of its agreements OpTel often upgrades and 

maintains all tdecommunications architecture on the line side of the dunareation point, including 

premises wiring and campus distribution. OpTel has substaatial experience with the concepts and 

issues being considered by the Florida Pubiic Service Commission both through its dealings With 

BeIlSouth on the issue and its activities in the markets of other ILECs. 
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G G  
In genctal, should tekccommunicatiom companies have d k t  a c c w  to customem 

in muiti-temt environments? Please e x p h .  (Pleast what mcd there may 

be for access and include discussion of broad policy considerations.) 

mP(INSF,:  It is essential that certificated teiecommunicatians companies have direct access to 

residents in multi-tmant environments, whether high rise, campus style or other 

building architecture, if a competitive telecommunications &et to end users is to 

be promoted. The Legislam has found the competitive provision of 

telccommunicatioin~ services to be in the public interest and that it will provide 

customers with choicd, encourage introduction of new service and technological 

innovation (5364.1D1, F f a  Stats). To reach this objective, the Commission must 

insure not only that competitive providers have open, nondidmhat ory access to 

end uscrs but that ILECs not be allowed to thwart the development of competition 

through delay, -4- requirements and by hiding behind network configuration 

established by the ILECs knsches with the effect, and possibly intent, of thwarting 

facilities based competition. 

In order to advance the objective of competition the Commission should 

support efforts that will insure opm, nondiscriminatory access to multi-tenant unit 

facilities. Competitive providers must have the ability to access multi-tenant unit 

facilities at a singhe point on the property, proximate to the property boundary Line 

and ILECs must lx required to provide the means of connection at tbis single 

demarcation point timely and without delay. Currently alternative local exchmge 
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companies (“ALECs’’) are at the mercy of ILECs for ncctsssvy elements and are 

constantly blocked by ILEC delays in provisioning. Vhually all of tht current 

building facilities w m  installed by ILECs or in a configm!ion dcsignatcd by them 

and substantially all the network rrmainS controlled by the ILEC. The inability of 

ALECs to utilize these facilities all but stops any facilities based competitive effort. 

BellSouth has acknowledged infondly to OpTeI that it designs property network 

so that it can conmi the customer at the BellSouth switch, obviating the need for a 

mdc roll, and a h  effectively foreclosing rn by a competitor that does not wish 

to collocate at the BellSouth switch. BailSouth’s psition accordingly is that the 

demarcation point for each unit in an MDU should bt the fsrst jack in the Unit. 

Collocation is expensive and inefficient, r#luirine a CornpetitOtto buy lmps b m  the 

ILEC, d e r  thau use its own facilities. If an ALEC does not have the abiiity to 

use existing cable and wire a duplicative system must be put in p k e .  This is 

expensive, inefficient and not acceptable to property owners. it simply wilI not 

happen in the real world. Customen of tlre ILECs have paid for the wire and cable 

through regulated rm over the years and should now be able to enjoy the benefits 

of their invesmcnt through h e  choice, unfatered by ILEC antieomptitive Mavior. 

To properly accommcdate competition in the MDU environment there should 

be a single point of dtmarcation, without regard to when kil i t ics wtre installed and 

without rcfmnce to what operating practices the ILEC has foIlowcd to date. The 

single point of dunarcation must be at a minimum point of entry (“OE”) into the 

MDU, which should be de- as the closest prrpctical accessible point to where the 
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ILEC getwork Wiring crosses the MDU property line. The ILEC m u t  be required 

timely and without unreasonabk expense to recofifigurc network on the property to 

the demarcation point. This demarcation point should include a network interface 

device (‘‘NIDH) accessibie to all certificated carriers which would be the single 

gateway be- a customer and its selected carrier’s nttwork. At a subscriber’s 

choice, carrier selection can then bt accomplished by a simple and single cross- 

connect at the MCI. 

In Floorida, IOpTel has experienced resistance and, it believes, antiampethive 

behavior, by BellSouth in connection with OpTel’s efforts to date to provide 

telecommunication, H c e s  to MDUs. OpTel’s requests for tnralcing have been met 

with midblocks and ddays. Attempts to establish a sin& damnation-point for a l l  

competitive carriers on MDWs it wants to scryt have similarly betn resisted, under 

color of Florida Commission requirements. OpTei’s cxpetiencc BS well as that of 

other ALECs makc it abundantly clear that comptitofs and the Commission cannot 

rely on tht caoptioa of the ILEC to EaCiIita~~ competition. Commission action to 

clarify and simplify cstablisfrment of a si@ denmu& ‘on on cach MDU property is 

justified and tsscntial. 

ImLU What must bc com;idcrcd in determining whether tclccommunications companies 

should have direct ;XCCCSS to customers in multi-tmant envirwnments? 

How should “multi-temt environment” bc defined? Tha is, should it 

include residentid, commercial, transient, call aggregators, condominiums, 
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. office buildings, new facilities, existing faciiities, shared tenant services. 

O t h e f ?  

In order to further the development of competition in the markc& the PSC 

should adopt a broad definition which inctudcs business and commercial 

complexes as well as residential facilities. A multi-tenant environment 

should include: 

a. Both new and existing facilities; 
b. Rcsidcntid , business, or mixed residential and business tenant 
facilities;' which would incfude any form of rental, transient, 
condominium, cooperative, mobile home community, or owner- 
occupied units; and 
c. A complex of one or more buildings uidw common ownership, 
control clr management. 

Only by defining the environment broadly will there be increased 

opportunities for competition. 

M. What teIecommunications services should b included in ''direct access", ie.. 

basic local d c c  (Section 364.02.(2), Florida Statutes), Internet access, 

video, data, satellite, other? 

m: Direct access should be construed broadly but for purposes of this study 

should include only those sewices that require a certificate of public 

convenience and necessity from the Florida Public Scrvice Commission. 

h u d &  In pKIrnoting a competitive market, what, if my, mtriictions to direct access 

to customers in multi-tenant tnvhnmcnts should be considered? In what 

instances, if any, would exclusionary contracts be appropriate and why? 



certificated teiecamurrications carries should have no 

restrictiorls on their ability to have competitive access to all tenants in a 

multi-tenant environment. This access will be faciIitatd by the 

establishlent of a single demarcation point for the entire facility, as is furtfitr 

discussd in Issue IID below. 

All1 exclusionary contracts that predate the effective date of any 

statutory or d e  change implementing these plicics should bt voidable upon 

bona fide requekt of a certificated telecomunkations company fur direct 

access to the customers of such faciiity. Other than direct agreements 

beween an end user and a carrier, the Commission should not allow any 

carria to enter into an exclusionary contract that prohibits a customer horn 

being able to select a competitive altcmativc. 

How should “demarcation point” bc defintd, Le., curreat PSC defrnition 

(Rule 254.0345, F.A.C.) or fcded MPOE? 

. 

MIID. 

RESPONSE: The establishment of a single demarcation point on any property is critical to 

the furth~tmc-e of competitive choice. A certificated tefccomunications 

company slmuid have k t  acces to residents in rndti-tcrmt cnvironmtnts 

through qid and nondiscriminatory direct access to a property NID that is 

located at a single demarcation point at the MPOE and that s e m s  all 

residents within the entire MDU property. 

Upon a born- fide request of any certificated telecommunications 

p r ~ ~ i d t r s  tqa incumbent carrier, the incumbeat Carrim s b d d  bt rtquirtd 
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to promptly and within prescribed time Mods establish the single 

dtmarcaton point. AI1 facilities on the customer side of the NID, including 

interbuilding cabling and riser wire, sbuid be customer premise quipment 

(TPE"). For competitive access to customers, including any changes in 

carrier for smiccs, tfim would be pin and jack coordination at the NID. 

If the demarcation point is allowed to remah at the wall jack for 

single tine customers in multi-customtr buildings, which BellSouth has 

urged, dtemative carriers will be required to build facilities throughout the 

property and to each Units requiring duplicative, cost prohibitive, often 

infeasible and ynacceptablc overbuild of facilities. BellSouth would have 

each faciIities h a d  h e r s ,  ruu plant and paiff into evciy unit that is seeks 

to m e ,  which could ISCVCT happen as a matter of economics and reality. In 

any event such an ovchitd would not in OpTcI's Cxpcrimce be suffered by 

property owners whose p p o p c r t y  would be required to be trenched and 

rewircd. 

A single demarcation point on each MDU property, as urged by 

OpTel, on the other hand, would be established in consultation with the 

propetty ownef and couid be done, in OpTel's experimce, at relatively low 

cost. 

In addition, the dtfmition of CFE in Rule 2540345(1)(a) should be 

amended to include interbuilding wiring and riser cable in multi-tenant multi- 
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.building situations. This is necessary to e m m  and c k i f y  

on the proy>trty is accessible by competitors. 

dl network 

For this report the Commission should define the “demarcation point“ 

as the poirit of demarcation and/or interconnection between the teiephone 

company communications facilities and the CPE, and it shodd include, in the 

multi-unit enviroment, a network interface device (“NIW’) that 

interconnects the CPE with the telephone company network The 

demarcation point in the multi-tenant unit environment should, without 

regard to when the facilities were installed or the telephone company’s 

standard operating practices, be the MPOE onto the prrmises, which, as noted 

above, should be defined as the closest practical and accessible pint to 

where the telephone company’s Wire crosses the pmpcrty line. The NID 

should bc awccssiblt by al l  certificated canicrs on a non- basis. 

Buildings in which s e v d  MDs have ken installed and at which the 

telephone ~:ompany maintains mdtiplt demarcation points should be 

remfimd, at the incumbents expense, upon a BonaEde request by a 

competitive carrier seeIcing acccss to the plpmises and on a saict time frame, 

not to exwed %I days from date of request OpTel is willing to consider 

sharing a pm of this cost, on a parity basis with all other competitive 

providers Sczking to have access. 

In the past, ILECs have used thc establishmtnt of the demarcation 

point to impede the growth and development of competition. By claiming 
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RESPONSE: 

' that each individual unit in a multi-unit building has a separate demarcation 

point, or by limiting access to the NID, ILECs have tmn able to makc it cost 

prohibitive for a new entrant to provide swvicc to residents to the building. 

By establishing a single demarcation point at the MPOE and muiring 

that all certificated carrim must be given access to the NID such that a 

change in Strvice providers by any resident in the building can be effectuated 

by a singit cross-comcct at the NID, the PSC will help to make facilities 

based competitive local exchange service a reality in the multi-tenant 

environment. 

With respect d a c d ,  physical access to p r o m ,  what are the rights, 

privileges, responsibilities or obligations of: 

1) 
2) tenants, customers, end users 
3) teltcommunications companies 

landlords, ownm, building managmi, condominium associations 

In answering the questions in Issue ILE., pIease address issues related to 

easements, cable in a building, cable to a building, space, equipment, 

I i g h a g  pmteCtions, Strvicc quality, mahtcnauce, rtpair, liability, 

pets0rneL discrimination, and other issuw related to access. 

Tenants, customers, and end users should have the right to select a 

carrier to serve that customer, and for that carrier to not suffer any 

competitive dkadvmtagc created by the ineumtrent carrier w i n g  the 

property. The ILEC should not have the ability to impose any 

physical barriers to access by other companies nor should the ILEC 

9 

62 



by able to advance any carrier of last resort (“COLR’) argument in 

order to insure access for itself or deny access to ather carriers. The 

COLR rquhncnt address situations where there is pp competition 

and this issue in the M D W  context is precisely to enable competition 

which BellSouth hopes to avoid. 

Landlords, owners, building managers, and condominium 

asscrciations or their agents should be able to impose reasonable and 

nomfismhbtory charges for the use of CPE (as defined above) by 

carriers. Such reasonable and nondiscriminatory chargw for CPE 

may cog= both the use and maintenance of such CPE. 

Ttlecomuuications carrim should be required to install all 

equipment b a d  upon common standards. Such standards will 

ensuve that the type of facilities at a location would not prejudice the 

abiZity of a customer to choose an alternative carrier. 

Issuem Based on your answer to Issue I1.E. above, arc there instances in which 

C Q ~ ~ C & C ~  should be required? If yes, by whom, to whom, for what and 

how is cost to be determined? 

U S P O W .  Compensation wodd be permitted but not required for the situations 

described  in^ Issue IIE above. 

wfiat is necessary to preserve the integrity of E91 l? Isaut, 

-ONSF&: The consuuier should in all cases have access to E91 I .  This will rquire 

trunkiag, hmfer  of consumer information and coordination between 
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. providers. The ILEC must provision E91 1 in the same time frames and on 

the same basis for others as it docs for itself. 

Other issucs not covered in I and II. 

BEspONSE: OpTel does not have any additional comments or issues to discuss at this time. 

Dated this 29th day of July, 1998, 

Respectfully submitt4 

I 

(I N O W  H. HORTON, JR. 
FLOYD R SELF 
Messcr, C a p d l o  & ScIf, P.A. 
Post Office Box 1876 

(850) 222-0720 
ATTORNEYS FOR OPTEL (FLORIDA) 

Tall-, FL 32302-1876 

TELECOM, MC. 

OpTel (Florida) Telccom, hc. 
1 I 1  I W. Mockingbird Lane, Suite 1000 
Dallas, 'Ix 75247 

11 

64 



Worl.dCom Technologies, Inc. 

~ .- . . . . . 



BY Um QF-r*rvr;l.BY 
Ms. Blanca Bayo, Dimtot 
Division of Rccotds and Reporting 
Room 110, Easley Building 
Florida Public Service Commission 
2540 Shumard Oak Btvd. 
Tallahassee, Florida 323994850 

Re: 

Dear Ma. Bayo: 

Enclosed f& 6lhg in the alptioaed docket are an original and fifteen c o p k  of the Comments 
and Respows of WorIdCom T~shnologies, lae. A h  cncbsed is a 3 112" diskette with the 
document on it in Wordperfect 6.1Ol6.1 fotmat. 

PIeast acknowledge receipt of these documents by stamping the extra copy of this letter 
"filed" and returning the stme to 'me. 

Thauk-you for your assisbmct with this filing. 

N W a m b  
Enclosures 
cc: Mr. BrianSulmon& 

Florida House C o d m  on Utilities and CommUnicationS 
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BEFORE THE FLORIDA PUBLIC SERb ICE COMMfssION 

In re: Undocketed Spccid Rojecrt Acccss 1 
by Telecommunications Compania 1 Docket No. 98ooOOWP 
io Cutomcrs in LMulti-Tenant 1 
Environments 1 

COMMENTS AND RESPONSES OF 
WORLDCOM TECWNOLQGIES, INC. 

c 
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INTRoDucTIoFl 

WorldCom Technologies, Inc. (“WorldCom”) is certificated to provide services in Florida 

and welcomes the opportunity to partxipate in the development of the report to be presented to the 

Legislature by the Florida Public Service Commission (,,the Commission’?. Both the Commission 

and the Legislature have txprcssed their support of competition in the telecommunications markets 

and this report and study provide a n o t k  opportunity to advance that goal. The Legislature has 

found competition to be in the public interest and the Commission now has the opportunity to 

influtnce the further development of coApetition in the multi-tenant unit environment. ~ n i y  with 

increased opportunities to compte will consumtrs benefit h n  advances in ttchnoiogy. WorldCom 

would urge the Commission to adopfan aggressive stance in this report in favor of competition. 

With these general comments in mind, WoddCom wodd offer the foIlowing coriunents and 

responses to the issues published by the Commission Staff. 

I s s u e l a  In general, should telecommunications companies have direct access to customers 

in multi-tenant environments? Please explain. (Flease address what need there may 

be for access and include discussion of broad policy considerations). 

W O N S E :  Telecommunications companies should absolutely have direct access to customers 

in multi-tenant ttlyironments. Without direct access co~lsumcrs would not have the 

opportunity to select state of the art dedicated tcitcommunications services at 

minimum cost as non multi-tenant unit cotlsumtfs can. The intent of state and 

federal legislation is to increase competition and to afford the end-user with options, 

better hewices and access to advanced technology. 



An alkmatjlve to direct access to the customer usually comes in the form of 

a M h h u m  Point of Entry (“MPUE‘? or a Cenmi Dimibution System (“CDS’t). In 

this case, all tekonlmunication sewices in the buiIding are brought to a single point 

in the building and then are distributed by the Building Owner (or the Owner’s 

vendor) from that point to the customer premise. Frequently, supporters of the 

MPOE suggest that there are advantages associated to space, costs and related 

benefits. However, t h e e  are not the advantages contemplated by legislation and 

efforts at compttition in thc market. For example, lack of building rim space is rare. 

In each market, although there are an abundance of re stilt^, there are usually only 

3-4 facilities-based .Mt%mative Local Exchange Carriers (“ALECs’? in any givm 

market. Provision of 1-2 six inch vertical risers for each ALEC is not an undue 

burden on any nomid building riser system. Futther, the W O E  approach raises 

issues of liability, tclchnoiogy, quality of service and costs. 

Over the p t  several yeam ALECs have found that building owners are 

demanding profit for ALEC entrance into their buildings while continuing to provide 

timely access to tncumknt Local Exchange Carriers (“ILECs”) on a “no costlno 

delay” basis, The building owners crcatd a M e r  to competition while choices 

e x i d .  OEten, the high fcEs demanded of the ALEC by the building owner 

prtdudd service to the building. if the goal is to create competition in the 

marketplace, resulting in lower cost, higher quality telecommunication services for 

the tenant, the ALEC cannot be required to absorb these additional fees and hope to 

remain cornpctitive to the ILECs. 
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I U d L  What must be considered in determining whether tcIccommUnications companies 

should have direct access to customers in multi-tmant envirommts? 

USPONSE: There art a n u m k  of factors to consider, some of which arc of co~~cern to providers, 

owners, and tenants. In general it is the nee& of the tenant that should be the starting 

point. The tenant is the common customer of the building o w n a  and the 

telecommunications sewice providers. It is in the best interest of the owner and 

provider that h e  tenant be able to receive s t a ~  of the art telecommunications services 

at competitive prices. Competition ( i . ~ ,  lower prices and greater services) is a direct 

result of ALEC ability to have direct access to tenants in multi-tenant environments. 

For example, the abilie of a tenant to have internet access at his office and his 

residence is now of increasing importance. The price and quality of hat  sentice is 

greatly affecttd by competition for the tenants business by ALECs in the building. 

How shodd “multi-tenant mvironmmt’’ be defmcd? That is, should it 

include residential, commercial, transient, call aggregaton, condominiums, 

ofice buildings, new facilities, existing facilities, shared tenant services, 

OthCX? 

k u e  IIB. 

RESPONSE: “Multi-tc~mt eaviionmtnt” should be deked as any new or existing facility 

that h a number of tenants who have separate telecommunications 

requirements. 

What tekcommunications scrvices should be included in “direct access”, Le., 

basic l o d  sefvicc (Section 364.02.(2), Florida Statutes), Internet access, 

w. 

video, data, satclite, other? 

3 
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WSPONSE: .All service:; should be included. 

IssueIIC. In promoting a competitive market, what, if any, restrictiom to direct access 

to customen in multi-tenant environments should be considered? in what 

instances, i f  any, would exclusionary contracts be appropriate and why? 

U P O N S F , :  Reasonable restrictions to direct access to customers in multi-tenant 

environments should be considered as in cases where there is a lack of 

physical sp,ace or structural compatibility, and in some cases, buiIding 

aesthetics. It is also reasonable that the cost be at the full expense of the 

KEC or ALEC (Le., no charge to the building ownen). Dishbution of 

services in the hitding should only occur as tenants request that service. 

How shoulcl “demarcation point” be defined, Le., c m n t  PSC definition 

(Rule 2540345, F.A.C.) or ftderaI MFOE? 

RESP_ONSE: The demarcation point should be located at a point that permits 

competitive choice and ensures nondiscriminatoiy access. The 

Iotaion of the demarcation point should not be dictated by the ILEC 

. but should bc establishtd in consultation with the property owner. It 

may bc necessary to redefine the existing definition of demarcation 

phi: but any &hition should afford some flexibility and should be 

incorporated in a d e  rather than legislation. 

u. With respect to actuai, physical access to property, what are the rights. 

privileges, n:sponsxbilities or obligations of: 

I )  landlords, owners, building managers, condominium associations 

4 
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tenants, customers, end usen 
telecommunications companies 

In answering the questions in Issue KE., pieast address issues related to 

easements, cable in a building, cable to a building, space, equipment, 

lightning protections, service quality, maintenance, repair, liability. 

personnel, (price) discrimination, and other issues related to access. 

-0- Landlords, o w e n ,  and building managcm have a right to review and approve 

access construction plans. Tenants, customem, and end-users should have the 

right to access public utility services, including access to ALECs. 

Telecommunications companies should have a right to compete with the 

lLEC on a €eve1 playing field. It should be noted that the ILEC does not 

typically pay rent for their tquipmcnt space, giving the ILEC an unfair 

4 

advantage over the ALEC. 

The teIecommunications companies also have the obIigation to adhere 

to all appiicablc codes and regulations; restore easements a d  property to 

their original or better condition after utilizatiOn; ensure that all work is done 

by qualified perxlnnel; and build according to established guidelines and 

standards and with the prior approval of the building owners. 

B d  on your answer to Issue 1I.E. above, are there instances in which 

compensation should be required? If  yes, by whom, to whom, for what and 

how is cost to be detmincd? 

5 
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RESPONSE: -In the event that building owner provides space for ttlecomunicatio~ 

equipment and distxibution right to the other tenants in the building, then the 

telecommunications provider should make the owner whole. It is intcdd 

that the acccss requirement bt revenue neutral to the building owner. that 

is, if 150 square feet of space is provided by the building owner in the 

basement area, then the ILEC and ALEC should pay the reasonable 

compensaticm for space u t i l z d  

Several factors need to be considered with regard to “reasonable 

compensaticm” for these typcs of space. 

a. only a3mall amount of space is really =quid. Only 150-200 

sqmre feet per ALEC as stated above. With average b-iiding size 

b. 

C. 

ranging from 400,000-500,000 square feet, the ALEC space 

requirement is insignificant. 

Only 2-3 facility based ALECs will desire space in a particuhr 

building. Remember a ALEC’s desire to be in a building is directly 

re1atr:d to tenant demand. In every case the ALEC will analyze the 

cost to construct facilities w. the expccted revenue. In any event, the 

numtm of ALECs a building’s total revenue can suppoxt is limited. 

The €- space for use as a pint  of presence (LIPOF? is spat in the 

building which normally yields no rent or, at best, low rental income 

to tbe building owner - for example, building core space or 

basernent space a 

6 

75 



d. Build out of the POP space, conduit facilities and distribution is at the 

expense of the ALEC. It is intended to be revmw neutral to the 

building owner. 

e. In virtually all cases, the ILEC str~es the building in rent fret space 

and riser space provided by the building owner at no charge. 

Historically, the provision of this space to the ILEC, like ail utility 

space in the building, waa considered a cost of doing business to the 

building owner. NO prospdw tenant would consider leasing space 

in a building in which public utility services were not available. 

Today, ttnants r q u k  availability of ALEC services for purposes of 

disastet tecovcry and to acquirc the best telecommunication services 

at the most competitive prices. 

Considering items a 4  above, the building o m  should provide 150- 

200 square ftet of space to 2-3 facility b d  ALECs at no cost. 

We do not believe that payment based on the number of tenants 

served or revenue s W g  with the building ownm is acceptable under any 

Circumstances . Such a m e c ~ s m  wodd unreasonably increase the cost of 

market entry to tht ALEC. The intent of both the federal and state 

teiccommunications legislation is to provide higher quality and lower cost 

ttlecommdations services to the md user (Le., the tenant) in a non- 

discrimhatory manner. It was never intended aa a new revenue source for 

buiIding owmm. 
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In the past, building owners could achieve rcvenuf sharing 

agreements with telecommunications resellers (Le,, S h a d  Tenant Service 

providets), ,as- the Iandlord considered them a vendor with no capital 

investment who derived profits from the building constructed at a high cost 

to the owtlct. Nether the ILEC or the ALEC should be treated as a reseller, 

as they arc facility based providers and bear a high capital investment to 

construct their network. 

Such arrangements will unreasonabiy inhibit market entsy by new 

telecommunications comptitors. Even though @ building owner will 

derive substantia benefits from allowing ALEC entrance in the building in 

the form of zlttraction or retention of high tech tenants, the ALEC already 

bears a high cast just for the priaege to compete with the ILEC, in terms of 

equipment a d  construction cost. 

In any event, the ALEC should k treated the same as the ILEC with 

regard ta access and ability to provide strvicts to tenants in the building. To 

do ohemise is discriminatory. 

What is m ~ q  to prestrvc the hte@ty of E91 l? nIIG. 
m ! f .  Before k i n g  dlowed to provide senice to end-usrrs that s u e s  existing 

91 1 capabilities the ALEC must provide proof of 91 1 compliance to the 

prow jurisdictional authorities, 

8 
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Other issues not covered in I and 11. l s s u e m  

RESPONSE: WorldCom does not have any additional issues to address at this time. 

Dated this 29th day of July, 1998, 

Respectfully submitted, 

$U 
NORMAN H. HQRTON, JR. 
FLOYD R. SELF 
Messer, Capadlo & Self, P.A. 
Post Office Box 1876 
Tallahassee, FL 32302- I 876 
(850) 222-0720 
ATTORNEYS FOR WORLDCOM 

TECHNOLOGIES, INC. 
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e.spire Communications, Inc. 



July 29, I998 - 
Ms. Blanca Bayo, Director 
Division of Records and Reportirig 
Room 110, Easley Buiiding 
Florida Public Sewice Commission 
2540 Shumd Oak Blvd. 
T e r l l h s e t ,  Florida 323994850 

Re: Docket No. 98000DB-SP 

Dear Ibis, Bayo: 

Enclosed for filing in the captioned docket arc an original and M k n  copies of the Comments 
and Responses of t.spircTM Communications, Inc, ATSO emIoscd is a 3 1/2“ diskette with the 
document on it in WordPedcct 6.1D/6.1 fomat. 

Please acknowledge receipt of these documents by stamph~ the extra copy of this tetter 
“filed” and returning the same to me. 

Thank you for your assistam with this filing. 

N o m  H. Hotton, Jr. u 
iJHWamb 
Enclosures 
cc: James C. Falvey, Esq. 

Florida House C o d w  on Utilities and Communications 
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e.spire provides the following commtIlts concerning the d t y  of building 

access legislation in Florida The comments ttaek the topics agreed upon by the 

partits. 

I, The Florida Local Tcltcommunicationa and Data Markets Cannot k Opened to 

Competition Without Building ACCM Legislation 

The TelccommtmiCations Act of 19% (“Act”) endeavored to climinatc all barriers 

to entry into the I d  telecommuaicatiom markm. The task i!3 a damting one, given the 

local monopoiies held by iacumbent providers over the course of the centuy. Incumbent 

providers have a wide variety of advantages in the local markaplace. Thcy have 

entrenched m e  mopition, they have a rehionship with every customer in thc market, 

at home and at work they have a ubiquitouS nemork d they began with 100?4 of the 

mBTket. The Act undertook to makc it possible for new entrants to b m e  “ d c r s , ”  

that is, c m i m  that are pladoncqual footing with the i n c u x n b  in every mpea 

Unlike d y  attempts to nibble at the margins of the local markets by sharcd tenolnt 

senrice providers or ccntrcx rescflcrs, d w v e  locaI exchange carriers (“ALECs”) 

sought and arc entitled to equal treatment vis a vis the incumbents. The god of the Act is 

to promote l a d  competition, in order to d- prices, hcrcasc semi- quality, and 

increaac innovation. Uthte ly ,  the purpose of the Act is to improve the level of Setvice 

to coltsumem by emwing that the incumbent monopoly markets bcarnc compctitivc 

markets. 

The Act imposes some very shingat requirements on awide yaricty ofpties to 

achieve its &. For example: 1) Sections 25 1 and 252 impscs iatetcOnneCtion and 
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unbundtiag requirements on the companies largest local cxchaage C O ~ P ~ W  to mm 

that AtECs have equal scccss to existing ubiquitous networks; 2) Section 253 limits the 

rights of States and cities to impose regulations that would inhibit local competition aad 

to ensure that ALECs have qual access to municipd and other rights of way; and 3) 

Section 703 reguiatcs large utility cornpmh, to ensure that ALECs have qual acccss to 

utility poles and conduits. 

Unfortunately, the Act failed to addhss access to multi-ttnaat buildings that 

wmt the -last 100 f#t" tcl the customer pmnisa. ~uildiag owners, liLe incumbent 

locd e x c h p  wrnpanies, own bottleneck facilities: they contml the entrance to their 

buildirrgs. L W  the 0th bottl,en&k hilities mentioned abve - hcurnbent kifitits, 
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owners to sit down ad negotiate nondiscriminatory building access ammgmc~~ts with 

e.@c. Initially, t.spirc was categorically denied B C C ~ S S  to s t v d  large multi-tmant 

buildings in downtown Dallas. TypidIy, these buildings were owned by large out-of- 

state corporations that were not mare of the Tcxss statute. h soon aa t.spire brought the 

statute to their attention, the negotiations began to progress and, in each caw, e.spire 

ultimately obtaiacd agreements based on the terms of the Texas statutt. 

Although c.spk is just beghikg to enter the Florida markets, t.spire has already 

encounted s e v d  building owners that have effectively rafused ~cct59, or offcted 

con- of adhesion which wat  not subject to negotiation. The following are just two 

examples of e.spirc negotiations id Florida in which building owners have abused theit 

bottleneck control of building access. 

In one instam in Jacksonville, a naiional r d  company OM e.spire a 

contract of adhesion for building access. c.spire knew that, not only did BellSouth not 

pay for ltcctss, but other ALECs had entercd the Mdiq without paying fbr building 

accessm N o ~ l w s ,  the red estate c o m p y  would d y  p m i t  at an excessive 

rate. When c.spk atrempted to negotiate the mcs, terms, and c o d t i o ~ ~  of access, the 

company refused to dmgc a single word, and only to pcrmit e.spire entry on its 

own terms. When e.spire is fomd to sign apcmena zszlch $s this, it completely changes 

our business plan for -wing out investment and 

This severely impacts the spread of load cornpmion in Florida 

even in a given building. 

En a second instame , the M o d  similatly offered an oE-the-dagmmult that 

was completely -le m e.spire. Not oniy were the rates, terns, d conditions 

unacceptabit, but the agrcmak was gauged for I wireless provider, and could not begin 
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to meet t . s p k ’ ~  needs. The hdord refuscd to accept t.spirc’s agmmmt, 

which was much hater suited for c.spte’s purposcs. Utimattly, the 1md0d E- 

return c.spirc’s phone calls and e,spite is stiU not in this buildiag today. A& 

of rtsponsc from laadlordo m a l h  it impossible to pmvide ubiquitous, r o b  

competition, 

tvpc 

In general, legislation should be simple and Strrtightfiiward, like the Texas 

Itgishtion. The hallmark of m y  legislation must be nondiscriminatory access. If the 

incumbent pays for access, t9mer1, and only then, can ALECs be q u i &  to poly for access. 

Ultimattly, what most ALECs arc requesting is mmly the right to m a few s d  

strands of fiber into the build& fhc Commission aud the Legislature should also bt 

w q  of cIaims that ALECs are creating a grave imposition on buildhg owners. While 

the Tcxas stauk, for example, does accouLlt for the legitimatt interrSt0 of building 

owtlcfs, t x d w  &dong aln building access a d d  cornpbly undmnint the intent 

of any putative Ie@latioa If legislation +ts building owners to take shelter behind 

ry access, it will not sem the purpose multiple excqtioxis to the rule of no- . I .  

of providing ALECS with the wxcssary levcmge to gain 8ccess to buildings. 

e.spire wiil briefly address the spci5c issues raiacd in the issue identihition, and 

wdlpruvidefurtherhputattheAugwtwrhbp. 

Considendons €or Buiiding A c c w  Leghiation 

k Definition of MidtbTeaant Environment: The definition should be as 

h a d  as possible, In facs it &odd not bc limitEd to a ”multim tenant tllyirotlxlztllt to the 

extent that a single knaut could just as eady be denied access by a landlord. Again, 

atLempts to limit the definition will only serve to curb the development of competition in 
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ace85 that arc not rtgulatd In e.spk's expetimce in Tcxas, when the statute is cited, the 

parties still actively negotiate building access contracts, meting their specific ne& and 

addressing particular concms. The Texas StatUtE wisely incorporated this idea that the 

parties have interests to protect The dvsntage of a statute is that it brings tht parties to 

the negotiating table, and provides a context that moves thc negotiation foward. 

B. Serviaa Inclmded: At a minimum, the dehition should be broad, to 

include all telecommunications and data seryicw. These should be defined broadly in a 

that will permit the inclusion of new technoiogia. 

C. Rmtrktions om Acceaa to Buildlop: Rehctioas on access to multi- 

teaant building~ will diswmige the development of Id competition in Flotida e.spire 

finds the compromise resbictions included in the Texas strtnrte to be accepeable. For 

example, ifno tcnant in a building is interested in purchashg zewiw, h might be no 

need to permit For the most part, however, &dons on aaeas am remitions 

on competition, cornpaition which pmvidm multiple y n s u m c r  befib. 

In addition, the Commission should recommend that any contract that has the 

ry building a c m ~  bs deemed Ut@. For effect of discouraging nondiscnmmto 

example, BellSouth has established an m l y  troubw pto- that 6rst came to 

e.spirt's anention bcaue it was khg shopped around by BellSouth to innucntial 

building owams iil Florida. The program appears intended to effGctivdy lock CLEO out 

of major office builcbgs, office park% shopping CcIltCfs and other similar localm. 

Spccifidy, BcllSorrttt is enticing property management compauica to cater =hive 

armgmcnts with BellSouth unda whkh the prom managml rn p i d  handsomely for 

promotiq BellSouth's semi= to tam of thc pmperey, and for &using to emblish 
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similar promotional agmments with CLECs. BellSouth provided a copy of its L e  

Agreement in for koprty hragcrnc~~t Services in 

Georgis, and a copy is am&d hmto. 

to a hearing in 

Under thc terms of BellSouth‘s standard form Prom M-mmt Servica 

Agretmtnt, BellSouth obtains ~cctss - h e  of charge - to building en- con&& 

equipment room space and hrlhorizontal conduits for piactmcnt of BeIISouth 

equipment and 0th teiccommimicatioas facilities llcddtd to rn building tenantrs. The 

property manager dsa commits b designate BellSouth as the 1 0 4  telccommuuido~~ 

“provider of choice” ta building; tenants and to promote BellSouth as such Many 

building tenants may not uudc~rtagd that they could choose to ordet sewice &om a CLEC 

competitor, In retrrm, BellSouth agms to establish a “Credit Fund” which the property 

manager can use itself or distribute to tenaats. Thc Credit Fund is llsable to pay for 

selected BellSouth smia ( f .  e., semjpBR, mn-recuning hstaIlatiOn charges, etc.). 

This program has at Ieast two saticompetitivt e m  Weiy athibutable to the 

fact that W artaagement is e x p d y  an Rxcluskvg one. Fiat, since BellSouth is given 

‘‘free“ (no cash payment) access to the building conduit and riser, BellSouth is given an 

~ m t  cost advantage in obtaining use of these essential bottleneck facilitia. second, 

since the property tttanaget must agree to promote BeilSo~th swim exchsively in order 

to be compensated, BellSouth has created an incentive for property manag- to refuse to 

cooperate with ACSI and o b  CtECs in promoting Servicw to building tenants. 
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y a  ago that r egdam must pievent shared ttaant sewice ("STS') pmvidm from 

imptdins their access to end users in STSecontrolled ofice buildinw - now, BellSouth 

itself is e n d  ia the m e  activity about which it pro- SO v ~ e i f e r o ~ ~ l y ,  If ~ ~ C S C  

typcs of agmmenta m not nullified, I d  competition in Florida will suffer. 

Definition of uDemam.tioo Point- be Defintd: e .spk will provide input on 

this issue ai the workshop. 

E. Right and Extent of Accms: ALECs each have uniqw needs for access. For 

the most part, ALECs and landlords &in work these hstm out for themscivts. The Texas 

statrrte addresses many of the more m c d t  issues h an equitable manner and should te 

90 



LII. Concltrsiop 

The issue of building EKCCSS is critical to e.spk. e.spite is cncomtged by the 

interest of the Commission and the Legislature in h i s  issue. e.spire looks forward to 

addressing thwe issucs at peater length at the upcoming workshops and throughout the 

coutsc of this proceedin& 

Datd this 29th day of Jury, 1998. 

R-ys-w 

e N O W  H. HORTON, IR - 
FLOYD R SELF 

Post Office Box 1876 
T a l l W F L  32302-1876 ' 

(8501 2224720 
ATTORNEYS FOR e,spkW 

Mwsti, capruello & self, P A  - 

COMMUNICATIONS, INC. 

c 
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International Council of Shopping Centers 



Before tllc 
Florida Public Service Commission 

Speeial Project No. 980000B-SP 

It1 Re: Issue Identification WO*P 
For Undocketed Special Project: 

Access by Telecommunications Companiw 
To Cimmets In Multi-Tenant EnvironmentJ 

comments of 
Intanational Council of Shopping Centera 

This memoraudum is filed on behalf of the Florida Chapter of the Internatiotad 
CounciI of Shopping Centas. 

PSC Request for Comment3 

The Florida Public Iicwice Commission has asked for a respoase to certain 
questions posed by the PSC on July 14,1998. The questions make no mentionof the 
threshold and pivotal issue of whether fbtced compliance by building owners is 
constitutiond. That core quution has a bearing on ach issue posed by the PSC in its 
request for comments. Thmfote, the focus of the comments in this mcmomdum will be 
primarily on that cdtut ia ioa l  issue. 

Regarding the specilk issues raised, we would respond as follows: 

Issue 1. ‘In generrl, shoddl Wecommunications compmh have direct accma to 
customers la mul&tenint eavlronments? Please erplrin. (Plcrss 8dd- wbit need 
there may be for accm raid hchde discussion of broad poky coasidtradoaa) 

The argumentdi of uncowtitutidty being made in this mcmofslzEdzLm have been made 
with d d c m b l e  eloquence d authoriity in a Declaration by Charla M. Ham, b a r d  
Prof;essoi of Law, filed with the Federal Communications Commission in IB Docket No. 
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95-59 aad CS Docket No. 9683, before the Fedetal CommUniCatiom Comnkion. A 
copy of hi8 cornmcnta are cmtsuIltd h Appendix B to this mematandurn. 

S imik  arguments were made in comments of tbe r 4  egtate induary, da&d Mmh 28, 
1997 and fi1d with the F a i d  Communicatiom Commission iu CS Docket No. 95- 1% 

comments wetc prepared on W o f  a group of notionwide mi estate indus&y 
associations, and an parhculdy relevmt on the issue of u~~astitutionrmlity. A verbatim 
copy of the comments m rqduced in Appendix C to this memotpndum. 

MM Dock& NO. 92-260, tB M NO. NO. 95-95 snd CS Dock& NO. 9683. The 

S d l y ,  the issue of "scad" for this type of acass should be mamitlcd and quantified if 
it is capable of being found w exist. h i &  h m  the straight-forward wnstitutionai and 
jurisdictional impediments to c d s s i w  regulrrtion of accms to privaoe premises, other 
considetatioas suggest the benefit of .an umcguhd approach. Fifft, the nation's limited 
but growing mprr.ence with umegukd (compefithe) providers makes clear tfiat 
there is no nccd for the comrnision~to intcrVene 011 the issue. Access is 
adquatdy regulated by tbc market-place, and only the matket will be flexible enough to 
respond to fa-changing comumcr needs and technological developments. 

see ~pptndix c - section IV. &r additionai discussion. 

96 



Response to Issue II. F.: Buildings have limited and fmite space for on-site quipment 
and lines for telecommunications utilities- But the number of future telecommunications 
utilities are not fitc. If then are 10 today, that may be 100 tm years from now. A 
building owner’s available space for telecommunications can include, depending on 
availability: dedicated telecommunications rooms of closets, ceiling space and risers for 
cables, parking garages, roofl:ops, basements, and parking gamges. Building owners can 
run out of space or such spacle may be needed for other purposes, thereby causing a 
burden on the landlord if “equal access” is mandated In the future, depending on the 
proliferation of telecommunications utilities, the burden very iikely will be physicdly 
impossible to comply with bemuse of space limitations. 

Regarding the possibie diffment ways of determining ‘‘reasonable” compensation for 
each of these types of space, the possibilities are infinite-they are limited only by the 
imagination of technology and the competition of the marketphct. The methods being 
used so far by the red estate i d  telecommunications industries include: 

fixedrentals; 

gross revenue percentage only; 

combinations of the abovr:; 

0 

fixed rentals plus yearly e:scaiations; 
fixed rentals plus gross revcn~e percentage; 

h-kind trade Of Sentice; 

combinations of the above, with formulas relating to number of tenants served; plus 
unknown methods in the :Future, depending on technology and creativity of the 
phCS.  

The “reasonableness" of the compensation flowing from the telecommunications u?iIity 
to the building own- depends on an unending set of factors: 

0 

0 

0 

a 

b 

a 

capital requirements for the telecommunications utility; 
capital requirements for tlie buiiding owner; 
rate of retun on invcsbnent needed by each of them; 
amount of space available: in the building; 
amount of space needed tly the particular utility; 
spccd with which the building owner can make the space svailabIe; 
speed with which the telmommunications utility can get operational, 

the need for specid security for the utility’s equipment and lines; 
the d c  effccts on the areas of the building that are visible to homeowners, 
condominium unit ownem, tenants of the public; 
the debt sewice needs of the building o w n r ,  
the effect on the owner’s maintenance expenses of the building; 
the effect on the owner’s insurance availability, coverage, and premium rates; 
risks incurrod by the building owner, relating to the relative importance and potential 
liability cxposure if the telecommunications are interrupted due to owner fault; 
the tconomic pressures ofthe then-existing up or down tenant rental market; 

the potential for to the @pmm? and lines by third-partie~; 
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what the building ownm’s existing tenants want in order to be happy and m e w  
leases; and 
most imprtmtfy, what the building owner’s competition is doing at any point in 
time. 

Any compensation is reasonabk if agreed to by the building owntf and the 
telecommunications utility. The reasonableness of compensation is market driven and it 
cannot and should not bc arbitrarily measured or fixed by the PSC or Florida Legislature. 

Issue m. Other issues not covered in 1. and II. 

Response to Issue m.: The Florida Legislature charged the Public Strvice Commission 
to consider the “. . .promotion of a competition telecommunications market to end 
users.. .” in Chapter 98-277, Laws of Florida. Commission workshops and research 
should be utilized to examine the nature and extent of the existing market to end usm 
and nature and extent of any impediments raised by building ownm~ 

Request has been made to OUT membership that has devclqd, owned or managed 
milIions of square feet of multi-tenant space in Florida to provide anecdotal information 
conccrning current status of the ‘hark&’’ with telecommunications providers. Responses 
have Included numerous examples of negotiated agreements. These apements are 
similar to various other stTviccs provided to various tenants utilizing common area or 
property under the landowners exclusive control. 

0 

We wouid suggest that the ultimate finding will conciude that the c m t  unregulated 
market is functioning so that no need for governmental intmention exists. 

However, should isolated instances of property owners burdening the development of 
comparison in the telecommunications be found, we beIieve the PSC should provide a 
cost I benefit analysis’ of any altcmdve regulatory recommendations as such alternative 
impacts the p r o m  owner, the tenant, and telecommunications providers (both 
incumbent and altemativa). 

Finally, wc believe the issues set fortb by the PSC in the July 14 notice do not adequately 
a d h  the current state of the law applicabie to “direct access”. We believe the Florida 
Legislature should be provided i n f o d o n  regarding federal and state legislative history 
concerning this specific language as well as the status of out-of-state litigation impacting 
“direct Bcccss.” 
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Conclusion 

The *%building access'* to customers in multi-tenant mvironmmts’ to the extent 
that they mandate access ridhts to teleeommunications utilities and impost compensation 
limitations on a building owner’s property rights, are unconstitutional under the U.S, 
Constitution (Fifth Ammdment). 

Those “building access’’ provisions are not wcIl founded in practicaiity and are 
inherently and substantially :harmful to the entire real &ate industry and the free 
tntapde system. 

The PSC should rthh from enacting any rules or regulatlonre or recommend 
policies to implement the “building access” provisions. 
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APPENDIX B 

DECLAIUTJON OF CHARLES M. HAAR 
IN SUPPORT OF REPLY COMMENTS OF 
NATIONAL APARTiMENJT ASS0 CUTION 

BUILDWG OWNERS AND MANAGERS ASSOCIATION 
NATIONAL MALTY COMMITTEE 

XNSTITUTE OF REAL ESTATE MANAGEMENT 
INTERNATIONAL COUNCIL OF SHOPPING CENTERS 

NATIONAL MULTX HOUSING COUNCIL 
AMERICAN SENIORS HOUSING ASSOCIATION 

I submit this D e d a d o n  in support of the Reply Comments of h e  above-namd assoeiadons. 

I am a Professor of Law at b a r d  t a w  School and have served in this capaeiry since 1955. 1 have taught and 
written on prop- and conrthu6onol law issues for thirty years.  A copy of my mume is aapehed. I have edited a 
Casebook on Erpotttv d J a w (Wirh L. Liebman), and a Lplld-Use P u  ' Caebook (5rh cd. 1996). fht most recent 
book is h- (Pinceron U. Press 19%). I was Chief Rcporrtr for h e  
Amaiean Law Insfirutt's M d d  bnd hwlcrpmtnt Code in 1963- 1965&sismt Secretary for Mcoopolim Devdopmtn t 
in the U.S. Deparment of Housing and Urban Development in 1965-68; Chair of hsidentid Commissions OD housin5 
and urban developmeat -a Johusua and Caner); and chairman of h e  MaPsafhusctrs Housing Fmne Agency. 

Based on the foregoing. I submit t~ the Commission in h s  Declaration &e following analysis making two 
poinu: (1) a regularion tht would requke placement o€ BnttnllPt on ownen' and cornon private pmpuey (by tenants or 
other o c c a p ~ ~  involuaurily by ownem or by rhrd parties), or limit t#tticdons in private apemenu on such arcion. 
would b a taking undtt the Frfth Amcadmeoi. according to x v c r a l  lints of casu: and (2) kewdc of rhe fifth Amendment 
implications, the Commission must apply ,a nasrow consuuction of the Section 207 prohibition on c d n  private 
resuicrions. . 
I, THE PROPOSED REGULATION IS A TAKLYG 

A. A 'TpEB-, n Under eumenr United States Supreme CourL precedent, ptnnanent 
physicd occupation authorized by pvmment is tpking wirhout regard to the public interraw tttat it m y  $me." 

involved a New Yo& s U o m  which authorized 
h e  insmilation of abIe  rtlrvision quipment on pIaintiff Lottm's apamnent building rooftop. T h  Court held tha~ h s  
$mute constituted a taking under at the Efh AxnenQIenr as applies t~ h e  s t a t a  under tha Fourrttnth Amendment The 
installation invdvcd &e plhcemenr of cablea along h e  roof "arraehcd by screws or Mib pcnemhg the mammy." "and die 

C A W  C-458 CLS. 419,426 (1982). 
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pleeement of two large silver boxes  dong h e  mofcabks installed with bolu. & at 422. In finding a rsking. h e  Coun 
no& thar "physid i n d o n  by governmmt" is a pmperty muiecion of unusually serious chancrtt for purposes of the 
Takings Claw. U at 426. 

the Commksian sceb comments on a proposed 
ruIe in connection with Section 207 of h e  TeIetommuni&ons Act o€ 1996 (he "PrOpOsed Regulation"), The Proposed 
Regulation. in requiring that ownerr allow placement of a t e n ~ ~ a e  (by occupnntr, involunwrily by ownem or by rhird 
parries) on owned and common private pmpmy, or limit maicuons in private ag~cments on such action. would directly 
i@iWte the rule. Such insrallarion of reception quipmeat would k prcciKly he kind of permwear physical 
occuporion deemed as a wking by 

The reasoning of 

~n tho Commission's Euulw Notis of 
* 

and the line of e- which follow iu analysis. 

extends from an analysis oftfie character of p r o m  rights and the M ~ T C  ofthe inmion 
by governrnenr The Cowt did not look at the justifmuon for the government's physical inmion,  but txclusiveIy i t  
whar the government had done to the claimant. Ir considered ttre injwy to rha ciaimanr to be panicuIarly serious nor 
M of the financial loss involved or ocher facton, but becum of b e  i n m i v e n t s  of the governmenr's action. fht 
Court found that the claimant could nor usa the physical peop occupied by tbo cable equipment and concluded chat if is 
unconstitutiofiat perrnanendy IO prevtnt au owner from occupying her own p r o m .  Consequent upon cbc o~eupaaon. the 
"owner has no right to possess the oEcupied space himself ... [he) c m w t  d u d s  a h n  (from the $paca, and he) can makc 
no nonporrcuory use of the p r o m . "  Ip. 85 435-36. A permanent physical OEEupuion is an apseidly severe incursion 
an h ordinary prerogatives of ownership and consutuur a ntle provides certainty and 
underscorcs the constitutional protection of private propcrry. 

Subsequcnt court opinions expiicitly reaffirm the toten6 d e ;  a regulation hat has the effect of subjecting 
propmy to a permanent physical oeeupadon is #caking -no rnamr how d v i d  the burden thus imposed. I 

taking of property: this 

In Larttta. the Court addressed the issue of &e pubIic bentfir of the proposed mguhtion, finding rhat: where the 
character of gavernmenrPl action is a petmanent physical weupnuon of pmperty, our cases uniformly have found a ta!cing 
10 h e  extent of the occupation. without regard to whether the action achiever an important public benefit or has only 
minimai eeowmic impact on he owner? 

Following this reasoning, the Proposed Regulation tffectr a Fifth Amendmnr taking on a property owner who -- 
pmuant to a l e s e  or other private a p t m t n t  - cannot prevent pIacemtnt on the ownen' or common private proptny of 
one or what could be many sareIIite dishes, rnicmwave receivers, and o b ;  antennae. The Court will not entertain any 
weighing of the relarive cosu and benefits asscciated with the regularion in the c3sc of a permanent physical OCCUFX~OCI. 
Therefore, any public benefit or purpose (such as increased cornperition in video services or the provision of video senices 
with educational and cultural benefit to the consumcf) is imkvant to the mdysis of wherher a ukmg has occnrrrd. Once i t  
is esmblished that a regulation aurho-s a pemancnt phyrid  occuporion, as tfit Proposed Regulation would a d i n g  h a  
~ ~ c u m d  and fimher analysis of i m p o m t t  of public benufxu or d e w  of eceonomic impact on the owner is moot 

Same commenten have suggested thu soma instaltarions of ~eception equipment pursuant to the Pmposcd 
Regulation may nor be "pennaneac" and thus not subject IO he rplcinp mIe? 

The Court addressed a situation in NolLan in which the occupation (a rquircmenr a€ pubIie acccss) was 
Charaeterhed as not pwmonmc yet tho Court sull found a taking. 'chert is a k r a l  sense in which Nollm's land was not 
subject 10 a "pcrmanenf physical oeeupacioa Lorem's wps, bur the C o w  dimrised thir conlention. What is pivotd 13 
the Court's view must bs the state of being legally drfense!us against invasion at any time. Even for non-pcmtancar 
antennae installadoris. Corn -dent wwld mdce the, Ropostd Replacion a taking. 

takhgs ntI0 for permanent physicd occupations would be construed 
"can& in this analysis: (1) "the economic impact of the regulation on the claimanr"; (2) "th 

tx~ent  to which h e  regulation hss intedwed with invauaent-backed t ~ p e c ~ ~ o n s " ;  and (3) "&e character of th. 

A regularion falling outside the 
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governmenu1 action.’4 An examination of tach of these facton in h e  context of h e  Pmposcd Regulation rendm’rht 
same outcomc as under the LQ&&Q nile: cht! Proposed Regularion works a taking on the pmpmy owner. 

. .  a SevpW W C t  o f  the Prpppscd OR omem The market for residential weti 
cornmereid pcoperry &pendo in luge pm cln the a p p e m c e  of the building itself the am sumrunding tht building. If 
a u p a ~ t s  (be they condominium ownem. ~ F W K R ~ C ~ ~  tenants. commerrid Ia- or own- without txc1uive usc ~t control 
of the building) were d l o d  to install reephon quiprntnt at their discretion w u n d  the proprry. the vdw of h p r o m  
on the market could demasc substandally. 

owner (or association of ownen) to 
manage its pmperry. E€fective propeiry management quires an owner to decide on a property-specific basis the p h y s i d  
as- faciliiics (hciuding rapidly evohing comnunkuons equipment) and Sceyict offcling of irt pmpcrty based on iu 
own complex, muItiyePr anaiysis of eoruilmer demands, supply oppottunicits and costs. Instcad of market-oriented 
management. the Proposed Regulation wouid require owners to dcvofg subsmtial resources to implementing tho 
government-imposed nties. inciudiag resources associated with, among o t h u  things, mining property managers on rite 
ru~cs, moniroring w h e w  oceupanu’ nqucsu and aczions compIy with thc Cu~nmision’s mlos as well as jppliuble htd& 
and safety e- developing and colIcction charges as allowed by h e  rules. rodng out interfering mquurs h m  muIupIc 
oceupanrs or services pmvidcrs, and impterntinting proecdms and Wning for vpriwr rmcgtncy simations. 

h h e  context of CC Docket No. 9Ci-98, h Commission concluded in AUWK 1996 that a right of asccss to roofs 
and riser conduit “could impact the ownen aid managem of small buPdings ... by requiiing additional moureu to effexively 
conapt; and monitor such rights-of-way Iocatcd on heir pmpcni#.” (FCC 96325.U Par. 1185.) 

Moreover, h e  Proposed ReguIaucrn wouId interfere with the ability of 

. .  
b. -~nrcr~erena : with invpq- * Any r e p h i o n  which may interfere 

with the market value of a piece ol propeqr wdhld n a m d l y  rally afftct any expeeratioas of investors who financed the 
building as well. 

-theEd j V W  - . Even if the stlucture is 
temporary, the Proposed Regulation autho.rizes a physkai appropriauon af rht p r o p e q  as wet1 as a permanent and 
continuous right to install such a svucture. In P o l l a  483 US. at 832. the C o w  stated that a permanent physicat 
orxuparion occurs ‘Where individwls arc g i w n  a permanent and conhuous right t~ pass to aud h, so rfior he d properry 
may continuousiy be mverstd, even though no panicular individual is permind to sution himself permanently upon h e  
premises.” Under Nollan. the right ta rraverse the properry. whe& or nor conrinrwlly exercised. effected an impermissible 
taking. It is the “pemancnc and continuous right” to insdl the quipmenc which works the taking. because the right may 
be exercised at any time without the coll~cnt #of the owner of the property. 

* .  

Therefore, the regulation would constinrte a taking based on the three-factor analysis set forth in the 
h e  of we$. 

1. n e  Lorttto footnore is not -le to the Pm- Some eommintctf argues that the 
hoiding in Laretta was “very narrow” and applies only to the sinrarion of physical occupation by a third parry of a portion 
of h e  claimant’s propcny. Moreover. a faouiott in stater rhar “ti] f [the statute] rcquircd IandIotds to provide cable 
installarion if a tenant so desires. the st~fute might present a different question from the question before us. since rhe 
landlord would own the installation.“ 458 US. at 440 n.19. The footnote concinuu to des&& how in this 
scenario where the owner wouId p v i d e  h e  service at the Otcupafii’s requast. the owner would decide how to comply with 
the affirmative duty required by tbir hypothetical stamre. Funher h e  footnote indbtes br the owner would have rhe 
abiliry to conpbl the phys id ,  aesthetic and a b t  efiuts of rht ingtaihtion of the fcnricc. 

Reliance on rhis dicta and footnote is mispIaeed in the eoarext of the Pmposed Repiation. Unlike a hypothebcd 
stawtt requiring an owner to i n s d l  a single cable inkrconnection, the P n p d  Regul8tion may rquirc an owner or 
association of ownen to i n d l  (an open-ended number) satellite dishes (Dimc’W vs. Primestar vs. C-Band, vs. 
ohem), microwave m c i v m  (MMDS VJ. LMDS vs. o h m )  and other SIICCCRIIBC. Such multiple htalhions may be in 
ways and arws which may affect thc physical inregriry of a mof and ather buirding smctures. a buiIding’s safety, security 

PUU 438 U.S. at 124. Y 17n-m U U 1  t6d I f S 1 1 W 9 1  
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and aesthtriu, and &us its economic vdue. Motcover, the Pmposcd Rephion may requirr an owner to i a s U  the cabling 
ass&aud with mutriple manioc in liinited riser space. Under rha demands olaccomrnodnting muluplc vidw mmme. rhc 
ability of an owner to cofivol physical, -thetic and orher rffstS of tht inscalkion of the service may bt far more 
limited than envision4 in the tanaa fooutote for a singIo insrsllptian. and thus a taking ward  be caused. 

' Certain comrncnttrs and perhaps 
,480 U.S. 245, 252 (198f), as funher evideasc of the 

2. FrF y. .&&la Pews is not a 
the Commission appear to rely on FCr v. Poww rm 
limited applicztion of b e  is inapplicable 
to the Proposed Regularion snd iu effects on a w n n .  In particdar, aQpc' + a Pow- holds hi the &rip rule 
doer nor apply to that case bccawe &e PoIe AuPdrmcnts Act at issue in -b%~ as interpreted by the Cow, did not 
q u i r e  Florida Power to carry tin- belonging to the cable company on its utility pol-. Shdprly, the Coun in ygg, SO3 
US. at 528. analyzed a I d  rent control ordinance and found that Larrttb did nor apply bccjlw the ordinance involved 
regulation without a physic& W n g  or Wng o€ the p r o m  ownen' tight to exclude: %t trlundy, no government has 
requited any phyrid  invation of pttitioners p r o m . "  

In C O R ~ L  the Proposed Rephian  wwld do exactly the o p p i ~  by requiring ownen to install a n t e n n a  

D. 

The recent trend io the Corn applits the &mine of "conceptual severance" in Wing cases. By continualily 
rtferring to an owner's "bundle of pmpeny rights," the Coun is adopring the modern conccprudization of properry as m 
aggregation of righo a h e r  &an a single, unitaq thing.5 Any regulation that absuacu and impacts one of h e  U t i o n a l  
key powers or privileges of pmperry rights - use or exclusion, for example - is found to k a raking under rht eminent 
domain chuse. I 

takings rule enunciated in m. However. the holding of 

BUNI)tE OF R m T S  0-D BY A PEQ€!WW OwNlW 

In 444 U.S. at 179-80, the C o w  conccnmted upon "the 'right to exclude' so univet#IIy held fo be 
a findameno1 tkmcnr of the pmpry right" 

the power to exefude has mdiuonaify been considered one of the most 
masued strands in an owner's bundle of propeiry righrs." Again. Nallan empIoytd his W V ~ ~ C O  appmach in broadening 
Latcnb's "pmnwnt  occupation" concept In characterizing 3re right to exciude as "one of the most cascntiaI suck in the 
bundle of rights rhar are commonly characterized PJ propity," it eonnrued a public access casement u a complete thing 
*en. sepamte from the par& as a whole. 483 U.S. PI 83 1-32. 

1 v. Im ipe 48 1 U.S. 704 (1987), is perhaps the ckeurst exposition thus far of rhr Court's view of c e d n  
fundamental privarc rights being so embodied in the concept of "property" rhar their loss gives rise to a right to 
compensation under the Efrlt Amendment The statute under snack in Hgdd provided that upon the death of rhe owner of 
an extremely fractionated interns; in allotted Ian4 the interat should nor pass to devisees bur should escheat to the tribe 
whose land it  was prior 10 ahanent The coun conceded a number of fam in € m r  of validity: h e  statute would lead to 
parer efficiency and fairness; it distributed both knrfiu Md burdens b d y  acms!i rhe c h  of rib& mmkn. However. 
the pmieuiar right a f k t c d  - denoarinad by the Court as %e right to pass on propeq" - ties too close to the core a€ 
ordinsvy norions of propetty rights: ir "has k e n  part of the A n g b h e r k a n  legal system since f e u a  dmts". Ip. at 716.6 

fn-Qmr V. 

CT)he tcrm "pmpcrry" as ustd in the Taking Clause includes h e  inr in "group of n'ghu inhering in the cicbn's 
[ownership]." IC is riot used ia the "vulgar and untcehnical sense of rfre physical rhing with respect 10 whkh the 
cicizen cxcrcks r i g b  rccognizcd by law. nnstead, it] denotets] the p u p  of rights i n h h g  in the cickcn's 
relation LO the physical things, as h e  ri@ to possess, use and dispwr of it,.Ihe eonsritutional provirion it 
addrrssEd to every sort of in- in the citizen may passes." 

' a 7  US. 74.83 n. 6 (19801, the Court emphasized: 
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The C o w  is most likely 10 extend the W docPine of =pame and distincs inmeso to the Proporcd Regulation 
thar wouid bar an owner's right to exdude an occupant from the roof and othu premises owned by he property owner, or 
thas prevents th owner from the use ;urd enjoyment of the space occupied by the antenme. mar the &posed Rtgularion 
would erect bPrrien to w h  m Widely held to b fundmenui elcmenu of the owncnhip privilege readers it vulngr;rbIe to 
constitutiond am& fnded .  h e  Mposetl Regulation stands to trodc just these -nud powen. to exclude or to UC, by 
fodng ownets and homeowner WiPrions to pennit the inswlhtion of reeeprion equipment on their p m p q  wherever and 
whenever h e  wcupanr or other owner wiuhour cxciusive control or we may wish. Once rht ppq owllcrr low conmi  
over the right to exclude insdlation ol items against their wishes, mey lose that which distinguishes pmpcrty ownershp 
irself. the ri@rs "to possess", usc and dispose of it" -r** v p  323, U.S. 373. 378 { 1945). 

E. -RTGEfrS-& Thc Commission's action on he fi.4000 
rule sugvrs that the Commksion would give insufficiear weight in analyzing rhe Proposed Regulation to W reeognirion 
in rncdcrn law that aesthetic conmrls are P significant component of pm-y vducs and property tighu. 

In h e  § I.4OOO rule. tho Commission has erratEd an exemption for rrs~ctions "that sewe legitimate safety 
goslj." (b- 5( b) ( I )  and h.24 of wm It has a h  adopted a d e  safeguding registered hisroric preservation 
ateas. (Par. 5@)(2) and Par.26.) 

Having gone this far toward accoimmodaing k d  kttmts &e Commission hdts and trcaa environmental and 
acsthecic concerns with less consideration. (Par.27.) In so doing. it is acting in accordance wirh die historic and out-dated 
&ament of aesthetic conuots by ordinance, building resrricrion, lease. homeowners assoeiarion agreemint. or o h r  private 
apeemeat By nor considering the modern uends of IegisIatition and adjudication, however. it is sacrificing significant 
propeity values; impeding marker decisicln-making by l d i t i e s .  private builders and owners, and associations; and 
undercutting sensitive environmend conetins. hdetd, surne may discern P Philistine air in the Commission's rule and any 
similar analysis of the Ropostd RtguIatian that mns rhc danger of the Commission being bruldcd a scoffer of beauty and a 
derider of effom to shspe the qpearaace o€ the built and n a n d  environments. 

The Commission a p e s  that Coing~sS intended that it shauId "consider and incorpotace appropriate local 
conctms." and -to minimize any interference owed to loed governments and a3SOciaLions." The Commission also (PY. 19) 
takes tenmdve steps toward adopting aesbdcs as P €idI-scale exemption by mentioning: a q u h m e n t  to paint an ancenna 
so that it Mends into the background, smeniing; and, in gcncd, quitcmentsjustified by Visual imp-' 

This hesitant approach to tnvimnmend values is 8 remat from the advancement and undcmtanding of the goals of 
community, building and cornmereid environment appemnce. It behooves the Commission to make explicit an 
exemprion for reasonable aesthetic conaol ol'dhes and antennas. 

The history of aesthetic controt in this country is a useful andogy for rhe Commission's consideration. At the 
~uuct .  the coum were out righrly hostile fo acsrhptic values; hey were not recognized as a legitimate govcrnmcnt 
inrcrests The modern judicial position aceapted in most: jurisdictions is ha! government can regulate solely for aesthetics, 
a descnkd M o w .  

Aesthetic contrds. public or prj,vate, over the form and placement of antennae and dishes reflect valucs 
reptcsentatiw of community-wide t e n h e n t  Eyuorw should nor be ptrmitrcd to undermine cohmnr community goals. 
Owners and homeowner asroc~ons can define w b  is atpactive and what is u3iy h u t  antennae and reception devices. rhc 
same way they outlaw junkyards and rspmwn elorhtslincs.9 
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The conccpt of thb pubiic w e b e  is broad and inclusive. The valua ir repFesenm PIC spiritual as well as physic& 
acdrherie as well, as moneray. It is within the power of the IegisIatum to determine that the eommuniy sbuId be 
beauriful as wet1 rn healthy, spoEiour as well as clwn, well-balanced as welt as cardully pamlltd.lf these who 
govern the District of Columbia decide thar the &on's Capitol should be bewtiful as w4Y as sanitary, there is 
nothing in the Fifth Amendment that sGm& in that way. l2 

In tight of the Commission's exemption for historic districts. the statement of arc eJpeeially 
perrintnc there he Cow cmphasirtd hat " h i s 6  comervation is but one aspeer of dw much larger problem. bas id ly  an 
environmental one, of enchancing - or perhaps developing for the first time - the qualiry of life for pcopic." 
Cenrral. 438 U.S. at 108, 

The Propored Repiation would bc evduattd in the context o€ rhis evolution and progress of aesthetic and 
environrntnd goals. The - u t  io its gingerly handling of roof line conwls, may be faulted u out of step 
with the modern IcgiaIative and judicial endommenc of acsdiecic values and design review. Ceminly Pamgraph 46's 
tenmuve condusion ha! unon-govemmcntB1 restrictions appear to be related prburily to aertherie concern," and he 
furdter tcnfaEive conclusion %at it was r)lerr€ore appropriate to accord hem Icss deference than rocal g w m m e n t  
ngu~ations that can bt b ~ d  on hea~fi and rdeq considerorions" will raise e y e b s  in many cirdal3 

IncrasingIy, privam design d e w  is the mast effective way for prom ownem t~ impterntnr P consensual 
decision on the aesthe&c a-ce of thrk community. l4 Widespread agreement - ex- often in wmrs of enhmccd 
property values - exists on enstrring thar utilitarian objects arc hidden from sight on or around buiIdings. Mcchnicai 
equipment on roofs (vcnrilatots. exhaust ourleu, air conditioners), as part of the policy lor community or commcrcioi 
envitonmtar appearance, is usually not permitted to be visibk from the street. Replating the appearance of a 
community, buiIding or cornmereid environment is the proper domain of :?e community rrrelf and the owner($) sincc the 
local community and owner(s) are the best judges of what is desirabi- for drat community, building or commercial 
cnvironmenr FUrttrtt, there is a direct line bmwem luthetics and pmperq :.aHcs: "cconomEc and aesthetic considentiom 
together constitute h e  n d y  inrepPrablt warp and woof of the fabric upon which the modern city must design the 

, 

funrre.15 

So long as the private design review process is conducted along procedural due p m c w  tequkmcnrs it is a 
legitimate and desirable exercise of pmperty owned interests which wili be upheld by the courts. The design and 
environmental purposes of public ond private restrictions. reasonably limited and nondiscriminatory, should be an 
exempuon cxtendd by chc Commission. 
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Rotccuon against: abbuse Of turricuons on devices designed for over-themair reception of television bmadcs; 
signals. multicirnnc~ multipoint dirtribdcr services, or direct broadcast satellite xrview is afforded by the di%jpIinc of 
the market. Deregulation and tho k i n g  of competitive forces already put in place by he Commission are effective 
rrstrainc on abuse. Thus, analysis of the Piuposed Regulation should give subsmthl wight to aesihetic conuol imposed 
by landlords and o m  through private qreements. 

W A f l N  PRUJEYAm IS UN W.- . SeYCra1 cornmcnien have relied upon a in supporting the Proposed Regulation. In analyzing h e  Proposed Regulation to deternine whether it viofatcs 
the Taking Clause. access to video infomiition services do- not rise to the level of a cdonble constituuonai argument 
based on the Firsr Amendment 

F. 

As described in connection with Le- government poiicies and public kncfiu are imlevannt in &ngs. 
As to Fmi Amendment concerns. &ha Court acknowledged it had no reason to question &e finding of rhe New 
York Cow of Appcaij that the act K W I ? ~  the Iegirimate public purpose of "rapid development of and maximum 
pnroation by a means of communication which has i rnpomt educational and community aspef~" 458 U.S. at 
425. Neverthtkss, the Court concluded rlbr a "permanent physical oaupation ludiorized by government is a taking 
without regard to the public inter#ts it may serve," Ip, at 426. 

In PruatYard. which dealt with a sute constitutional right to solicit signa- in shopping centers. the= waf no 
permanent physical invasion of the property (unlike &e Roposed Regulation) and the Court appIicd he Penn rmm 
he-factor analysis. does not support a Fmt Amendment limitation to or weighting in such analysis. In 
holding that a taking did not occur. a key finding for the C o w  was that preventing shopping center owners from 
prohibiting this sort of activity would not rrasgnsbly impair the value or use of heir property. fruntYard. 447 US. a~ 
83. As the concurring opinion of hlr. Justice Mmhall (the author of the subsquent a opinion) smm. "there has 
been no showing of interfennee with appellant's normal business operations." iQ at 94. Indeed. the use of the shopping 
center's property in b Y a d  was consistr:nt wich the resons that the property was held open to the public, nameIy hac 
it is "a business mablishmenr that is open to the public to come and go as they pleue." LQ 51 87. 

The decision quoted from the California Supreme Coun's opinion which distinguished this shopping center, with 
25.ooO p e r ~ o n ~  of the general public daily using the properry. from other properrits (or even ponions of properties, such 
as roof space) where use is more resrrietd 

A handful of additional ordtriy persons solieicing signatures and distributing bandbills in connection therewith. 
under reasonable regulations adopte:d by defendant EO assure that these activities do not inreifere with n o m d  
business operatio ns... wouid not markedly dilure defendant's pmpcrry righrs. & at 78. 

This situation differs completely from the posiuofi of propcrry owncxs subject to the Proposed Regulation in chit 
the owner's opening d the pmpcrry to rhc tcnant docs not exrend an invitation to use the private proptny of the owner. 
such as the roof, which is specifically excluded from rhe demised premises. The notion of impiied consent to use k c  
properry which the Cow relies on so h ~ p y  in is not appIicabIe here w h a  the ownen M careful to delinext 
the boundaries of h demised properry to cxi:fuda areas SIACIY as the m€ and extUior walls. 

h particular. the Court was carefut 10 distinguish on the tlme*facror grounds rhe hcrr a t t  
sure ConsGtutionaI right in from h e  findings of uncansrirutional dcingr despite cIaims OC Fint Amendme:[ 
protections in f lovd v. 407 US. 551. 569. (1972) (finding against First Amendment claims chaIIcnging 
privavly owned shopping center's rwaicticn against tfic disaiburion of handbills), and HvdnMs v. Mm . 424 U.S. 507. 
517-21 (1976) (finding against Fvst Amendmenr claims chdknging privaceIy awned shopping center's restriction agi i s ;  
pickets). PruneYatd. 447 US. at 80-81. 

G -  -S BY COURTS A N D  LEGISr-AT'JLBES UPON T B  PRO- 
ON OF PROP= Rf- .As explained above, rbe ~encra l  movement of the Coun is 10 pmrecr priva!? 

proprry under the Taking Cfn~se.1~ 

Along the same lines is Exeeurive Clrder 12630 o€ March 15, 1988. "GovcrnmcnraI Actions and h~erfertnca w1B 
Constitutionally Protected Properry Rights." Referring to Court decisions. it sta fc j  that in reafr'!ming The fundamtnrii 

l6 This has been,urd$imd by , m y  ex- 011 c ~ ~ r t t r i o d  law, incfudin Chiif Judge U of rhe S m n d  C i t t  C O U ~  of A&s. mr- D T&v, 56 Wash. L Rev. 3i3 It98 1). 
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Section 3 lays down gene& principles to guide executive dcpmmeno and agencies. Section 3(b) cutions fiat 
"[alcdons underraktn by govmmenc O f l i c i d S  thol result in a physiwl invarion w occupancy of @vale pmperty, and 
tegula~mr imposed on private p r o m  hac substantially affect irs vdw or use. may constitute o Wing of pmpny," 
Section 3(e) warns rhar actions that may haw a significant impact "on the we or value of private proptny rhouid be 
scrutinized KO avoid undue or unphned burdens on the public fire." finaily, Section 3lb) q u i =  executive ogencie to 
"idenufy h e  takings implicauon" of proposed reguulmry acuona 

ha addition, several sfaW have passed difftmnc forms of mkinp impact -merit laws and value diminution laws 
imposing compcnsatien requiremeats when a taking, variousIy defiraed is immincnr, 

and FIadsf are judicial inventions for puuing some kind of h f t  to the denrtudiuuon and disintegwion of 
tht concept of properry. As h e  Cwn. Eonfin- io ecmry-long smggle to de& aa acccpuble balance hwen individual 
and socicral rights. ir is apparent 82 least to the j w h s  of h e  Corn hot this eonrtitutional riddle needs mort definite 
answers. By referring to the common understanding of what properry at tke c o n  is al1 a b a a  !he sealed usage tha gives 
rise to legally recognized propercy enritlrmearr, the Court is building up mnchant legal ma for a raking. 

This is a reaction to its finding how hard it is to maintain an open-ended balancing posture: in the 
case, the Coun acknowledged difficulry in arciculdng whar constirules P raking. A ntle. wherhet ir be a permanent 
physical occupation or another core stick of the bundIe denominated "property," h a bright line that provides a trenchant 
legal test for a taking, one hot can be understood by a lay person and one that lam CBR utilize in dvising clicnto. The 
GUCS laying down hard-and-fast mlts arc a tokenaf rhe limitations on popular government by law. 

The Couds trend toward defining the Fifh Amendment to set up of a p z h r e  sphere of individual self- 
dotemination, securely b u € f e d  from politics by law. militates against rhb adoption of the Proposed Regulation. 
Eliminacion of the private properry owner's power of possession. use, and enjoyment o€ the space used for antennae 
instaIlauons and rcmovd of the power to controI entry by an occupant is not likely to sutvive judicial (or tcgislative) 
scenttiny. 

COMMPSTON MUST APPLY A N-0 W f n N S T R m l n N  OF THE STATUTORY 
Tha relevant m e  law is cicu that. in light of the 

substantid Fifth Amendment implications described above in lhir DecIamion, rhe FCC must n m w l y  intcrprcr Section 
207. The statutory directive "to prohibit moictions" and h e  How& Rcpon oxplanarion that Congress intended IO prrempt 
u r e s ~ c f i v c  c o v e n ~ t s  or encumbmcw: fall far, far short of a broad sunrwfy mandate to promote various video signal 
delivery businesses through a rquilament that owners 410w placement of of place antennae at !he sole discrelion of 
o ~ ~ u p a n t s  on owned or common private p r o w .  

As the D.C. Circuit C o w  of Appeals held in -, V 24 F 36 1441, 1445 (D.C. Cir, 1994), 
ulwlithin he bounds of fair interpretdon. statutes will be consvutd to defeat adfiiaisuative orden hat mise subsranrial: 
constitutional questions."17 The COW went on to IUKC that when adminismifive inrerprrrarion of a statute would mate  a 
class of cases with an unconstituti~nal taking, use of a -nmwing  consmcuon" prevents executive encroachment on 
Congress's exelusiw powers to raisC mvenue and to appropriate finds. LQ. 

A fair interpretation of Section 207 doss not require conswing the staruroy direction to prohibit ccRPin private 
resaicuons as going byond the mkctioru covered by the implcmenring mi# the Commission adoprcd in August 1996. 
'Rat rule - addressing "any piiyus eownanc homeowners' association rule or similar resvietion property w i h n  the 
exclusive use or conml of the aattnna user whore the user has a dhct or indirect ownership interest in the property" - 
encompasses the fuII extent (and perhaps mort) of what h e  House Report intended as nrtrktive covenants or 
cncumhnces." The Roposcd Regulation - wherher as I right fo installstion by o~cupaau, M abliption on ownerr. 3 
right to installation by third p a r d s  or other limit on restricrions in private agrcancna on swh action - would be conrrary 
to the n m w i a g  consmetion of Section 207 rquired EO avoid an unconsdrutiond taking. 

(and cannot reasonably contend) that the 
proposed implied taking power b necc9sary in order to avoid defeating the a u c b b t i o n  in and purpose of Section 207. &S 

Moreover, h e  Commission does not contend in its ' 

17 * Mo U.S. 173, 1-1 (1991); k ' 485 US. 361, JfS-fS 
(1918). ' 

tS 
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2. Section 25 1 (b) (4) r q u h  Itrcal exchange carriers to "afford --_to the poIu, ducts, conduits, and righe- 
of-way of such carrier to competing providers of telecommunicarioas &cu u rates, terms, and con dido^ ttrat am 
eonsistenr with Section 224". 0 

3. Section 2Sl (c) (a q u k s  u.mm&nt t d  exchange &us to pro- "physid c o l l d o n  of equipment 
necessary foot interconnccrion or ace= to unbundled network eltmeno at he of the I d  exch-gc carrier." 'Ibis 
muon also spsifiej Hmlff. tcrms and conditions that am j u s  reamablt, and noadisaimiv, and addrases space and 
other technical limitations. 

When Congress intended a taking with compcnsario~ in these ocher circumstances. it cbarly and specifically 
indicated that intention in hi TeIeeommunicationr Act of 1996. Nothing in Section 207 addresses a raking or 
compensation For placement of m e n m e  on owners' or common p r i v ~ e  properry. and fio such requirement can be implied. 

*I PY. I 185 (emphis Jdded) dc n. 2895: wdur ~ommuniations findon For a m c i a o m  or Rceoa%dsryian Y 4-5 (5~pr. 30.1996). 
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APPENDIX C 

Excmrpta (without attachmmats) from the March 2% 1997 
COMMENTS FROM THE RESALE ESTATE INDUSTRY 

FILED WITH TXE 
FEDIEUL COMMUNICATIONS COMMISSION 

XN CS DOCKET NO. 95-184, MM DOCKET NO* 92-260, 
fB DOCKET NO. 9s-59, AND CS DOCKET NO. 96-83 

On Behalf Of 

INSTITUTE OF REAL ESTATE MANAGEMENT 
MTERNATIONAL COUNCIL OF SHOPPING CENTERS 

NATIONAL APARTMENT ASSOCLATION 
NATIONAL ASSOCIATION OF R€AL ESTATE fNWTMENT TRUSTS 

NATXONAL MULTI HOUSMG COUNCIL 
NATKONAL REALW COMMITTEE 

BUILDING OWNERS AND MANAGERS ASSOCIATION, INTERNATIONAL 

8 8 8  

11. COMMISSION-MANDATED ACCESS TO PRIVATE PROPERTY VIOLATES THE 
OWNER'S AMENDMENT RIGHTS. A n y  attempt by h e  Commission to compel h e  owners of multi- 

. unit building to allow access to, and occupation of, their buildings by rfiird-pw Ukommunic~tions providers and their 
faeilitiej would violate &e owned rights under the Efth Amendmenr. Invotunrary amplacemint of wims would be 
muking" within the meaning of tht ~ i a f i  hendplent subjcet 10 f ie  requiremnc for compcnaion.2 

For the Commission to mandate access for tetecommunications providm' c a b k  in and on private buiIdiT:gr would 
be just u unconstiruuonai as the New York statute that the Supreme Court hdd (0 be unconsrituriond btEawt i t  permitted 
TelePrompTer to run irs coaxial cablcs in and on Me. torcrto'r a p m c n t  building in New York City. &LPFttte vs 

f ATV Corn,  4S8 U.S. 419 (1982). 

A. Commission-mmdstcd Wiring of Private Buildings Would br an Impermissible 
Termonen: Phpicd Occupadon." The physical mquirement hat a lpndtord permit a third party to oeeupy space on 
the landlord's premises and to attach w k  to he budding plPinly crosses that clear, bright line beween pemissibk 
reguldon and hpcmhibIe takings. 

where the ''character of the governmental action," Supreme Court has said "is a permMarrplrysi4 occupation of 
property, our cases uniformly have found a taking to the extent o€ rhc oceuprtian, W ~ ~ I O U K  regard to whether the action 
achieves an importont public benefit or hps only minimal economic impact an the owner." larctto. at 43435 
(emphasis supplied), citing EO. v. New York r itv, 438 U.S. 104. 124 (I978).3 

B. Forced Carrier Aecm Sotisffw the Legal Test for an Uneonstitutiood Taking. No d a  
minimis test vatidatcs physical takings. T b  size of &e affccred ana is Consdnruonaily imltvmt In a1 

436-37, the Court m e d  that h e  *the rights of privart propmy cannot be made to depend on the site of the area 
pcmanendy -pied" U at 43637. 

The access conrrmplawd by he Commission aouec is legally indistinguishable from the method or use of 
inrrusion in tatetto. w h  the Court found a "pmnanent physical occupation* of the property w k  the insmllation 
involved a b t  physid &em of  PI-. boxes, wires. bolu and screws to the buildig. complrtefy occupying space 
imedioteiy above and upon tlm mf and along the buildings' exmior wall. ld. af 438. 

a settles &e isxut hat government-mandared a c u  to B private property by chid p a n h  for the insdIation 
of rclccommunicarion wins and hardware conrucuus a caking. regardless of b e  uscrttd public inwest, the size of  the 

I7 
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C. "Jwt Compensation" for the Taking Rcquim Resort to blatktt Pricing. The takings objcetion to Commission-mandated jceess to privaie propny cannor be avoided by tequiring the teleeommuni&ons 
benefited thereby to make a nominal paymerit to the owner for ac-. In the New York scatuutt at issue provided for 
a one-dolIar fees payable to tht I d h r d  for dunage to rhe property. The Coun concluded dw ttle Itgislaturr's a imment  
of damages equal to olpc dollar did not consritute the "just cornpensdon" nquired by the corr~tirution. 

While a does nor addms t h e :  question of whether the invdidiry of a U n g  is avoided by payment fmm a 
rhird pany, other coum haw held that &igs to benefit a prime t d ~ ~ U n i c a t i O n S  provider m subject to heightened 
scruriny. &Lansing v. Fdward 442 Micb 626, 639,502 N.W. 2d 638. 645 (1993). AMTRAK's 
condemnation and conveyance of the Boston & Maine's Connecticut River ailmad track to rttc Cenusl of Vermont 
Railroad after payment of compensation ww namwiy uphcld on the tcckicdity rhu the condemnodon was under b e  
adjudicatory ovusight of the Intenwe Commerte Commission. Erar'l- v & SO3 US. 
407, 1 I2 S.Ct a! 144344 { 1992). Thar dcgrca of govemmenul involvement is nor conrtrnpiared he=. 

Thc p d d  point is this, thru rhe cdmmission -not prweribe a nominal amount as compensation for 
property owner is eomuturionrlly entided 10 compcnmioa measurtd against fair market values. & 

' at 337 n.3, 24 
F3d at 1445 m.3. L ascatainment of h e  disputed market values of differing impingement's on large numbers of highIy 
d i m  eommueial and residentid propeeties something that either the Commission or the EO- arc ready to handle? 

In. CONGRESS DID NOT GIVE THE COMMISSION POWER TO COMPENSATE OWNERS FOR 
TELECOMMUNICATIONS CABLE EhPLACED ON THEIR PROPERTY WITHOUT THEIR 
CONSENT. 

- the 
339 U.S. 121, 126 (1950) (current market ralue); . .  

V 

A. Congress Did Not Give the Commission the Power Of Eminent Domain. As the D.C. 
Circuit made clear in Bell , UL~EB, the Congress did not confer the power of eminent domain on eiiher the 
Commission or its tepuLatets. Indeed, even in the former Post Roads Act? Congress ioelf made no aaempr to confer such 

89 (1 893). &e Court m& it perf~ctly clev that even Congresrbnd auho&auon of &en' use o€ public righm-of-way 
authoriry on telecommunicarions providtn. In Qirv d 

did nor carry w i h  it the power to cake non-kdcrd property without compensation. 

148 U.S. E. 13 S.CL at 488- 

Y 

v v  195 U.S. S40 (1904), tiring Westem. W. Co. v. Ann &&& 178 US. 239 (1900). 

Where a takin3 of real property for pubIic is involved. the uual proEcdurc is for the Department of Justice to 
initiate judiciai proceedings at the request elf the agency punwnt to 40 U.S.C. 4 257 or P 2581 in a U.S. disaicr coun 
under 28 U.S.C. 5 13S8. Commenteft have found no other section of h e  US. Code that would mhorizc the Commission 
IO deviate fmm the pmscrikd pto~tdurc. 

B. Congrcm Did Not Give the Commission Implied Authority to Expose the 
Govcrnmtmt to Fiscal Liability in the Court of Federal Claims. The Commission's lack of rxplicir 
statutory aurhoriry to raise private propercy cannot be d f i t d  by a rcUance on implied auttroriry. The COURS have Iong 
inrerprrtd s m x e s  narrowly so as to prohibit f e d d  officm and personnet from exposing the Fcdcml government under the 
Tucker Acr 28 U S  C. 8 Z491(a). to f@ ijabiliry not contemplated or auhorizeed by Congress. Since he Consrimtion. 
Ah I, 55 8 and 9, assigns fo Congress the exr:lusive conml uver appropriations. thc coum have rcquired a clear expression 
of inrenr by Con- to obligate he Govmrinenr for claim which require an appropriation of money. such as an award of 
just cornpensarion in tht instance of a taking on private propcrry for public use as = q u i d  under the Fifth Amendment to 
the Constitution. 

sypa declared that where M addminisaarive application of a statute consriruter a 
raking for an idenufiabie class of e a ,  the cams must consme thc stature to defeat such constitutional claims wherever 
possibie. The COW funher made elcar rtwr si& a n m w  comjoucrion of the lows ir designed to prevent encroachment on 
h e  exclusive authority OI Con- o m  appropriations. fa so doing. he coun rcj& the dirional  deference aceordcd to 
addministzauvc agency inrerprtrations as required by the Suprrme COUK in n e m n  v. N.R.b 487 US. 837 (198% on 
the grounds tttar such deference would provide she Comrnirsioa w i h  timidas power to we sotutory silence or ambiguiry 
on a p d e u l a r  issue to -IC unhniicd hbi l iry  for the U. S. Trclsury. 

The D.C. Cixuir in pel1 ' 

, 
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fn fact. the legislarive histmy of Section 62 1(a) 12) of the 1984 Cable A= 47 U.S.C. 0 54 I (a)(t), allowing cable 
opernms to use - u p n  payment of defined compensation - compatible utiliv easements across private properry, shows 
hat Congress had not intcndad to give the Commission power to mandate access to multi-unit buildings genenlIy, In 
1984th~  House deleted from H.R 4103. as nportcd, thc rcerion of the cable MI hat would have directed h e  Commmion 
to promulgxe regulatiofu guaranteeing cable access to multiple-unit residemid and mrnmid building and nik parks. 

991 F.2d I169 (19931, 737 F.Supp. 903 
(ED. Va. 1389), the Founh Circuit refused to extend Section 621(a)(2) to the installation of cable wires in compaiblc 
privare easements in common areas o€ a condominium. Such o conswedon. the corn mid. joining the EItvenrh Circuit's 
view earlier in Q&- & would make Section 62I(a)(2) equivalent to the jeerion of rht bill that W e  rhe 
1984 Cable Act Wt Congrcu &lad The corn went on to a g m  t h G  undnr such filcts, Section 62I(a)(2} would be 
indistinguishable fmm the New Yo& st~mutc in totelta. 3. at 1175. The Fourth C h i t  also recognized that it had a duty 
to "avoid any interpretation of a PedtrpI statute which raises serious constitutional problem or muIu in an unconsrirutiond 
consmuon." xd. BL 117475 

. I  In  of F e  V. SkpyPvah Con- 

Orher c a m s  have also n m w l y  construed Stetion 621(a)(Z) of tlw Cable Act In v Ge- V 

988 f.2d 1071 (1992), 506 
U.S. 862 (1992), which raised rhe issue of a Cabk b k h i s e d s  right to acccs~ privmly owned residential rental properry, the 
Eleventh Cireuir Court heId that u d a s  Con- provided for s taking under the fifth Amendment "with the dearerr of 
language". the court would not consme the statute in a manner which raised such consticutionid issues. Where the 
h g u a g t  of Section 6Zl(a)(Z] repding use of private earemnu by cable frPneiaka was ambiguous, the COW consrmed it 
as qUiring access to privately owned casements only in c a ~ s  w k  private r e n d  ptopcity. ownen had genedly dedicated 
such eascmcnfs m public use. The tom dring the Iong-standing canan governing judicial interpretation of st~ru tcs  so BS 
to avoid raising consrituriond issues. dettnnind that such an alternafive iarerprcwion would avoid raising the Fifb 
Amendment raldngr issues which were impticad in this case. 

953 E2d 640 (11th Cu. 19921, &'YP 

Similarly. in V Y. W o w  867 F.2d 151 (1989). the Third Circuir in reaching a decision on 
issue of whether the Sxuon 621(a)(2) effected a taking, found Con- had considered and ejected a provision thar would 
have required access to privately owned multi-family buildings of erailtt p d  for purposes o l  insmlling cable wiring. 
thereby effecdng a taking for which just compensation would b required. The coun held that where Congress specifically 
considered n mandatory ace= provision and such provirion was ddibtntely omitted in he final version of rhe Cable Acr to 
avoid a taking, there was no Congrusional intent to support taktngs of ptivace property. Id at lS6-57, citing 130 Conp. 
Rcc. H 10441 (daiIy ed. Qct I.  1984) (floor statement of Cang. Fields). 

In -- V 33 F.3d I068 (1994, the Ninth Circuir. following Waallev, 
reversed the ha1 court's apppkation o l  Section 621(a)(2), betause here was no evidence of an txpms dcdicarion. The COW 
found bar insdlation of cable to individual uniu constituted a phyricaf invasion under Lorcno hat was nor aurhorized by 
the stanrtc. Accord, 

* 

af Xonh l7w- v. f I F.3d 812 (8th Cir. 1993). 

The kind of forced building accw concernplated here would largely replicate the provisions for forced building 
access in 5.1822 in the 103d Con- for feed buil&n# access. which died on the floor of the Senate in the fall of 1992. 
Such provisions would not have k e n  nctdtd Xrhc Commission already had that ~utbo@. 

Given rhe lack of any dear intear by C a n m i  to provide for takings in an area where Congress. as shown in d..e 
legislative histones of the 1984. 1992, and 1996 Acts. has bee.? sensitive to such issuer. coum arr uniikdy LO uphold ';?e 
auttrmiry of the Commission to promulgate my rules on inside wiring that wiil effect a rskrng of private propeq, rhcrcby 
subjecting &e Govrmmdnr to riabiliry for just empensarion. 

'Ihe gened  rule on implied rakinp is similarly #veri full. effect in Exec. Order 12630, 5 U.S.C. JI 601n ( t 9 8 S ) .  
Executive Order 12630 ("Governmen& Actions pnd kterfcrence with Constitutionally Rots -  Prom Righrs") requires 
executive d t p m e n r  agencier fo review 41 fedttal ptopored rultmakings, find rulemakinp. legislative propwds. acd 
p o k y  sfatemenu rhat if irnplementtd, cadd effect a Laking under the Fifrh Amendrnaar. in ordcr to protece the US. 
Treasury against unnewsary claims for just cornpensotion. "Guidelines for h e  Evdwtion of Risk and Avoidance of 
Unvlucipatcd Takings." published by the Attorney Gcncnl in June I988 to implement such Executive Order. requires 
subject federal agencies to conduct a prtde&ionPl Takings Impact Analysis m). Tho TIA. in p m  requires bob ~7 
assessment of whether the rule or policy in question wouId effect a &ng and aIso an analysis of alternative policies or 

v .  r r , s  , 24 Cl. Ci. d e s  thar would be less inrrusive on rht rights oif private propeny owners. flT Gmwa 
540,543 (1991). 
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Sccdon V of he Attorney Gencad's guidcIines contains an analysis of "fit general principle and uscjsment 
factors which inform considemtiom of whether a takings irnplicarion cxiru". at I I .  The guiddines warn hat "u 3 
f i n e d  rule where a physiul occupancy exists no balancing of the economic impact on the owner and the public knefit 
will =cur in the Wing analysis." Ip at 13, citing a in App. at 6. 

C .  Any Commission Attempt to Condemn Private Property Would bm Unhwhri under 
the Anti-Deficiency Act. Even il the Commission had congressional authorization KO effect a taking in this insmee. 
any such taking would be unlawful under the Anri-Deficiency Act because Con- has not appmpriated funds to 
compensate pmperty owners. The Anti-Deficiency Acr as eodilied in pm at 3 t U.S.C. 5 1341, p v i d t j  that no o i l i e r  O; 

cmploytt of the Wnitcd Stam Government m y  

(A) make or authorize 311 expendimre or obligation exceeding an mount avaihble in appropriorion or find 
for the txpendiw or obligation: or 

(B) involve [the] g o v m e n r  in a clonraef or obiigation for the paymenc of money kfoorr an tppropridoa is 
made unless Puthorizcd by law. 

Id. A copy of h a t  section is printed fufI  as Atlachment 1 hemo. 

The p w p a  of the Anti-Deficiency Act h'to beep all gdvemental disbursements and obIigations for expcaditurrs 
within the h i t s  of amounts appropriated b y  Congrcss. Since the Aer qplics 10 "any offlcierr or employee of the United 
States Government" it appIies to all branches of the federal government. legislative and judicial, as well as txceuti~e. Ses; 

- 27 Op. Att'y Gen. 584,587 (1909) (appIyiag; the Acr to h e  Government Riaring Office). .The Compmllcr General of he 
United States has inttrpnred the tern "obiigations" broadly and has opincd that hens under the Anti-Deficiency Act 
include not just recorded obligations bur abio "aher actions which give rise to Government liability and will ultimately 
q u i r e  expenditurn of appropriated funds." 53 Cornp. Gen. 812. 824 (1975). The CompuPIkr General has set fonh as 
examples of such orher actions hose which "r#ult i n  Governmental liability under elcar line of judicial precedent such a 
&rough ciaims proceedings. 

F m m o r e ,  the CompooPer General has said thac violation of the Act does not depend on an officiaI's wrongful 
intent or lack of good faith since such a req3,rrment would in cffecr make the Act n u  and void, The extent to wbch there 
stfe factors beyond an agency's control in creating obligations which exceed its agptopriacions level b considend by h e  
Compwllcr G e n d  in &terninin3 vioIoriorrs of h e  ACL The p t e r  the conml that the agency posscssu wirh respect to 
such obligation. rhe p a r e r  the risk of violacing the Act 

The COW have relied OR potentiad vioIations of the Anti-Deficiency Act in narrowly construing actions by 
executive oficeis hat  might ocherwise have exposed the government to udimirtd liabiliry. Only w e e k  ago, the Supreme 
Court affirmed the Compuolkr Gencd's inmprctauon hac tk Anu-Dcfieieney Act is violated where a government agency 
entes inro indemnity eonrraetr, either expms ar implied in fofz which expose b e  Government to uniimiled Iiabiliry. In 

les v. u. S, 64'U.S.L.W. 41 17, 4120 It n.9 (1396). the Courr rejected the government contnctor's wgumcnc of an 
impIied-in-fact indemnity c o n a t .  in pan 011 chc grounds hat the Anu-Deficiency Act bars any aovernmenr official from 
entering hKo conwets for whkh no appropriations have been made (as in wa at issue) or for which payment exceeds 
existing Sppmptiotions. ?lie C o w  also rrimuared that coamco for such openended liabifiry haw been repeatedly rejected 
by the ComptroUcr C t n d .  

CertainIy. a ntlemaking which exposes the Govemmcnt to the inevitable filing of claims founded in the Fifth 
Amendment subjeers the Government to Ihe lund of open-ended IiabiIity hat has btcn rejected by the Compvoilcr Gencnl 
and the COUM zs a violauon of the Anri-DeiEciency Act and subject to precautionary procedures under Executive Order 
12630. 

IY. AS A MATTER OF POLICY, THE C o m i r s s I o N  SHOULD NOT A ~ E M P T  TO 
REGULATE ACCESS TO PRIYATIS PROPERTY. There are iound and persuasive reasons why the 
Commission shodd nor attempt to rcguIate BCCW ta privrrc pmpc'ty, w e n  if it had jurisdkrion to do so. F i n L  there is  il 
rhriving. eompctitivc marker for real estate in this counuy, which is fully c q a b k  of meeting. and is rrsponrive to, k 
nerds of building occuppno. Second Commission lrgulorion would interfere with the on-be-spot management needed to 
effcFtiwIy d h  sdery and sect& e~necrn~, s*run ~ompliirncc with b d h g  and tkuicol e&& coordinate the needs 0 f 
diflcrtnr tcnanff and service pmvides. aud in p e d  ovetstf rfie efficient day-c&ay opcntionr o€ hrrndrrds of thousands Of 
buildings. 

A: Commission Intentention is not needed because the market h alrrady providing building 
Owners, managen. and investors in the nation's commerciai and occupants with the semicts they need,, ._ 
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In the regulated monopoly-controlled markeu of h e  not-too-distanlr past the economics and managemenr of 
Lelccommunications oervica in the ~ a l  tsmft context w t r t  simpk it unexciting. Risks to building awncn we= Iimitd 
but so w e n  opporruniries to malet investmeno in telcEommunicatianr i n h a u c m  hat could yicid competitive 
tdmntagcs. When marm needed tetephone insratlarim or mainmance smicw, the Bet1 companies took cart of ir The 
provision of cable Mevision services was similarly straight-fo& and pndietabla Thme monopoly providers were 
common canim wirh socif mponsibilities foerqrrd into their m. h ttntrn for providing u n h m a l  rmicc and orher 
W i e d  benefits, h e  n t h  of rhe marker place did nos apply to out dealings with heir reprnntatives. In lairna. many of 
the risks of a competitive tnvimnmenr were also tacking. For example, when wire mPnagcment and ownership were in the 
hands of one provider there was little reason for building owners to k concerned a h u t  issues of access, security. md 
cnonml - issues with considefable liabiliry ColLPequtnces to owners of red p r o m .  Thc telephone company was a benign 
and complemcatary part of the building infmsmcm. Everything in the phone closet belonged ta hem and was essentially 
their responsibility. e 

As the Commission is we11 aware, rAir pictum has changd n d i d I y .  Conreqwatly, the marker is now genmting 
its own ground rules in response to 8 new b e d  of competirive telceammuniwtions providers. ntese providers are nor 
weight& down by the responsibiliua imposed on moaopo~y c&en, nor do they providr onc-nop shopping for building 
owners seeking strviccs (and wire management) for their building. The effom of eompc?itive ~ c t a  pmviders (CAPS) to 
Each uncapped (but exuemdy lucrative markets) for teAecommunicouolls sewices has imposed now risks but dso new 
oppommities for birding ownen. An owner’s failure to work within the new nrlm of the marketplace results nor in 
monetary tines or sanctions but in the far g w t r  prospect of losing market share in a highly eompctitive indusay. 

Three or four yean ago, m n y  owners had no experience what~ever  with rhese “CAPS.” By today, however, it is 
not uncommon for commercial office building owners in major rneuopotiran markets 10 find themsdvcs facing some 
variation of be foIlowing scenario: 

The owner of an office buiIding is contacted during the same week by represtntatives from four different 
teleeomrnunicaions sewicc providers with news hat each h u  just re;rched an agretmcnr to provide teleeom 
services (tekphony, cable and wirdcss) to major (“anchor’? tenants throughout dte building. Tho building owner 
is advised rhpr insrallarion of h e  new systems on eleven floors must begin within the next few days and will 
require access to a variety of “common arc& throughout th building. including alttady mwdd riser space. 

Though the budding owner has nctived short notice of thc work order - and. in fact, only now ltarned of the conuacts 
beween the four service providers urd buading tenmu - he real estate owner fails to comply w i h  these tequesu (and to 
sustain much of h e  associared c a t s  mnd liabbifiirie associated with such budding aceers) at his or her own economic ped .  

While aa iniriat rcaftion to rhis kind of scenario may be nostalgia for the days of monopoly pmvideis. building 
owners are recognizing oppomnicics in the face of these new risks and challenges. In d o n  to (or in prepamion for) 
sinrations Iit these, buildiag own- haw felt considedle prcssum to manage heir building‘s infrasmcrure to allow for 
m h u m  acetss to thtir buifdisp while. at the same time. reraining mdirional control over the urn of enPy and use of 
their real tstafc assa 

From the pcrsp#tiva of the building indusay, thcst new ttluom s d e e  providm art a “new” form of tenant 
service only in h a  sen- that they are different in kind f h m  monopoIy providur of rht past In fundpmtntal respecs hey 
are comparable t~ other strvice companies -eking access to rtre tenantlcustorner base in which the owner has invested 
thousands. if not miIIions. of dolIars.5 Like ocher merchants in a building complex. tcleeom companies reek access to 

’ AttYkd~ Anu-2 m xlmcdciuru cx#rpad hrnthc 5. 1%. mueof - ~ C h a n s l I l u n n t e I h e  
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mukcu within *e building for a profit-driven enterprise. If rhc building is not or cannot be m& a pmfir center for he 
tdreom company, they will bring their rc:rviccs elsewhere. As in h e  case with such divelar services as ~CSQJPT;UIU, 
redlm. or even laundry servic#, they am :atmeted to a panicular building only whcn there it a sizable. essentially captive 
customer b w .  Thtsc rnedunrs recognize hat but for the landownen marketing and management success. h i s  mtcnhd 
customer b s e  would not haw collmed in :large (and pmAtabIe) numben in that building. Indctd t h y  misht haw sought 
ofice or residentid space in a diflercnr urbim center. The service providm - including tekom pmvidm - a the wilting 
bcncfici*es of h e  owner's core business skills, inchding hrs or her ability to pmvida sew. welt-managd ofice, retail or 
midentid space. 

2 Ow- mct on '- Buiiding ownen are weiI aware of this market 
d y n ~ c  and thty wkomc the oppwtunikr it m u .  Indeed. own- and managerr of Amerka's ~UI matt i n a s i n g l y  
are foeused on impmvhg w h  mnna#cment within buildings and targeting hvestmcnts in what is sornetimu d e d  "sman 
building" tcellnoiogy. R1e highly competitive office marku &manads no iws of ow-, who by nPhut rn inclincd 10 
satire heir ttnanrs by pmviding ample acmsj to rho expansive a m y  of tcIeeomraunienti0~1 pducu and semi- n d c d  to 
facilitate information flow. In acknowicdgmenr o€ thh invameni pterequisitt. a numb# of re9 est81 ownen haw even 
devise systems on a building-specific bash that provide cabling (copper or fih optic) thu is aeeossiblt to any and all 
teIecommunicarions providers; this approach b one of the most cosr-cfftctiw rn- of ensuring that temu have tht 
widest passibk * a s s  to the over-pdiferatirig number of semi= providers. 

For exampie. rhe thiiCysne-5rory. 400,000-squam-foat ofice building 1- 55 Broad S u e t  in lower Manham 
used to be o "hollow headslone for the Eighties ("If you wire it. will h e y  come?? Memphis,  October I995 p. 33). It 
WS Y 8 C a t  for more rhan five ytara folbvrhg the bdruptcy  of its anchor #nmt in h e  late 19806. New York City's 
moribund downtown real matt market left little hope h a t  h e  building could e m  mum to lift again. ("W Estate" ne 
New York Times, Wedntsday, January IO, 1996). That was beforc it was rttrofirtcd by ics owner {at a cost of more thm 
fifteen miliion dollars) with f ikr  opric and highgpeed copper wire as well as ISDN, T-I, and frscrional T-I Iineo to enable 
Inrerne~ LAN and WAN collectively; voice, video and data msmissionr; and u t l i t e  accessibility. The building owner 
suggests ha t  prospective manu need onIy "plug in." and this mesage has k e n  getting the attenuon of porential t ~ a n t ~  
as far away as the West Coast ("...high I& building P plug for downtown plan" Cnin's New Yo& Busincsr. October 16. 
22, 19951. 

Dubbing h e  building the New York I n f o d o n  Technology Center (Ea, rhe owner has highlighted P uend in 
whnology investments by building owners imd at atmcting up and coming hi& tech companit~. It k in facr, pan of a 
larger plan by the ciry to promote the lower M&m financial dispict as silicon alley." (7rcndlincs: Smm Buildings." 
E;Ep. January 1996). Copies of micles dtrnonsvating the high [eve1 of inrttcst in thb new b r e d  of office building are 
artached hereto. Perhaps the most persuasive argument that that kinds of invesmau will pay dividends, is rhe success 
the TTC's owner has had in renting space. According to the owner's Chief Opemiag Of'fker. six month carIier "you 
couldn't give this building awayH ("Silicon AYey- puts NYC atop cyber world", Boston GIabc, page 1).  3 y  h u y l  it was 
a "deal a week" and h e  owner expects the huilding to be fully lwed by rht end ol the summer of 1996. me New York 
Times. sup). 

Building owners are dtveioping showcase buildings or the high-end commercial marker hat  will not only afford 
tenants PCCCSS to the latest retecommunicatioar technologies. but do so in an cffcienk integmred manner. Other 
tcchnolog.~ts bar art being built into such buildings are vidcoeonferencing facilities, speech Eogniuon devices to cnhancc 
security, and software and ckcuonies rbu alIow tenants 10 reduce heir costs through more efficient use of ehetrical and 
W A C  systems. 

Of course. many other building owners prefer nor to get into rhe business of owning or operaring 
tekeommunieations fadit iej .  But h i s  dctes not mean they ignore rhe occupanu' nctds. The simple facts are thhar 
commercial tenam have considerable levtmtge when negouating lease terms and bar no comrne~id buiIding owner will 
rehsc a teeh!nicdIy and financidly feasibbi rcquest from a tenant thar conFom to the owner's business plan for the 
property. Even during the Iwse rem it is hinportant for building ownm and managers to keep heir customers satisfied. 
Happy tenants are  more likely to m e w  &eir it- and l a  likely to break them - and building operston have a suong 
incentive LO reduca the adminhWriw e a  y d  disrupdoa that ZICCO~QMY high movLf rsrta 

Access to efficienr telephone and cable systems is no less i m p o m r  to o~cuponrs of multi-unit residcnud 
buiIdings. Residents of coops. apsrvnenu buiIdingr and condominium not only demand these sewices for home 
enttrtainmcnr; they demand thwe sesvices as pan of h e  mnd toward telecommuting. Mecring rhtse t~nanu ne& is also a 
matter of financid swival fot buiIding o w n e i ~  and managen. Am~d~ment 4 b a ~ O m e r K  Of a repOrr fundtd bY NMHc and 

last c- which s h w  thut beRraa 19W and 1995 Tei+pon bmmuniunal Gmup I- Ih. 
3. I W, a inaeYt of 71M in only mu ).ay. a u l y .  buiidiag 0- 
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HAA enticled "me Future of the ApMmcnr Industry.* This ClCOnt report notes the many changes that information 
teehndogy is bringing to the aparvnanr indurrry. For example. the rcpon note that some buildings already use cable 
devil ion to allow midents to see who is buning then at the fmnt door of the building. Buifdinp also offer i a m d  
medied or emergency d e n  lines M the front W k  can ukc immediate %tian. The repon also discusses Qe increw in 
number of Americans who work home and the implicalions his has for apamnent ownem. Ever larger numbers of 
appYtmenr residenrs are opcr;lting fax machines and penonal compum. rquiring additional decomrnunications cjpaeiq,  
even if they arc not running busineooa out oftheir apartmenu. 

In sum. the industry is aware of rfie importance of tckornmunicotionr in he homo and &e offree, and is a lmdy  
acting to address it out of its own seif-interest There is no evidence that mandating access or regdating the service 
pafkages pmvidFd by owners and 

B. Costrmissioa Rigdotion is ondesirabh beeause it would InterCare with &active oo-the- 
spot managemeant Not only is govrmmcnt intmention unnecesrary, since pmperty ownefs are dready taking steps to 
ensum hot tekeommunicotions d c e  providers can w e  their tenants and residents, but it is undesirable. Such 
internenuon cou1d have M unintended effact of interferhg with effective, on-the-rpor pmpmy management Buiiding 
own- and managus have a great many mponsibititiw tb can only bc met if cheir rights sre pmtrvtd. including co- 
compliance with safety codes; ensuring the racurity of tenant$, residents and visirm: coordination smong tenant~ and 
senices providers; and managing limited p h y s i d  space. Needless regulation will not only h m  our rnembcrs interests bur 
those o f  tenanti. raidento, and h e  public at kgc. - 

Building ownem arc the front-he in h e  enforcement of 
and safety eode, bur hey cannot ensure compiianco with code requiremenu if hey cannot eonwi who does what work 

in their buildings, or when and when they do ir. For the Commission to Init thow eonml would unfairly incrwe the 
induray's cxposute 

For txample. building and fm eode quire  &hat c e d n  dcmcnu of a building, including walls, floorr, and shdrr, 
provide specified levels of fire resistance based on a' variety of factors. including type of consttu&on, occupancy 
classification. and building height and a r u  &g k c f a d o n  of bwt tnce  G. P c y ,  AI& Artachmtnr 5 htrcto. In nddition, 
areas of grwceer hazard (such 8s stotage room) and d k d  portions of the egress system (such pf exit access corridors and 
exit r-ay") musr meet higher firt mirrancc standads d m  other portions of o building. The required few€ of fire- 
resistance typidly fpllgcs W e e n  twenty minutes and four hours, depending on the specific application. These "fire 
=isfanee assemblies" m a t  be mted and shown to be capabk of rcsiaring he passage of floor and smoke for the specified 
time. 

o C d  propny is nee#wy. 

1. w v  co- Coda 

liabifity and wuld s d v q i y  affect puublicdety. 

Over the past ten ytars, pentPations of fi-tesisunec assemblies have k e n  a matter of great conccrn. xi such 
breaches have ken shown KO k a frequent conaibucor to the spreading of smoke and fm during incidenu. The probkm 
arises because f i r e - r e s i r a a  assemblies are muholy penetrated by o wide vaity of marerials, such as pipes. conduits, 
cables, wires, and ducts. An entirt industry has k e n  built around the wide vsriety of approaches b t  must be used to 
maimin &e required d n g  at a penetration. It is not a simpIt issue of jug filling up the hole -- rht level of fire resismca 
required. the type of materials of which the ~rsernbIy is mnruuctcd. the specific size and rype of material peneaaung the 
srembly, and tfio size o f  the space between he pcncvaring item and the assembly are aII factors in determining the 

Mandating access 10 buildings, without dequare supervision and control by B building's owner or manager. wouid 
allow people unfamiliar with a building the oppomnity to significantly compromise rhe integrity of fire-resistance-rated 
asacmbIies. TeIeeommunications service pnonnel art not mined 10 recognize the importance of such dements in a 
building's consmciioa, much less m accuntdy assess the types of assemblies they arc penerraring or usuming any 
ruponsibiIity as to code c o m p h e c .  Thur, whiIc ptrftedy competent to drill holes and nm wire. they would be unable to 
determine the appropriate houriy racing of a panitulax wail. floor or shaff and would nor h o w  how to properly fi11 any 
resulting holes of teeognire khbos4 m thar rhcy should aof pcneapw at 9. 

appropriart fire-slopping rnelhod 

. 
In faa ir is unIikely rhat a w o n  punching hofcr md pulling cables would even consider patching the holes after 

h e y  pulled heir cables through. Many of rfwt pencnatiam are made above suspended ceilings or in equipment mom 
wberc &err is little or no p # h f i C  concam. 

intepiry of k-rrsisunct-ra&d uemblier is d r a y  a c M t n g e  for buiIdiag managen beczusc of 
the large number of people and dif€ereat rypea of h c e  providers rhar may be working a building. Nevenhelcss. eurrtndy 
a building opcraror ean resoiet access to qualified compaDitJ and em seek recourse, by wirhholding payment or denyinp 
futun access. if h e  work is not done correctly. If buiIding oper;rton wefc forced to diow unlimited acecs to drtmauve 
service p m v i d e ~ .  or were pmhibitd from rtsrticting such accus. rhr level af buiIding fire safery could be oignificanrly 

Maintaining 
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jeopardized. It is essential hat building owners and managers be able to continue to ensure in the future [hac those 
pmonnel pufomin# work in'z building do 50 in a manner that docs not compromise other #rentid system, inciuding fire 
pmrcedon feorures; this has not ken a gerwric ptoblcm in the pat ,  where buitding own= and managers have tetaincd 
conuol. We emphasize lfiot these m not merely theoretical dangers -3 wc have received rcporu of a a u d  btenchej of 
firewails from our mcmbtrs. The only way fue d e t y  c m  be assumd in the future is by flowing building ownen and 
managers to determine who iS pcrmhtcd to perform work on their pmpcrty. 

The same applies to .dl other codes with which P building owncr must eornpty. u., Article goo 
(Communicauons Circuits) of h e  Nauonal Fin Pmkrion &sociaion's National EIccbcd Codc (I393 td). speifying 
insuIdng ehwrisl ics .  fimtopping insdlation. grounding cIcuulecs, proximiry to orher cables. d conduit a d  duct fill 
ratios. Technicians of any singIe ~ l e c o r n r n t m i ~ h i s  =ice do not have PI h e  rcsponsibiliuw af a building owner a d  
cannot be expected to meet those rwponsibi'lititr. Yet the building owner is ultima~ly mponsibIc for any codt vioijrions. 
Commission rtgulation in this arca could rhus haw wtre  unintended consqwncw for the public d a y .  

W e  h e  Commission presently requires telephone companies to compIy Wirh 1 4  building and eIeeaiwl eodcs. 
Section 68.21S(d) (4) of the ntics, 47 C.FF,R 5 68.215(d)(4). it could not pmcridly enforce the codes. particularly - t~ common s p a ~ e .  

2- ' . Building o p e m n  are also concerned about tfie security of their bui1dings and heir 
tenan& and rcsidcnu, and in e e d n  eireumdunecj may be found legally liable for failing to protect people in their 
buildings. TelcFommunicarions servict pwviden, however, have no such obligations. Service technicians m a y  violate 
s d r y  plicics by leaving doom open or dmhing unauthorked Visitors: hey may even c o d t  i lkgd  or dangernu acu 
themselves. Of course, these psibi l i t ics  ciust t h y ,  but at l a s t  building opCratws have the fight to talrt whatever sreps 
they consider warnntcd. The commenting associarions' concern is that in rrquirhg buildiag openton to allow my service 
provider physical aceas KO a building. the: Canmission may specifically grant - or be interpreted as granting - an 
unconwkd right of access by d c e  m f m c t  

w h  competing providers would have 

It is simpIy impracticable for the Commission ;O develop any set of rules rhar will adcquarely address d1 h e  
d i f fmnt  situations thar fisc every day in hundreds of thousands of buddings across rhc eounrry. Conscqwndy, any 
maintenancc and instdirrian acrivitics mu!; be conducted within the rules csmblished by a building's manager. and the 
manager must have the ability 10 suprvisr those acuviucs. Given che public's justifiable concern about persod safety, 
building opentom rimpIy m n a t  PHOW smitm personnel to go anywhere they please without the opewr's knowledge. and 
the Commission shouId respect that authority. 

3. wi ye  coor A buiIding owner must have control over the spacc 
occupied by tebphone lines and facilities. especially in a multisccupanc building. because only the tandlord can coordinare 
the conflicting needs of multipk tenants or residents and mulriple service providers. Although rhrs h s  traditionally been 
more of an isjut for commeirial pmpdcp, i;u& coordination may become incmsing1y imporrant in &e residentid art3 Y 
weil. Largo-scale changes in society - levtryrhirtg from increased telecommuring 10 implementarion of rhc new 
ttIecomrnunicstions law are leading to a pmlilcntion of services. seivice providers. and residential tcleeomrnunicatior,r 
needs. Wirh such changes, the role of the IandIord or manager and the impomnee a€ preserving control over riser and 
conduit space is likely to p o w .  

Thmfore, the commenting ass&~rtions submit hat the best approach to the issues taiscd in b e  PPICM is to 
alIow building owners to rewin maximum flexibility over he conrtol of inside wiring of dl kinds. If a buiIding opcnrar 
chooses to e t a i n  compktc ownenhip and c m m 1  over its propmy - including inside wiring - it should have th3r ripnr. 
PrcsumabIy. if this proves to bc a good business p c n c e ,  the market will reward building owners who decide to re&: 
conml over coordinaring such ijsues. 

On the othu hand. orher building oplcrators may find that heir anants' needs rupk less hands-on managemrnr ar,d 
ennwI by the operator. Them may be a market for buildings in which itnants and semicc providers work these issues o u  
themselves. If here is. proprty ownets will mpond by letting the market grow on irs own. simply because it is in be:: 
interests to stwe their tenants as efficientiy as possible. 

fndcd, it is likely hac there is dewad for both approaches co -ing B building. if so, any Commission mion  
is tikdy to distort the market and inttrfen v r i h  the efficient operation of the red e s w  indusuy. Thus. IO S ~ W G  L C ~ U ~ S '  

RC& most effectively. building owners shodd be allowed to make their own decisions regarding rht m a t  eficicnt way 13 
coordinate rhc XtiviricJ of mulupie sewice psovidcn and tcnannrs. 

of nromrt Y. A building has a finite mount of physicai space in which 
rekommunicarions hciIities a n  be installed. Even if that space can be expanded ir cannor be expanded beyond c e r u i ~  

4. ivc 
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5. Physical and tlecirld Interhrmea beween eompcthg prddtrr .  Allowing a lugs number 
of competing providers - to a building miss ttSe concan that s d c e  prOViden my damage the faEiliriU of maws and 
of orher providers in thc course of installation aad mainrenanca. It also p e s  a significant thrrrr to h e  quality PI sipds 
carried by wiring w i ~ n  the building. Competitive pressures may induce service providers to ignore shiciding and signal 
I- rquirtrotnts, to the deoiment of other service p v i h  and tenauts in &e building, or they may PCEidcntally cut or 
abde wiring installed by other senice providers of -0. 

The building opetator is rhe only p m o t  With the incentive to pmtm the interem of aI1 occupanu in a building. 
Individual o~eupanu are only c o n c e d  with the qualiry of hrk own d e e ,  and A c e  pmviders we oniy e o n c a d  with 
the quality of S C ~ C P  delivered to their own customen. The Cornmbion catmot podbly police all of rhw h u ~  
ef€etively. Consqucncly, building apcr;ttwa must retain a fret h d  to deal with h c e  providers as they see [it. If one 
company consistently perfonno sloppy wok rhat adwnely affects othtn in 31e building, the buiIding owner should have 

right to prohibit that company from w i n g  thc building. Othcnwhe, the buildhg o m t  will be unable t~ =pond to 
=upant ~omplaintr aad will k e  tho threat of last mmtuc of matters over which it b lirtie conunt. 

In short. the sssociations' members are fully capabIc of meeriag their obiigarioru ta their tenanu and residents. Ar 
keen competitors in the marketplaeo. they will continue t~ maka SUE they have the smia they n c d  It is unnecnsay lor 
the government to intejeet itself in this tiefd and any action by thu gowmment t l iWy to prevr counterproduerive. 

puculecornmerno 1. I 1 b 

25 

120 



Before the 
FEDERAfi CO-ICATIONS COmISSXON 

Washfogton, D.C.  20554  

1 
) XB Docket No. 95-59 
1 DA 91-577 

1 

In the Matter of 

preemption of Local Zoning Regulation 1 45-OSS-MfSC-93 
of Satellite Earth Stations 

D E C W T I O N  OF STANLEY E. S A D D O U S  
IN SUPPORT OF C-S OF 

NATIONAL APAR- ASSOCXATION, 
BWILDZNG OWNERS AND W A G E R S  ASSOCIATION mERNATfONAL, 

NATION* REALTY COMMITTEE, 
P R AT1 ONAL comer& OF SEO PZNG c m  AND INTERN 

I, Stanley R. Saddoris, declare as follows: 

1. I submit this Declaration in support of the Coments of 

the h’ational Apartment Association; the National Building Owners 

and Managers A s S O C h t i O n  International; the National Realty 

cornittee; and the International Council of Shopping Centers. I 

fully competent to test i fy  to the facts set f o r t h  here in ,  and 

if called as witness, would testify to them. 

2. I: am the Senior Vice President, Direc tor  of Operations 

f o r  General Growth Management, 

capacity since J u l y  1981. 

centers across the  country and is the second largest owner and 

Inc. ,  and I have se-Ted in this 

General Growth operates I05 shopping . 

opera tor  of shopping 

tot21 of 27 years of 

of real estate. 

centers in the United States.  I have a 

experience in the management and operation 
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3 .  fn my capacity as head of operations for General 

Growth, I have become very familiar with issues related to the 

installation and operation of satellite systems in shopping 

malls. The access and use of satellite network systems is 

important for us, as well as our tenants for several reasons. A 

number of the national re ta i l  chains that lease space in our  

shopping centers use satellite cownunications extensively to 

transmit data to and f r o m  their national headquarters, as well as 

for financial services. The primary use of satellite 

communications is f o r  the reporting of sales and inventory data 

on a daily basis. 

credit card and check verification by retailers. 

retailers use the sate l l i t s  network for video conferencing to 

either conduct meetings or training sessions. The regional and 

SatelJite networks are also used to conduct 

Some national 

l o c a l  tenants in our malls also rely on satel l i te  network systems 

for the same purposes, although to a lesser degree. General 

G r o w t h  a l s o  uses the satell ite network technology to communicate 

with our mall management t e h s  to comunieate data and 

informztion. General Growth and our tenants hzve all benefitted 

from this technology because it has increased the speed of 

communications, and reduced comunications expenses, as well as 

increased revenues. 

4 .  The use of satellite network communications f o r  the 

purposes described above began to grow sharply about three (31  

years ago. More and more of our  tenants sought permission to 

install antennas and run cable connections throughout the mall. 

2 
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We were concerned that our  roofs would become a f i e l d  of 

sa t e l l i t e  dishes and a number of concerns had to be considered. 

5 .  Our p r h q  concern regarding the installation and use 

of satel l i te  network systems on our buildings centers on 

management, structural integrity, maintenance, safety, liability, 

security and costs. In Some cases aesthetics has been an issue, 

but with the new technology in satellite dish ConstTuction, they 

have become smaller and. weigh less. W e  still, however, want to 

reserve the right as to placement of a satellite dish on our  

roofs to prevent a visual distraction. Our biggest concern, 

however, is with Contrcdldng the integrity of the building, 

management, liability, structural damage, and maintenance costs, 

and protecting the saf E!ty and personal security of ouz employees, 

our  tenants and thei’r emFloyees, and our customers. All of these 

concerns require that we control access to our  progerty and t h e  

placement of satellite network equipment 

6 .  The i n s t a l l a t i o n  of a satellite dish on a shopping 

center roof can create serious structural, mainteaance and 

property damage if not  installed correctly. 

penetrating a roof to connect a cable to a satel l i te  dish and a 

user’s location can lead to leaks and water damage if the 

penetrations are not  done correctly. Maintenance of the roof 1s 

one of the largest slnqle maintenance concerns w e  have. 

f la t  roofs are prone to leak and aeteriorate at a faster rate if 

AS an example, 

Large 

not protected 

maintenance. 

by good inanagemeat techniques and preventive 

The consequences of causing a leak by improper roof 
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penetration can be a serious issue, as the leaks may not be 

immediately detected, and may cause damage to the roofing 

material, the building structure, and other property damage. The 

responsibility for repairing such damage is the responsibility of 

the building owner. 

proliferation of satel l i te  network equipment on roofs because of 

the increase in foot traffic to service and install such 

equipment. 

We axe also concerned about the 

Roofs are not designed to carry a lot of equipment 

requiring penetrations and a lot o f  foot traffic. 

in these two ( 2 )  areas causes an increase in mai.nteance 
Any increase 

problems, and can cut thsuseful  life of the roof in h a l f .  

these reasons, we require that all satellite dish and cablbg 

installation be perfomed by certified personnel and in the 

presence of one of O u r  s taff  members. W e  also prohibit the use of 

any satellite dish mounting system that requires penetration of 

the roof to stabilize the dish. Improperly installed satellite 

dishes and accompanying supports, if not done properly, can cause 

For 

serious d m g e  to a roof during a w e t  stom. 

have developed installation specifications that must be followei 

by any sa te l l i t e  dish installation. 

For t h i s  reasor,, us 

7 .  We are a l so  concerned about the integrity of our 

buildings. 

tenants who drill holes in walls, ceilings, and the. roof to run 

the cable connection from their store to the satellite dish. 

Local and national fire codes require that certain building 

assemblies, including walls and floors, provide specified levels 

We are concerned primarily with contractors for 
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of fire resistance based on a variety of factors, including t y p e  

of construction, occupancy classification building size, etc .  

Breaches of  such f i r e  codes have been shown to be a frequent 

contributor to smoke and fire spread. 

knowledgeable people clan determine whether the fire code permits 

a particular wall to he breached or how a hole should be filled 

in a wall that may be breached. 

Preempting lease restrictions and building codes 

Only trained and 

8 .  

regarding antenna insEallation would raise a number of management 

issues. We maintain s t r i c t  access to the roofs of our  buildings. 

contractors must sign inrbefore being allowed to gain access to 

the roof. U s o f  unless w e  are familiar with a particular service 

contractor, w e  require them to be accompanied by one of our staff 

members while on the roof or in the building. 

roof entrances are locked at all times. 

contractors wanting to gain entrance to our roof: This could 

In addition, our  

These rules apply to all 

include heating, ventilating, and air conditioning contractors to 

sentice tenant and ma:l1 units, sate l l i te  dish- an antema 

service personnel and ins ta l l ers ,  or electricians servicing oz 

troubleshooting the e:lectrical system for a tenant  or the mall. 

Generally speaking, O u t  of our concerns f o r  the safety of our 

tenants and our custoisters and to limit our and our tenants' 

l i a b i l i t y  in cases of an incident,  w e  try to 'limit the number of 

service personnel who have access to our building and to our 

building systems and to con t ro l  and monitor their activities. As 

an example, as much as poss ib le ,  we generally contract with only 
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one cleaning crew and one W A C  contractor for the cormnon areas 

and the nondspartmenr store tenants. W e  encourage our tenants to 

use those contractors that  are on our  approved contractor  list to 

help reduce the nufiber of contractors needing access and 

negotiate to include such requirements in our leases with our 

tenants. Allowing tenants to insta l l  their  own antennas at w i l l  

makes it much more d i f f i c u l t  and costly to limit and control  such 

access. 

9. O u t  of concern f o r  such issues, we have developed a 

leasing policy to regulate and limit the number and use of 

sa te l l i t e  dishes on our  ypafs.  If a tenant can show that it has 

special needs or requirements or that i t s  level of uat warrants 

i t s  own sate l l i te  dish, we w i l l  allow a tenant to ins ta l l  such 

equipment. They must, however, install it based 011 our approval 

of the location and by our specific specifications. We also 

require that any roof penetrations be completed by the mal1 

roofing contractor, To assist us in controlling the number of 

satellite dishes  on our roofs, we have contracts with t w o  (2) 

national service providers that offer retailers s a t e l l i t e  network 

comunications to facilitate the transmission of data and 

services. If a tenant can be serviced through either of the two 

( 2 )  national service providers, w e  ask that they do so. This 

reduces additional satellite dishes on the roof arid protects the 

integrity of our building systems. 

10. This process is the same that we use in leasing space 

and other rights to our  tenants and other service providers, 

6 
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i . e . ,  negotiations and agreements between parties in a 

cornpetitiva market regarding the  space and services to be 

provided and leased and the allocation of the obligations, 

limitations, rights, anti costs between the parties. 

providers compete for the r ight  to provide service in our 

centers, and l i k e  our tmants and other senrice providers, are 

chosen based on the nature, quality and cost of the service 

provided and m u s t  meet our requirements regarding financial 

stability, insurance, etc. Our pol i c i e s  regarding the regulation 

and limitation of antennas are a subject of negotiations with our  

tenants and are ref lected, in our lease agreements with them and 

the rules and regulations of the center. Under our standard 

policy, tenants are free to chose between the competing 

designated providers, and, as beneficiaries of the competition 

between them, usually are able to obtain services from them at an 

equal or lower price than they could elsewhere on t h e i r  o m .  

Thus, there is competition between service providers at two 

levels. First, they ccrnpete to become designated providers, and 

then they compere to si,gn up and provide services to individual 

tenants. Our tonants henef i t  from the competition in terms Of 

p r i c e  and service, while avoiding the disruption m-d costs  that 

would occur if the owner did not have the a b i l i t y  to control his 

property.  

Service 

- 

11. Our agreement: w i t h  satellite service providers is very 

similar in terms to our  usual re ta i l  tenant leases. Our re ta i l  

leases provide for a base rent, plus a percentage of tenants’ 
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revenues over a specified break point. 

space in the same way, by changing a small base rent plus a 

percentage of revenue once enough retailers are using the antenna 

to cover the satell ite provider's basic costs .  If we did not 

provide satellite Service in this  way so as to recover the costs 

associated with the installation, maintenance, and use of the 

antennas, a l l  of our tenants, whether or not they use satellite 

services, would have to pay for the additional maintenance and 

We treat satell ite dish 

management costs resulting from the presence of satellite dishes 

through their share of the Comon Are,a Maintenance ( l a C A M n )  

expenses paid by a l l  t e n y t s ,  based on their gross leasable area 

in addition to their monthly rent.  In other words, by leasing 

antenna space, w e  reduce the Comon Area Maintenance expenses of 

a l l  tenants, and allocate expenses arising from the antennas only 

to those tenants that use the satel l i te  services, This is 

particularly beneficial to small, local,  and regional retailers 

who do not rely on satellita communications as extensively as 

national tenants. 

12. I am unaware of any complaints from tenants arising ou t  

of our satel l i te  dish network policies. They understand our 

concerns and recognize that we are t rying to hold down everyone's 

costs and mainterin order and security in tho center. 

every effort to assure tha t  the needs of a l l  our tenants are met 

and to zccomodate tenants who have special needs in t e r n  of 

satellite network comunications.  It is in our  economic 

We make 
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interests to accofirm0dat.t them in any w a y  poss ib le  to increase 

t he i r  sales and their p r o f i t s .  

13. Because of the issues I've raised, 1 am very concerned 

over the prospect of FCX preemption of our leases. Allowing 

tenants to set up satel.lite dishes wherever they want, without 

any control  or supervision by our  personnel, would present 

serious safety, maintenance, security, management and cost 

allocation problems t h a t  would far outweigh any benefit: to such 

tenant rights. 

e 
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s-y 08 POSIT1 0rSe 

The Florida Apartment: Association (“FAA”) is comprised of 

owners and managers of multi-tenant residential properties. FAA 

members manage approximately 260,000 residential units in the 

state. The FAA believes mandatory direct accesa is unnecessary to 

promote competition. 

Competition f o r  telecommunications services exists today in 

the residential market on t h e  community level. Existing 

communities offer many choices. Residents choose their preferred 

community based upon the services offered by the property owner. 

Renters select telecommunications services when, they shop f o r  an 

address. If a renter  wants a particular phone provider, they are 

able to find a community t ha t  offers service through that-provider 

in their preferred geographic area. 

Property owners today have the ability to choose and change 

providers and will do so based on market demands. Thus, 

telecommunication providers compete for the ability to provide 

service to entire residential communities 

The issue presented is whether individual residential renters  

should be considered ncustomersR in multi-tenant environments. The 

Florida Apartment Association believes t ha t  the customer is the  

community and that residential competition already exists on the 

community Icvel. D i r e c t  access to residential apartment customers 

is unwieldy, presents many logistic, safety and liability concerns, 

and might be an unconstitutional taking. The Florida Apartment 

Association believes that direct  access should not include 
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residential communitil2s where the resident does not  have an 

ownership interest in t h e  property.  However, if the Public Service 

Commission determines providers must have di rec t  access to 

individual renters, then  it must take several issues into account. 

Florida's residential properties are built with a variety of 

characteristics. Some are low income housing, some offer full 

amenities such as technology in each unit. Some communities are a 

single highrise building, some are campus style, and some are 

cinderblock construction. . Some serve military personnel. Some 

serve students. These varying styles, price points, populations 

and locations do n o t  lend themselves to a one-size-fits-all 
8 

solution to the access issue. The length of tenancy is typically 

very  short (less than  one year in most cases) in a residential 

apartment sett ing,  further complicating logistic issues. 

Any access law mufit  t a k e  into account the property rights held 

by the owner, as well as the right of a tenant to quiet enjoyment 

of their unit. A n  access law tha t  allows constant wiring and re- 

wiring of properties based on any telecommunication provider's 

desire is not acceptable. Owners cannot tolerate destruction of 

t h e i r  property or disruption in their commwities on a regular and 

ongoing basis. Markets and t he  ability to enter i n t o  contracts 

m u s t  also be considered. Liability is a f u r t h e r  concern. 
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DISCUS SION 

I. fa ganaral, d2ould tslecotmnuaications comrpapiem have 

direct accem to cuntomera ia multi-teaant environmeatrr? 

Direct access might be sensible in some settings. However, 

there are no public policy reasons to mandate direct access in the 

residential setting where the resident has no ownership interest in 

the  property.  

The only conceivable public policy reason for  mandating direct  

If competition exists in cer tain access is to promote competjtion. 

markets, then direct access is n o t  necessary in t h a t  market. The 

residential apartment market is d i s t i n c t  from the commercial or 

other r e s iden t i a l  marketd.  Competition already exists in the 

residential market. 

In reaidential non-owner comunities, the - choice of 

telecommunications providers is market driven. In fact, the  

Federal Trade Commission exempts the acquisition of rental  

residential property from the Hart-Scott-Rodino premerger 

notification rules because these assets "are abundant and their 

holdings are generally unconcentrated." 61 Fed. Reg. 13669 

(Mar. 2 8 ,  1996); 16 C.F.R. 8 8 0 2 .  The high level of fragmentation 

in the market means that no individual owner has any significant 

degree of market power. Because of the resulting competition, 

building operators m a t  respond to the needs of tenants by 

accommodating requests f o r  service. 

Property owners carefully design communities to appeal to 

cer ta in  demographics. They vary their communities to at t ract  

4 

136 



renters from a particular socio-economic strata, geographic area, 

or even design communities based on the  length of stay, such as 

student housing. They use amenities to a t t r a c t  r en te r s .  Renters 

select amenities when Lhey shop for t h e i r  address. 

Marketing an apartment community must be done very carefully. 

Apartments, unlike snack foods, can't be moved if the developer or 

owner "guessed1' the market wrong. Thus, t h e  market is closely 

examined. Owners profile ren ters .  If renters  in a particular 

market area prefer a particular telecommunications provider, owners 

will see t h a t  t h e  desirrzd service is provided. 

Competition fo r  residential  units is fierce. An owner can 

fail to fill t h e i r  unite1 b'y making a simple mistake. For example, 

in certain areas renters will not move into a community-if they 

cannot transfer t h e i r  existing phone number or cannot obtain high 

speed internet. 

Many apartment units in Florida are owned by publicly traded 

companies. These owner13 have a fiduciary duty to return value to 

shareholders. They will provide whatever services are economically 

f e a s i b l e  to ensure high occupancy rates. If m o r e  than one 

telecommunication provider is demanded by the  market, owners will 

respond. 

Many providers corrtpete to service a community. Usually the 

property owner enters into an agreement with a provider to bring 

service to the  entire property. The ability to guarantee the 

entire community to a service provider helps n e w  and smaller 

companies compete. Without guaranteed volume, these smaller 

' 5  
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competitors cannot justify the  cost of competing f o r  j u s t  a few 

customers. Direct acceas will be a barrier to competition f o r  

small companies. 

Additionally, the  competition fox an entire community keeps 

prices low. When 

all providers are guaranteed access to a l l  units, the  incentive to 

compete is gone. 

Each provider offers its best deal to the owner. 

Prices w i l l  go up .  

In shor t ,  no barrier to competition exists in the residential 

multi-tenant market. Rather, competition exists between providers 

who compete to serve entire properties. Thus, government does not 

need to create artificial rules. 

If. A. How ahould "multi-taaat anvirommmat* be defined? 

"Multi-tenant environment" should not include residential 

It should prope r t i e s  where t h e  occupant has no ownership interest. 

not include tenancies shorter than 13 months. 

Direct access in a non-ownership setting results in confusion 

f o r  the ent i re  property. Can tenants change providers monthly? 

Would buildings be violated and construction personnel be on site 

constantly? 

The renter does not own the property and has no r ight  to alter 

t h e  unit. D i r e c t  access grants non-owners new rights that override 

the owner's rights. This holds true f o r  short-term renters as 

well. These units experience 60 percent turnover per year. Choice 

in this setting is impossible to manage. 
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B. What .semiceai should be included in direct aceeea? 

FAA opposes direct access in the  residential setting where 

residents have no owneriship interest. However, if direct access is 

mandated, it should only include basic service. 

Not all properties are in a market where other services are in 

demand. For example, some high-end student housing includes 

internet. In o the r  communities, internet access is never demanded. 

Until competition exists in t he  video market, it should not be 

considered, Property owners are anxious to give residents access 

to a l l  types of video programming services, but property owners 

must r e t a i n  full authority to cont ro l  the location and manner of 

installation. 

Our best example of experience w i t h  direct accegs comes from 

other countries. The! Czech Republic has direct access for 

satellite services. Their skyline is littered with dishes. 

Citizens would oppose this, as evidenced by the dislike of wireless 

facilities. 

C .  1. In I prcKmatfag a c-etitfva market, what 

rsatrictfon~ to direct acesea should be considered? 

Direct accesa cannot include destruction of property or 

disruption in communities. 

Most apartment communities do not have a “phone room“ or 

conduit. Service is provided through a box outside the buildings 

or inside a single unit.. Inside w i r e s  run through the ceilings and 

attics. Access to facilities is through someone’s apartment. No 

7 



renter w i l l  l i v ~  in a building where workers are always fishing 

wires through the wall. 

Many apartments are constructed w i t h  a mandatory fire wall 

between every two units, The fire wall cannot be breached. How 

will wiring be accomplished? The PSC is not in a position to 
develop and enforce comprehensive safety regulations. Those 

matters are appropriately governed by state and local building 

codes. 

If the fire wall is breached and not repaired, the  

telecommunication provider who caused the damage must be liable f o r  

any resulting injuries. Property owners must be granted s t a t u t o r y  

immunity. # 

In many properties, the ground and parking l o t s  m u s t  be dug up 

Holes and trencher scattered on a property are 

Even single routes are unacceptable if they are 

to bury w i r e .  

unacceptable. 

regularly dug up. 

Aesthetic considerations undeniably affect property values. 
Wire nests outside buildings are unacceptable. Subsequent 

providers sometimes inadvertently interrupt current service. The 

property owner pays for t h i s  mess with high vacancy rates. 

Just as telecomunication providers are not experts in 

property management, owners are not telecommunications experts. 

However, direct acceas might be acceptable if all sentice is 

provided through a single set of w i r e s .  In addition, providers 

would have to repair any and all damage or changes to the property, 

and a l l  wiring must be underground. A bond guaranteeing payment 
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f o r  property repair should be posted. Providers should bear legal 

liability for  damage and personal i n j u r y .  Providers should have to 

provide some sort  of guarantee of service to ownera and renters. 

NO direct accesa should be allowed for tenancies of less than 13 

months. Turnover ra tes  in the  non-owner residential market are 

simply too  high to make direct access work without a 13-month 

threshold. 

C .  2.  In what instances w o u l d  exclueimaary contracts be 

approprfiats a d  why? 

Exclusive contracts f o r  a zip code or area code are not 

However, on t h e  community level, exclusive contracts appropriate. 

promote competition, They should be encouraged. 

Exclusive contracts guarantee volume. New and smaller 

companies need guaranteed volume to j u s t i f y  the expense of entering 

the market. Only large companies can compete without guaranteed 

volume. 

Exclusive contracts a lso result in lower prices to users. 

Providers compete on price to win t h e  ability to s e n e  communities. 

Property managers l i k e  to promote low cost service. Guaranteed 

direct access evaporates the  incentive to offer lower prices. 

Providers don't have to bring an owner a "better deal" to win the 

community. In addition, a provider can serve a large number of 

customers at a lower coist per capi ta .  

With 6 0  percent 1:urnover rates, providers would face an 

In any given administrative nightmare keeping track of customers. 
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year, a provider may have to connect or disconnect the same unlt a 

number of t i m e s .  Exclusive contracts carry a guaranteed term of 

service. This lowers costs. 

All current contracts should be honored. Owners should have 

the ability to renew existing contracts as well. 

A property owner m u s t  have the r i g h t  to enter i n t o  a contract 

with any person who has access to the buildings. This is the  only 

rational way to manage the property and protect  the persons and 

property of all involved. 

D. Please addrum i@aues related to eaaemeata . + .  and other 

ieaumm related $0 access- 

Physical issues related to equipment, protection, maintenance, 

The FAA can only accept repairs, or liability are addressed above. 

direct access if no physical damage occurs. 

Easements would cloud t i t l e  and should not be legislatively 

mandated. 

E. A r e  there inmtlacea in which compmmatioa should be 

required? 

Compensation in the non-owner residential setting is 

appropriate on a limited basis. 

Some properties own the wiring on and inside their property. 

This asset is sometimes sold outright to a provider. Property 

owners should have t he  right to sell their property for fair market 

value, even if the  property is w i r e s ,  

10 
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Some owners charge a fee to lease space to telecommunications 

providers. This should1 be preserved. 

Lastly, many property owners charge a fee to telecommunication 

companiea to cover the  cost of maintenance and repair ,  or to 

indemnify f o r  damage. T h i s ,  too, should be preserved. In the 

alternative, a bond shculd be required. 

111. COnClUSiOA 

Direct access seeks tq open competition for telephone service 

to residents of apartment communities. However, direct access is 

not necessary in the  non-owner residential market because 

competition already exist% in t h i s  market. It would create chaos 

on apartment properties as residents move in and out .  It will lead 

to a deterioration in service and an increase in cost  f o r  

residents. It will v.iolate private property rights. The FAA 

opposes direct access in the non-owner residential setting. 
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ark 

bundled phone and 
cable wires and 
security wires 
electrical wires in 
conduit 

- 

and security 
wires - part i i  
conduit (left 
side of door) 
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bundled phone, cable 
and security wires - 
note multiple w i r e s  
running through eaves 

poor exterior cable 
installation - draped 
on outside of building 
by installer 
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Intermedia Communications, Inc. 



-_ 
In re: Undoeketed Special  Project 1 DOCKET NO.: 980000B-SP 

.-. 1 = I --u to Customers in Multi-Tenant 1 FILED: 7-23-98 2 c, 7 b  ,- 
xp c,' 

1 :-- : 1 7' # . =  c.4 . a f2 
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-5 -h 
0 2  e -a 

by Telecommunications Companiaa 

Environments. 
17 

c- 

7 -  fNTEBMJmfA C-CATIONS X 0 . 8  
C-TS ON =TI- ISS'tTpS z *. 

Intermedia Comnunfcations Inc, (Intermedia) hereby s d i t e n  8 
the above-referenced matter its i n i t i a l  conancnts to the issues 

identified by the staff .  

I. 

Yes, compgniea should have access to customtrs/tenanta in 
multi-tenant environments on a competitively neutral basis 
tha t  preaervea tenant choice of carriers and that does not 
violate the owner'r3 property rights. ACCeS8 should not cause 
any permanent changes to the property, create safety problems, 
interfere with management functions, or otherwise compromise 
the owner'a property interests. Where access requires a more 
obtrusive presence, the terms and conditioner o f  that access 
should be negotiated among the interested persohs. 

The Commission should consider the competing interests of the 
property owner, t :he carrier8 and the tenants, as well as 
whether direct acccse is necessary to ensure conpetitive goals 
and customer protection. The Cornismion should recognize, 
however, that the :Legislation referring this matter to it for  
study does not USI? the term "direct access." That term is 
used only in Section 364.339 where the tenant is guaranteed 
direct acceas by the incumbent. The C o d s r i o n  rhould avoid 
pursuing "direct access" for  companies a8 the legislative 
goal, but rather focus on asmuring all companies aceeas that 
promotea competition, protects consumere, and honors private 
property rights. 
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f 8 C u i t f @ # ,  d 8 t i r t q  f a C i I i t k + 8 ,  #wrd t-t I @ N i C m . ,  
othar? 

"Multi-tenant environment*' should be defined to include 
residential environments, commercial environments, 
condominiums, office buildings, new facilities, exist,ing 
facilities, and shared tenant service locations. It 
should not be defined to include call aggregatorr and 
locations serving transients (payphones1 . 

B. 

c. 

0.  

What talmcarunuaicrtionr rmrrticam 8hould ba includad i a  
"dirrct uccm18~~ A.m. , baric local arn ica  (Sactioa 
364.02(2) ,  B . P . 1 ,  Xatarrr+t acca8m, video, data, 
rrtmllitm, othmr? 

Companies providing services that qualify under Chapter 
364 as intrastate telecommunicationg services should be 
allowed appropriate access to tenants. 

Please see response to Issue I. 

The Coramimerion definition should be dropped in favor of 
the federal MPOS. Moat states  have already adopted the 
MWE and it creates consistency across the board. 

Please B e t  a n s w e r  to f above. 
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B . ~ a a 4 d  00 youtr anmr to farnus 11.g. abovr, are t h r m  
itut&ca. in w h i c h  campaamation mhould be rquitad? If 
yam, by w b ,  to w m ,  for what apd how f m  c0.t to be 
datamiad? 

Please see answer to f above. 

a. What i a  necerimary to prmsrwu tha integrity of 39115 

Companies shmould have access to customera/tenants in 
multi-tenant environments in a manner that does not 
compromise the integrity of E911. The best method for 
preserving the integrity E911 may vary with the 
circumstancea, and thus should be negotiated among the 
interested persons. 

1x3. O t h a r  f m r u m r r  Not C!ovmrrd in f and IT. 

Intermedia is willing to address other concerns as they arise. 

Respectfully submitttd, this 29th day of July, 1998. 

/%A /&d&+ 
Patrick Knight iggin 
Wiggins & Villacorta, P.A. 
2145 Delta Boulevard (32303) 
Suite 200 
Post Office Drawer 1657 
Tallahassee, Flor ida  32302 
(850 )  3 8 5 - 6 0 0 7  Telephone 
( 8 5 0 )  385-6008 Facsimile 

Counsel for Intermedia 
Comunicationa Ine. 
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Sprint-Florida, Inc. and Sprint Communications COmpany, L.P. 



AusmY & MCMULLEN 
ATTClRNEYS A N D  COUNSfLORS AT LAW 

July 2 9 ,  1 9 9 8  

Ms. Blanca S. Bayo, Director 
Florida Public Service Commission 
2540 Shumard Oak Boulevarb 
Tallahas see, Florida 3 2 3 9 9 - 0 8 5 0 

Re: Special  Project No.. 980000B-SP 
Access by Telecommunications Companies 
To Customers in Mufti-Tenant Environments 

Dear Ma. Bayo: 

Enclosed f o r  f i l ing  in the above-referenced special pro jec t  
is the original and fifteen (15) copies of the Positions on 
Issues of Sprint-Florida, Ine. and Sprint Communications Company 
Limited Partnership + ;4 diskette  w i t h  this document in Microsaft 
Word 97 format is also enclosed with t h i s  letter.  

Please acknowledge receipt and filing of t h e  above by 
stamping the duplicate copy of t h i s  l e t te r  and returning the same 
to this writer. 

Thank you for your assistance in this matter. 

Enclosure 

155 



BEFORE FLORfaA PUBLIC SERVICE COMMlssIOpJ 

Docket No. 98oooOB-SP 
Filed: JuIy 29,1998 

1. 

Act of 1996 (“19% Act”)’ tenant envimmneng (WIT). The goah ofths Tel- 
* .  

I57 



Prior to 1995, tbt Florida Public Service Commission had complete authoriv to h i d e  

geographic area Congress and the Florida Legis- did not invite competition into the local 

(colectivtly “~audlords”) codd assume the bistoricaJ role of the FPSC by deciding which d e r  

s m c s  an MTE through contract or othcwisc. Rather, by enacting 47 U.S.C. 3 251(a)(4), which 

addresses conduit, and thc other provisions of the 1996 Act, Con- designed a system where 

ory, mmpctitively n e u d  carriers could compete for end user customers on a non-dismmmat 

- 

. .  

basis. 

. .  This kind of competitive environment rapires nan-di- equal access by 

c d c a t e d  carriers at some point on or at the premises of an MTE? To d o w  othemise would 

subordinate the in- of end USCT customgg and the developmmt of competitive local 

exchange markets to the landlorcis. SpMt supports an appmach ?a MTEs that balances the 

intcrcsts of affected partiis, promom competitiw and cncalragcs the development of new 

technology and scivices by c e c a t e d  carrim. 

158 
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TI. wb8t must be considend In determining whether telccommunicadoos 
c o w  shoattd have dInct a- to costumers in rnulthtemnt 
tavironmtnts? 

A. 

Politian: Zn gm- the term 'WTEw should be broadly d e h d  to include alI 'YtCnant" 

situatiom, whder residential OT commda! or single or multiple building; howma, it should 

not inciude 'bamitransients" and certain other sharing arrangements. The &hition should include 

and other obaring arrangements, the Commission should adopt the d g  it used in the 1980s 

are resident in the W t y  for &art periods of time and would h d  it hprachd to obtain service 

in rhcir own names for that.short period of time. 

B. 

3 
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“direct aced' white including others would appear to violate the pmcompetitive, no119 

discriminatory h e w o r k  caruemphd in the 1996 Act and the 1995 Amendments to chapter 

364, Florida Statutes. 

C. In promoting P compedtiw market, what, if any, rtstridons to direct 
accm to customera i m  multi-tenant environments should be 
considered? In what insbnccs, If any, would erclusiomry contracts 
be appropriate and why? 

Restrictions to d k t  access to customers in an MTE should only be allowed upon 

a compeUing showing that the d c t i o n  is in the public interest. Whether accomplished by new 

legislation or rule3 adopted should be strang rebuttable presumption 

that any arrangement whereby a tckmmmdc&oiis carries gets exclusive use of private 

buddhg riser space, wndui& asanmts, closet space, and the like, is antilcompetitive and 
7. 

unlawful. b y  other result would be inconsistent with the M e t h i v e  purposes behind the 

1996 Act and the 1995 kndrnents to Chapter 364, Florida St&t#. 

D. How shouid ‘demarcation poke be defined, Le., errmeat PSC 
defhition (Rnh 25.4.0345, FAC.) or f d e d  MPOE? 

Pwitian: Developing a new &hition of “demaacdon point” is important to a meaningful 

amounts of wires, cable and other equipmmt beyond the ’on point needed to s w e  

customers. FPSC’s current d- ‘on point d e  g m m y  placeg the dunarcation point closer 

to the cugtoma and minimha landlord rcqmnsibility and control o v a  @om of the 
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E. 

1. 

5 
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2. The 1996 Act and the 1995 Amendmeots to chapter 364, Florida Statutes, were 

inteaded to promote competition, CompetztiOn is intended to help consumers. 

SolutionS to WIT problems that ham competition also harm consumers and 

should be avoided. 

rules that govern their activities. Far e x ~ k ,  chapter 83 of Florida Statutes 

statlltts that regulate land we, Cornmereid developmeat, condominiums and other 

areas that are bphcatui ’in an MTE. Most cities and counties have a building 
., - 

code, and there is an effort ongoing to developing minimum state building codes. 

As the Conmission develops its m c n d & o n s  to the Legislature, it should 
8 

other than chapter 364. For example, it may be app- to recommend 

changes to the building code to establish minimum s t a d d s  for the provision of 

conduit and riser space, lighttaing protection and otbg similar matters. Likewise, 

if Landlords demand wn-1 of telccommunicationS fadties on their property, it 

may be neem to amend Section 83.67(1), Florida Statutes, to prevent 

Lsndlords ftom disconnecting teltcommunications seniccs to non-paying tenants 

as a m  to paymcnt of r e a  

4. UaivGRal h c e  is an important public policy goal. To this end, the Florida 

LtgiSiatm codified the concept of carrier of kt resort ( T O W )  to enswe that 

alt q-ed consumers would have access to teltcommuniCations scNiccs. 

6 
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5. 

6. 

scryices uinhabitablc It is in the mumti of Idlords and &crs to 

monopoly -11 o v a  the faEititiGs on needed to m e  end user 

tory basis with other . a .  

the obligation to intemxmect on a no114 

F. Based om1 your answer to h u e  Le, above, am them instpacm in which 
eompen88tirOn should be requhd? , If by whom, to whom, for 
wh8t am1 how iS cost to be dctttmiPd? 

7 
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companis have not been required to pay c o m ~ o n  to place faeiiities &om the property 

bolmdzuytotbc- 'on point, and it seems a b m d d y  c l m  that the 1996 Act was not 

and existing facilities cannot be used by the carrier to p v i d e  that scrrice, the casts of ktalling 

the necessary facilities at the property should be included in the rental charge or allocated as a 

matt= of separate contract betwttn the landlord and tenant, but should not hvohe the carrier. 

Unless they can recover these costs from the customer requtsting the scrviee, forcing easriers to 

pay these costs creates in implicit subsidy in favor of MTE teaants. 
0 

G. What is ntcessnry to preserve tbc inttgrtty of E911? 

Positfon: 

sphfic E91 1 probluns at MTES, but 

arc identihd during the workshop. 

The integziw of E911' at W%s should be m c d .  Spnnt is not aware of any 

the right to comment firrther iftedmicd probltms 

II. 0th- issues not c u v e d  in 1 and 2. 

If an interested partfcipant &h= to dhmm any Issue not specMcally 
ddin#tcd &ov& they m y  do so wherever they deem appropriate or as part 
of h e  3. 

8 
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Commumity Associations Institute 



BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In Re: Issue Identification Worlkshop 1 
For Undocketed Special Project: 1 Special Project No. 98OOOOB-SP 
Access by Telecommunications Companies ) 
To Customers in Multi-Tenant 1 
Environments I 

COMMENTS 

Pursuant to the Notice of Sec0n.d Staff Workshop issued July 14,1998, the Community 

Associations Institute (“CAI’? respcdully submits the following Comments in the 

above-referenced docket. CAI, which represents condominium, cooperative, and 

homeowners associations and dieit homeowners and professionals, respectfully requests 

that the Florida Public Service Commission (“Commission”) r e a  from supporting 

forced entry to cornunity association property by telecommunications service providers. 

Such forced entry would constiitute a taking of private property prohibited by the United 

States and Florida Constitution!$ and damage community associations’ common and 

individually-owned property. Such an approach is also unnecessary, as the competitive 

telecommunications marketplace is providing incentives for community associations to 

choose multiple providers. The: Commission should refrain from impeding the growth of 

this competitive marketplace by proposing forced entry. 

INTRODUCTION 

CAI, through its Florida Legidative Alliance, represents Florida’s condominium 

associations, cooperatives, and homeowner associations. Approximately 1 1,000,000 



individuals reside in more than 55,000 associations throughout the state. Many of these 

citizens participate actively in CAI’s nine Florida Chapters. Nationally, CAI provides a 

voice for the 42 million people who live in over 200,000 cornunity associations of all 

sizes and architectural types throughout the United States. In Florida and nationally, CAI 

represents this extensive constituency on a m g e  of issues including taxation, badmptcy, 

insurance, private property rights, telecommunications, fair housing, electric utility 

deregulation, and community association manager credentialing. CAI also has extensive 

community association homeowner and manager education programs. In addition to 

individual homeowners, CAI’s multidisciplinary membership encompasses community 

association managers and management h n s ,  attorneys, accountants, engineers, 

buildeddevelopers, and other providers of professional products and services for. 

community homeowners and their associations. 

In order to fully address the issues presented in this Notice, it is necessary to explain the 

legal basis for and governance structure of community associations. All community 

associations are comprised of property that is owned separately by an individual 

homeowner and property owned in common either by all owners jointly or the 

association. There are three legal forms of community associations: condominiums, 

cooperatives, and homeowners associations, which differ as to the amount of property 

that is individually owned. In condominium associations, an individual owns a particular 

unit; the rest of the property is owned jointly by all unit owners. In cooperative 

associations, the individual owms stock in a corporation that owns all property; the stock 

ownership gives the individual the right to a proprietary lease of a unk In homeowners 
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associations, an individual owls a lot; the association owns the rest of the property. 

Generally, an individual owns less property in a condominium than a homeowners 

association, while there is no individual property ownership in a cooperative. Therefore, 

while individuals do own or use property in community associations, they do not fully 

own all property in the associalion. community associations either own or control 

association common property, using and maintaining this property for the benefit of all 

association residents. 

In contrast to most other multi4enant environments, individual homeowners have 

ownership rights in community wciations. B y  virtue of their ownership, they have the 

right to vote for and seme on the board of directors that governs the association. 

Therefore, community association owners have a direct voice in the governance of their 

association, including determining the use of common property and the selection of 

association sentices and servici: providers. 

I. Telecommunications Seiwice Providem Should Not Be Granted Forced Entry 

Rights To Coimmuaity Association Common Property 

Many telecommunications senrice providers have requested the right to force entry onto 

community association common property in order to install and maintain 

telecommunications service equipment. Granting forced entry would violate the United 

States and Florida Constitutions, damage association common pmoperty, and hinder the 

growth of a competitive telecommunications marketplace. 
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A. Grantina Forced Entw Would Be An Unconstitutional T W  

In this proceeding, telecommunications sewice providers are requesting that the 

Commission permit entrance to property for installation of telecommunications 

equipment, regardless of the property owner’s consent. This request would constitute a 

taking that would be prohibited by the United States and Florida Constitutions unless just 

compensation were provided. 

The statutory scheme proposed bydhe telecommunications service providers in Florida is 

the same as that invalidated by the United States Supreme Court in Loretto v. Manhattan 

TeleurornDttx. In Loretto, the Supreme Court invalidated a New York statute that forced 

a landlord to allow a cable provider access to property in order to install wiring. The 

Court ruled that that installation amounted to a permanent physical occupation of the 

landlord’s property, which was deemed to be a taking of private property.’ The Court 

further reasoned that permanent occupancy of space is still a taking of private property, 

regardless of whether it is done by the state or a third party authorized by the state.3 

The Loretto analysis applies to community associations in the situation proposed by 

Florida telecommurrications sewice providers, since community associations (or all unit 

owners) own the common property to which telecommUnic8tiom service providers are 

seeking access. Therefore, any forced entry to common pmoptrty promulgated by the 

’ 458 US. 419, 102 S. Ct. 3164,73 L. Ed. 868 (1982). 
Loretto, 458 U.S. at 426. 
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state, of Florida would be a taking. 

Forced entry propo~als would edso violate the Florida Constitution. Article 10, Section 

6(a) states: “No private property shall be taken except for a public purpose and with full 

compensation therefor paid to mch owner or secured by deposit in the registry of the 

court and available to the ewer.'' Forced entry proposals cannot meet this provision, 

since they do not sewe a public; good, they only support the business plans of 

telecommunications service provideis. 

In similar proceedings, both tht: Federal Communications Commission rFCC’7 and 

other states have recognized the constitutional defects inherent in any forced entry 

scheme. Florida should follow these examples and refrain fmm mandating forced entry 

to common and other private property. Florida should not grant telecommunications 

companies a special statutory or regulatory privilege to take private property for their 

economic gain. It is unnecessary and inappropriate to limit the rights of community 

associations and their residents simply to advance the business plans of various 

tdecommunications providers. 

B. ReauirinnFotc ed Entrv Would Damaa e Commdtv Association Common % O W  

In addition to the constitutional infirmties posed by forced entry proposals, there are 

many practical problems that would be caused or exacerbated by these provisions. Under 

Lorctto, 458 U.S. at 432, n.9. 
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forced entry, teleco&unications service providers would have no incentive to refrain 

from damaging common property. Forced entry schemes also do not recognize the 

limited amount of space available for telecommunications equipment installation in 

community associations. 

In the current marketplace, community associations are able to choose 

telecommunications service providers that will not damage common property during 

equipment installation and maintemhce. Forced entry would allow all 

teiecommunications service providers access to common propem, regardless of whether 

they damage the property. Further, forced entry eliminates the incentive to protect the 

physical integrity of common property, for telecommunications service providers who do 

cause damage cannot be barred h m  common property. 

With multiple service providers having the unrestricted right to enter common property, 

the potential for damage to common property and telecommunications equipment would 

increase exponentially. Since multiple providers would often be using the same portions 

of comm~n property, it is conceivable that the same portion of common property would 

be damaged, restored to some extent, then damaged again by another service provider. It 

is also conceivable that a new service provider would damage a previous provider’s 

telecommunications equipment during installation, with either or both prwiders holding 

the association liable for damages. Forced entry would not allow associations to 

coordinate installation in order to minimize disruption to common property, 

telecommunications equipment, and association residents. 

1 72 6 



Community associations lose heir ability to control common property under forced entry, 

diminishing asssociation ability to protect resident safety and secutity. Community 

associations are often ultimately responsible for the activities that occur on common 

property. If  telecommunications Service providers damage common property or injure 

association residents, community associations may be held liable without having had the 

opportunity to limit the risk of damage or injury before it occurred. Attempts to hold 

telecommunications service provideis liable for any damage caused wouid be expensive 

and burdensome. 

I 

Forced entry proposals also ignore the space limitations inherent in every association 

building or property. Real estate is a f ~ t e  resource and common area space is almost 

always limited. It is nearly impossible for community associations to accommodate an 

unlimited number of providm;. Therefore, forced entry may cause telecommunications 

service providers to compete with each other to install wiring in as m y  buildings as 

possible before all available space is occupied. This rush to occupy space may result in 

poor quality installations or increased damage to common property. 

Forced entry proposals ignore the governance structure of community associations. 

Community association homeowners, through their boards of directors, select the 

telecommunications service providers that will seme the association. They choose 

service providers who will provide high quality, low cost Service without damaghg 

common or individual properly. Forced entry will eliminate this ability, so ha? 
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association homeowners will be required to accept any terms dictated by service 

providers who cannot be excluded from the property even if they provide low quality, 

high cost service or damage property. Community association homeowners choose to 

live in associations because they desire to have some control of the governance of their 

communities; forced entry eviscerates this community governance. 

Since forced entry would eliminate community associations' abilities to control 

telecommunications equipment instahtiom on common property, association risks and 

liabilities will escalate. Forced entry proposals dismiss these increased risks and 

liabilities, Forced entry proposals,will not increase competition, but will harm 

community associations and their residents. For this reason, the Commission should 

reject any forced entry propod. 

C.  The Telecommunications Marketdace Is Effectivelv Promotina ComW 'tion Without 

Forced E n w  

Many telecommunications sewice providers claim that forced entry is necessary to 

promote cornpetition. Nonetheless, growth of competition in the current marketplace 

belies that assertion. Instead of iacreasing the number and quality of service providers in 

the marketplace, forced entry will actually hinder the growth of competition. 

Forced entry proposals permit teiecommunications service providers to have access to 

private property regardless of the quality of their service. Community associations 
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cannot exclude providers of low quality service from their property. Therefore, there is 

no incentive for providers to improve their smice. 

Telecommunication service pmvider knowledge, expertise and reputation wiII vary 

tremendously if forced entry isl established. To ensure that community association 

residents receive dependable s~wice, asissociation boards of directors must be able to 

weigh factors such as a pr0vidr:fs reputation when allocating limited space to 

telecommunications compaaiea. TIiis is imperative if residents are to have a variety of 

dependable telecommunications options. Forced entry eliminates these selection 

options, forcing associations tcl acoept service from any provider regardless of its 

reputation or experience. 

For the reasons listed above, thle Commission should not support forced entry proposals. 

Such proposals would require imconstitutiod taking of common property, damage 

common property and increase the risk of injury to association residents, and hinder 

effective competition in the telecommunications marketplace. Access by 

telecommunications companies to community association or other property should not be 

regulated by the state but should remain a function of the marketplace. A 

telecomrmications provider's access to community associations is based on the auality 

of services it provides and the !demand for those services. A reputable provider with a 

quality service will be competitive in this environment and the state should encourage 

such competition rather than a ~ a t e  artificial markets for providers seeking to avoid it. 

c 
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The state of Florida should refrain from supporting the crextion of such an artificial 

market. 

U. Forced Entry Parameters 

The Commission raises several important issues for consideration regarding forced entry 

parameters and has pointed out many of the difficulties inherent in forced entry 

legislation. Therefore, the Commissiori should refrain from supporting any forced entry 

initiatives. 

A. “Multi-Tenant Environment” Should Be Rroadlv Defined 

Regardless of whether a building is residential or commercial, Ieased or owned, or 

organized as a community association, forced entry proposals have the same effect: they 

eviscerate control over private property to the detriment of property owners and tenants 

alike. Forced entry should not appljl to any multi-tenant environment. 

c. T h h  tBe  tected 

Coninunity associations must control access to common property for any equipment 

installation and maintenance. Without control over the means, method, and location of 

telecommunications equipment installation, and control over the timing of access to 

common property, community associations will not be able to minimize the risks and 

liabilities. Community associations must regulate the timing of telecommunications 
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sewice provider pkonnel access to c~mmon property. Community associations must 

maintain their rights to e m :  that any instalIation of telecommunications equipment 

occurs in a location and in a nmmer that will be least disruptive to the association, its 

residents, and the equipment of other telecommunications m i c e  providers. Community 

associations must also be able: to bar telecommunications service providers from their 

property- 

In some circumstances, exciwionary contracts would foster competition. Community 

associations could promote calmpetition among various service providers by offering 

exclusivity as a term of a service sontract. To obtain the contract, telecommunications 

service providers would be required to demonstrate that they could provide high quality, 

low cost services. Under forced entry, m such demonstration is necessary; community 

associations must permit access to every provider, regardless of price or quality of 

service. In addition, service providers with access to the property would be required to 

maintain or improve the quality of sewice, knowing that community associations could 

terminate access to the property. ExcIusionary contracts could often increase competition 

among telecommunications sewice providers. 

In some situations, in which a telecommunications service provider would have to install 

new wiring or substantially upgrade existing wiring, an exclusionary contract may be the 

only incentive for the provider to expend the necessary resources to complete the project. 

Community associations shou.ld be able to retain the option of offering exclusionary 
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contracts to a m c t  such capital investment. Forced entry would eliminate the abiiity of 

certain associations to obtain any service if exclusionary contracts were prohibited. 

The FCC is currently considering many issues relating to the continued enforceability of 

exdwionary contracts. The Commission should refrain from making any decisions on 

these issues until the FCC completes its review. 

D. The Demarcation Pobt Should Be Set At The Minimum PQht of Enm 

Any demarcation point established by the Commission should be at the minimum point 

of entry (MPOE), as defined by the FCC. This eliminates the confusion between federal 

and state standards. 

E. 1. Communitv Associations Have Obliaations To Maintain Comma n Protltrtv 

Community associations exist to maintain and preserve the value of both individual and 

association common property. I f  common property is damaged, associations are IiabIe 

for the damage and repair cost. To protect common property, community associations 

must be able to control access to that property. 

In many community associations, the association owlis the common property. One of the 

inherent rights of property ownership is the right to exclude unwanted persons from that 
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property. Forced entry would lerode that fundamental property right, for the benefit of the 

business objectives of telecommunications service providers. 

E. 2. Communitv Association Hornown ers Govern The 1 Jse Of Common Promrtv 

Since community association homeowners vote for and sewe on governing boards of 

directors, they control the operrations of the association. When the board of directors 

selects telecommunications service providers to serve the association, it does so on behalf 

of all association homeowners. Therefore, all homeowners have a voice, either direct or 

indirect, in the selection of telecomunications service providers. Forced entry 

proposals do not increase the availability of desired telecommunications service to 

community association homeowners, since they already select the desired providers. 

The cmmt housing marketplace is very competitive. One of the reasons homeowners 

purchase in a community association is the quality of the ammities offered by the 

association. In order to remain compctitive and attentive to their residents, community 

associations want to ensure that numerous telecommunications services are, available to 

homeowners. As the demand for innovative services grows, community association 

boards of directors will respond to those demands and permit additional 

telecommunications service providers to enter onto association property. The 

development of new technology and services will ensure that community associations 

offer competitive tekcomunications service options to their homeowners, without 

eroding control over common 13roperty. 

13 
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E. 3. Telecommurrr 'cations Service Providers Have No Access & '&t to Common 

ProDertv 

Notwithstanding the assertions of various telecoxnmUnications service providers, they do 

not have the right to enter onto common prop- and use it to increase their profitability. 

Telecommunications service providers neither oWri nor maintain common property. 

They are for-profit businesses. Therefore, they cannot assert any rights to common 

property, nor should they be able to do so. 

Once telecommunications service providers have been invited onto common proFrty, 

they have obligations to community associations to minimiZe any disruption to common 

property and association residents. If damage is done on common p r o m ,  service 

providers are liable for any repair costs. While telecommunications service providers 

often retain ownership and control of telecommunications equipment, and obtain 

easements to perform necessary maintenance, these rights do not provide them witb 

unfettered access to and control of common property. The conduct and operations of 

telecommunications Service providers on common property are and should continue to be 

governed by freely negotiated contracts between community associations and 

teIecommufiications Service providers. 
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F. ' n ould Be Freelv Negotiated 

As currently occurs, any compensation to be provided community associations for the use 

of common property should b freely negotiated between telecommunications service 

providers and community associations. The state should not intervene in this pmess. 

In addition, telecommunications service providers should ke required to indemnify 

associations for any property clamage or personal injury that may be caused by the 

installation or maintenance of telecommunications equipment on common property. 

Community associations shoulld npt be required to bear the expense of repairing damage 

caused by equipment installed without their consent. 

Conclusion 

Due to constitutional, practical, and economic impediments, the Commission should 

refrain from supporting any forced entry initiatives. Forced entry would constitute a 

taking of community association common property, forbidden by the United States and 

Florida Constitutions. F o r d  entry would eviscerate control over and increase the 

exposure of association common property to damage and disruption due to the entry of 

uninvited service providers onto association property. Forced entry would also impede 

the development of the teltcormunications marketplace, since swyice providers would 

not be required to develop new technology or pricing in order to gain access to 

community associations. The Commission should explore other options for promoting 
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the development of the telecommunications services marketplace, for forced entry wiIl 

only hinder that development. 

CAI appreciaws the opprhrnity to present its testimony before the Commission. 

Respectfully submitted, 

Community kssociations Institute,Florida Legislative Alliance 

Rodney D. Clark 
Vice President 
Government & Public Affairs 
Community Associations Institute 
1630 Duke Street 
Alexandria, VA 223 14 
703 -548-8600 
f a  703-684-1581 
Rclark@,caionhe.org - 

Lars E. Howley, Esq. 
Issues Manager 
Government gE Public Affairs 
Cornunity Associations Institute 
1630 Duke Street 
Alexandria, VA 22314 
703-548-8600 
fax 703-684- 1 5 8 1 
I+howlev@caiodine.org 
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1. 

ACCESS BY TELECOMMUNICATIONS COMPANJES TO MULTE 
TENANT ENVIRONMENTS 

b. If 2m;eSs" mearw ph- entry into the building, it should only 
be as 8 resutf d a relatimship b e M m  the 
p m  owner and the tekanmunieatims provider. This is 
m j a l l y  important if the mer is required to provide 
spzm3 andlor unlimited entry. 
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II. 

e. It is also impwtant for the Commission to &mine what they 
mean by 'nondiscriminatory" access to the property. 

A. 

Any facility eontaingd in a single building or internal mnplex of buildings 
under a single awnaship. Residential fadlities should be 
d;;rssified separatdy. There am spmal eonsideratims that are 
unique to apartments, mdo's and mop's. 

6. 

C. 

0. 
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E 

These individuals should have unabridged rights to 
eonfrd us8 d t w r  proparty. 

They have rights subm to their cmtracts with the 
‘property mwAmdld. (the tenant can make the 
teleawnmunWons provider a subject of their 
eon- with the M e r  if n v )  

Compensations sholuld be required for: 

d. AAer-trour cosfs for building sear@, maintenance, &c. 
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BEFORE THE FLORIDA PU5LIC SERVICE COMMISSION 

Access by Telecornmunicatioins Companies } Special Project No. 9800006-SP 
To Customers in Multi-Tenant Environments) Filed: July 29, 1998 

COMMENTS OF GTE FLORIDA INCORPORATED 

These are GTE FlOridia Incorporated's eomments on the issues identified in this 

proceeding. 

Issue I: In general, should telecommunications companies have direct access to 
tenants in nwlti4enant envinmments? Pfeasa explain. (Please address what need 
there may be for access anid include discussion of broad policy considerations). 

G W :  Yes. Certified telecommunications companies should have direct 

access to tenants in a multi-twiant'mirnment  he muiti-tenant location owner manages 

aceess to an essential element in the deiivery of telecommunications to the tenants, and 

telecommunications is essenaial to the public welfare. The Owner should therefore be 

required to permit certified telecommunications companies access to space sufficient to 

provide telecommunications !service@ to tenants. 

Issue II: What must be considered in determining whether telseommunicationr 
companies should have dir'bCf access to tenants in multiltenant environments? 

A. How should "muMlterwtt" be defined? That js, should it inetude residential, 
commercial, transient, call agqmgatom, condominium, office buiidlngs, new 
facilitIe8, existing facilltle+,, shared tenant services, other? 

G E S  RESPONSE A multi-tenant location should be defined as a building M continuous 

property (Mi& may be transversed by public thoroughfares) that is under the control of 

a single owrrer or mamgmertt unit with mom than one tenant that is not affiliated with the 

owner or management unit. Multi-tenant environments include both new and existing 
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facilities such as multi-family residential apartment buildings, multi-tenant commercial 

office buildings, existing shared tenant service locations, condominiums, town houses or 

duplexes, campus situations or business parks, shopping centers, and any other facility 

arrangement not dassified as a single unit GTE believes, h w e w ,  that call aggm$lators 

should not be considered to present a multi-tenant situation for purposes of this inquiry. 

Call aggregators are different from the othef situations listed above in that they sew9 

transient populations and there is no end user tenant to whictt the telecommunications 

company may connect. 

8. What tdecommunieations~rvic88 should be included in "direct acc8dg, ].e., 
basic local service (Section 364.02(2), F.S.), Internet access, video, data, satellite, 
other? 

GTFS RESPONSE : Tdemmmunications sewices that comprise "direct access" shouid 

include the network a w s s  functions that are enjoyed by and currently available to the 

vast majorrty of Floridians (and Americans) today-k., basic ioeal service. While 

technology and regulatory changes am rapidly mating new opportunities for all 

customers to benefit from a vast a m y  of servicas over existing and new 

telecommunications infrastruehrrer( s), there is considerable uncertainty about the precise 

form the emerging telecommunications infmstmcture(s) may take. 

With regard to the issue at hand, it is not certain whether multi-tenant 

telecommunications markets will be sewed by copper wire, coaxial cable, highccapacity 

optics, wireless, satellite, or hybrid combinations of these and other technologies. 

Sirnilariy, it is unknown what mix of services customers in various muiti-tenant facilities 

2 
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wnt or m i d  be willing to pay for. Tenants' rights of direct access should therefom be 

defined in a d  with the existing, statutory basic senrice definition, rather than including 

items like Internet aeeess, video, and data. The Commission (of the Legislature) always 

has the option of expanding the scope of d i m  access as t-nologies and demand 

become better defined. 

C. In promoting a competltive market, what, if any, restrictions to direct aceems 
to customem in multi-tenant environments should be considend? tn what 
instances, if any, would exclusionary contracts be appropriate and why? 

GTFS RESPONSE: Any restrictions on direct access should be strictly constrained to 

reasonabie security, safety, ,apgeafance, and physical space limitations. If space 

canstmints do exist, an owner should be permitted to limit the number of 

teimmunications mpanies that have direct access. In cases where space is limited 

and several telecommunicatiaos companies seek aceess, each company that requests 

direct - should be required to prove that a bona fide customer service request exists 

to just@ requested space, This requirement is n-ssary to prevent firms from obtaining 

space in order to e r a  artificial barriers to entry. 

for a number of reasoiis, GTE does not believe that exclusionary contracts are 

ever appropriate. First, each tenant should have the right to chme a 

telecornmunieations company (or companies). Second, if: the Commission adopts the 

FCC's minimum point of entry (MPOE) regime, the location's demarcation point will be 

readily accessible to new entrants, which will effectively facilitate intra-location 

competition. Third, the FCC has ruled under the MPOE policy that the ineumbent local 

3 
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exchange cattier owns existing inside wiring, but does not eonttoi the use csf the wim. 

Therefore, a n w  entrant has the opbm of using existing intra-location cabling, if suitable, 

or installing new cabling. This option facilitates the new entranfs ability to enter the 

market and argues against empioyment of exclusionary contracts. 

If the Commission or Legislature, however, permits exdusive contrada, it must 

recognize the effect of this policy on existing carrier of last resort obligations. If multi- 

tenant location owners are permitted to negotiate exclusive agreements, then for all 

praciical purpuses, the Commission (or Legislature) will have concluded that the carrier 

of last resort concept does not apply for multi-tenant locations. 

0. 
254.0345, F A G )  or federal WOE? 

How shwld *demardion point" be defined, Leq cwrent PSC definition (Rule 

GTFS RESPONSE: The Commission should adopt the FCC's MPOE demarcation point 

Mnition as darifed and mended in CC Docket No. 88-57, Review of Sections 68.104 

and 68.213 of the Commissrbn's Rules Concerning Connection of Simple Inside Wring to 

In this docket's Order on Reconsideration, Second Report and Order and Secand 

Furt)ler Notice of proposed Rulemala;ng,f the FCC found that ' the demarcation point for 

multiunit installations must not be further inside the customer's premises than [twelve 

' R e v W  of $&don 68.104 and $8.213 of the Commission's Rules Conesming Connection 
of Simple Ins- Wln'ng to the Telephone Network and Petition for Modifiaibn of Section 68.213 of 
the Commission's Rules filed by the Uectranic Industdes Assodrtbn, Ordur on Recansideration, 
Second &?port and Order and Second Furtfier Notics of Proposed Rubmaking (FCC 97-209),12 
FCC Rcd 11897 (released June ?7,1997)(1997). 
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inches] from where wifing enters the customer's premisesm* ,'or as close thereto as 

practicable."i This MPOE policy arose from the FCC's concern that carriers could 

establish a practb of loeating the demarcation point wll inside the custornefs premises. 

This would result in leaving a potentially substantial run of cabling inside the premises on 

the carrier's side of the dem;areation point. The FCC found that this practice would 

prevent customer a m s s  to wiring within their premises, and would interfere with 

customers' ability to connect simple inside wiring to the network because astomem are 

not pemritted to sass wiring on the carries side of tbe demarcation point. The pradim 

would also grant a single telephone company an exdusive franchise for a portion of intra- 

location cabling, thereby leacling to contention among competing telecommunications 

companies over terns, conditions, and prices. 

Finally, if the Commission moves from its maximum point of entry policy to an 

MPOE rqirne, the lLEC must be ensured full recovery of its investment in the affected 

facilities. 

E. 
privileges, responsibilities, of obligations of: 

With respect to amid, physical access to property, what are the rights, 

(1) landlords, ownmrs, building managers, condominium associations 

GTFS RESPONSE Assuming1 the Commission adopts the FCC's MPOE poliey, in new multi- 

tenant IOCation~, the I- 01- (or possibly the tenant) is responsible for the placement 

of inside wire cabling from the demarcation point to the tenants' locations. Construction, 

Id.at 11909. 
Id. at 11909-11910. 
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opcrration, maintenance of wirin$ and quipmmt, and service quality on the owner's side of 

the demarcation point are She responsibility of the building ownef or customer. 

In aXisting multi4mant kations, the point of demarcation would be relocated to the 

minimum point of entry {if adopted by the FPSC) when one of the following conditions is 

fulfilled: 

fh8 building owner or customer asks GTE to move or change the physical 
loeation of the network termination. 

The building owner or customer requires new andlor additional network 
outside plant fadlies. The point of damration for the new andlor additional 
facilities wili be established at the minimurn point of entry upon completion of 
the outside plant work order. 

A new entrant teleocrmmuniations company requests use of the incumbent 
telecommunications company's intra-location cabling. 

(2) tenants, customem, endasem 

GTE'S RES PONSE: The rights, privileges, responsibilities and obligations of tenants, 

customers, and end-users are based upon the contractual agreements between these 

parties and their respective landlords, owners, building managers, and condominium 

associations. 

(3) telecommunications companies 

GTE'S RESPONSE In the MPOE regime for multi-tenant locations, the 

telecommunications company ptaces the minimum amount of network facilities into the 

location, possibly through an easement, and usually to an equipment space or doset in the 

basement or first floor of a building or another defined property point that is generally close 

6 
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to the public right of way. The teiecornmunicstions company is responsible for the 

maintenance, repair, and senria3 quallty of facilities up to the defined point of demamtion. 

The rnulti-tenant location owner (or possibly tenant) is responsible for the installation, 

maintenance, repair, and service quaiity of the inside wiring fmm'that demarcation point 

to the tenants' loations. 

Building acammudatiions and other facilities that are required by 

telecommunications companies in a multi-tenant location may indude conduit from the 

pubtic right of way to a point of demarcation between network facilities and inside wire 

within the building or property, wall space, floor space, equipment closets, commercial 

power outlets (if rebuked), acw%s to ground electrode, and specialized environmental 

conditioning, (e,g., extra air ccinditioning capacity, fire suppression equipment, lightning 

proteetion, semm and iockabte spaee). Telecommunications company personnel should, 

through a- of mntmdual smngement, have 24-hour access to the space for 

repair and maintenance purposes. The quantrty of space needed wili vary widely based 

upon the t y p  of faailty placed (e-g., copper or derived channels), the number of customers 

or tenants served, and the typ,s of services that are to be provided. 

F. Basud on your answer to Issue It. E, above, am there instances in which 
eompensatlon should be required? ff yes, by whom, to whom, for what and how is 
the cost to be determined? 

GTE'S RESPO NSE: No. A multi-tenant location owner should not be allowed to charge for 

access to an essential eiemen,t in the delivery of telecommunications to the tenants. 

7 
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TelecmmmicatioM firms should not be requirsd to pay mutti4enant loeation awners 

for the abilrty to terminate network facilities that are needed to provide SeMw to tenants 

of that multi-tenant loation and that are essential to the public welfare, and a n w s s a r y  

part of the building or property infrastructure. Multi-tenant location owners do not Charge 

dber firms providing essential services (e.& electric, gas, water, and sewage) for the right 

to provide such senrice9. The space used by tebcommunications, eledric, water and other 

essential senrices firms is m m n  area thsrt bgnefit all tenants. This type of m m o n  area 

is analogous to the space required to provide elevator service, stairways and shared rest 

rooms in multi-story buildings. Costs for all types of these and other common areas should 

be recovered from tenants through normal rental payments. 

G. 

GTE'S RESPONSE: GTE offers the optional PBX product PS 911 which provides 

individual station location and automatic number identffication (ANI) within multi-tenant 

What is necessary to preserve the Integrity of €9117 

locations. Other telecommunications service companies in Florida offer this E91 1 PBX 

product with similar features. The ubiquitous deployment of produds with these features 

would presenre the integrity of E91 t in multi-tenant locations. 

8 
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Respectfully submitted on July 29, 1 998. 

By: 
Kimberly Caswell 
Anthony P. Gillman 
Post ofice Box 11 0, F LTc0007 
Tampa, Florida 33601 
Telephone: 8 1 7  3483-261 

Attorneys for GT€ Florida Incorporated 
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BEFORE THE 
Florida Public Service Commission 

Tallahassee, Florida 

In the Matter of 

Access by Telecommunications 
Companies to Customers in 
Multi-Tenant Environments 

Special Projec t  
NO. 980000B-SP 

Teligent, Inc .  (nTeligentll}L hereby submits its Comments in 
2 the above-captioned proceeding. 

f .  fMTRODUCTIOBt 

The 'Florida Public Service Commission (I1Comission") will be 

one of the first State public senrice commissions to consider the 

issue of telecommunications carrier access to tenants in multi- 

tenant environments ( W T E s " ) .  Its analysis and recommendations 

concerning the issues below will be pivotal not only for the 

.Florida Legislature, but also f o r  other  States,  and perhaps the 

Federal Communications Commission. As an initial matter, 

Teligent firmly believes that the Commission has authority to 

fashion rules that provide for tenant access in the absence of 

Teligent is a fixed wireless competitive local exchange 
carrier holding a Certificate of Authority to provide 
alternative local exchange services in the State of Florida.  

2 

Issues to be Considered (issued July 14, 1998) Infssues 
List " )  . 
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legislation specific to the issue.3 Further, in addition to 

rules drafted by the Commission alone, Teligent urges the 

Comission to recommend to the Florida Legislature tha t  tenants 

in MTEs be guaranteed access to their telecomunications carrier 

of choice on reasonable and nondiscriminatory terms. 

In general, should telecommunications companies have 
direct  access to customers in mult i  -tenant environments? 
Please explain. (Please address what  need there may be 
for access and include discussion of broad p o l i c y  
considerations. I 

Y e s ,  telecomunications companies should have direct access 
I 

to customers in FlTEs. Teleconrmunications competition brings 

choices in carriers, lower prices, and innovative services to 

con~umers.~ Yet, one sector of the population is sometimes 

denied these benefits: those individuals and companies located 

in mEs, Florida's pro-competitive telecommunications statutes 

and the federal 1996 Telecommunications A c t  are largely invisible 

to some of these tenants. 

F.S. § 364.01{4) (a} ("The commission shall exercise its 
exclusive jurisdiction in order to protect the  public 
health, safety, and welfare by ensuring that basic local 
telecommunications services are available to &J consumers 

-le and af f o rdable r) ricea . # I )  (emphasis in the state  at r 
added). 

3 

FI. St. S 3 6 4 . 0 1 ( 3 )  ('The Legislature finds that the 
competitive provision of telecommunications services, 
including local exchange telecommunications service, is in 
the  public interest and will provide customere with freedom 
of choice, encourage the introduction of new 
telecommunications service, encourage technological 
innovation, and encourage investment in telecomwnications 
infrastructure. *I 1 . 

4 

-2- 

206 



Traditionally, control  over the ''last mile" was held  by the 

incumbent local exchange carrier ( " I L E C " )  The Commiasion 

implemented rules d e s i p e d  to provide competitive carriers w i t h  

access t o  this last m i l l e  so that consumers could benefit from 

telecommunications c ~ r n p e t i t i o n . ~  In one model - - thar of single 

tenant buildings or homes - -  t h e  tenant or owner of the building 

or home is a l s o  the recipient  of telecomunications service. 

Under this scenario, t h e  decision of whether to offer a 

competitive carrier access ,to- the facility is a function of 

whether t he  individual or corporate tenant/owner wishes to avail 

i t s el f of compet it ive a:L t ernat ives . 
4 

However ,  when a th i rd  par ty  blocks the  telecommunications 

consumer's access to i t t s  desired carrier, it thwarts Florida's 

e f f o r t s  to promote competition. When t h a t  t h i r d  party-is t he  

ILEC, the Commission's unbundling and interconnection rules may 

offer a remedy. Howeve:r, when that t h i r d  party is the owner or 

manager of an MTE, the remedy is less apparent and the 

traditional problem of :Lack of access to competitive carriers 

persists. 

The alternative local exchange carrier ("ALEC") and t h e  

telecommunications consimer may be unable to reach each other 

because the MTB owner ratains monopolistic control over the sole 

m e a n s  of access to the consumer - -  the "last hundred yards" of 

the network. Absent remedial access measures that apply to m s ,  

5 F1. St. § 364.:t6 (providing for interconnection) ; F1. 
St. § 364.161 (providing f o r  unbundling and resale). 

-3- 
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control of even'this small portion of the t e l e c o m n i c a t i o n s  

network has the potential to eviscerate the pro-competitive goals 

of the Florida Legislature and the Commission. 

There is no question that ,  ultimately, t h e  most effective 

competitive entry strategy will wrest control from the l oca l  

monopoly and offer a true alternative to the existing loca l  

network. Facilities-based competition achieves this result. 

Entry strategies re l ian t  upon resale or unbundled network 

elements ("UNEs") o f f e r  improvements for consumers over the local 

monopoly environment. They may even represent itnportant steps 

f o r  competitors toward making facilities-based competition 

possible. However, these strategies, to varying degrees, rely on 

the ILEC network, its costs, and its level of efficiency 6r 

inefficiency. 

By contrast, an alternative facilities-based network places 

far less reliance on the I L K ' S  network. Its independence 

permits it to compete from the fundamental level of network c o s t s  

and efficiencies to offer enhanced quality, innovative services 

and features,  and lower prices to customers Notwithstanding 

The Commission promoted the goal of decreasing ALEC reliance 
on the ILEC network by minimizing t h a t  portion of the ILEC's 
network that an ALEC would have to purchase, By ordering 
GTE Florida to unbundle loop distribution, loop 
concentrator/multiplexer, and loop feeder, it allowed ALECs. 
to deploy some portions of loop facilities themselves 
with their own fac i l i t ies  - -  rather than relying on the 
ILEC's entire loop. 
the Southern States et al., Docket Nos. 960847-TP and 
960980-TP, Final Order 011 Arbitration, Order No. PSC-97- 
0064-FOF-TP (FPSC May 21, 1 9 9 7 ) ;  alsQ AT&T 

TP, 960846-TP and 960916-TP, Final Order on Arbitration, 
Order No. PSC-96-1579-FOF-TP (FPSC D e c .  31, 1996) (requiring 

6 

- -  

pet itiw bv A T&T rommunication!? of 

cat ions of W Sout hem States , Docket Nos. 960833- 
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the  benefits of.resale and WNE strategies, telecommunications 

competition policy requires that facilities-based competition be 

achieved as quickly as possible in order to bring t h e  greatest 

benefit to consumers. 

competitors and regulators will continue to battle the 

anticompetitive incentives of an entity with monopoly control 

over the foundations of the telephone network. 

’Without true facilities-based entry, 

The true facilities-based competitor needs nondiscriminatory 

and reasonable access to tenants in ~ E s  to provide these tenants 

competitive options and to offer t h e m  the  best rates. By 

contrast, a noa-facilitfes-based competitor usually does not 

require independent aced to its customer in an MTE because it 
uses the  fLEC’s fac i l i t ies .  Because tenant access is not-an 

issue for these carriers, t h e  issue may not have been raised as 

often or as loudly as the need f o r  interconnection, unbundling, 

or wholesale discounts. But as facilities-based competition 

grows, the issue of tenant access will affect all n e w ,  

facilities-based competitors - -  and increasingly I t E C s  - -  whether 

they deliver service with copper, fiber, or microwaves. 

The Florida Legislature and the Commission have accomplished 

much in their efforts to br ing  competition to local  telephone 

markets by affording carriers the right to interconnect, lease 

UMEs,  and purchase services for resale at wholesale discounts. 

BellSouth to unbundle loop distribution at the feeder 
distribution interface) . 
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Nevertheless, competitors face daunting installation and access 

costs that incumbents do not face. This disparity, compounded by 

the difficulty f o r  competitors to obtain the requisite access to 

some MTEs, needlessly impairs facilities-based competition to the 

detriment of Florida's consumers, and threatens to diminish 

considerably the  effectiveness of the Conmission's other l o c a l  

competition efforts. 

11s. TKE IbTTERZSTS OF m M T S  MDST m f W  TEZ P m O W M T  
C ~ S I D E I U I T X ~  ZBT TEE AMAZaYSIS OF -UT ACCESS TO 
T S L E C m I C A T f O L J S  CARRIERS. 

The Commission Staff is to be commended for raising many 

important, specific, and diverse points f o r  consideration in the 

Issues L i s t .  Teligent submits that the overriding pr inc ip l e  that 

must govern consideration of specific sub-issues must be the 

interests of tenants in MTEs. Of course, telecommunications 

I 

carriers and owners/managers of MFEs also possess interests 

properly considered in th18 proceeding. Y e t ,  the  Cornmiasion's 

public interest mandate' requires it to place great emphasis on 

the interests of telecommunications consumers - -  in this context, 
the tenants in MTEs. Indeed, Tel igen t  was pleased to observe at 

the Commission's first workshop that, notwithstanding the varied 

positions of the parties, agreement on this particular principle 

w a s  nearly unanimous. 

F . S .  § 364.01(4) (a). 7 
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A, The Def in i t ion  of. Multi-Tenaat Envir0am-t Should 
Conrider the :fntereata of Affected Tenants aad Should 
fnclude B o t h  Cmercial and Pesldentfal EaviroIllaeota, 

How should %zll  ti -tenant environmentn be defined? 
T h a t  is, should it incf ude res ident ia l ,  commercial, 
transient, call  aggregators, condominiums, o f f i c e  
bu i ld ings ,  new facil it ies,  existing faci l i t ies ,  
shared tenant services, other? 

In defining f fmult i - - tenant  environment,” the interests of the  

affected tenants in each environment should be t he  pr inc ipa l  

focus . Relevant f eatur‘es governing the evaluation include : 

11) the duration of a typical tenancy; ( 2 )  the importance of 

telecommunications to tenants in that particular environment; 

and, ( 3 )  the expectations of the tenant. For example, a small’ 

business in a long-term o f f i c e  building lease has a much greater 

interest in the quality, availability, and pricing Of 

telecommunications servi,ces than a weekend guest in a M i a m i  

hotel. 9 

Teligent believes that the inquiry properly considers the 
premises rather than the type of provider offering 
telecommunications services on t he  premises. Therefore, it 
does not address shared tenant services. 

The duration of the former tenancy is long (likely without 
effective renegotiation opportunities), telecommunications 
is likely to be impor tan t  to the small business, and its 
expectations are probably tha t  it should have the a b i l i t y  to 
maximize its interests with respect to telecammunications. 
By conrrast, the weekend hotel guest’s tenancy is of short  
duration, telecommunications is probably somewhat incidental 
to the tenancy, and the expectations of the tenant probably 
l i e  mare with comfort and convenience than with the cost and 
inslovative features of available telecommunications 
services. These are generalizations and, of course, the 
degree of interests will vary. However, they do provide 
some measure of principled direction. 

’ 

-7-  
21 1 



Teligent's.initia1 marketing efforts W i l l  focus on small- 

and medium-sized buainesses. Therefore, access to tenants in 

commercial environments such as office buildings - -  new and 

existing - -  is moat relevant to Teligent's initial business plans 

and therefore its primary immediate interest. 

should be included within the definition of Wtulti-tenant 

environment." 

tenant interests suggests that tenants in multi-tenant 

residential environments such as apartment buildings/complexes 

These facilities 

A principled approach consistent with t h e  focus OR 

and condominiums - -  new and existing - -  should also enjoy the 

benefits of telecomunications competition. For this reason, 

Teligent supports inclusion of such facilities within the 

definition of "multi-tenant environment." 

B. Tenante Should -joy Direct Access To All 
Telae-ications Samfces. 

mat telecommunicatiom services should be inc luded  
in "direct access, i . e . ,  basic local service 
(Section 364 .02  (21, F. S. I ,  intexnet access, video,  
da ea, sa t e l l  i te, other? 

All t e l ecomnica t ions  services should be included in 

"direct acceas.18 The variety of technologies used to offer 

telecommunications services such as copper, fiber, microwave, and 

satellite are not limited to providing a particular type of 

service. P u t  simply, telecommunications services are largely 

independent of the technology uaed to provide them. F o r  example, 

Teligent plans to provide basic local service, long distance 

service, high-speed data, Internet services, and video 

conferencing capabilities using its paint-to-multipoint microwave 

facilities. The convergence phenomenon would render 
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identification of provisioned services an unnecessarily difficult 

process. Teligent encourages t h e  Comiss ion  to avoid 

recornending this complicated endeavor. lo Instead, tenants 

themselves should be pemit ted  to choose which services they will 

use. Moreover, cons i s t en t with the basic principle Of 

nondiscrimination, owners and managers of PlrrEs should accommodate 

the technology that a t enan t  determines is best suited to deliver 

the  desired services. For example, Teligent's microwave 

facilities can provide f ibey  .optic speeds to buildings where 

actual fiber i n s t a l l a t ions  wduld be uneconomical - - all without 
digging 

C .  

UP st reets .  

G i v e n  T h a t  Faoil'ity Overcrowding fa A Theoretical 
P r o b l -  blot L i k e l y  To Be Realized, The C-iersion 
Should Prohibit D i r e c t  Access Pestxkctiona T h a t  - L M t  A 
Teaant's Choice Of TelecanmrmPicatione Carriara. 

In promoting ,a competitive market, what ,  if any, 
restrictions to d i x e c t  access to customers in m u l t i -  
tenant enviro.nments should be considered? In what  
instances, if any, would exclusionary contracts be 
appropriate and why? 

At the Commission's! first workshop, some participants raised 

concerns about space l imi ta t ions  and overcrowding of 

telecommunications facilities in FTTEs. The space quandary is 

largely theoretical. The c o s t s  attending the installation of 

telecommunications faci l i t ies  within an MTE dictate that the 

10 Moreover, a determination of services for inclusion in 
"direct access" is needless. The service inclusion inquiry 
in the  context of universal service is necessitated by the 
limits of public funding..  By contrast, no public funding 
mechanisms are invcrlved in the context of accesa to MTEs. 
Consequently, the process. of limiting services to be 
included in "direct: access" is not necessary. 
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endeavor will not be undertaken if consumer demand within the MTE 

is insufficient to recoup those costs .  Logically, the number of 

carriers seeking to install facilities within a building will be 

limited by the number of services to which potential tenant 

customers will subscribe. Nevertheless, in the  unlikely event 

that space limitations become a problem, they should be addressed 

on a case-by-case basis in a nondiscriminatory manner. Available 

remedies include limits on the time that carriers may resene 

unused space within a building, and requirements that carriers 

share certain facilities. 

In no circumstance should the Commission tolerate exclusive 

telecommunications carrier access to an MTE. m E  owners and 

managers should not be placed in the position of dictating to 

customers which service prov,iders they can or cannot use. 

owner's control of that decision would undermine t h e  forces of 

competition w i t h i n  an in stark opposition to the policy goals 

of t h i s  Commission, the Florida Legislature, and the federal 1996 

An m E  

Telecommunications Act .  

The Commission addressed a similar scenario in the context 

All STS providers must allow LECs of shared tenant services. l2 

direct access to tenants who want local service from the LEC. In 

12 

Moreover, the telecomunications facilities that will be + 

installed within and on top of m6s typically will not 
occupy much space. 

Rule 25-  
' - 5 7 5 ,  F . A . C . ,  $bred 

Pronosed Ado&on of 
2 4 . 8 4 0 ,  F . A . C . .  S m i c e  St- , Docket No. 961425-TP; 
Order No. PSC-97-0437-FOF-TP, 97 FPSC 325 ( F l a .  PSC A p r .  17, 
1997). 
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the event that the STS provider and t h e  building owner are not 

the same entity, the Conmission's Order requires that the STS 

provider guarantee and obtain the permission of the building 

owner f o r  the requisite LEC access. In t h i s  fashion, tenant 

choice is preserved. Th.e operative principle invalidates 
exclusivity arrangements as well. 13 

D. The C a s t a i m ,  Should Define The Demarcation Point As 
The bbinhum P a i n t  Of =try In All Business And 
BeBidential Multi-Tlaant Environments. 

How should "demarcation point" be defined, i .e., 
current PSC dafinition { R u l e  2 5 - 4 - 0 3 4 5 ,  F . A . C . )  or 
federal Min imum P o i n t  of E n t r y  lMPOEl? 

The Commission should designate the minimum poin t  of en t ry  

(MPOE) in all business and residential MTEs as the demarcation 

poin t  separating MTE owner-controlled inside w i r e  From the ILEC 

network. In the alternative, the Conmission should expressly 

require ILEC unbundling of MTE riser and house f rom the 

MPOE to the existing demarcation point, 

rates f o r  such risers, and, critically, 

to access such unbundled risers without 

determine cost-based 

permit competing carriers 

the discriminatory delays 

l3 If all tenants in an MTE happen to choose the same - -  
telecomunications carrier, that telecommunications carrier 
enjoys practical exclusivity. Of course, so long as all 
tenants re tain the ability to choose an alternative 
provider, practical  exclusivity - -  as distinct from 
exclusivity as a matter of law or contract with the m E  
owner - -  does not threaten availability of competitive 
benefits for m E  tenants and is therefore consistent with 
Cornmission policy. 

Herein the term "risers" shall refer to both vertical and 
horizontal  telephone wires that connect, f o r  example, wiring 
blocks in the basement of an MTE at the MPOE with  individual 
tenant premises. 

l4 



personnel - 
The risers connecting individual tenants to ILEC facilities 

at t h e  W O E  represent the “last hundred feet“ to a customer in an 

MTE. 

loop’s “last mile,” it represents a disproportionately large 

competitive barrier to serving such customers. The cost and 

complexity of rewiring existing buildings - -  some stretching many 

stories high, such as -ne NationsBank Tower in Miami - -  can add 
thousands of dollars to the cost of serving just one customer in 

a building. 

during building construction for every floor and traditionally 

has been given free access to such wiring thereafter, competitors 

must often deal with myriad hurdles, both in time and money, in 
drilling through floors and cabl ing elevator shafts during and 

after business hours.  

connecting an ILEC switch to a building, existing risers give 

incumbents a decided advantage in cost and time-to-semice. 

Although this last hundred feet is only a portion of the  

Unlike an ILEC that performs such installations 
# 

Just like that portion of a loop 

Ironically, as a result of t h e  existing demarcation rules in 

Florida, carriers relying on resale or unbundled loops - -  who, 

through such reliance, are limited in the innovative services 

they can offer customers - -  are able to avoid the costs of 

rewiring buildings, while facilities-based carriers like Teligent 
- -  w h o  are &le to offer customers new and innovative services 

and thus the greatest benefits of competition - -  must incur these 

cos ts .  Compare, f o r  example, the $17 loop rate per month 

available from BellSouth to the thousands of dollars of 

216 
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construction required j u s t  . fo r  the in-building portion of a 

duplicate loop facil i ty ' .  

discourage facilities-klased Competition, which offers the 

greatest benefit to consumers, in favor of the more limited 

benefits of resale and unbundled loop-based competition. 

In ordering the unbundling of subloop elements, t he  

The existing Commission rules strongly 

Commission has taken the first s tep  in eliminating the 

disincentives to those facilities-based competitors that are able 

to build out past the ILEC central office to the feeder- 

distribution interface.  Given the presence of competitors who 

are now able to bring f a c i l i t i e s  all the  way to a customer's 

building, and the concoirnit%nt benefits that go along with that 

a b i l i t y ,  the next logiclnl  step is to eliminate disincentives f o r  

these fully facilities-baeed competitors. 

Clearly the moat effective way to eliminate these 

disincentives is to designate the MPOE as t h e  inside w i r e  

demarcation point for a.11 WTEs. Assuming m E  owners and managers 

are precluded from discriminating against competitors ( the  

subject of t he  rest of these coments),  if the demarcation point 

is moved to the W O E ,  al l  competitors will have equal access to 

building risers. The severe disparity in costs and access 

between incumbents and n e w  entrants would be greatly reduced. 

This designation would also fomard the goals underlying the 

Federal Communications Commission's efforts to deregulate ins ide  

wiring and create competitive pressures similar to those n o w  

operating on customer premises equipment. 
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The technical and practical feasibility of such a 

designation is not  in question. 

California have long designated the MPOE as the inside wire 

demarcation point, and, with building owner pemiss ion ,  

competitors access risers to o f f e r  customers a variety of 

competing services. 

having to depend on the competing incumbent for access to 

existing risers, in these states competitors are placed on equal 

footing so long as building.owners do not discriminate among 

them. 

States such as Illinois and 

Rather than either rewiring a building or 

The alternative solution - -  providing unbundled access to 
4 

incumbent-controlled risers - -  eliminates discrimination only if 

the costs of such accesm (in time and money) approximate those of 
1s t h e  incumbents. Unfortunately, even assuming reasonably cost- 

based charges f o r  use of the risers themselves, t h e  delays and 

costs of coordinating with the ILEC, particularly with regard to 

dispatching ILEC personnel, competitively disadvantages new 

en t r an t s  to such an extent t h a t  rewiring, with all its problems, 

is often more attractive. Thus, if the Commission were to pursue 

unbundled access to risers instead of mwing.the demarcation 

point, the Commission would have to provide f o r  competitor access 

15' As an example, the New York Public Service Commission has 
ordered such access. It decided against moving the 
demarcation point to the MPOE because New York Telephone 
could not determine, on a building-by-building basis, 
whether t he  existing demarcation point was in fact at the 
MPOE or at the customer premises. & AT&T Communications 

lenhone Co. , Case 95-C-  of New York. et a 1. v. New York Te 
0657; 94-C-0095; 91-C-1174, Opinion and Order in Phase If, 
1997 N . Y .  PUC LEXIS 709 (NYPSC Dec. 22 ,  1997). 
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to the wiring blocks at the MPOE of an MTE without t h e  necessity 

of ILEC personnel being present. l6 

already occurs in staters where the demarcation point is at the 

MPOE, and any concerns over competitor access to ILEC network 

components could be addressed contractually through t h e  

imposition of industry-accepted technical standards or 

certification. The only difference between the  t w o  scenarios is 

that the  ILEC would receive payment fox  use of the risers and 

would hold competing carriers liable should any problems arise 

with I L E C  facilities or customers as a result of t h e  access.  

Such unescorted access 

Building risers are!  every bit as much a bottleneck facility 

Given that other States as loops or local  transpo& facilities. 

have already acted to pxovide access to risers in a 

nondiscriminatory manner, the Conmission should take immediate 

action under its existing jurisdiction, as well as make a 

recommendation to the legislature to remedy the situation. 

Of course, ILEC personnel would have to be involved if there 
are no cross-connect facilities at the W O E .  
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E. The Intr tm8ts Of T m t 8  And The P t b c i p l e  Of 
Nondiscrbiaatioa Must C o n t r o l  The Right8 Aad 
Respoasfiilities O f  The Parties. 

W i t h  respect to actual,  physical access to property,  
w h a t  are the r ights ,  pr iv i leges ,  responsibiffties or 
obligations of: 

1 1  

21 
31 

landlords,  oamexs, bui ld ing  managers, 
condominium associations 
tenants, customers, end users 
telecommunications companies 

In answering the questions in I s s u e  II.&., please 
address issues re la t ed  to easements, cable in a 
bui ld ing ,  ca5le to a building, space, equipment, 
lightning p r  tection, semice quality, maintenance, 
repair, liability, personnel, (price) discximination, 
and other issues re la t ed  to access. - 

0 
interests of maximizing tenant choice - -  direct access rules must 

adhere to the principle of nondiscrimination. Telecomunications 

carriers should compete on the basis of service quality and rates 

discrimination. The tenns, conditions, and compensation for the 

installation of telecommunications facilities in m s  must not 

dLsadvanrage a new entrant new entrant .  Discriminatory rules 

or type of carrier will, by necessity, reduce the choices 

available to MTE tenants. Therefore, f o r  purposes of 

telecomunications competition and maximum tenant choice, the  

Commission should des ign rules or recommendations that adhere to. 

and promote the  principle of nondiscrimination. 

As a functian of nondiscrimination, any tenant access rules, 

recommendations, or conditions should be technologically neutral. 

As noted above, services are and will continue to be offered 
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using a variety of technologies. 

technologies should be accommodated and encouraged in providing 

for access to m s .  

The spectrum of transmission 

As a fixed wireless ALEC, Teligent's method of delivering 

service to consumers using Bpectrum and modern technologies 

avoids many inefficiencies and unnecessary costs of traditional 

wireline distribution without sacrificing t h e  benefits. 

does not need to dig up streets to run w i r e s  and conduits. 

Rather, Teligent uses fixed, digital microwave radio applications 

t o  transport communications, and intends to deploy a point-to- 

multipoint architecture. Conceptually, the  airwaves replace the 

LEC's wires as the transsrni'ssion medium. 

Teligent 

Small rooftop antennas 
receive and tranemit radio signals from location to location. 17 

The signals reach customers in the building through telephone 

inside wire or special connections to the customer's of f i ce .  The 

antennas will permit variances in network transmission capacity 

so that the bandwidth used by customers will. increase or decrease 

in accordance with the needs of a particular application. This 

technology avoids waste and maximizes efficient spectrum 

utilization. 

17 Teligent's rooftop fac i l i t i e s  are specific to serving the 
tenants within that. building. Teligent's small antenna 
(approximately 12 inches in diameter) is mounted on the side 
of a building or 0x1 a small pole ox tripod on the rooftop 
above the height of a person and at sufficient elevation to 
allow line-of-sight- communications with other Teligent 
antennas. Because its antennas are building-specific, 
Teligent does not glace towers or other fac i l i t i e s  in the 
public rights-of-way, nor does it construct the large towers 
associated with mobile wireless services. 

-17- 
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To provide.facilities-based senrice to a tenant in an office 

bui ld ing ,  Teligent must first  obtain rooftop access for the 

placement of its small antenna. 

receive and transmit radio signals which are converted to,or from 

w i r e l i n e  frequencies f o r  customer conormnication inside the 

building. Most of the Teligent antennas are very small - -  
smaller than a DBS home receiver. 

are dwarfed in size by satellite dishes and broadcast television 

The antenna allows Teligent to 

When viewed OR a rooftop, they 

antennas. Hence, rooftop access f o r  Teligent's antenna is 

unobtrusive (particularly in relation to existing rooftop 

structures) and would not in te r fe re  with other uses of the 

rooftop. 
8 

Teligent generally cannot serve a tenant requesting service 

with its point-to-multipoint architecture unless Teligent can 

place its antenna on the rooftop of that tenant's building. The 

antenna must be located on the building being served because a 

coaxial cable runs from the Teligent antenna through a modu1atc:- 

and to the building's or customer's inside w i r e  demarcation poi::: 

where connection with the customer's telephone system is 

accomplished. Hence, rooftop access is critical. 

and conduit space generally - -  is necessary to carry the signal, 

f o r  example, over w i r e s  from the rooftop antenna through t h e  

building to a basement wiring closet ,  where risers connecting to 

individual tenant telephone lines are accessible. Thus, Teligent 

requires access to the telephone inside wire from the demarcation 

point to the  tenant's premises. Any tenant access rules or 
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recomendations.shouId ensure that the  foregoing facilities are 

available and/or accomodated. 

Owners, landlords, and managers of MTEs (as well as 

condominium associations) must abide by the fundamental 

obligation of not r e s t r i c t i n g  or burdening a tenant's r i g h t  to 

access that tenant's telecommunications provider of choice on 

reasonable t e r n .  Teligent  does not dispute the need to honor 

the property rights that: owners of MTEs possess. However, the 

right of tenants to enjoy telephone service is sometimes subsumed 

by t he  heated - -  and, in this case, needless - -  debate over 
property rights. The Florida Legislature has made it clear that 

individual property rights' and the right to enjoy telephone 

service are not mutually exclusive. l8 Indeed, the great . 

importance t h a t  the Legislature places on telephone service f o r  

all Floridians is manifest in several separate s t a t u t o r y  

provisions. 

Upon ordering t h i s  inquiry, the Florida Legislature 
"determined that access to tenants by certificated 
telecomunicatioins companies may be an important 
component in the promotion of, competition in t& delivery 
of telecomunications selnrices in this s t a t e . "  

Telecommunications companies in Florida must serve all 
persons who request telecommunications service {and no 

%, u., F.S. 704.01(2) (providing a statutory w a y  of 
necessity f o r  a tenant on "hemmed-in" lands over adjoining 
property f o r  purposes of obtaining telephone service); e 
also D+-y et Ranches of F l g r  ida v. Bowman , 349 So.2d 155 
(1977) ( a f f i d n g  constitutionality of F . S .  § 704.01). The 
interests in telephone service of a land-locked parcel are 
analogous to the interests in telephone service of a tenant 
in an FPTE. 

i a  

l9 Ch. 9 8 - 2 7 7 ,  § 5 ,  Florida General Statutes.  

-19- 
223 



exception is made for tenants in mEs1. 2o 
refusal to permit a carrier's access to a tenant is 
contrary to this policy of choice for a11 
telecommunications consumers. 

~n MTE owner's 

Fur ther ,  the Florida Legislature provide% f o r  the 
provision of telephone aervice by ALECs. 
Legislarure did not intend its own l a w s  and policy to be 
overridden by unilateral decisions of 
tenant access to competitive options. 

Surely, the  

owners to bar 

Finally, in recognition of the importance of telephone 
service, the Florida Legislature enacg$d l a w s  to ensure 
the  maintenance of universal service. This policy 
underscores the essential importance assigned to the 
maintenance of telephone service for all Florida 
consumers. 

Taken together, these laws exhibit a clear intention on the part 

of the Florida L e g i s l a t u r e r t o  ensure access to the 

telecomunications provider of choice f o r  a Florida consumers - 
- and they make no exception f o r  F l o r i d a  consumers living or 

working in mEs. 23 Owners and managers of MTEs have a 

2 0  

21 

2 2  

23 

F . S .  S 364.03 ("Every telecomunications company shall, upon 
reasonable notice, furnish to all persons who may apply 
therefor and be reasonably entitled thereto suitable and 
proper telecommmications facilities and connections f o r  
telecommunications services and furnish telecormunications 
service a8 demanded upon terms to be approved by the 
commission. " 1  . 
F . S .  § 364.337.  

F . S .  § 3 6 4 . 0 2 5 .  

In analyzing issues related to easements within an MTE for 
purposes of telecormnunications carrier access, it is 
important to distinguish cases relying upon cable operator 
access to buildings. &g, e . s . ,  Cable HoldinuFt of Geo rsia ' 

v. McNeil Estate, 953 F.2d 6 0 0 ,  605  (11th Cir. 19321, 
cert. d e n i P 5 0 6  U.S. 862 (1992); also Meda General 

il of co- Cable of FgJ # n Coune 
Qwners, 911 F.2d 1169, 1174 (4th Cir. 1993). These cases 
involve the  interpretation of a specific statutory p r w i s i c  
applicable only to cable operators which requires that an 

, I  
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responsibility to see t h a t  these s ta tu to ry  goals  are given 

effect. 

In addition, owners and managers must accommodate a 

telecommunications carrier’s need for 24-hour, seven day a week 

access to telecommunications facilities in the event of an 

emergency. Within the context of this requirement, the MTE owner 

or manager and the telecormnunications carrier can fashion 

appropr i a t e  emergency access arrangements. 

Telecommunications carriers retain their service quality 

responsibilities within .FTTEs, including lightning protection and 

the requirement to provide E911. Moreover, telecommunications 

carriers must maintain reshonsibility f o r  the maintenance and 

repair  of t h e i r  f a c i l i t i e s ,  as well as f o r  the repair of any 

damage that may be done to an m E  in the course of f a c i l i t y  

installation. To that e:nd, Teligent believes it is eminently 

fair to assign liability to telecommunications carriers for 

damages they cause through the installation or placement of their 

facilities within am m E .  Finally, in accomplishing their  

maintenance, repair, and service obligations, telecommunications 

carriers should take all reasonable steps to minimize disruption 

to the tenants and owners of M!TEs. 

in-building easement be dedicated f o r  general utility 
purposes. 47 U . S . C .  § 621(a) (2). These cases are 
inapposite to the issue at hand: by its terms, Section 
621(a) ( 2 )  of the federal  Communications Act is limited to 
cable operators and to their use of public rights-of-way and 
dedicated easements. 
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F, C-dsation F o r  Tenant  Access m8t Be Reasonable Aad 
-lied In A bfoadfscrhinatory m e r .  

Based on your answer to I s s u e  11.E. above, are there 
instances fa which compensation should be required? 
If yes, by whom, to whom, for what and how is cost to 
be determined? 

Teligent supports equal and nondiscriminatory access to 

tenants in mEs for all t e l e c o m n i c a t i o n s  carriers. Ideally, 

telecommunications carrier access to tenants in mEs should be 

granted for free or subject 20 a nominal fee inasmuch as the ILEC 

is rarely charged. 

reasonable and nondiscriminatory compensation f o r  making 

Of c o u r k ,  MTE owners are entitled to 

facilities available to telecomunications carriers. 

that a l l  telecommunications carriers should be treated on a 

This means 
a 

s i m i l a r  basis. If an MTE owner requires reasonable compensation 

f r o m  the incumbent LEC, t h a t  MTE owner is entitled to reasonable 

compensation from new competitors like Teligent. If the MTE 

owner continues to allow the incumbent LEC free access, ALECs 

like Teligent should also be afforded free access. Reasonable 

rates may vary depending upor c,he level of access required and 

t h e  amount of space that will be occupied. 

The Commission need not establish rates or rate formulae f o r  

access. However, the Commission can describe rate structures 

that are presumed reasonable or unreasonable by adopting a set of 

presumptions. fn t h i s  manner, the  Carmission eliminates a market 

failure - -  the inequality of bargaining positions derived from 

the W E  owner's/manager's monopoly status. This method allows 

parties to negotiate specific rates within the reasonable 

parameters defined by the Comiss ion .  Of course, parties should 
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be free to negotiate myl-uallv Acceptable terms that vary from the 

model - 
Examples of reasonable parameters include the following: 

a 

The Commission should consider se unreasonable an MTE 
owner’s requirement that a telecomunications carrier 
share a percentage of the  gross revenue it: derives from 
t h e  MTE as a condition or price of access. This 
arrangement does not approximate cost-base&pricing and 
suggests the extraction of monopoly rents. The surplus 
benefits of telecommunications competition are more 
appropriately directed to consumers. 

The Commission s:hould require that rates be assessed on a 
nondiscriminatory basis. For example, if the incumbent 
LEC does not pay for acceas to an m E ,  neither should 
o the r  telecommunications carriers. 

Under no circumstasces should an MTE owner or manager be 
permitted to penalize or charge a tenant for requesting 
O X  receiving access to the  service of that tenant‘s 
telecommunications carrier of choice. 

Access rates must be related to the cost of access and 
must not be inflated by the MTE owner so as to render 
competitive senrice within an W E  an uneconomic 
enterprise f o r  mcsre than  one carrier.  

The Texas Public utility Commission’s building access 
Enforcement Policy Paper notes that  “[clompensation 
mechanisms that are based on t h e  number of tenants or 
revenues are not reasonable because these arrangements have 
the potential to hamper market entry and discriminate 
against more efficient telecolmrmnications utilities. 
equating the cost of access to the number of tenants sewed 
or t h e  revenues generated by the utility in serving t h e  
building’s tenants, the property owner effectively 
discriminates against the telecommunications utility with 
m o r e  customers or greater revenue by causing the utility to 
pay more than a less efficient provider for the same amount 
of space. I n f o m u U t e  Resolution: Rishts of 

Buildincr Accem Pravisiona, Project No. 18000, Enforcement 
Policy Memorandum f r o m  Ann M. Coffin and Bill Magness, 
O f f i c e  of Customer Protectiofi, to C h a i m a n  Wood and 
Commissioners Wafsh and Curran at 6 ( O c t .  29, 1997) 

2 4  

By 

U t i l i t i e s  and Pr o B r t v  Owners m e r  PURA 
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G .  To Pres- and Ensure The Availability Of Access To 
Iaergmcy Sewicua,  The C-issfon Should R e 6 t r i c t  
Tenant  Accesa To Carriers With $911 Obligations. 

What is necessary to preserve the in tegr i ty  of E911? 

Teligent shares Florida's comnitment to the availability of 

Tenant access to E911 capabilities effective E911 capabilities. 

is of paramount importance. For t h i s  reason, tenant access 

should be restricted to those telecommunications carriers legally 

obligated to satisfy the Conmission's E911 standards, i . e . ,  

carriers certificated by the Commission. Compliance will 

continue to be the responsibility of each carrier aa a function 

of its state certification, 
0 

I V ,  THB LOCH-IN EFBECT HIND= M & m  -T ADJVS-. 

In many instances, the market resolves the access issue: 

the  owner o r  manager of the MTE is responsive to tenant needs and 

recognizes that  the value of the premises is enhanced by the 

presence of alternative telecommunications carriers. These 

owners or managers permit telecorranunicationa carrier access to 

the MTE without imposing unreasonable fees. Indeed, this market- 

based approach is Teligent's preferred method of obtaining access 

to tenants within mEs. 

H o w e v e r ,  the market often cannot be relied upon to secure 

competitive telecommunications options for tenants in m s .  For 

example, the manager o f  one Florida property has demanded from 

Teligent a rooftop access fee of $1,000 per month and a $100 per 

month fee for each hook up in the building. Teligent estimates 

that this fee structure would cost Taligent well over $100,000 

per year - -  j u s t  to service building. Yet another management 
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company for a Florida building demands that Teligent pay the 

management company $700 per customer f o r  access to the building, 

in addition to a sizable deposit, a separate monthly rooftop fee, 

and a substantial monthly riser fee that, when taken together, 

precludes Teligent from providing tenants in that building a 

choice of telecommunications carriers. S t i l l ,  o ther  buildings 

demand revenue sharing arrangements. 

owners and managers in Florida do not want a second 

telecommunications carrier in the building; indeed, one building 

management company told Teligent not to solicit its tenants. I n  

such instances, regulatory intervention is not only appropriate, 

but imperative. 

A large nwnber of building 

The argument that a l l  a tenant  need do is move to another 

location misapprehends the economic realities of commercial 

tenancy. Natural market adjustment will be slowed substantially 

due to the lock-in effect: of long-term leases. This phenomenon 

was noted by t h e  Building Owners and Managers Association 

( “ B 0 M A i t )  in its effort to argue t h a t  building owners should not 

have to bear the maintenance costs of riser cable in multi-unit 

buildings. As a Federal Communications Commission Order notes, 

BOW4 has asserted that “nnanv te nants have lons term leases that  

will prevent building owners from passing on [the] additional 

costs [of riser maintenance] to their tenants. n25  

25  ion’s R e v i e w  of Sectiow G8.304 68.213of the comffli~l~i 

Telephone Network, (3C Docket No. 8 8 - 5 7 ,  Order on 
Reconsideration, Second Report and Order and Second Further 
Notice of Proposed Rulemaking, FCC 9 7 - 2 0 9  at 1 2 5  ( re l .  June 
.17, 1997) (emphasis added) - 

Concernha Corm-we Ins de W i r ~ c r  to the i a .  
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The lock-ixi effect, a concept well-grounded in legal and 

economic precedent, was addressed by the U.S. Supreme Court in 

i ts  1992 decision. 2 6  Kodak was charged with seeking to 

impose high serv2ce costs on purchasers of its copier equipment 

who were locked into long-term service agreements. 

noted consumersi’ lack of information about better deals, and 

The Court 

stated that “even if consumers were capable of acquiring and 

processing the  complex body of information, they may choose not 

to do so. Acquiring the information is expensive. n27 Although 

some sophisticated customers may be able and willing to asaume 

the costs of the requisite information gathering and processing, 

the Court noted that 

[tl here are reasons . . . to doubt that 
sophisticated purchasers will ensure that 
competitive prices are charged to 
unsophisticated purchasers, too . . . . [Slf 
a company is able to price discriminate 
between sophisticated and unsophisticated 
consumers, the sophisticated will be unable 
to prevent spe exploitation of the 
uninformed. 

Even those customers with sufficient information may suffer 

uneconomic exploitation from the lock-in effects .  As the Court 

observed, 

lilf the cost of switching is high, consumers 
who already have purchased the equipment, and 
are thus “locked in,” will tolerate some 

26 

27 

28 

co . v. Imase T e c u c a l  Services , 504 U.S. 4 5 1  
(1992). 

Ip, at 474 .  

at 475. 
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level. of service-price incseases before 
changing equipment brands. 

The economic concept of "lock-in" effects is well 

established and also w a s  part of the explanation for the 

Department of Justice's recent insistence on a phase-out period 

for the 1956 IBM consent decree; the Department sought, among 

other things, to ensure that any mainframe users who wanted to 

switch computer platforms due to termination of the decree could 

do so over time since their enormous software investment would 

leave them "locked-in" for years to IBM. 

The situation described by the Supreme Court  in Kodak is 

closely analogous to that ,of small to mid-size commercial tenants 

in long-term leases who wish to take loca l  telephone service f rom 

a competitor. Many tenants entered into existing leases before 

trtle competitive choices; in telecommunications were a viable 

option and had no way of knowing that these choices would become 

available. Therefore, such tenants could not and would not have 

negotiated f o r  the competitive carrier access in their leases 

necessary to allow them competitive loca l  exchange semrice. 

Moreover, the cost of breaking a' commercial lease and moving 

is prohibitively expensive (and, nonetheless, should not be a 

precondition to enjoying the  benefits of local telephone 

competition). Although it is possible  that a few sophisticated 

customers may have negotiated or renegotiated lease terms to 

provide for competitive carrier building access, many smaller 

fd. at 4 7 6 .  29 
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businesses and individuals almost certainly have not realized the 

benefits of the renegotiated leases of a few sophisticated 

customers, particularly due to the MTE owner's ability to 

discriminate among tenants with respect to lease t e r m  and 

conditions. 

arrangements that preclude affordable access to competitive 

options in local exchange service. In light of t h i s  market 

failure, Comiss ion  intervention is warranted to ensure that 

tenants in MTEs are given the freedom to choose t h e i r  

Therefore, many tenants find themelves 1ocked-h to 

telecommunications carrier. 

232 
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v. C ~ C L U S X Q W  

In conclusion, Teligent urges the Conanission to promote the  

availability of competitive benefits f o r  tenants in MTEs by 

reconmending action to t .he Legislature (or adopting rules 

unilaterally pursuant to rulemaking) consistent with the 

proposals made herein. 

Respectfully submitted, 

Laurence E. Harris 
David S .  Turetsky 
Stuart H. Kupinsky 

T E L z m ,  me. 
Suite 400 
8065 Leesburg Pike 
Vienna, VA 22182 
( 7 0 3 )  762-5100 

a 

TELIQENT, INC. 

WILLXIE PARR 0 QALLAQHER 
Three Lafayette Centre 
1155 Zlst Street, N.W. 
Washington, D . C .  20036 
(202)  3 2 8 - 8 0 0 0  

Attorneys for T E L I G m ,  INC . 

Dated: July 2 9 ,  1998 

c 
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Dear Ms. Bay& 
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dmculty and expense because they lack the knowledge and technid 
infomation nscssqary to property handle inside wiring -ribilitiss." 8eHSouth 
unde-ndr B O W S  concerns and agrees that ownen' Corm bushes8 is mal 
m w ,  not Wewmrnunhtions. 8sllSouth's limited experiences with MPOE 
demarcation in other state8 fully suppotts S O W 8  contention that ownem do not 
appear rem yet to 'pmpdy handle inside wiriw msponribilRies.' 

It is BelISoUtir's firm belid #at end usem want a d  desewe the abilw to 
hotd their chosen mder fully responsibk for total ssnrkm delivery to t h e  
premises. Furthemwe, it is MtSoUth's undmtmding that the Florida 
Commission's current 'premism &marc* ruk (254.0345,FA.C.), and mrvicu 
i n d i a  imposed by the Cornmimion on Bellsouth, assums that the aniclr has 
full s9rvia msponsibilky to the end usur. In this m, BdlSouth belies that 
this rule is in the best intemsb oftha gsnaral wbuerbr body. However, theso 
efforts by the Commission to ensure anier-spserfic q u d i  of serv ic~  wiil 
continue to be eaectiVe only if theartier has fuil control over the faeilhs u s d  
to deh8f service. 'Direct accessA is best achieved when a carrier is able to utilize 
its own teteammunications facilities rather than another paws. In Section 111, 
Other Issues, E. 'Access To Mring And Equipmenf, BellSouth explains in detail 
the circumstances under which 4 would consider using a- party's facilities 
and, by doing so, maintain 'dim@ access" and ful  responsibility for service 
delivery to the end usef. 

Convers@y, WISouth pro- that the term "indirsd a=* be used 
(at leaat for purposcs of these workshops) to desdbs the d e l h y  of a carriets 
services to the Minimum Point Of Enby (MPOE) of a pmperty. In an 'indinrct 
a m "  wsnario, extension of service from the MPOE to the end user's 
premises is the responsibirity of another party; Le., the property mer, the 
ownets designated agent or another carrier. BellSouth's exp8rbncs has been 
that 'indirect rccesa" muit8 in disjointed mrvies - and end uwr confusion, 
frustration and dissatisfaction. The# undesirabk nsub am dm to the lack of 
end-toand responsibiti by any om party. 'lndirsct accass" bifurcates end-to- 
end responsibility. 

2 

242 



Any e which is oubjed to the Commission's Rules should have 
"dired a m "  to custom; 'direct a m "  king deflnd as pmposed in 
paragraph 1. 

WuM-tenant mvironnwnt" should bs dsfind as any mironmsnt wherein 
end users of telecommunications services lease, or othewise reside on, propurty 
where access to the end U S E ~ '  pnmises is cuntrollsd by anothsr party. 

All of the exampies that the Commissbn cited Rt thia description, and 
should include new and existing properties. Atthough not noted by the 
Commission, single famity nwidential subdivision$, whem ownership of the 
ingresdegress roads remains prvately held rather than deeded to the local 
governmental authority also fits the definition propa#d by S e l l S o ~ .  

For purpasus of estatrlishirrg aeeess regulations, it is emantial that the 
adopted definition of'rnuki-hsnant envimnmenf. be as simple and straightforward 
as possible a d ,  if at all fksibfe, absent of exceptions that tend to confuse and 
weaken any rules that may tn uttimatdy promulgated. BdlSouib W i v e s  its 
proposed definition b mndaa, compmhsnsive and applibb. 
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thess services. 
c) Caden should be free to provide any ssrvicss offered for I W I  purposss. 

C. In promoting a comptMvo marlto% what, if any, mWdorta to 
d i m  to curtoman in rnulbl-tmant onvimnmmtr ihould ba 
conridend? In what inrbncw, if m y ,  nrould axcturionrry contnch 
bm rppropriaw and why? , 

Using BellSouth's pmposed ddnition of 'dirsd -", ths Lsgislatum 
andat the Commission mu! addrum the concerns of property B W I I Q ~  nlatiw to 
the placMnsnt of rnutthrrh temmunications f a d t i  on thdr properties. If 
the Commission adopts the stance that a pmpwty owner ha8 the authority to 
prwent P carrisr from placing its facilifim on the ownds propsrty, then this 
authority is, in efFect, a mstriction to ' d i m  m'. 

Secondly, any rule which allow8 property ownem to deny a carrisr 
"indirect" access (Le., no service - not even to a WOE), would be a restriction to 
a m .  

Relative to the overall question of whether property ownkrs have the 
authority to refuse to allow, ondor more telmmunication8 companies to 
provide service to tenants (either by 'dim& or 'indiW aecem), BellSouth's 
primary concern is not with the tittimate molution of this question relative to 
non-Carrier of Last Resort ("COLR7 carrien. BellSoutb believes that in a fully 
deregulated environment, market fom will u&mWy detennina *os8 carriers 
(and, in fact, those properties) which wll  be c h o w  by end users. As a COLR, 
however, the ability of a tenantlend user to obtain, and BeIISauttr's abiiity to 
provide, services is of gmat concern to our eompany and presumably is to 
legislators and regulators within the state of Florida. 
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RelaWe to the questkm of whether wetusidnary c u m  shouu be 
pmrttsd, WWuth's posiition is that carriers should not be p- from 
marketing their semi- to occupants of mubtonant propmiws. 8e~SOuth 
believes that, in the long fun,, the most desirable propmtb will ba those which 
permit tenarrts to obtain service from any caw offenhg m i c a  to the property., 
Owners of such propertie$ may tout their nortaxclusionary lraa~ur and, perhaps, 
go a step further and offer their own brandd sewb in camrt, oc in 
competition, with one or mom cantam. Pmfarrsd amhm who o f k  th bm? mix 
of price, features and survicei will s u m  by adding value to a p r o m .  

0. How should "deniarcatlon point" k dallnmd, I.&, curnnt PSC 
ddnMon (Flula 2S40348, FA.C.) or, t.Qlml Mfnimum Point Of Enby 
(MPOt)? 

Although BeltSouth fully supports th CommWion'r existing 'prernisss 
dmarc" ntle , the Commission may wish to consider the mors detailed versions 
shown below. NOTE: This dafinition would apply to senrice$ delivered by camion 
who ?he Commission decideis should be subject to the rule. . 

Demarcation Point The &narcation point for telecommunications 
services is defined as the physical point at which a provider of to the 
public switched network delivers, and has  full senrice responsibility for, sur\iices 
which that wmer provides tci its subsuibem. Unless the subscribof and carrier 
mutually agm on a difkmnl: arrangement, ?he demarcation point shall consist of 
a cartier-provided interfa- connection which is clearty identifiable by the 
subscribur, and which provides the subswibw with: 

a) an easily acmiriblra way to connect subscrihr-provided wiring to the 
interface and 

b) a plug and jock c~r~nedion Wtrieh provides the subSeriber with a means 
to quickly and easily disconnect the carriefs acass chmnd from the 
subsEtibets'wiring or terminal equipment in order to pmwnt ham to 
the public swttched n-rk and to f a c i l i  ssrvics trouble isolation 
and deWfmirrPtkn Ipy the subscriber and arriM. 
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I’ 

(1) A landlord, owner, manager, m d o  mwuatbn ’ or any othsr party 
which contmls accuss to the premises of a tdmctmnunmns end u8ur in P 
muW?enmnt environment should permit tenants to access ssnricss provided by 
their desired carrier an# to clearly communicate to tenants any and all terms and 
conditions relative to tenant access to such telecommunications ssrviess. 

(2) Tenants, customers and end usem should huve access to sewices 
offerad by their desired carrier. BeltSouth feels strung& ?hat end usem are best 
served when carriers are able tqprovision their serviw to the end user‘s 
premisua, utilizing their owrvwiring and equipment. In any went, end usem have 
the rigM to know prscisdy what the serving arrangements are for the property 
prior to signing a lease. At a minimum: 

a) Is the tenant, customer or end ufer able to o d y  omin senrice from 
their & o m  

carrier? 

b) Where is the demarcation point for carriers’ servioss? 

e) How end who does the tenmnt.eontad to obtain tekcommunications 
service? 

d) If a MPOE demamtion point exist$, who is msponsibk for senrim 
the MPOE and tenant unit? Am thsm 0ny tunant, customer, 
fsss associated with this m w b ?  How does the tenant go end usaf w 

about in a npak probbm? 
Wmt cham if any, apply if a -air troubk Q found to be not caused 
byt)#btvsrtig~ngtekmmunhtionaprovidet? 

In addition, end uwn should have the right to maintain ?heir drawn 
telecommunications providsr for the t e n  of W r  base. 
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Finally, end usen should have the IQM to fmdy ctmae earrisr sawices 
without direct w indirect economic pensrtty. €nd usem should not have to bear 
the burden of access fees or other W i  which am rrot bawd upon any value 
addad m i a s  muived. 

(3) Telecommunicatic~ns companies should not be pmvented from 
offering services to subscribem on rnulti-tsnant p r o m  

P, 8 r s d  on your mmwr bo tuuo ILE. above, a n  then inranem in 
which eomp8naatior1i should lm mquimd? H y#, by whom, to whom, 
for what and how ir cost ta b daMrmind3 

Except to the extent that k O l R  tariffs and the Commission's Ruler 
address the issue of gtrrnthqi of easements and support strudum (See: I1I.A. 
below), no other legisiativa or regulatory dictates should bs mtablishd relative 
to financial arrangements miched baw;ssn ownen, carrierrs and tenants. As 
stressed in pmviour c o m ~ r t s ,  howww, COLR sewlees and COLR customers 
must continue to be protected by tam until such time as the legis4ture and the 
Commission determines that the COLR coneept is no kngw needed, and thus, 
COLRs am free to serve or nefuse to senre any customem thgr 80 choose. 
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addrera number. fhia could possibly mutt in amwgsncy m n n d  not baing 
able to identify ttm caller's exact location within the rnubknant environment 

3. If an MPOE demarcation point is established, dial tom nsay onty sxid 
at the W O E  demarcation jack If the wiring between the MPOE and the tenants 
unit is not intad, the tenant will not recelve diai tone in the living unit and, thus, 
will not have a- to 911 sunrice. 

4. Access to 81 1 would be jwpardkd if I party d m n e c t s d  I camets 
wiring to, or at+ the camar'r network intsrfacm jack 
consider adopting a rule, mnsisbnt wtth F brida law, which s p e a k  that a 
carrier's wiring and equipment must never b diabrhed without approval of the 
cartier. 

CommWn may wish to 

111. Other tuum not covmred in I and I: 

A. Aecer8 to Eaaamenb and SupporC Sttuctulus: In consideration of 
BellSouth's obligation to provide senria to all subscfibm, BellSouth's filed &riffs 
obligate subscribers to provide sasements and other supporting @wtures at no 
cost to BeilSouth. (In a mufti-tenant environment, #e property owner usually, but 
not always, acts as an agentfor ill subscribers tolathe to them rsquiments.) 
In such cases it would appear to be inappropriata for the property owner to 
require compensation for rceess. AI=, lease ram typhtty indude access lo 
common areas by tenants. nus, doubk compensation for the same space could 
occur if the property owner also seeks to have carriQrs pay again for this spa-. 

Ce-in supporting structums such as conduits, equipment rooms, 
plywood backboards, sleetrieal o m ,  e&. am %'turn" of the property and 
remain in place for the bsneiit of the property owner, tenants or other 
telecommunications companies in the went that the incumbent carrier's services 
are disconnected. Thw, even in a totally dsrsguhtd environrrwnt, with no 
carrier designated a C O W  them m a i n  very real and compelling arguments 
as to why property ownun and/or subscribem should provide access to 
stnrctums that am, or beeom, "fixtures". This is the cme with plumbing, heating, 
coding and any other infhutmclum which is shared in whols or in patt by 
tenants 7hb mWiUwtanding, it ia BeHSouth's poeibion that in a fully competitive 
market with CK) COIR obl€@om, GBseommunicatbrm cmfen, subwibsrs and 
p r o m  wfmm Wiil and shou#d negotiate numerous tam and conditions, 
including thr pmvbion of slmcturss, in d s r  00 affiva at mutudty a g m a k  
sewing arrangements 

0 
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6, Ace- To Wirfng And Equipment b d d M  pwiously, ttrs 
definition of “indirset a-* proposed by b1Isouth entaw a 
d r m a d o n  point at the Minimum Point 6f Entry (MPOE) of the multl-tsnant 
P W = W  

In such a MPOE sumiflo, the resuiting question arises: how do carrier 
services get extended from the MPOE to the end us@ The most probable 
answer is via wiring which is installed and maintained by the proprty owner (or 
an agent of the owner), or perhaps by anoqer carrier who the owner has 
permitted to instail wiring and eqGipmsnt 

A similar but &arty dilwrent scenario arises when a cam is requested, 
or required by regulatory mandate, to p h a  its demarai th  paints at end usem‘ 
p r m i s m  but knot  psrmittsd by the property ownw to install it8 uwn wiring on 
the property. Sucb a scenaricr exists on a limited basis in the Commissbn’s 
Shared Tenant Senrim (ST!S) rule whereby, in STS Situatiorw, 6allSouth must 
utiiize wiring owned by a third pa* if such wiring: 

a) meets requimentai of the Nationat E W e a l  Code (NEC) and 

b) ean be at costs which am no higher than the costs WISouth 
would haw incumd if it had instalbd its own wiring. 
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example, the NEC add- only a very rninutm Sst of fadon relative to wiring, 
all of which rn mntsd t o w d  lWww issues, not psrformam. Other 
vo!untary industsy standards, such as those p r o m u b a  by tha Amdcan 
National Sbndrrd8 in- in conjunction with the Teb~mmunieationr Induw 

and EIsctronh Industry Association (ANSmNEIA), attempt to 
add- pdbrmancS, h w w ,  even these orgmkatbns mcognke that 
tekommunicatjons providers utilize propti4tsrry and individualized network 
archibchJrts that do not always lend thmWveS to ‘cookie cutW standards. 
Certainly, 8tmddked medb and equipment would rrtah evwyom’s lilb easier 
in the te4ecornrnunimtionr industry, but that -ply k not ths a# Way, nor will 
it be in the fommabk future. All o m  bas to do h mad any tdecmrnunhtiorm 
periodical to clearly see the Mdy d b m e  opinions on which mdh is “besf. In 
point of fact, su- in the marketplaos is often I d i m  functlon of how 
8fFecUvely a tet8cornrnun~tkons provider is able to difbmtiats its products, 
services and technologies. 

and a property ownets wiring consisted of mialk fadlibs whkb met NEC 
specifications and could be access& at a reasernable mst? Should BoHSouth 
modify its deployment plans to wmmodate  another party‘s techndogy choice? 
Should BellSouth‘s subscribers be denied the bunsfits of fiber technohgy? 
Should BellSouth We a step badward and mod@ s y s t r n  and centmi OM- 
equipment to amrnmodata metallic plant? The anwet to all thew questions is 
a resounding NO! Nor should any other eani4r be requid to do so. 

. .  

What, for example, should BellSouth do if it intended to deploy fiber plant 

Wlth the above mtbnals in mind, BsllSouth’s p a s h i  on dm use and 
availability of premises wirtng are summsrized as f o l w  

1. Although certainty not a matter of regulatory mandata, property Owners 
would be well advised to instail support abydurss (conduit, etc.) which will 
reasonably facilite ths installotion of media by rnuttitipk canion. Thb just makes 
good common sun- in Way‘s environment Doiq 80 MU# obviate most if not 
all of the issues regarding rhmd ma of wiring. 

10 
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b) If an a-phbk agrenmm! cannot be reached with ths ownw of the 
premisss wiring, WESouth will place its demare9tion points at the 
MPOE, amurning that the end u&uf/subscriber m i c e  in this 
manner, and that Commission R u b  are m d M  to pennit 
dema-n at the WOE. 

c) If the Commission’s pmh demarc nrb mains intad and an 
acceptable faulitiesluse agrement eannot ba m&d, 8ellSouth 
woutd be unable to provide servfea to the customw, and should then be 
relieved of its COLR lobligations as to that ssrvics request. 

4. BellSouth betieves that the pfoadurus outlined in (3 a,b,e) above 
make sense for all carriers ami that no legistative or mgulatory didata should 
exist which would require any capier to use wiring or equipment owned by 
another party, regardless of ~e circumstance3. Term and conditions of 
f a c i t i u s e  contra- must bci totally a matter of frem marlcet negotiation. , . 

e. U8m OI Sputa: 8ell:%uth undemtandr property m m ’  concerns that 
space for telecommunieatians equipment is a limited resource. Owners voice a 
e o n m  that a plethora of ssrving carriers would require an inordinate amount of 
spa- on their p ropew.  Bell:South belisvss that sueti a situation, white 
theomticaily possible, is unlikedy for several reasons: 

t l  
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b) The trend in the telecommunications industrj k for a b &  and 
equipment to Mu- in sire, not inmaso in Sirs. for expmpb, 
yesterday's 3800 pair copper cable requiring its own 4" cmduit can now 
be rsplacsd by one f i h r  optic cable which is no mom that 5/8' in 
diamtm 

BellSouth's position8 relative to the apace imue am summarited as 
follows: 

1. AS part and parcel of an ownets job to provide commdn mi- to 
tenants, Owners should stand rsady to accommodate W r  tunenb' changing 
telearnrnunications needs and to make appropdaw m d i f b t h s  to their spats 
ptanning and sizing speciffcations. 

2. It is wrong for swners to attsmpt to maka compensation for space a 
profit-making endeavor. 

3. Owners need to monitor the reasonableness of spa- usage by 
serving carriers. 

4 
0. Ace- Tim0 I-ur: Some owners apparsntty e z p m  conwrn over 

the need to provide carriers with seven days a wssw24 hours a day (7/247 
acass to buildings. BellSouth's experiencu has been that, normal&, its abirrty to 
gain timely a q s s  is easily reserlved with property ownen. 80th owners and 
adem must have service to their tenants and eustomn as a common and 
overriding objective. In its sslsction proteas, ownem an abk to d k 8 m  the 
viability of carriers relative to their ability to provide timely, rdibls sewiee. If a 
selected carrier wishes, or is forcud by re$ulattory mandate, tu provide 7/24 
service to tenants, the owner should mak8 arrangofnentu to accommodate this 
need. Also, if bnaant3 in the building need 7/24 s u p w  the propsrty owner, as a 
m a w  of g o d  business practia~, should fadlibto the satidadon of this tenant 
need. 
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If 8sltSouth is forcsrf to pay additional fsss to tenarrt, then 
BellSouth wiH pa88 mesa frm along to the tenants in the building (the #>a 
carrier -1. ’ 

~especthlly submitted this 29th day of July, 1998. 

I 

NANCY 0. WHITE 
do Nancy H. Sima 

Tallattawme, FL 32301 
150 south Monroe s m  sum 400 

(30s) 347-5555 

WlLLtAM J. ELLENBERG & cut) 
SIDNEY J. WHITE, JR. 
Suits 4300 
675 W. Pea- S t ,  NE 
Atlanta, GA 3037s 
(404) 335-071 1 
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The Building Owners and Managers Association of Florida, Inc. 



,*d -- -- 
JOHN LEE BREWERTON, IU, €?A. ORIGINAL 

LtN - 
DPC - 

I 

O f  RECORDS 



Envitonmem 

owning, andor operating lit$rdly billions of quare f#e of primarily ofi~ice, but alw 

inciuding d l ,  industrid ud q b r  Wxmt-pied building space h this state. B O W  is 1 

chartered membw ofBOMA Xntmhod, hc., foundGd in 1907 ud b d  in Washington D.C., 

representing huisdrcds of t)loususds of tamt-pied officu buildings in the United Statu 

alone. 

The issum in quRstion in this proceeding are not of fint impression. 



In short, th#e ases hold that, to fbnx a building owlwt to pn t  accws to any party, 

including a teIccommunications semi= provider, r d u  in B governmental taking of private 

prop#ty rights for which full compensation to the owner must be paid either by the taking 

gov#nmcntal entity or the beneficiary of the Mng (as proposed hert, the dacommuni~ions 

companies). Momver, in the h t t o  opinion, the U.S. Supienw wurt e x p r d y  stated that the 

power to exelude third parties has traditionally be considered one ofth most treasured strands in 

The following will provide BOMA's comments to the h s  circulated by the Florida 

Public SmFice Commission (PSC) for disewsion at its public M n g  scheduled for Wednesday, 

August 13, 1998, rd&w to mMdrtory acces. 

to customers in multi-tcnmt 

o m a s  must be ob-. Building ownen must r d n  the authority to regula 
2 

260 



buildings by third putiea will cornpromi# tbe integrity of the s&ty a d  Sccrtrity of all 

occupants of the building, including tcnantJ not SaVGd by the telecommunications 

company seeking the -a. Buiiding o m  and their property managers arc in the 

business of providing environments in which people h e  and wo* and therefon, they 

an uniqueiy positiod mi obligated unde teaant I- to -,tdinrte ttsc Aier ing  

nctds of multiple tenants and multiple d c e  providers, including telecommunications 

and in space 0;ccupied by tlenams and otha Iicenseu. In addition, telecommunications 

q u i p m a  in building h n e n t s ,  telephone closeta d riser close@ and on the rooftops 

of the buildings in which lthey s m  or propow io ~srvs w. Thedore, building 

ownm must be tntitfcd to iexerciw d i d o n  in the murqging, ~ontrolt in~ and licensing 

of access to and 3- in tlrtir premises fop the protection and wumty of not only their. 

own i n t w  but also thou: of building t u  licenseus and other occupw. 
I 

3 
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proposed "granting" of musdstoy or similar accm by tb state of Florida to any 

confidentiality of tawits, 1- obligations of the landlord, vokre of tf# spaa and access 

proposed, competition fbr the limited availability of space within the building, and 0th- 

fmon. 

Cornmcntr hasmu& as the primary targets of most tdecommunieations company 

seek to include commercial office buildings witbin tk definition uf "multi-mant 

transient, condominium, retail a d  other propati- as well in a my limited number 
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maintenance of ooffware, cabling, hardware azsd equipment dated ot incident t k e m  

teiecommunications canhi tenarrts of multi-tcnrm "mvimtunents", unless the same is 

expressly CollSMtcd to by the building owner. Moreova, aa BOMA has advised tht 

more daail hdnrftcr,  "~clusionuy" c o n m  (OM d l e d  exclusive agreements). are 

thc -OR to tbs gmmd rule d not the wrm in the commercial office building 
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physical -e to the p r o w ,  intsgritY o f h  s&y ad ofthe building ami 

modifications by the ani-, a@ COnnicthg r i d s  of trrultipb tcnants and multiple 

service providers. Therefore, acceu to private building must be subjat to the cxp- 

consent of the building owner or its manager. 

In some cases, exdusive contfacts may be wananted, duerminai in the disaetion 

of the building w, based on its cvduthn of tht fbrqoing and other faaon. In any 

event, as previously stated, it is BOMA's position that exelusive contracts arc generally 

fivorabk or in the best i n t w  of its narmbm. H m ,  a building owner has the 

constihltiond right to govern who and what ~ornprnits have w u  to its own property, 

and while it may not be piudent to do so, a building ow1#t nay cmaitutionaily exclude 

any party from its p r o m .  By the same token, it may IawfUlly mter into m exclusive 

building owrtds conscihrtiondly guaranteed right to bc imprudent a d  to exclude &om its 

Comment: It is BOMA's position that tbt dtfinition of dmutcatlo * npointfbrplvpdses. 

of Florida law should r d n  QJ currently d e f n d  undm PSC Rule 2540345, FAC. - 
6 
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2) Tenaats, customers, cad urwer~1 and 

Cummeat: Tenants, cuiicomcrs and u r n  may excrciss any rights, privilcg- 

ruponslbilitica or obligations with respect to their meda and demands for 

telecommunications company p c e a  provided in their contrwts with their landlords. 

3)  Tdccommuoicatio6r cornpaaka 

o-- Any rights and chligations regarding telecommunications m s  should be 

, -I SWWI of similar right to any telecommunications campmy would violate the U.S. 

7 
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They are uniquely positioned and obligated pmmt to their leases to coordinate the 

conflicting needs of multi-tenants and multi-rP#rice providers. Cdquently, to infringe 

on landlord's p r o m  n@ts andlor obligations to their tumts, othw liccnsces and 

custom- solely to benefit the pecuniary imerwrs of privatelyylownbd 

0 

telecomuni&ons companies, would d t  in unconscionable hum to private property 

In fact, private i i c d n s  and similar osr#mtntl among buiiding ownem 

and telecommunications companisq both inside a d  outside the statt of Florid% an today 

becoming the nom Unfbrtunatdy, given the -sting monopoly-status of incumbent 

ownen in their own properties, puticuldy in thir time of monopoly deregulation and 

promution of anpaition with LECs by d d v e  local exchange urd competitive - 
8 
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fee; or (c) ab& or p ~ s  on to t w  in h fhn of W i d  rent or o w n s  

betwan property o m  and most alternative Curia including the likes of T m d a  

0, TeIeport Commullicrtions Group UCG), e s p k  (Dklr ACSI), WinStar 
# 

membcrship. 

Comment: - are im ZMur alia, ESP which the landlotdlbuilding owner is 

rqmsibie to its tumts ;and s M d  be addrwgod in license or similar agreements with 

F. 
compensation sboaid k rcpdmd? I f y a ,  
bc dttemined? 

hue: B W  on your Imswet to h o t  =E. a h %  am them instances io which 
whom, to whom, for what and haw Is colt to 

Comment: The r d  question is nut "which* compensrsion should be requhd, but 

whether the property owner h~ the ability to charge m y  comptnsation for access by 

telccomunications compmits. Under the authoiity of h t t ~  and its progeny, 
9 
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limitation, the fait market value of the However, m 

pteviously sated, it is in the property o d s  best i n t m  to have muitipb b a s  

sought by the cutier. 

providing Stryicea to t m  within their buildings, so it will naturally be indined to 

negotiate such osr#mtnts. Any amim rcftsing to mgotiaa any Iiwnse or acma 

agreements with landlords and demanding h e ,  unfatcrcd and unconpnsatcd access are 

simply being wu+asonrblt and ignoring owners' private property rights. 

Factors tvpically taken into eonsidention by a landlord in evaluating the lwei of 

compensation to be paid to it fot l i d  ace= to its tcMlrLd generally indude, but arc 

not limited to, tht: -on paid or OM to be p&d by other carriers for the 

access; space limit+tions in the building; term of the licensed access sought; other tams 

and conditions of the aecm sought; requested to bt provided by the landlord for 

of such tenorrts 1- in the building); numb of carrigs alrerdy providing 

telecommunications d c e  to ttnorrts in the building; vdw of th8 to athe d o n  
I 

10 
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by a ~ecommunications company in a building shall be determined a d  evdmted by the 

quires a e ~mmiunicstions company to i n d l  e squipmclrt or facilities 

in its building. 

G. What is ncceurry to prrstine the integrity of E l l l ?  

Comment: Of it ia; necessary to m e  tbe integrity of E91 1. However, as 

long aa so- Certificated tidecomuniations company is willins (or obligated under 

tarif€) to provide t e l c p b  sctyice to a patticulu building, the integrity of E91 1 will 

a h y s  be ptescrvsd 

IIL Otber iUoc3 not addmsed in I rad If above: 

Public M c a  Commission in this c o w  imlude but arc nut limited to the following: 
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1. 

and thc telemnmunications corripmi~ and indirsaly between landlords and tCnMtS in 

their I t a s e  negotiations, would not only be umwmnted ad unconstitutiand, but futile. 

access by teltcommuniiationa companies. b y  mmimtoq access or similar law will not 

only fail to accomplish the objectivt of establishing competitioq but preclude it. 

2. Oftentimw telscommunications companies a h d y  possessing ac-cca to an 

owner's building (LECs and ALECs alike) attempt to overburdm the building's 

telecommunicatiom hhtmctm (wch as equipment rooms, risffs, raceways, telephone 

do- m f b p s ,  a.) d physidiy occupy more space than they actually need (is. to 

provide d m  to dl tenrnts in the building), simply to rmdw access to the building's 

tenants economically impractical for other compdton, thwcby d t i n g  in a barrier to 
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3, In order to promote eompefition, the state mu& consider two &#nativcs: (a) 

either immediately or gmclually retract or diminish the monopolistic rights of LECs in 

tenant propt ies  such as to runwe burien to entry for d ALECs and c r a  a Id 

telecommunications compuries certificated in the statt of Florida already, will rtsuh a 

Arrie:le S d o n  6. . .  

13 
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license fees to landlords in ordcr to gain to their propertiw. It is impossible to 

undttstand why the m e  would even consider intejcaing i td f  into those nqdatioas 

ad intmpting the h e  market, a n n ~ l l ~ ~ g r h g  negotiations among those parties. 
e 

Once again, the h e  market will d e t d n e  the amount of compensation payable 

to Idlords for licensed to their propaties Any cost eomideratiom will be e r n  

into $ccount by the tdmmmunications company in cvrtuoting the feasibility of an 

imestmmt in actus to rspecific propcrty'sm 

StaMa The effrct of such laws would be to gownmentally the compensation 

payubte to Whda for to their pmpdw. Such artii7cirl limitations would not 

Artids X Section 6, but dm . .  
only be unlawful and violotivc of &&b C l w  

14 
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in the p r o w  of negotiations or as put  of its negotiation scntegy. Clearly, such waa not 

the intention of tbs F e d d  Tslscommunicotions of 19% or the Florida 

Telemnmuni&om Aet of 1995. 

I interion as well as ext#iors, e.g. the rooffops, of buildings. All & c r ~  requite s m  - % 

1s 
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building must be negotirtsd by the parties involved. Landlords are in the burincas of satisfying 

provider, and such access d w d y  imprcts the rights and obligations of the owcl~ to its other 

tenants (or the W s  maaaging agem to such owner), the ownet (or -) cannot be f o r d  

tel+communications cumpanics dunanding m. Chtm must be able to protect their 

access law wilt jcopardiw t& 0-s ability to those intemts 
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i e , ,  the telecommunications companies demanding it. If such costs and burdm are not 

reflected in the prices for telemnmunktions d c e s  C h a r g e d  to tenants, then they most 

c d n l y  will be reflected in increased IC- r e d s  and ammoil operating expenscs shared 'JY 

dl tenants of the building (d l ,dve ly ,  "Rents"). Such I re& wwld unfsridy b e e  

tdecommunicrrtions &m at the apmw of ldorda and tenants. 

A primary purpose of the l?orids d F e d d  Telecommunications Acts waa to foster 

competition with LECs by mit. It wm an objective M t o  raiw Rents for ten- fix 

the duect pecuniary benefit of te18#xrmmunkations companim which 4 1 1  b a direct r e d  of 

the p q e  of any mandatwy mxss or any o t k  similarly i d d  law by this state or its 

agency. 

Rwpedulty submitted on behalf of the 
Building Owners and Managtn 
hsociation of Florida, Ine. by 
JOHN L. BREWERTON, III, P.A 
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Florida Association of Homes for the Aging 



TO: 

FROM : 

RE: 

N U E I  

August 31, 1998 I4 

DIVISION OF RECORDS AND REPORTING 

DIVISION OF LIEGAL SERVICES (BEDELL) 

UNDOCKETED SPECIAL PROJECT NO. 9800003-SP - Access by 
Telecommunications Companies to Customers in Multi-Tenant 
Environments 

Attached is an ISSUE m R J U D U M  LETTER FRoBd TEE FLORIDA 
ASSOCIATION OF E-S =A AGING DATED AU6OST 10, 1998, to be filed 
in the  above-referenced dbcket.  

CB/slh 
Attachment 
cc :  Division of Communications 
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m R I D A  ABSOCIATION OF EO- 
FOR AGING 

Crlebr&ng 
35 l e a n  

of Semice" 

An Organizati4n of Retirmnent Homing and Health Care Communities 
YiLlilm R. Whitley 
'resident 

1822 Riggins Road Tallahassee, FL 32308 
(850) 671-3700 '1 Fax: (8501 671-3740 email: info@faha.org 

www,faha.org 

Karen R Togtscn .-. 

Execuhbe Director 

MEMORANDUM 

TO: The Public Service Commission 

FROM: Mary Ellen Eariy, Clirector of Public Policy 
Julie Miller, Dircctar of Housing 

SUBJECT: August 12 workshop on "Assess by Tebcommunications Companies to 
Customers in M u l t i - T b t  Environments" - Special Project No. 9800003-SP 

The Florida Association of Homes for the Aging is a statewide association consisting of nursing 
homes, assisted living faciIities, gavepent-financed or insured housing for the elderly, and 
retirement communities that provide the full continuUm of care, including a licensed nursing 
home or assisted living facility or both. Most of ow members are non-profit organizations. Over 
50,000 residents, most of whom are: over the age of 78, reside in these facilities. Thou3ands of 
other Floridians live in similar facilities that are not part of our association. 

Since the early 1980's, some of our members have provided telephone services to tenants through 
a shared telephone system. The Public Scrvice Commission m d  their right to use shared 
tenant swvices in docket number 8B045S-TL, order number Z 71 1 1, ismed on January 15, 1987. 

The putpose of this memo is to request that the Public Service Commission, in its deliberations 
on "Access by TeIecommunication Companies to Customers of Multi-Tenant Environments" 
consider the specid needs of clderky and disabled Floridians who reside in p u p  Iiving 
facility/communities that arc Iicensed, certified, or b c e d  by a government agency. We 
respeddly request that you r e m  current policy to exempt these facilities fiom re~ctions 
011 the use of shared tenant Stry icts .  

Our response is limited to the teIecrxnmunicdon needs of persons residing in long-term care 
facilities and retirement housing as defined in this memo. We are not technicd experts in the 
field of tefecommunicaton service:$. Therefore, wc do not have the expertise to respond to 
specific issues identihi  in the workshop notice that appeared in the July 3 1,1998 issue of the 
Florida Administra tive Weekly. 

In group living facility environments, such as a nursing home, assisted living facility, 
govcmment financdsubsidized hciusing for the elderly, or a retirement community with a 
Iicenscd nursing home or assisted Eiving facility, a shared tenant telephone system (centd ofice 
trunk lixlts via a PBX or master switchboard) operated by the facility should be permiad. 
Direct access to customers by the local telephone company is not warranted. 
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Oftentimes, these facilities provide multiple levels of care that co-exist on a campus. 

These providers have never been rewted by the PSC. They have had a specific exemption 
(PSC order # 171 1 1) from regulation since 1987. 

They are not in the business of providing local exchange telephone services and do not 
compete with telephone companies. They we local and long distance companies but 
facilitate the acquisition and management of telephone strvices on behalf of residents. 

Through the use of a shared tenant system, elderly and disabled residents of these facilities 
enjoy telecommunication sewices tbat might not oth&se be available. These include local 
exchange strvice, thrce-digit in-house dialing through the PBX or master switchboard, an in- 
house emergency response system and, when quired, assistance h m  the switchboard 
operator in making calls. 

Most shared telephone systtms pravide not only affordable telephone senices, but also an 
emergency response system. Some have an automatic tie into an in-house operator or nurses 
station in the event of an emergency. If a resident knocks the headset off the hook, staff 
receives an automatic signal for help. 

Nursing homes, assisted living facilitits, continuing care r e h a t  communities and HUD 
housing are already heady regulated by a number of government agencies. Oftentimes, 
these facilities are collocated so residents move from building to building as their needs 
change. The overlap makes it difficult to classify these facilities as transient rentals. Stays 
can be for an extended period of time or far a few weeks. Through cal1 aggregator semices, 
residents are provided with telephone Services regardless of whm they move, even if the 
stay is temporary. 

As people live longer, their stay in a communaI or institutional setting designed specifically 
for seniors has become longer. W e  some stays are short-term, many Floridians live out 
their lives in a nursing home, assisted living facility, continuing care rttirement community 
or HUD funded or insured housing complex for the elderly. When the PSC issued Order 
#17f 1 1, they acknowledged that these facilities should not be c~assSed as transient rentals. 

Since the PSC issued ordcr #I71 I1 on January 15,1987 exempting these providers fiom 
shared tenant and call agpcgator regulation, we are not aware of any consun& complaints to 
the commission that would warrant a change in policy or rule. 

The long-term care facilities and retirement housing communities that use &red tenant services 
are not competing with telephone companies. Frequently, the telephone strvice is provided as 
part of the personal care, housing and emergency tesponse package available to 
residcntdpatients. Adability of a shared telephone Service in long-term care fadities and 
retirement housing is clearly in the public inter& and beneficid to elderly FIoridians. It is also 
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consistent with public policy initirttives to promote a variety of Iong-term care and residential 
options that help to postpone or e I . b t e  the need for nursing home care. 

If the Public Service Commission determines that there is a need to restrict the use of shared 
tenant stmices, we believe that the! following exemption should continue. Occupants of ail 
homes, communities or facilities fbr the aged, disabled or retired in which at least 75% of the 
occupants art over age 62, or totally or permanently disabled, and meet one or more of the 
following criteria: 

a. 
b. 

is licensed in part or in whole as a nursing home purmant to Ch. 400, F.S.; 
is licensed in part or in whole as an assisted living facility pursuant to s.400.404, 
F.S., or exempt fiorn licensure as an assisted living facility pursuant to s.400.404, 
F.S.; 
is certificated as a continuing care facility pursuant to Ch. 65 1 F.S.; or 
is heed or insured by the U.S. Dqt.  of Housing and Urban Development 
(HUD) pursuant to the National Housing Act or financed in part or in whole by 
the State Apamneni: Incentive Loan program purmant to sA20.507, F.S. 

c. 
d. 

e 

We were mure about the appropriateness of responding to the PSC workshop notice that 
appeared in the Florida Administra-tive Weekly. Specifically, it was not clear that ourmembers 
would be a f k t e d  by issues to be addressed during the workshop. Since we were unable to 
obtain guidance fiom Commission staffon the appropriateness of submitting comments, we 
decided to respond. 

If you need additional information, including information from PSC hearings on this issue, 
please do not hesitate to contact us. 

Thanks in advance for your time and consideration of this important issue. 
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