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MCWHIRTER REEVES 
ATTORNEYS AT LAW 

January 6, 2000 
VIA Hand Delivery 

Blanca S. Bayo, Director 
Division of Records and Reporting 
Betty Easley Conference Center 
4075 Esplanade Way 
Tallahassee, Florida 32399-0870 

Re: Docket No.OOOOO1 -El 

Dear Ms. Bayo: 

Enclosed for filing and distribution are the original and 15 copies of FIPUG’s 
Petition for Reconsideration of Order No. PSC-99-2512-FOF-El. 

Please acknowledge receipt of the above on the extra copies enclosed herein and 
return them to me. Thank you for your assistance. 

Yours truly, 

I L i u Z b  + 
Vicki Gordon Kaufman 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Fuel and purchased power 
cost recovery clause and 
generating performance incentive 
factor. 

Docket No. 000001-E1 

Filed: January 6, 2000 

FIPUG’S PETITION FOR RECONSIDERATION of ORDER NO. PSC-99-2512-FOF-E1 

The Florida Industrial Power Users Group (FIPUG), through its undersigned 
attorneys, petitions the Commission to reconsider its ruling set out in section I1 D 4 of Order No. 
PSC-99-2512 on the following grounds: 

The ruling is not based upon competent substantial evidence; 

The ruling ignores the Commission policy of giving deference to stipulations between 
parties; 

The post-hearing position taken by the Commission StafFon issue 19 J and adopted 
by the Commission was not declared before or at the Prehearing Conference. The 
parties with opposing views were blind-sided. Neither FIPUG nor TECo was given 
the opportunity to present evidence on the relative merits of the position taken by the 
Staffvis CI vis the stipulation entered into between FIPUG and TECo. Like FIPUG, 
the OPC objected to the TECo proposal before the hearing, but presented no evidence 
on the subject at the hearing. The only evidence in the record is the information 
supplied by TECo. No evidence was presented in support of the Staffs post- hearing 
recommendation; 

The evidence supplied by TECo demonstrates that the treatment of FMPA revenues 
proposed by TECo is the most equitable solution to a difficult dilemma. 

ARGUMENT IN SUPPORT OF FIPUG’S MOTION 

1. The Commission’s final order in this docket found that TECo entered into a binding 
wholesale contract with FMFA to sell energy to FMPA from December 16, 1996 through March 15, 
2001. The revenues received by TECo from the sale are admittedly less than the operating and 
carrying costs of the facilities which are committed exclusively to the wholesale transaction. 

2. In TECo’s last general rate case, the Commission adopted a procedure which required 
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current and future wholesale sales for periods over one year to be separated. The effect of a 
wholesale separation at the time of a rate case or when there is an earnings cap is to relieve customers 
from the obligation to pay the carrying costs on the electric plant dedicated to wholesale transactions. 
It is an effective way to phase in new capacity by allowing a utility to build plant in excess of its 
current needs and sell it on a short-term basis until it is needed for the retail load. It discourages 
surplus capacity, impecunious wholesale transactions and predatory pricing in the wholesale market. 
Between rate cases, short-term wholesale sales can benefit customers even though they are not 
separated if all the revenues are refunded to customers and the utility has capacity to spare. They are 
never beneficial if the utility doesn’t have sufficient capacity to meet the demand of its retail 
customers, unless the capacity can be replaced at less cost from wholesale purchases. 

3. In Order No. PSC-96-1300-S-E1 the Commission reaffirmed its general rate case 
ruling on separation and acknowledged that the parties had stipulated that wholesale sales would be 
separated. 

4. Order No. PSC-96-1300-S-E1 approved a stipulated earnings cap for TECo. Later, 
in Order No. PSC-97-1273 FOF-E1 in Docket No. 970171-EU, the Commission reaffirmed its 
position on wholesale separation. As long as TECo was under an earnings cap, by the Commission- 
approved stipulation, customers would receive a refund to the extent that TECo’s net return on 
equity exceeded 12.75%. TECo and the Commission Staff calculate that TECo could earn up to 
14.2% on equity in 1997 and 1998 before refunds were mandated. Nevertheless, with the FMF’A sale 
separated for only a few months in 1998, the refund due customers provided under the earnings cap 
was greater than the $9 million offer made by TECo in Docket No. 970171-EU. 

5. Unfortunately for customers, the earnings cap stipulation expired on December 3 1, 
1999. No dockets have been opened to reduce TECo’s return on equity or to reimpose an earnings 
cap. If the plant is no longer separated, the return of 150 MW of capacity and the attendant 
transmission facilities to the retail rate base will depress TECo’s apparent earnings, making it unlikely 
that the Commission will consider a further rate reduction. 

6. TECo has obligingly offered to credit all of the revenues from the losing FMPA 
contract to retail customers. FPUG originally took the position that the separation should continue 
in the same fashion TECo was ordered to employ in the 1993-1994 general rate case, again in 1997 
in Docket No. 970001-EI, and once more in Docket No. 970171-EU. But with no rate relief on the 
horizon for customers, if the FMF’A plant remains separated, customers will bear all of the costs of 
the plant dedicated to FMPA and receive no mitigating revenues in the post-stipulation era. Under 
the circumstances, TECo’s offer is better for the retail customers than they apparently will receive 
for the last 15 months of the contract without the offer. At the hearing after the evidence was in, 
FIF’UG changed its position to agree with the TECo proposal. 

7. In its post-hearing recommendation, the Commission Staff took an approach that 
harms the class of customers which will proportionately bear the greatest part of the loss which 
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occurs when replacement power is substituted for TECo resources. Staff agreed that TECo could 
depress its earnings by not separating the 150 MW dedicated to the FMPA contract, but then Staff 
proposed that the capacity and transmission revenues received fromFMPA be credited to the capacity 
cost recovery clause; the other revenues would be used first to satisfl environmental costs; the 
remainder would be allocated fuel costs even though the sum received will be less than average fuel 
costs. This revised allocation of revenues appears to be logical on its face; capacity revenues flow 
to the capacity clause, FIF’UG would have agreed with the Staffthat this is a proper approach if the 
FMPA revenue was going to exceed the FMPA losses, but the evidence in the case demonstrates that 
the losses that customers will experience as result of the FMPA contract far exceed the revenue this 
contract will provide. The TECo proposal is more equitable to all customers under the peculiar 
circumstances of this case because it proposed to have the revenue flow to the cost recovery clauses 
where customers will be charged for the FMPA losses. 

8 .  The peculiar circumstances ofthe case are that in 1996 TECO sold capacity under firm 
contract to the wholesale market that it will need in the year 2000 to meet the demands of its retail 
customers. Mr. Hernandez’ testimony in this docket (page 10 prefiled) stated that the costs of 
servicing the FMPA sale have been exceeding the non-fuel revenues by between $0.7 to $2.1 million 
per month in 1998 and 1999. Naturally TECo would like to shift this cost back to the retail customer 
with Commission approval. Order No. PSC-99-25 12-FOF-E1 grants that approval. The next 
question is how will the loss on the FMPA sale be allocated to the customers. TECo and FPUG 
recommend that it be spread on a kwh basis primarily through the fuel cost recovery clause where 
retail customers will subsidize the losses on wholesale transactions. This approach probably does 
nothing to reimburse interruptible customers for the excessive and unanticipated purchased power 
prices they will be forced to pay during year 2000 emergencies, but it will soften the blow of 
increased fuel costs that interruptible customers will bear ratably along with all other customers 
arising from TECo’s importunate firm wholesale sales. 

9. How the loss on FMPA replacement power for the FMPA sale falls most heavily on 
interruptible customers is brought to light with blinding clarity in the extracts in Exhibit No. 9, 
Karen 0. Zwolak (KOZ-2),schedules E-6 and E-7 for the years 1999 and 2000 attached to this 
petition. 

10. In 1999, according to schedule E-6, TECo purchased 942,899.7 MWH of power 
from other utilities to service the FMPA contract at an unstated price.(presumably $0.7 to $2.1 
million per month more than it received from M A ,  see Hernandez, supra.) It sold 671,419.3 firm 
MWH to other wholesale customers from its own resources. For these later wholesale sales, it 
credited the fuel clause $19.62/mwh. Because its own resources were inadequate to serve retail 
customers, TECo went to the wholesale market to buy replacement power. According to schedule 
E-7 for 1999, TECo purchased 157,622.2 MWH of emergency power that was charged exclusively 
to interruptible customers to avoid interrupting them when TECo’s capacity was being sold 
elsewhere. These customers were charged $52.28 per MWH hour for this power for a total of $8.2 
million. Apparently it would have only cost these retail customers $3.1 million for fuel if TECo’s 
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capacity had not been diverted. TECO’s first line of defense, the interruptible customers, paid over 
$5.1 million dollars according to TECo’s exhibit so that TECo could meet its commitment to the 
wholesale market in general from TECo capacity.’ Energy from the lower cost wholesale sources, 
which marketed power to TECo in 1999, could have served the native load interruptible customers 
at lower cost, but this power was diverted to FMPA to give TECo the argument that its resources 
did not need to be separated. This approach is important to TECo because it reduces the refund 
customers would have received under the rate cap stipulation in 1998 and 1999. 

11. In addition to the high-priced power TECo bought to avoid interrupting its 
interruptible customers, TECo was required to purchase power to meet the demands of its firm 
customers. It paid $26.65/mwh for most of this power, while selling wholesale power from its own 
resources at a 33% lower price. 

12. The situation portends to get morose in the year 2000. TECo will no longer buy 
power to serve FMPA. It will provide 1,317,600 MWH to FMF’A and 416,266 MWH to other 
wholesale customers from its own capacity. Under the Commission’s ruling, there will not be 
sufficient revenue to cover the $33,850,396 fuel cost to serve FMPA. The FMPA revenues will be 
allocated first to the capacity clause, then to the ECRC, leaving inadequate funding to cover the 
additional costs recorded in the fuel clause. All customers, including the interruptible customers, will 
pick up the difference in their average fuel charge. 

13. According to schedule E-7 for 2000, if TECo’s projections are correct, it will purchase 
105,321 MWH of emergency power for interruptible customers at an average price to these 
customers of $120.79 per MWH. The projected average cost these customers would pay if TECo 
had not diverted its resources to the wholesale market would be the $23.03 allowed by the 
Commission in the current fuel recovery cost order (a difference of $97.76 per MWH). These 
replacement power purchases would not occur except for TECo’s firm contracts with W A  and 
other wholesale customers to supply them power at a price less than the cost of replacement power. 
Retail customers customer pick up the cost of replacement power through a kwh charge. Even if the 
FMPA revenues were credited to the fuel cost exclusively, they would be insufficient to off set the 
replacement power surcharge. When a major component of the FMPA revenues is diverted to the 
capacity recovery clause, the injury to interruptible customers is exacerbated. 

14. In 2000, replacement power will be purchased at a cost much higher than the cost of 
fuel. The cost of emergency power will far exceed total fbel, capital and operating costs. There is 
a windfall profit element that goes to the selling entity, but unlike the FMPA contract, the 
replacement power cost is not segmented into its different elements and collected through different 
cost recovery clauses. It is all recovered from customers through the fuel clause. Interruptible 

’ Evidence aliunde the record from subsequent monthly fbel cost filings shows that the 
purchased power cost borne by interruptible customers is far greater. 
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customers are the first line of defense in buying emergency power. It is passed along as a kwh charge. 
They also pick up their ratable share of unsegregated higher standard replacement power. All of this 
cost is allocated to all customers as a kwh charge through the fuel clause because the unbundled 
charge is not broken down into capacity cost, fuel cost and windfall profit surcharge. 

15. In ths case, where the losses and full cost of spike-priced replacement power are 
allocated on a kwh basis, it is far more logical to allocate all ofthe revenues received from the FMPA 
sale in the manner TECo proposed rather than segregating the revenues by applying the capacity 
payments to the capacity clause in which the interruptible customer, who bear the greatest loss burden 
through kwh charges for replacement power, will receive the least loss mitigation benefit. 

WHEREFORE, FIF'UGrequests that the Commissiongrant its Motion for Reconsideration. 

h & * h L  
John W. McWhirter, Jr. 
McWhirter Reeves McGlotffiin 
Davidson Decker Kaufman Arnold & 
Steen, P.A. 
400 North Tampa Street, Suite 2450 
Tampa, Florida 33601-3350 

Joseph A. McGlothlin 
Vicki Gordon Kaufman 
McWhirter Reeves McGlothlin Davidson 
Decker Kaufman Arnold & Steen, P.A. 
11 7 South Gadsden Street 
Tallahassee, Flonda 32301 

Attorneys for the Florida Industrial 
Power Users Group 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing FIPUG's PETITION 
FOR RECONSIDERATION of ORDER NO. PSC-99-25 12-FOF-E1 by (*) hand delivery, or U.S. 
Mail this 6" day of January 2000, to the following parties of record: 

(*)Wm., Cochran Keating IV 
Florida Public Service Commission 
Division of Legal Services 
2540 Shumard Oak Boulevard 
Tallahassee, Florida 32399-0850 

Matthew M. Childs 
Steel Hector & Davis LLP 
215 South Monroe Street 
Suite 601 
Tallahassee, Florida 32301 

Jeffrey A. Stone 
Beggs & Lane 
Post Office Box 12950 
Pensacola, Florida 32576 

Norman H. Horton 
Messer, Caparello & Self 
215 South Monroe Street 
Suite 701 
Tallahassee, Florida 32302 

Suzanne Brownless 
13 11-B Paul Russell Road 
Suite 201 
Tallahassee, Florida 32301 

John Roger Howe 
Office of the Public Counsel 
11 1 West Madison Street 
Room 812 
Tallahassee, Florida 32399 

Lee L. Willis 
James D. Beasley 
Ausley & McMullen 
227 S.  Calhoun Street 
Tallahassee, Florida 32302 

James A. McGee 
Post Office Box 14042 
St. Petersburg, Florida 33733 

John T. English 
Florida Public Utilities Company 
Post Oflice Box 3395 
West Palm Beach, Florida 33402 

hh  
Vicki Gordon Kaufinan 
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