
State of Florida 

VI c 3  DATE : MARCH 16, 2000 4 CJ 

TO: 

RE: INITIATION OF SHOW CAUSE PROCEEDINGS BY FLORIDA PUBLIC 
SERVICE COMMISSION FOR APPARENT VIOLATION OF SECTION 
364.183(1), F.S., ACCESS TO COMPANY RECORDS. 

DOCKET NO. 000222-uTX - MOMENTUM TELECOM, INC. 
DOCKET NO. 000223-TX - MAT-TELL COMMUNICATIONS, INC. 
DOCKET NO. 000227-TX - INTERNETU, INC. 
DOCKET NO. 000228-TX - INTER-TEL NETSOLIJTIONS, INC. 
DOCKET NO. 000229-TX - BURNO, INC. D/B/A INTEGRA PAGING 
DOCKET NO. 000230-TX - ONYX DISTRIBUTING COMPANY, INC. 
D/B/A FLORIDA COMM SOUTH 
DOCKET NO. 000231-TX - ERNEST COMMUNICATIONS, INC. 
DOCKET NO. 000232-TX - DATACOMM INTERNATIONAL COMPANY, 
LTD. 

AGENDA: 03/28/00 - REGULAR AGENDA - SHOW CAUSE - INTERESTED 
PERSONS MAY PARTICIPATE 

CRITICAL DATES: NONE 

SPECIAG INSTRUCTIONS: KEEP WITH DOCKETS O O O O ~ ~ - T X ,  O O O ~ ~ ~ - T X  AND 
000233-TX ON AGENDA 

FILE NAME AND LOCATION: S:\PSC\CMU\WP\OOO222.RCM 



DOCKET NOS. 000222-'L'X, 000223-TX, 000227-TX, 0 ~ ~ 2 2 8 - T X ,  000229-  
TX, 000230-TX, 000231-TX, 000232-TX 
DATE: March 1 6 ,  2000 

CASE BACKGROUND 

. 

. 

. 

. 

June 2 5 ,  1 9 9 9  - Each of the certificated Alternative Local 
Exchange Company (ALEC) providers listed on page 7 were mailed 
a certified letter (Attachment A, pages 8-12)  requesting 
information necessary for inclusion in the :Local competition 
report required of the Commission by Section 364.386, Florida 
Statutes. 

Mid-July, 1 9 9 9  - The return receipts (Attachment B, pages 13- 
16) from the June 25,  1 9 9 9 ,  certified letters referenced above 
were received at the Commission for each of the companies 
listed on page I .  

December 6, 1 9 9 9  - Staff sent a second certified letter 
requesting each of the companies listed on page 7 to respond 
to the data request no later than December 2 2 ,  1 9 9 9 .  

None of the companies listed on page 7 has responded to 
Commission staff to date. 
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DOCKET NOS. 000222-'1'X, 000223-TX, 000227-TX, 0u,0228-TX, 000229- 
TX, 000230-TX, 000231-TX, 000232-TX 
DATE: March 16, 2000 

DISCUSSION OF ISSUES 

ISSUE 1: Should the Commission order each of the companies listed 
on page 7 to show cause why it should not be fined $10,000 or its 
respective certificate, as listed on page 7, should not be canceled 
for failure to provide the Commission access to information in 
accordance with Section 364.183(1), Florida Statutes, Access to 
Company Records? 

RECOMMENDATION: Yes. The Commission should order each of the 
companies listed on page 7 to show cause in writing within 21 days 
of the issuance of the Commission's Order why it should not be 
fined $10,000 or have its respective certificate, as listed on page 
7 ,  canceled for failure to provide the Commi.ssion access to 
information in accordance with Section 364.183(1), Florida 
Statutes, Access to Company Records. Each company's response 
should contain specific allegations of fact and law. If any of the 
companies listed on page 7 fails to respond to the show cause order 
or request a hearing pursuant to Section 120.57, Florida Statutes 
within the 21-day response period and the fine is not paid within 
ten business days after the 21-day response period, the facts 
should be deemed admitted and the right to a hearing should be 
deemed waived and the company's respective certificate, as listed 
on page 7 ,  should be canceled. If the fine is paid, it should be 
remitted by the Commission to the State of Florida General Revenue 
Fund pursuant to Section 364.285, Florida Statutes. -(Ed. W a t t s )  

STAFF ANALYSIS: Section 364.183 (1) , Florida Statutes, Access to 
Company Records states in part: 

364.183, Access to Company Records. - 
(1) The commission shall have access to all records of a 
telecommunications company that are reasonably necessary 
for the disposition of matters within the commission's 
jurisdiction. The commission shall also have access to 
those records of a local exchange telecommunications 
company's affiliated companies, including its parent 
company, that are reasonably necessary for the 
disposition of any matter concerning an affiliated 
transaction or a claim of anticompetitive behavior 
including claims of cross-subsidization and predatory 
pricing. The commission may require a telecommunications 
company to file records, reports or other data directly 
related to matters within the commission's jurisdiction 
in the form specified by the commission and may require 
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DOCKET NOS. 000222-'l'X, 000223-TX, 000227-TX, OU0%28-TX, 000229- 
TX, 000230-TX, 000231-TX, 000232-TX 
DATE: March 16, 2000 

such company to retain such information for a designated 
period of time. 

Based on the return receipts (Attachment B, pages 13-16) staff 
received from the initial data request, it appears that the 
companies listed on page 7 received the data request and could have 
responded. It is imperative that the Commission receive 100% 
participation to accurately reflect the status of local 
telecommunication competition to the Legislature and the Governor. 
Staff requested the information in order to comply with Section 
364.386, Florida Statutes, Reports to the Legislature. Section 
364.386, Florida Statutes, Reports to the Legislature, states in 
part : 

364.386 Reports to the Legislature.- 
(1) The commission shall submit to the President of the 
Senate, the Speaker of the House of Representatives, and the 
majority and minority leaders of the Senate and the House of 
Representatives, on December 1, 1996, and 011 an annual basis 
thereafter, a report on the status of competition in the 
telecommunications industry and a detailed exposition of the 
following: 
(a) The overall impact of local exchange telecommunications 
competition on the continued availability of universal 
service. 
(b) The ability of competitive providers to make functionally 
equivalent local exchange services available to both 
residential and business customers at competitive rates, 
terms, and conditions. 
(c) The ability of consumers to obtain functionally equivalent 
services at comparable rates, terms, and conditions. 
(d) The overall impact of price regulation on the maintenance 
of reasonably affordable and reliab Le high-quality 
telecommunications services. 
(e) What additional services, if any, should be included in 
the definition of basic local te1ecommunic:ations services, 
taking into account advances in technology and market demand. 
(f) Any other information and recommendations which may be in 
the public interest. 

By Section 364.285, Florida Statutes, the Commission is 
authorized to impose upon any entity subject to its jurisdiction a 
penalty of not more than $ 2 5 , 0 0 0  for each offense, if such entity 
is found to have refused to comply with or to have willfully 
violated any lawful rule or order of the Commission, or any 
provision of Chapter 364. Utilities are charged with knowledge of 
the Commission's rules and statutes. Additionally, "[ilt is a 
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DOCKET NOS. 000222-TX, 000223-TX, 000227-TX, Ou0228-TX, 000229- 
TX, 000230-TX, 000231-TX, 000232-TX 
DATE: March 16, 2000 

common maxim, familiar to all minds, that 'ignorance of the law' 
will not excuse any person, either civilly or criminally." Barlow 
v. United States, 32 U.S. 404, 411 (1833). 

Staff believes that the conduct of each of the companies 
listed on page 7, by refusing to allow staff access to company 
records, in apparent violation of Section 364.183(1), Florida 
Statutes, has been "willful" in the sense intended by Section 
364.285, Florida Statutes. In Order No. 24306, issued April 1, 
1991, in Docket No. 890216-TL, In re: Investigation Into The Proper 
Application of Rule 25-14.003, F.A.C., Relating To Tax Savings 
Refund for 1988 and 1989 for GTE Florida, Inc., having found that 
the company had not intended to violate the rule, the Commission 
nevertheless found it appropriate to order it to show cause why it 
should not be fined, stating that "In our view, willful implies 
intent to do an act, and this is distinct from intent to violate a 
rule." Thus, any intentional act, such as the conduct of the 
companies listed on page 7 at issue here, would meet the standard 
for a "willful violation." 

The companies listed on page 7 did not respond to the 
Commission's first or second request for the above information. 
Therefore, staff recommends that the Commission order each of the 
companies listed on page 7 to show cause in writing within 21 days 
of the issuance of the Commission's Order why it should not be 
fined $10,000 or have its respective certificate, as listed on page 
7, canceled for failure to provide the Commission access to 
information in accordance with Section 364.183(1), Florida 
Statutes, Access to Company Records. Each company's response 
should contain specific allegations of fact and law. If any of the 
companies listed on page 7 fails to respond to the show cause order 
or request a hearing pursuant to Section 120.57, Florida Statutes 
within the 21-day response period and the fine is not paid within 
ten business days after the 21-day response period, the facts 
should be deemed admitted and the right to a hearing should be 
deemed waived and the company's respective certificate, as listed 
on page 7, should be canceled. If the fine is paid, it should be 
remitted by the Commission to the State of Florida General Revenue 
Fund pursuant to Section 364.285, Florida Statutes. 
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DOCKET NOS. 000222-TX, 000223-TX, 000227-TX, OU0228-TX, 000229- 
TX, 000230-TX, 000231-TX, 000232-TX 
DATE: March 16, 2000 

ISSUE 2:  Should these dockets be closed? 

RECOMMENDATION: No. If staff's recommendation in Issue 1 is 
approved, they will remain open pending the outcome of the show 
cause proceedings. If each of the companies :Listed on page 7 
timely responds to its respective show cause orders, its respective 
docket should remain open pending resolution of the show cause 
proceedings. 

Staff recommends that if any of the companies listed on page 
7 fails to respond to the Order to Show Cause within the 21-day 
show cause response period and the respective fine is not received 
within ten business days after the expiration of the show cause 
response period, the company's respective certificate, as listed on 
page 7, should be canceled and its respective docket may be closed 
administratively. If each of the companies listed on page 7 pays 
the fine recommended in Issue 1, the company's respective docket 
should be closed. A protest in one docket should not prevent the 
action in a separate docket from becoming final. (Keating) 

STAFF ANALYSIS: If staff's recommendations in Issue 1 is approved, 
they will remain open pending the outcome of the show cause 
proceedings. If each of the companies listed on page 7 timely 
responds to its respective show cause orders, its respective docket 
should remain open pending resolution of the show cause 
proceedings. 

Staff recommends that if any of the companies listed on page 
7 fails to respond to the Order to Show Cause within the 21-day 
show cause response period and the respective fine is not received 
within ten business days after the expiration of the show cause 
response period, the company's respective certificate, as listed on 
page 7, should be canceled and its respective docket may be closed 
administratively. If each of the companies listed on page 7 pays 
the fine recommended in Issue 1, the company's respective docket 
should be closed. A protest in one docket should not prevent the 
action in a separate docket from becoming final. 
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DOCKET NOS. 000222-TX, 000223-TX, 000227-TX, 0L~0228-TX, 000229- 
TX, 000230-TX, 000231-TX, 000232-TX 
DATE: March 16, 2000 

DOCKET NO. PROVIDER REPORTEI) REVENUES CERT 
1999 

NO. 

0 0 0222 -TX Momentum Telecom, Inc. 99: Not reported 5654 
98: $0 

99: Not reported 4759 I 98: $0 000223-TXif:Tell Communications, 

99: Not reported 5678 I 98: Not reported 000227-TX InternetU, Inc. 

I I 5285 0 0 022 8 -TX Inter-Tel NetSolutions, $0 

0 0 022 9-TX Burno Inc. d/b/a Integra 99: Not reported 5334 
Paging I 98: $17,120.08 

0 0 02 30 -TX Onyx Distributing Co. 99: Not reported 4157 
Inc. d/b/a Florida Comm 98: $3,371,976.46 
South 

99: Not reported 5722 I 98: $0 0 0 02 3 1-TX Ernest Communications, 

000232-TX 1 Datacom International 199: Not reported I 4711 
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ATTACHMENT A 6 
DOCKET NOS. 0 0 0 2 2 2 - e  000223-TX, 000227-TX, 
000228-TX, 000229-TX, 000230-TX, 000231-TX, 
00 02 32-TX STATE OF FLORIDA DATE: March 16, 2000  

Commissioners: 
JOE GARCU, CHARMAN 
J. TERRY DWON 
SUSAN F. CLUUC 
JULlA L. JOHNSON 
E. LEON JACOBS, JR 

Name 
Company Name 
Address 1 
Address 2 
City, State, Zip Code 

DMSION OF 
TELECOMMLMlCATlONS 
WALTER D'HAESELEER 

(850) 4 136600 
DIRECTOR 

June 25,1999 

via certified mail 

Dear: 

Chapter 364, Florida Statutes, contains the huework  the Commission uses for regulation 
of the telecommunications i n d w .  As a result of certain amendments made to this chapter during 
the 1995 Legislative d o n ,  the Commission has a statutory mandate to prepare and deliver 
annually a report., to the Governor and the Legislature, on the status of competition in the 
telecommunications i n d w .  The report is due December 1. 

In order to meet this Legislative mandate we must gather data fiom the industry. The 
attached data request mill help IS cwduatc the status of local competition in Florida. The survey was 
designed to enable fairly brief responses. In addition, we ask that you provide any comments or 
additional i n f o d o n  you believe will assist staffin evaluating and reporting on the development 
of local exchange competition in Florida 

Once the completed data request is received by the commission, the infomation will become 
public ruxxd. If you klim your response to the data request contains confidental infomation, you 
can request that your response be exempt h m  F.S. 119.07(1), General State Policy on Public 
Records. Enclosed is Florida Public Service Commission Rule 25-22.006, Florida Administration 
Code, which provides the necessary information for submitting confidential information to be 
exempt horn F.S. 119.07(1). 

In order to meet our statutory obligations, it is essential that we obtain this information in 
a timely manner. Florida Public Service Commission Rule 254043, Florida Administration Code, 
Response to Commission StaiTinqUiries, states: 



ATTACHMENT A F=. 
DOCK*ET NOS. 000222-fh 000223-TXI 000227-TX, 
000228-TX, 000229-TX, 000230-TX, 000231-TX, 
0002 32-TX 
DATE: March 16, 2000 

Page 2 
January 29, 1999 

The necessary replies to inquiries propounded by the Commission’s staffconceming 
service or other complaints received by the Commission shall be furnished in writing 
within fifteen (15) days h m  the date of the Commission inquiry. 

Failure to comply with Rule 254.043, Florida Administration Code, can result in the Commission 
assessing penalties of up to $25,000 per offense, where each day of non-compliance constitutes 
separate offences per F.S. 364.285(1). 

We ask that you provide your responses to the enclosed data requests no later than August 6, 
1999. Your response may be sent via mail, or by facsimile to (850) 41 3-6549. If there are any 
questions, please call David Wolfe at (850) 413-6548. 

Sincerely, 

Walter D’Haexlm 
Director 
Division of Communications 

Enclosures: 
g:\cmprpt99\ 
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ATTACHMENT A 6 
DOCEET NOS. 000222-‘r 000223-TX, 000227-TX 
000228-TX, 000229-TX; 000230-TX, 000231-TX, 
000232-TX 
DATE: March 16, 2000 

1999 ALEC Data Roquost 

Flonda Statute 364.02(2) defines basw: local Serfice as: 

‘Bask local tol.communkatioru sowico” means volcagrade. nat-nte 
residenbal and flat-ate single line business local exchange S O I V ~  which 
Provide dial tone. local usage necessary to place unlimited calls wthin a local 
exchange area, dual tone mulb-frequency dlaltng. and acce~ss to the follomng 
emergency WMCM such as ‘91 1 ,* all locally available intenxchango 
companies, directory assistance. owator Setwcus, r a y  sorvhxs. and an 
alphaeaecal directoy lisbng For a local exchange company, such tens  shall 
include any extended are serfico routes. and extended calling sowia in existence 
or ordered by the commission on or before July. 1 1995 

1. 

2. 

a. Am you providing s o m  to seMce to residential custormrs in Florida that complis wth 
the above definition of buic local iowko? 

To how many residential customem am you providing buk k u l  wwko in Florida? 

What am your cumnt mtos for providing n*dontial bask kcrl wrvko? 

Am you providing somice to business cusbmom in Fkrid. thrt complkr with the above 
dalni lw of bask k u l  wnko? 

To how many buaino~ custDnmr U. you pmviding bask l o u l  wPVk. in Florida? 

What am your currant mtos for providing buainrrr bask k u l  rmko in Florida? 

b. 

C. 

d. 

e. 

f. 

d. 

e. 

Am you cumnUy providing other forms of local service to business customom in Florida? 

I f  the napon8a to d. is aflnnative. please describo tho fornu of local sorviw you am 
providing to business c u s t o m  in Flonda. (If wlilabk. ploaso provide brochures or 
compuobr matmws.) 
If the respanso to d. is aMnativo. please indica@ your cumnt standard raws for the 
sewices indiited in responm to e. 

f. 



.DOC=T NOS. 000222-f’ 000223-TX, 000227-TX, ATTACHMENT A 
000228-TX, 000229-TX,- 000230-TX, 000231-TX, 
0002 32-TX 
DATE: March 16, 2000 

3 a Please descnbe the method(S) YOU are using to Provide telephone services (e g , resale, 
inmfconnmon. unbunbled network elements, facility-based, etc ) 

For each exchange where you are provlding any form of msidemal local telephone 
semw, please Idenefy by exchange (a list of exchanger IS attached). the number of 
residentml acass lines sewed (Sea exampk below) 

b 

C. For each exchange whoa you a n  prowding any form of business local telephone 
services. pkaso Idenbfy by exchange (a list of exchanges IS attachad), the number of 
businem access lines w e d .  (Sea example Wow) 

eamples 

Miami &change. 
Yule8 Exchange 

d 

ReWnOeI Access bnes - 154 
Resdenttal Access bms - 161 

@usmess Access Llnes - 255 
Business Access Llnas - 202 

For billing and auxmhng Purposes. do you dffennbats between residenbal and 
businem c u s t o ~ ?  

h. 

I .  

Do your ontkipato that your long.- m a n m  of providing swhm will dimw tmm your 
cumnt pmctko? If so, do you expod b.coming a ii~ll sale h d l i a o d  provider? 

Haw you boon adgnd your om, Nxx cod.07 If*, how many codes haw you teen 
-nod andforrachcodo. a of JuM 30, I-, howmuy n u m k n  h a w  beon 
uugMd(mmumcod.7 

4. 

d. An you cumndy prowding any othor t a l o w m m u n m s  soraces in Ronda (I e., other 
man 1-1 SOMW)? if y.r. ptoam ilst tho SOIVIWS plovldod. 

2 

c 11- 



.DOCKET NOS. 000222-T- 000223-TX, 000227-TX, * ATTACHMENT A 
000228-TX, 000229-TX,- 000230-TX, 000231-TX, 
0 0 02 32-TX 
DATE: March 16, 2000 

5. 

6. 

7. 

a. 

9. 

10. 

11. 

12. 

13. 

Please list your pnmary line of business (for example, entertainment cable television. pnvate 
Iinelspecial access servo. interexchange servics. local service. cellular service. paging service. 
elecmc service, municipality, e h  ) 

At any hme dunng the last 12 months have you provided local telephone services in Flonda and 
then wthdrawn the servtce? If yes. please discuss the reasons for this decislon 

If you or an affiliate provides cable television in Flonda, do you offer any package plans combining 
cable televislon and local telephone servicss? If so, please indicate where such packages are 
being offered. 

If you or an affiliate provides long distance telephone service in Flonda. do you offer any package 
plans combining long distance and local telephone services? If so. please descnb any such 
plans and their terms and condihons Is subscnbing to both local telephone and long distance a 
condihon of providing service? 

If you or an affiliate's primary business is unrelated to the provision of telecommunications. please 
indicate the nature of such primary business(es). ExamplOS of such businesses could include, but 
are not limited to: pawn shops. titie loan companies. almfnative automobile financing, internet 
mica pmvidso. or check cashing setvias. 

a. 

b. 

Please dsruiba any actions available to the Florida Public Servira Commission which 
you blim should tm taken to foster local exchange compeMiva market eney. 

Please describe any actkms which you my bellow should ba taken by the F!aida 
Iegiaktun mot would foster loa1 exchange competitiM market enntry. 

Please provide any a d d i a l  commenb or infomalion you b e l i i  will W s t  staff in evaluabng 
and W n g  on the dovdopmmt of ~ IC~ I  exchange competitkn in M a .  In partiarlar. we are 
W i n g  comment on obstadea that you W i  may ba impeding the growth of local compebfjon 
in the state and any suggwtionr you may have on how to mmove such 0brt.Cks. 

Pbaaa provide a copy of your (or your pamnt compaws) m t  m t  annual report to 
shareholdem and Fonn 1O-K 

a. 

b. 

P I a w  i n d i i  your gross Florida inbasmm operating revenues for the year ending 
12/31/98, If pnilobb. p k o w  separate between MonUal and bu8ineas. 

Pbma indiib your companfs 199.9 assoaaable mvenwa. as reporfed for Florida 
r e W n W ~ t ~ .  
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~ 

SENDER: 
.Cap*a ltrrr 1 d W 2  for.ddlQmU UMEI . p m t y o u r m  .nd - on me nnrynmu fwm som I un mrn mo 
umnw 

~ A ~ t h . l o m  tb aU hont dm MI- won (tu (*d( 11 -do.. M 

.Wnm -R.lum Ramp R q w s m - o n  (tu f ludpaa  - (tu .ma n v m r  

. C ~ l t r r r 3 4 a , a M 4 b  

Th. - me 
d.unnd 

' E  

I 
I also msh to recave me 
lollowing services (for an 
extra fee) 

1 0 Addressees Address 3 
2 0 RestnCted Delivery 5 

consun postmaster for fee E 

V i  Prusident 
Ernest Communications. Inc. 
6475 Jimmy Carter Blvd.. Suite 
NO-. GA 30371 

Datarmm International Company, Ltd 

[ 2 sou(h Bkcayne Blvd.. Sulte 2670 

5. Received By: (PrintName) 

6. 
- 

4a Article Number 

4b %-Type s 
0 Regstered 0 Certified 8 

. 
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I also wish to rwewe the 
Iollowlng services (lor an 
extra lee). 

a 
1 . 0  Addressee's Address Y 
2 Restricted Delivery ,j 

Consun postmaster lor fee. .- 
P imber 
U 

0 Insured p 0 Express Mail 

- 
m 
E 

Receipt - 
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